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ection 129 DD(1) of the Customs Act, \962 (as amended), in respect of the
following categories ofcases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of I{evenue) Parliament Street, New Delhi within 3 months from the
date of communication ofthe order.

Under S

Order relating to

Fg crd
(a) any goods imported on baggage

G{) mrilrFII IitqRrrqIr{qr{dErf,{
qts-flt qrd qTTIg ts-dltcr6 qr+TottfIid T{ftq

gI s{I RIFITI.{fdl 3-drtrR cId o1 CIfI fr crfr frqq s-frottErd d
oadcd in a convcyance for importation into India, but which are not unloaded at

their place ofdestination in India or so much of the quantity ofsuch goods as has not been
unloaded at any such destination ifgoods unloaded at such destination are short ofthe

any goods I

uantlt re uired to be r.rnloaded at that destination.

(D

C( ) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

,1962 $EIr116q1 E-{rgITII a-df,{@'3{

Erq-Sqfto'rErq{ft.

GD

e revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

{TIKTq?{ qTSq rs"I=ITtrqd
Ufl-61affidil frtqiq 3fu bs$ HTq S'IITGilTf,qrq"ft frsfrfud TTEII d+ ilEq

Th

78 0 6g\r€ c-d rrq {ssEgrt
ot 4 sfuqt fvs+1 cfr q?r{Iq o1n-0 qFIFTq erIIIfu6-d(rm' qrrdqfr{rsis.

(a) 4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only in one copy as

rescribed under Schedule I item 6 ofthe Court Fee Act, 1870

qfr4

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

cr) f+fitrol otq

(9

€.

1l@',qirn
Qtpts+

qrul 26IEr{r{ 9r{fr (qqr
ffstuff{a 3r*Id Et{T sffi ffitIofl-r #{fi-{ Eu-6 sft{b OfiiII3{rh{c-d e

fr ) 00 * gT IF 00 0 ql:tr(Fcq d fifrr gFTgIfr tITra ESR\16'(Fqq ) d
fudffrd * qOFIqcrFrfi a 3{r{ qfi6 qfuri qIEITFITUTI-dE a qfr

atTTqIcqrqr TTRI 3{tr gIdrtl 6-C frErs's des Fq\rfi- dFqq
2€ 00 fr-clIGT 3{fs-6.Gfu atfrd b frFtI IIt 00 0\ryqfr d

d( ) 'fhe duplicate copy of the T.Il.6 challan evidencing payment of Rs.200/- (R
Ilundred only) or Rs. I ,0001 (Rupees one thousand only) as the case may be, under the -

Llead ofother receipts, I'ees, fines, forfeitures and Miscellaneous Items being the fee:
prescribed in the Custorns Act, 1962 (as amended) 1br filing a Revision Application ,If the
amount ofduty and interest demanded, line or penalty levied is orre lakh rupees or lesqj
fees as Rs.200/- and if it is more than one lakh ru

upees two,:

es the fee is I{s. 1000/-
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In respect of cases othel than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(l) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address:

6-{
qmfrq odlo-{q

Customs, Excise & Service Tax Appellate
I'ribunaI, West Zonal Bench
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S/49- 54, 1 7 2, 3 58, 386, 502, 50 3/ Cu s/ I m n/ 20 24- 2 5 M/ s Transtide Shipptng Agencg

ORDER-IN-APPEAL

Six appeals have been fi1ed by M/s Transtide Shipping Agency,

Shreeji-101, Plot no.8/C, Opp Bhagini Mandal Hospital, Bhavnagar-364002

(hereinafter referrecl to as "the appellant") in terms of Section 128 of the

Customs Acl, 1962 against the Orders-in-Original (Details as per Table-A)

(hereinafter referred to as "the impugned orders") passed by the

Additional/Assistant Commissioner, Customs, Jamnagar/Bhavnagar

(hereinafter referred to as "the adjudicating authority").

Table A

Sr

No

Appcal No OIO No, &Datc OIO Issued by

01 s I 49 - 5 4 I CU S / J}lNl 2024 -2 5 27 lAddl Commr/23-24 dt

01 .03.2024

Additional Commissioner

02 s / 49 - 1 7 2 I CU S/ J MN I 2024 -2s |z/Addl Commt/24-25

03.06.2024

dt Additional Commissioner

03 s/49-3 5 8/CUSiJMN I 2024 -2 s 07 /Addl Commrl24-25

10.09.2024

dt Additional Commissioner

04 s/49-3 86/CU S/JMN I 2024 -25 57//\CEVN2024-25

08.11.2024

dt Assistant Commissioner

05 s/49-502/CUS/JMN I 2024 -25 1s/Addl Conmrl24-25

30.01 .2025

dt Additional Commissioncr

06 s/49-503/CUS/JMN I 2024 -2 s Additional Commissioner

2. Facts of the case, in brief, are that the appellant was appointed as

Shipping Agent by the owner of the vessel to discharge customs clearance

formalities for vessels as detailed in Table B below (hereinafter referred to

as "the said vessels"). The said vessels arrived at Alang Anchorage i5r

breaking purpose from various Indian Ports as detailed in Table B below

and the boarding of the said vessels were carried out on different dated.

The Master of the said vessels provided the details of the quantity of the

bunker & provision / stores consumed during last voyage from last Indian

Port to Alang (Bhavnagar). On the basis of these details, the Shipping Agent

filed the Manua-i Bi11s of Entry on different dated as detailed in Table B

below and self-assessed the Value of Bunker & Provision/Store and

Customs duty payable thereon in the said Bills of Entry. The said bills of

l:r
lra

Page 4 of 13
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s/49-s4,172,358, 86, 5 02, 50 3/Cu s/lm n/2024- 2 s M/ s Transtide Shipping Agency

entry were

paid by the

ionally assessed and the provisionally assessed duty was

appellant.

Table B

Department took a view that duty has been short-paid by the

shipping a t as detailed in Table B above and thereafter issued Show

Cause Noti e raising a demand of the Differential Customs Duty as detailed

in Table B ove on Marine Gas Oil levied under provisions of Section 12

of duties short-paid under Section 28 of the Customs Act,

1962 alorrg with interest charged under Section 28AA of the Customs Act,

1962. Fu er the SCN also proposed to impose penalty under Section 117

of the Cust s Act, 1962 for contravention of the provisions of Section 12

of the Cus

6

/i
;1

r9

2.1 The

and recove

Duty Demanded

& Confirmed (in

Rs)

Penalty

Imposed

(in Rs)

ofName

Vessel

Name of

Indian Port

from wherc

the Vcssel

Arrived at

Alang

Manual Bill of

Enrry No & Date

Appeal No

6,12,t9U- 60,000/-MV TUG

BRITOIL 80

Kandla Port dr59t2240-A

29.1t .2021

st49-

54lCUS/JMN/2(

25

24-

80,000/-dt67 r ts74-B

03.02.2022

8,09,s261-

024-

MV TUG

BRITOIL 80

Jafrabad

Port

sl49-

I72lCUS/JMN/'

25

5,21,7101- 50,000/-Diu Port 7019246-A

07.02.2022

dts/49-

358/CUSiJMN/i

25

024-

TUGMV

NOVE

34,0001-dt67 tt574-A

28.0t.2022

I 1t 5 51/-

024

TUGMV

NOVE

Jafrabad

Port

st49-

386/CUS/JMN/i

25

8,34,t031- 85,000/-Mumbai 8366358-A dt

22.06.2022

d1

024-

MV TUG

YEVIN

60,000/-7417831-A dt

tz.04.2022

5,42,896t-

024-

Mumbai

Page 5 of 13
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5/49-54,172,358,386,502,503/Cus/Jmn/2024-2s M/s Transtide ShippirE Agencll

2.2 The Adjudicating authority, vide the impugned orders, has

confirmed the aforementioned duty demand along with interest and a_lso

imposed penalty as detailed in Table B above under Section 117 of the

Customs Act, 1962.

3. Being aggrieved with the impugned order, the appellant has liled the

present appeal and mainly contended that;

o The impugned orders of the adjudicating authority by which he

has confirmed the duty on the fuel oil, lubricating oil etc.

consumed during the voyage of the vessel from the last Indian

port to Port of Alang is bad in 1aw and cannot be sustained in law.

o Customs at Alang port has no jurisdiction to demand the duty on

the said goods which was not imported at the port of Alang. The

adjudicating authority, clearly erred in not appreciating that he

lacked jurisdiction to demand the said duty on the goods which

were never imported at the port of Alang.

o It is submitted that goods which are consumed by a foreign going

vessel during its voyage between two Indian ports is excluded

from the levy of customs duty as per section 87 of the customs

act. The adjudicating authority erred in holding that the said

vessels which sailed from Indian Port in ballast did not carr5,

goods or passenger and hence the same cannot be treated as

foreign going vessel. He erred in not appreciating that definition of

goods include vessel and hence exclusion provided under section

87 would apply to the said vessel which was a foreign going

vessel. He erred in not appreciating that appellant had not

applied for conversion of the vessel in to coastal run, further thg --:i ";;

port clearance certificate clearly mentions the status of the vebsel

as Foreign Going Vessel.

o Without prejudice to the aforesaid, the adjudicating authority erred

in demanding duty at Alang Port without having verified at the last

Indian Port from where the said vessels were coming Customs as to

pa5rment of Customs duty on the good viz. fuel oil, lubricating oil

etc. before demanding Customs duty at Alang port. This is

particuiarly important because, in terms of instruction letter dated

8.12.2OO9 which requires customs at Alang to first conlirm from

master of the vessel, the filling of bill of entry at last Indian poft of

coastal consumption of ship stores, fuel oil etc.

Page 5 of 13
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The ollowing submissions are being made on merits of the case

6,s02, 50 3/Cu sfi m n/2024- 2 s M/ s Transtide Shipping Agency

of above submission, the amount of duty deposited at the

time of provisional assessment of the said Bills of Entry at the time

of port of vessel is also not tenable and liable to be refunded'

ppellant reserves his right to claim the said amount of duty

posited which was legally not payable, however was made to

pay

. The appellant finally submitted that the impugned Orde rs may

kin y be set aside with consequential relief.

Rahul Gajera and Ms Anshu Gupta, Advocate, appeared for

earing in virtual mode on 04.02.2026. They reiterated the

s made at the tjme of filing appeal. They vide written

submitted that:

The

sod

Shri

>At
pro

S

with

e outset, it is submitted that the subject goods were only

ionally assessed and the alleged differential duty on Marine

Gas Oil (MGO/HSD) has been sought to be demanded by invoking

on 12 read with Section 28 of tL,e Customs Act, 1962, along

interest under Section 28AA thereof. In such circumstances,

the emand of duty and initiation of recovery proceedings without

tion of provisional assessment under Section 18 of the

Cus ms Act, 7962 is not tenable.

) Acc dingly, the Appellant prays that the impugned order be set

asid , and the matter be remanded to the adjudicating authority for

tion of the provisional assessment after hearing appellant in

ce with law. Appellant in this behalf rely upon the following

ec 10ns:

(i) Supreme Court - ITC Ltd., 2006 (10) TMI 149-Key Ratio

SC says: No SCN under Section 11A (equivalent to Section 28)

can be issued without completing assessment.

"A proceeding under Section 11A cannot be initiated without

completing the assessment proceedings.

CESTAT - Roochees Time Pvt. Ltd.,2Ol7 (6) TMI 696-CtrSTAT

NEW DtrLHI

Tribunal quashed demand because assessment was

provisional and not fina1ized.

"Since the assessment is provisional and proper duty

liability has not been quantified... proceedings under

Section 28 are nol sustainablc.

(ii)

speed up the process of import of vessel.

l
..!:.



S/49- s4, 172,3 58, 386, 502,s0 3/Cusfi m n/2024-2 5

! Issue

M/ s Transtide Shipping Agencg

Whether customs duty is leviable on bunker fuel and ship stores

consumed during the voyage from a port within India to Alang

Ship Breaking Yard, when the vessel was a foreign-going vessei

and not converted into a coasta_l run, considering the exemption

provided under Section 87 of the Customs Act, 1962.

) The impugned Order conlirming customs duty on fuel oil,

iubricating oil and other ship stores consumed during the voyage

from Mumbai/Jafrabadad lKarrdla /paradip to Alang, is without
jurisdiction and bad in law. Customs authorities at Alang had no

authority to demand duty on goods which were neither imported

nor assessed at Alang port. The demand is contrary to Section 12

of the Custom s Act, 1962, which permits levy of dut5r only on goods

imported at the relevant port.

) Mother vessel merely towed the dead vessel to Alang. The voyage

was undertaken solely for towing a dead vessel for breaking and

did not involve any carriage of cargo, passengers, or commercial

coastal trade. Such towing activity does not alter the essential

character of the tug, which continued to retain its foreign-going

status and was never converted into a coastal run under Section

89 of the Customs Act, 1962. The Department has erred in

demanding differential duty under Chapter 27 by treatirtg bunkers

consumed on tug as independent goods. When the classification of 
.

the vessel falls under Chapter 89, bunkers consumed during the

voyage are ship stores and cannot be artifrcially segregated fo1 ;
separate assessment under Chapter 27. Tine towing of a dead.,i"

vessel does not give rise to a separate import of bunkers at Alang.

The impugned demand is therefore contrary to the scheme of tiiel:'

Customs Tariff and the Customs Act and is liable to be set aside.

F Without prejudice, the ship stores consumed onboard a
foreign-going vessel, are exempt from customs duty under Section

87 of the Customs Act. The learned adjudicating authority erred in
holding that the vessel was not foreign-going merely because it
carried no cargo or passengers. The term ,.goods,, under Section

2(22) inclwdes a vessel, and therefore the vessel itself constituted

goods. The appellant never sought conversion to coastal run under

Section 89, and the Port Clearance Certificate conclusively certifies

the vessel's foreign-going status.

Page 8 of 13



s/49-54,772,358,3

F The

fro

pres

F The

ves

the

duri

demand was raised without verification from Customs

au rity of last port of call regarding payment of duty, if any, on

the hip stores prior to departure. The demand, therefore, suffers

non-application of mind and is unsustainable.

FMe ly sailing between two Indian ports does not convert a

forei -going vessel into a coastal run vessel 1n absence of

con rsion under Section 89. Section 87 grants an exemption to

stores consumed on board a foreign-going vessel, and noship

sta tory provision has been cited to deny such benefit in the

t case.

e undertaken by the tug was limited to towing a dead

VES I to an Indian port for the sole purpose of breaking. A dead

l is non-operational, and incapable of navigation or carriage of

go or passengers. Such towing is merely a facilitative maritime

mov ment to enable import for breaking and does not involve any

e of goods for consideration or commercial exploitation.

1n

CO ercial activity, nor can it be equated with coastal trade under

ore, the said activity does not constitute trading or

ustoms Acl, 1962. The incidental consumption of bunkers

g towing does not alter the essential character of the voyage.

ce on his behalf place d on following decision Lotus Danship

Pvt Ltd. v. C.C., Jamnagar (Prev.), 2024 16) TMI 1015 (CESTAT

dabad)).

6, 502, 50 3/Cu s/J m n/2024- 2 5 M/ s Transtide Shipping Agency

recently decided by Jurisdictional CESTAT, Ahmedabad,

Order No. 10562/2025 dated 16.07.2025 (Bhavnagar

ing Agency), which held that:

(i) ship stores/bunkers consumed during inter-port

ment on a vessel retaining foreign-going status are excluded

duty under Section 87, and

I fri\
o
t_:

u

Issu

_9.tl
ql

shi

mov

fro

Indi

(ii) mere filing of a Bill of Entry or movement between two

ports does not convert the vessel into coastal run absent

con rsion under Section 89. The 1tibunal set aside the duty

d and penalty in materially similar facts

The aforesaid Final order extract produced below:

Page 9 of 13
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7.

the demand of differential dutg of Customs amounting to Rs.

-?,i

In uieu-.t of aboue obseruations, I haue come to the conclusion



S/49- 54,172,3 58,386,502, s0 3/Cus/tm n/2024-2s M/s Transtide Shipping Agencg

96, 136/ - i.s not tenable. The leamed Commi,ssioner erred in

holding thot appellant is liable to pay differential dutg along with

applicable interest since the nature of uoyage is ,coastal n)n,from

Cochin to Alang ond the learned Commissioner has ignored_ other

facts and _just relied on the appellantt submlssjon of Bill of Entry

and paynent of Customs dutg and wronglg came to the

concLusion that it ceased to be in the nature of foreign going

uesseL' and can be considered in the nature of ,coastal run'. I also

find that there seems to be no intention of the appe ant to euad-e

paAment of Customs dutg. Therefore, penaltg tmposed. on the

appellant under Section 1J4A of the Customs Act, 1962 is not

sustainable and is liable to be set-aside and the oppeal is tiable to

be allorucd.

8. Consequentlg, the appeal is allou.ted. The demand of

differential Customs dutg amounting to Rs. 96,156/- along with

interest is set-aside. Penalty of Rs. 96,136/ -imposed under

Section 114A of the Custom,s Act, 1962 i.s also set-aside.

5 I have carefully gone through the appeal memorandum as well as

records of the case, submissions advanced by the appellant during

personal hearing as well as the documents and evidences available on

record,

Page 10 of 13

5.1 Before going into the merits of the case, it is observed that the

subject Bi11s of Entry were provisionally assessed. In order to ascertain

the status of the subject Bills of Entry a report was called from the

Customs Division, Bhavnagar along with copy of the subject Bills of Entry

On bare perusal of the subject Bills of Entry submitted, I find that the -\'.

Bills of Entry has not been fioalized and is still Provisional.

5.2Itisobservel1thattheBillsofEntrywasprovisiona11yassessed,'.

which is yet to bc linalized. Now the issuc before me is whether issuancc

of show cause notice demanding differential duty and confirmation of the

same aiong with interest and imposition of penalty under Section 117 of

the Customs Act, l()62, in the facts and circumstances of the case, is legal

and proper or otherwise.

5.2 In this regard I rely upon the decision in the case of M/s. Roochees

Time Pvt. Ltd. & Others Versus. C.C.E. Jaipur-l [2OtT (6) TMI 696

CESTAT NEW DELHII wherein the Honble Tribunal, Delhi relying upon

the judgement of Hon'b1e supreme court in the case of commissioner of
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sustainab The Hon'ble Tribunal, Delhi heid that the proceedings

er Section 28 ibid before finalization of the assessment is not

le. The relevant paras of the decision is as under

"5. Heard oth sides and perused the records

rt question inuolued in this appeal for consideration by the

a.s to whether, before finalization of Bill of Entry, uhich was

proutslon

against

g assessed under Section 18 ibid, can the Department proceed

importer to confirm the differential duty demand and for

of penalty.

7. We fin from the endorsement in the Bill of Entry that the same u)os

ly assessed as per the order dated 21.12.2006. It has also been

accepted the show cause notice as u-tell as in the impugned order that the

assessed prouisionallg on execution of Surety Bond and ongoods we

paAment

imported oods. The authoities belou.t haue not confirmed the fact that after

(s.c.)l h

duty liab

Section 1

non-levy

initiated

6. The s

Tibunal

finalizatio

appellant.

TOULSLO

Section 2

our oplnlo

86, 502, 503/Cu s/Jm n/ 2024 -2 5 M/ s 'lranstide Shipping Agencg

se and Customs, Mumbai Vs. ITC Ltd.- [2006 (203) E.L.T. 532

held that since the assessment is provisional and the proper

t5r has not been quantified/ascertained as per the provisions of

of the Customs Act, 1962, there is no question of short levy or

f duty. Thus proceedings initiated under Section 28, is not

of the Bill of Entrg, the demands u.rcre confirmed against the

Thus, in absence of any documentary euidence to show

of Bill of Entry, it has to be construed that the same is still

awaiting finalization.

Section 28 of the Act contemplates bsuance of show cause notice for

uery duties which u)ere not leuied or snort leuied. For i.ssuance of

ou) ca e notice under such statutory proui.sion, the dutg liability is

be ascertained bg the proper offtcer. In the present case, sincerequired

the asses ment is prouisional ond the proper dutg liability has not been

quantified a.scertained as per the prouisions of Section 18 ibid there is no

uestion o short leug or non-leuy of dutg. Thus proceedings initiated under

which culminated in the impugned order dated 17.12.2O13 in

will not sustainable and will not stand for judicial scrutiny, in

the Hon'ble Supreme Court in the case of ITC Ltd. (supra) held

that pro edings under Section 11 A of the Central ExcLse Act, 1944

(parimate

Customs Duty on the proui.sionallg assessed ualue of the

uith Section 28 bid) cannot be inttiated without completing the



S/49- 54,172,3 s8,s86,s02,s03/Cus0mn/2024-2s M/s Transtide Shipping Agencg

assessment proceed-ings. The releuant paragraph in the satd jud-gment i.s

extracted herein below: -

"17. Section 11A of the Act prouides for a penal prouision Before, a

penaltg can be leuied, the procedures laid down therein must be complied

with. For construction of a penal prouision, it is trite, the golden rule of

literal interpretation should be applied. The difftcultg uthich mag be faced.

bg the Reuenue is of no consequence. The power under Section 11A of the

Act can be inuoked onlg when a duty has not been leuied or paid or has

been short-Ieuied or short-paid. Such a,proceeding can be initiated within

six months from the releuant date which in term.s of sub-section (3)(l)(b) of

Section 1 1A of the Act (tuhich Ls applicable in the instont case) in a case

where dutg of excise is prouisionallg assessed under the Act or the Rules

made thereunder, the date of adjustment of dutg after the final
assessmenf thereof. A proceeding under Section 11A of the Act cannot,

therefore, be initiated u-tithout completing the a.ssessment proceedings."

1O. In uiew of the aboue, ue do not find ong meits in the Impugned order.

Accordinglg, after setting aside the some, u.)e allout the appeab in fauour of

the appellants.'

{i}qt

5.3 In the present case it is observed from the endorsement in

of Entry that the same were provisionally assessed. Thus, follo

decision of Honble Tribunai in the case of M/s. Roochees Time

t

&

Others Versus. C.C.E. Jaipur-l 12017 (6) TMI 696 CESTAT NEW

and the judgement of Hon'ble Supreme Court in the case of Commissioner

of Central Excise and Customs, Mumbai Vs. ITC Ltd.- 12006 (203) E.L.T.

532 (S.C.)], I am of the considered view that the present proceeding was

initiated under Section 28 ibid before Iina-lization of the assessment and

the same is not maintainable.

5.4 Further, the Hon'ble Tribunal, Kolkata in the case of Commissioner

of Customs (Port), Kolkata Versus Narsingh Ispat Limited l2O2O (3731

E.L.T. 118 (Tri. - Kolkata)l has held that it is well-established legal

principle that an assessment which is provisional is provisional for all

purposes.
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9. Since the present proceedings u.tere initiated under Section 28 ibid before

finalization of the assessment. the same i.s not maintainable at this

juncture. Hotueuer, the Department is at libertg to take appropiate

measures after finalization of the BiU of Entrg in question.



s/49-54,172,3 58, 86, 5 0 2,s0 3/Cu s/l m n/2024- 2 5

ew of the above, the impugned order is set aside and the appeal

. The adjudicating authority is dlrected to take appropriate

6. In

measures after finalization of the subject Bi1ls of Entry
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Amit G

Commissioner (Appeals),

Customs, Ahmedabad
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