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Customs House, AP & SEZ, Mundra,
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Date of 1asie;

E. SCN No. & Date

15.10.2025
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-| SCN F.No. GEN/ADJ/COMM /455/2024-Adjn-Pr Commr-

Cus-Mundra, dated 18.10.2024,

F. Noticee(s) / Party [
Importer

G. DIN

1. M/s Manek Rathi .ﬁ.gn 'ﬁr'ﬁ_imts, Survey Mo 175,
Sanand Bavla Road, Pipan Gam, Tehsil-Banand,
Gujarat-332110

2. Shri Jayesh Rathi, Partner of M/s Manck Rathi Agn
Products, Survey No. 175, Sanand Bavala Road,
Pipan Gam, Tehsil-Sanand, Gujarat-382110,
resident of 501, Karmashreshtha Tower, Opposite
MNataraj Medical Store, Satellite, Ahmedabad,
Gujarat-380015 |

DIN-2025107 1 MOO00000CRES

. ﬁmmmﬂﬁ:ﬂﬁmmmﬁl

This Order - in - Original is granted to the concerned free of charge,

afe; g safera g0 U IS § I § A TE W e e e 1982 & Baw
6(1) & Y gl @ gen A 1962 F UWT 129A(1) & Hada 999 @3- g
it 7 R e s o o7 3fie S AT B

Any person aggrieved by this Order - in - Original may hle an appeal under Section
129 A (1) (a) of Customs Act, 1962 read with Rule 6 (1] of the Customs (Appeals)
Rules, 1982 in quadruplicate in Form C. A, -3 to:

“HTy IeTE v T oo it Far andielre mitsTor, offaw staw dis, 200 wE, wgHTe
srme, FopHlt e wuraE, frdeer e & o, Frder dvee sifise, seRare-380 004"

“Customs Excise & Service Tax Appellate Tribunal, West Zonal Bench, 20
floor, Bahumall Bhavan, Manjushri Mill Compound, Near Girdharnagar Bridge,
Girdharnagar PO, Ahmedabad 380 004."
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. Zaa ydte aE ke Aser A B A O AE & Hiew e S e i

Appeal shall be filed within three months from the date of communication of this
order.

.z 3N O ATy - 1000 T T A R @ gl g, Sel oFe, s, &8 O e
T O AT A7 &A A EY 5000/~ R & e fEwe #EN g iR, A 4w, s,
Wi 47 &5 Ui @ w9 # WO T SO @ F R/ A AR 8 10,000/ - 79
o[ TEehE W4T B WG, ST e, &8 ST A1 AT Ty @R F9d # HTE A g
H[e & T WUs dis SR ROfegse & Hrae Teen & 76 # @vsdie [T 5 T
e et o oeferaea F Y v o oY dF 3 & FEOH F 9 TR S

Appeal should be accompanied by a fee of Rs, 1000/~ in cases where duty, interest,
fine or penalty demanded is Rs. 5 lakh (Rupees Five lakh) or less, s, S000/- in
cases where duty, interest, fine or penalty demanded is more than Hs. 5 lakh
(Rupees Five lakh] but less than Rs.50 lakh [Rupees Filty lakhs) and Rs 10,000/-
in cases where duty, interest, fine or penalty demanded 1s more than Rs. 50 lakhs

(Rupees Fifty lakhs). This fee shall be paid through Bank Draft in favour of the
Aszistant Registrar of the bench of the Tribunal drawn on a branch of any

nationalized bank located at the place where the Bench is situated.

. I arfie o ST Y A0 & gEw 5/- FUE wE B T deiE §ES wry
Her a7 UT O HEl- |, S Y AT, 1870 & AeH.-6 AR WHiE
0.50 4 &y vF ST YR FEFT dpel SHien DR |

The appeal should bear Court Fee Stamp of Rs.5/- under Court Fee Act whereas
the copy of this order attached with the appeal should bear a Court Fee stamp of
Rs.0.50 (Fifty paisa only] as prescribed under Schedule-1, Item 6 of the Court Fees
Act, 1870,

. e T & e gt gue) SEET T & HETET o GATOT Heree fohar S @ifgd | Proof
of payment of duty/fine / penalty ete. should be attached with the appeal memao.

. HOTE W S @, IR (30 oA, 1982 Hiv CESTAT (wiwam =&, 1952
iy AT #F arEe R ST Wi

While submitting the appeal, the Customs (Appeals| Rules, 1982 and the CESTAT
[Procedure) Rules 1982 should be adhered to in all respects.

. W MY & e it ¥ SE AFe A1 Yod HIT e A # g1, ke ave #, ST e
st#ver Frane; 3 g, FOTATTiSoT & WHET HIT Aewh 1 7.5% AT FLAT S

An appeal against this order shall lie before the Tribunal on payment of ¥.5% of
the duty demanded where duty or duty and penalty are in dispute, or penalty,
where penalty alone is in dispute.
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BRIEF FACTS OF THE CASE-

Whereas, a specific intelligence was received in the office of the Directorate of
Revenue Intelligence (Hgrs.), Tth Floor, Drum Shaped Building, 1.P. Bhawan, 1.F.Estate,
New Delhi (hereinafter referred to as ‘DRI’ which indicated under-valuation in the export
of rice. The intelligence further indicated that after imposition of duty on export of rice
with effect from 09.09.2022, several exporters including M /s Manek Rathi Agri Products
(IEC; ABHFM33589Q) having its registered office at Survey No 175, Sanand Bavla Road,
Pipan Gam, Tehsil-Sanand, Gujarat-382110 [hereinafter referred to as ‘the said noticee”
for salke of brevity], were engaged in short payment of export duty by resoriing to
undervaluation by claiming abatement of duty from the assessable value. Thus, export
duty was not being paid on the transaction value of the export goods (i.e. FOB Value] as
provided u/s 14 of the Customs Act, 1962, instead the same was being paid on a
reduced value by wrongly declaring the same as FOB Value thus causing short-payment
of the appropriate duty of Customs.

2.1 Preliminary analysis of the Intelligence revealed that export duty at the rate of
20% ad valorem was imposed on export of rice vide CBIC Notification No. 49 /2022-Cus.
dated 08.09.2022,

2.2 Scrutiny of the export data pertaining to the said notices revealed that the said
noetices were evading duty on export of rice by adopting four different methods i.e. (i) by
claiming wrongful deduction of export duty from the transaction value; (i} by covertly
taking reimbursement of export duty from the overseas buyer (against Debit Notes)
withoul even claiming the same as deduction; (idi) by declaring excess freight amounts,

2.3 The said noticee used to negotiate a specific price for sale of their export
consignment which was received by them from the overseas buyer as ‘consideration” for
sale of rice. Thus, the ‘consideration /negotiated price’ was ‘the actual transaction
value’ for their cxport consignment on which the said noticee ought to have paid the
20% export duty, However, to evade duty, the said noticee had artificially bifurcated the
aforesaid negotiated price/total consideration, in two parts i.e. (i) ‘price of goods" and
(ii} *export duty amount’. The said noticee had declared the reduced value ‘price of
goods' as their transaction value and the othér part of the consideration which was
equal 1o the ‘export duty amount’ was not included by them in their ‘transaction
value’. Instead the same was claimed as ‘deduction’ and was declared in the Shipping
Bills under the Head "Deduct/Deduction”. Thus a part of consideration, equal to the
export duty amount, was not included in the transaction value for payment of export
duty causing short payment of duty.

2.4 In some cases, the notice had recovered ‘the export duty amount’ separately from
the overseas buyer without even declaring the same in their export invoice and without
claiming the same as 'deduction’. The amounts s0 recovered from the overseas buyer
were also part of their consideration for sale. Thus, a part of consideration, was not
included in the transaction value for the payment of export duty in all such export
shipments causing short payment of duty.

2.5 In several other cases of export of rice on CIF/CF incoterm basis, investigation
revealed that the said noticee had declared excess freight amounts than the actual
freight amounts paid by them to the shipping lines/freight forwarders. In such
shipments, FOB price is deduced from the CIF/CF prices by deducting the actual freight
amounts paid by the said noticee. By claiming excess freight amounts in the shipping
bills, the said noticee had wrongly deducted a part of the consideration/transaction
value which is equal to the excess freight amounts claimed by them. Thus, a part of
consideration was not included in the transaction value for the payvment of export duty
in all such export shipments causing short payment of duty.
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2.6 From the preliminary scrutiny of the export data, discussed in above paras,
it appeared that the sald noticee had treated the actual transaction value (i.e.
actual FOB Value) of their export goods as cum-duty FOB Value and they have
declared the lesser transaction value by wrongly claiming abatement of duty from
the actual transaction value. By adopting the above mentioned modus operandi, the
said noticee had been evading the payment of duty on the differenitial value between the
actual transaction value of the export goods (i.e. FOB Valae) and their declared reduced
FOB value.

2.7  Valuation of the goods is covered by Section 14 of the Customs Act, 1962 which
provides that ‘the value of the export gocds shall be the transaction value of such
goods, that is Lo say, the price actually paid or payable for the goods when sold for export
from India for delivery at the time and place of exportation. Further, Customs
Valuation (Determination of Value of Export Goods) Rules, 2007 [CVR, 2007) notified
vide [M.F. (D.R.} Motficat o ) 1= | T.), dated-13-09-2007] also provide
that value of the export goods shall be its transaction value. Rule 2 (1) [b] of the CVR,
2007 defines the term ‘transaction value' as the value of export goods within the
meaning of sub-section (1) of section 14 of the Customs Act, 1962. Further, rule 3(1] of
CWVR, 2007 also stipulates that subject to -ule 8 (provading for rejection of the declared
value), the value of export goods shall be the transaction value. CVR, 2007 came into
effect from 10.10.2007.

2.8 This practice of payment of export duty on cum-duty FOB Value was prevalent
prior to the year 2000, CBRIC Circular No. 18/2008-Cus. dated 10.11.2008 in this
regard stipulated that with effect from 01.01.2009, the practice of computation of export
duty shall be changed; that for the purposes of calculation of export duty, the
transaction value, that is to say the price actually paid or payable for the goods for
delivery at the time and place of exportation under section 14 of Customs Act 1962,
shall be the FOB price of such goods at the time and place of exportation,

Initiation of investigation:

3. Pursuant to the afore-said intellipence and evident undervaluation of the export
soods, investigation was initiated against M/s Manek Rathi Agri Products having its
registered office at Survey no 175, Sanand Bavla Road, Pipan Gam, Tehsil -Sanand,
Gujarat - 382110 (bearing Importer Exporter Code No. ABHFM35890Q)), by issuance of
summons under the provisions of section 108 of the Custems Act, 1962. It was a
parthership firm owned by the close family members of Sh. Jayesh Rathi.

3.2 Vide summons dated 16.08.2023, 19.01.2024, 31.01.2024, 04.03.2024,
04.07.2024, 23.07.2024 & 08,08.2024 documents related to the investigation were
requested from M /s Manek Rathi Agri Products and their partners. [n pursuance to the
afore-gaid summons issued u/s 108 of the Customs Act, 1962, Sh. Jayesh Rathi,
partner of M/s Manek Rathi Agri Products wvide letters/communications dated
05.09.2023 (RUD-1), letter dated 26.09.2023 [RUD-2), letter dated 31.01.2024,
01.02.2024, 18.03.2024 [(RUD-3}, 30.03.2024 [RUD-3) & 08.08.2024 [RUD-4),
submitted copies of their export documents for export of rice made by their export firm
along with other documents relevant to the investigation.

3.3 DRI vide email dated 04.07.2024 an:d 23.07.2024 sought details of total payment
received by M /s Manek Rathi Agri Products in respect of each shipping bill along with
details of expenses made by them towards payment of ocean freight and insurance. In
responise, vide email dated 31.07.2024 (RUD-5), M/s Manek Rathi Apri Products
submitted details of total payments received in respect of each shipping bill and details
of expenses made by them towards payment of ocean [reight & insurance charges in
respect of consignments exported on CF/ Cl} CIF Incoterm basis.
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4, During investigation, statements of Sh. Jayesh Hathi, Partner of M/s Manek
Rathi Agri Products was recorded u/s 108 of the Customs Act, 1962 on 05.09.2023
(RUD-6), 19.03.2024 [RUD-7), & 08.08.2024 [RUD-B). Further statement of Sh. Ashok
Rathi, another partner of M/ s Manek Rathi Agr Products was also recorded u/fs 108 of
the Customs Act, 1962 on 05.00.2023 (RUD-9].

4.1 [In his statement recorded under section 108 of the Customs Act, 1962 on
05.09.2023, Sh. Jayesh Rathi, Partner, M/s Manek Rathi Agri Products, inter alia
stated that M /s Manek Rathi Agri Products was a [amily owned partnership firm
wherein apart from him, his father Sh. Ashok Rathi, his mother Smt. Shakuntala Rathi,
his uncle 5h. Chetan Rathi and his auntie Smt. Parveena Rathi were the partners; that
the said firm was incorporated in the year 2018; that he looks after the whole business
of the said company.; that M /s Manek Rathi Agro Products was engaged in the business
of production/milling and trading of Rice; that trading included domestic trading in
India as well as exports to African countries through traders based in Singapore and
Dubai;

4.2 On being asked Sh. Jayesh Rathi further stated that M/s Manek Rathi Agro
Products exported IR64 parboiled Rice and IR64 white rice; that around 60% of the
exported rice was produced in their own mill /factory and sround 40% rice was procured
from other traders through local commission agents; that for export of the rice they had
executed purchase contracts or raised proforma invoice to foreign buyers; that ther
major buyers were M/s Swiss Singapore Overseas Enterprise Pte Ltd (now known as
Aditya Birla Global Trading Pte Ltd.), Singapore, M /s MOl Intemational (Singapore] Pte
Ltd., M/s Darshan Kripa Genral Trading LLC, Dubai etc.; that the rice purchased by
the above mentioned traders/buyers was consigned to third party buyers; that most of
their shipments were consigned to Afnican countries; that the rice was exported in PP
or BOPF bags of capacity 25kgs or 50 kgs; that the packaging bags were marked with
the buyer's brand name or the description provided by the buyer, that the price of the
bapgs used was also included in the price of the rice exported; that the payment term
were usually 100% CAD (cash against documents) i.e. they used to submit the export
documents to their bank in India which provided the same to the bank of the buyer in
foreign country, the bank of the buyer then used to notify the buyer about receipt of the
documents; that the buyer used to release the payment which was received in their
hank account.

4.3 On being asked to see and explain the contents of the documents submitted by
him vide his letter dated 05.09.2023 (page no. 118 to 130 & 139 to 143), he stated that
he has seen a purchase contract No. MPR220303 dated 19/10/2022 executed by their
export firm M /s Manek Rathi Agri Products with the overseas buyver namely M /s MOL
International (Singapore] Pte Ltd. Sinpapore; that the detmils of the said purchase
contract were as mentioned below:
i.  Seller Name: M/s Manek Rathi Apri Products
ii. Buyer Name: M /s MOI International {Singapore] Pte Lid
iii. Commodity: Indian White Rice
iv. Quantty: 115 MTs
v.  Price: USD 475 per MT
vi. Total Contract value: USD 54,625.00
vii. Basis: CFR (Cost & Freight|
viil.  Destination: Maputo, Mozambique

That the said document was a purchase contract executed by them with M/s MOl
International [Singapore] Pte Ltd. for supply of 115 MTs of Indian White Rice at the rate
of USD 475.00 per MTs on CFR incoterm basis.

44 On being asked to see the SB no 5231541 dated 03.11.2022, and
corresponding supporting documents such as commereial Invoice no, MR/ 0854 /22-
23 dated 03.11.2022 and Debit Note No. 24/22-23 dated 06.12.2022 and explain the
same, he stated that the said Shipping bill shown to him was for the shipment of 100
MTs of Indian White Rice exported to M/s MOI Foods Mozambique LDA. Mozambique
by M/s Manek Rathi Agri Products, at a price of USD 475 per MT [Total value USD
47500); that the corresponding commercial inveice no for the said shipment was bearing
no, MR/0854 /22-23 dated 03.11.2022; that the price mentioned in the said invoice was
USD 413 per MT (total amount 41300 for 100 MTs cargo).
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Sr. | Partbculars Dictails w5 per | Detnils . as  per | Detakls as per Invodes | Details a5 per Debit

me Contract | Shipplng bill Mote e

] Iacumenl o MPR20303  daled | 3211541 caled | Ievades niv. | Dekit Mode Mo, 14022-

10 | D22 03112022 VRS54 22F  dmied | 23 dlated 0612 30022
% (13,18 2022 j
| Goeds Serviee | Indinn While rice Imadian Wlkile rlce Irdinn While rice Exprm Clenrnce
Chrge it

[ [ Quantityin MT | 115M)] 100 pT 100 M1 |l T
3 | Fnee USDATS per MT | USI 475 per M1 USD 413 per MT LIS 62 per MT

4 | Tatal value LISEk 54625 LISl 47500 ) _”_:‘:"-I}_-_iiﬁ.'l LISEh 6200

4.5 He stated that the Amount as per statement of Bank Realisation against shipping
Bill no 5231541 dated 03.11.2022 is USD 41300; that the amount of USD 6200 was
received by them from the trader in the same bank account which is reflected in their
bank account statement; that the same may be verified [rom their firm’s bank account
soft copy of which has been submitted by him vide his letter dated 05.09.2023 along
with copies of their export documents.

4.6 He stated that while the contract was for supply of 115 MT of rice, but they only
supplied 100 MT (25 MT x 4 Container) against the said purchase contract; that the
price according to the contract was USD 475 per MT; that on Invoice the price was
mentioned as USD 413 per MT, which was received by them from the foreign supplier;
that the export clearance charge of USD 62 per MT e, USD 6200 had also been
received by them from the foreign buyer and the same had not been included by
them in the calculation of the FOB value for payment of export duty, that the total
invoice amount was USD 41300 and the FOB value declared in the shipping bill was
also USD 41300; that the export duty caleulated on the said FOB value was USD 6200,
that the total amount declared in the shipping bill was USD 47500; that they have
deducted the said debit note amount of USD 6200 from the total amount received
by them from the buyer of the export goods as reimbursement of the export duty
paid by them for clearance of the said shipment.

4.7 He further stated that he had been shown a printout of section 14 of the Customs
Act, 1962 along with copy of CBIC Circular No. 18/2008-cus dated 10.11.2008; that as
per Section 14, the value of the export geods for payment of export duty shall be the
transaction value of the export goods i.c. the price paid or payable for delivery of the
export goods at the time and place of exportation where price is the sole consideration;
that the CBIC circular also provides that the value for charging export duty shall be the
FOB value of the export goods and the practice of considering the FOB value as cum-
duty price had been discontinued by the CBIC with effect from 01.01.2009 as per the

said cireular.

4.8 On being asked as to whether the clearance charges mentioned in the debit notes
raised by them to the buyer of the exported rice were includible in the transaction value
for calculation of the export duty, he stated that he could not comment on the same as
on date: that he would like to further examine the same and submit his comments on

his next visit.

4.9 He further stated that after the imposition of duty on export of rice with effect
from September, 2022, they had adopted the same modus as explaned above, for
reimbursement of the export duty from their overseas buyer through debit notes; thal
in debit notes raised by them to the overseas buyers for reimbursement of export duty
in other consignments, they have mentioned the same as “Receipt of taxes”; that he
would submit the details of all the payments so received by them through debit notes
within a week's time.

5 Statement of Sh, Ashok Rathi, another Partner of M/s Manek Rathi Agri Products
and father of Sh. Jayesh Rathi was also recorded u/e 108 of the Customs Act, 1962 on
05,00 2023 wherein he interalia stated that he was the partner of M/ s Manek Rathi Agni
Products:; that it was a partnership firm incorporated in 2018 wherein he himself, his
son Sh. Jayesh Rathi and his brother Sh, Chetan Rathi were the initial parnters; that
subsequently two mare parniters i.e his wife Smt. Shakuntala Rathi and his sister-in-
law Smt. Parveena Rathi were also joined in the said firm.
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5.2 5h. Ashok Rathi was shown copy of statement dated 05.09.2023 of Sh. Jayesh
Rathi, another partner of the said firm: that after going through the same he confirmed
the contents of the said statement.

6. Further statement of 8Bh. Jayesh Rathi, Partner, M/s Manek Rathi Agri
Products, was recorded on 19.03.2024 under section 108 of the Customs Act, 1962
wherein he confirmed his earlier statement dated 05.09.2023 and stated that they had
been exporting rice to various countries; that they had exported around 100
consignments of white and parboiled rice after imposition of export duty on rice.

6.2 On being asked to explain whether they have paid the export duty on export of
rice at the FOB Value of the export goods or on some lesser value he stated that he had
gone through the provisions of section 14 of the Customs Act, 1962 and Bule 2{1) (b) of
the Customs Valuation (Determination of Value of Export Goods| Rules, 2007 and alter
going through the said rules, he admitted that the export duty was payable on the
transaction value of the export goods and the transaction value is taken as the value for
delivery of the export goods at the time and place of exportation where price is the sole
consideration; that the exportation takes place when the export goods are loaded on the
foreign going vessel after clearance of the poods from the Customs Authorities at the
port of export and after payment of applicable duties on such export goods; that all the
expenses for loading the export goods on the vessel are included in the transaction value
for the purposes of the Customs Tanff Act, 1973 and the Customs Act, 1962; that those
expenses inter alin included cost of the procurement of the export goods, transportation,
insurance etc. for transportation of the goods to the port of exportation for custom
clearance, expenses of packing, handling at port, clearance charges at port including
export duties ete. and charges/expenses made for loading of such goods on the vessel;
that all these expenses are included in the transaction value of the export goods for the
purposes of the Customs Tariff Act, 1975 and the Customs Act, 1962 including for the
purposes of payment of cxport dutics; that as per the incoterms, such transaction value
is referred as the FOB Value of the export goods; that if the consignment is exported on
CIF basis, the cost of ocean freight and insurance charges paid are deducted from the
CIF value to calculate the FOB Value for payment of export duty.

6.3 In this regard, on further being asked he stated that in respect of export of nce
made by them in their export firm namely M/s Manck Rathi Agri Products, they had not
paid the export duty on the transaction value as per Section 14 of the Customs Act,
1962 instead they had paid export duty on a value which was lesser than the transaction
value as per Section 14 of the Customs Act, 1962; that thev had deducted a part of the
transaction value which was equal to the amount of export duty from the actual
transaction value as contemplated under Section 14 of the Customs Act, 1962; that
thus they had paid export duty by considering the actual FOB value as cum-duty FOB
Value; thus they had not paid the export duty on the actual FOB [i.e. transaction value
u/s 14 of the Customs Act, 1962); that they had recovered the full transaction value
imnclusive of the export duty from the foreign buyer of the exported rice in case of the
consignments exported on FOB basis; that FOB meant Free on Board; that in FOB
mcaterms all the costs upto the loading of the goods in the vessel were to be borne by
the seller of the export goods; that in case of the consignments exported by them on CIF
basis, they have recovered ocean freight and insurance charges also in addition to the
FOB value of the export poods; that thus in both type of consignments exported by them
either on FOB incoterm-basis or on CIF incoterm basis, they had not paid duty on a
part of the value of the export goods which was equal to the duty amount paid by them
on export of the goods; that they had not paid the export duty on the transaction value
as contemplated under the provisions of section 14 of the Customs Act, 1962; that there
was 8 short payment of duty on account of wrong deduction of the said amount (equal
to the amount of 209 duty paid by them) from the transaction value [FOB value} of their
export goods.

6.4 On being asked he further stated that the amount equal to the amount of export
duty had been recovered by them from the overseas buyer of the export goods after

Page 7 of 54



exportation of the goods by raising debit notes to the buyer for reimbursement/receipt
of taxes; that he explained the same with the help of the following example-

that in respect of the consignment exported vide Shipping Bill No. 4364834 dated
22.09.2022 for export of 270 metric tons of Indian Long Grain While Rice Grade-3, they
have executed a contract dated 10.09.2022 with the overseas buyer namely M/s
Darshan Kirpa General Trading LLC, Dubai; that as per the said contract, price
negotiated was USD 500 per MT CIF; that in the Invoice cum Packing List dated
22.09.2022 raised by them for export of the said consignment unit price of the export
goads had been declared as USD 500 CNF; that FOB Price of the export goods in respect
of the said shipment has been declared as USD 300/MT after deducting the amount of
freight (USD 138 per MT], insurance (USD 2/MT) and export duty value [USD 60/MTI;
that the said Invoice cum Packing list was submitted by them only to the Customs
Authorities at the port of export (i.e Mundra Port) but the said Invoice cum Packing list
was not sent by them to the overseas buyer; that on the same day, they had raised a
commercial invoice dated 22.09,2022 which had been sent by them to the overseas
buyer, wherein, unit price of the export goods had been declared as USD 440/MT; that
the said commercial invoice dated 22.09.2022 had not been provided fdeclared by them
to the Customs Authorities at the port of export; that the export duty in respect of the
gaid consignment was paid by them on 23.09.2022 and Let Export Order in respect of
the said consipnment was issued on 27.09,2022; that after LEOD and delivery of the
goods, they had raised a Debit Note dated 08.11.2022 to the overseas buyer for an
amount of USD 60 per MT for receipt of dutics and taxes against the same invoice dated
22.09.2022; that in respect of the aforesaid consignment, they had declared the
deduction as ‘nil’, instead of claiming the deduction in respect ol the said consignment,
the rate of export goods has been declared by them in the Shipping Bill as USD 440/MT
CIF and FOB Value as USD 300 per MT. Thus they had paid the export duty on the
aforesaid FORB Value of USD 300 per MT instead of the actual transaction value [FOB
value) of USD 360 MT.

The same is shown in Tabular form as under -

Total Deduction | Invoice Value per MT | Frelght Insurance | FOB Export
Valoe Claimed |UsD) Amount | Amount Amount Dty
per MT | per MT per MIT | per MT | per MT | Amount
|UsD) |U=Dj (USD] [UsDj (LD Paid per
: MT |(U=D)
500 CIF | NIL USD 500 per MT in the 138 2 00 Bl
invoice  eobmitted o
Customs.

Unit proce of USD 440/ MT
was declared in the invoce
senl to the owersions buyer.

A separate debit note for an
amount of USD 60 per MT
was alsn reised to the buyer
for receipt of taxes fe.
export duty amount on the
declared FOB Value of USD
A) per MT,

Thus total amount of USD
K] per MT was recendsed
from the buyer in respect of
the =sail shipment.

6.5 On being further asked he stated that in some cases, they have declared the
entire invoice amount in the Shipping Bill but in those cases they have claimed the
deduction amount in the shipping bills which is equal to the duty amount paid by them.
Such export duty amount has aleo been recovered by them from the overseas buyer of
the export gooda by raising debit notes;

that for example in respect of the goods exported vide Shipping Bill No. 4803690 dated
13.10.2022, they had executed a contract for the price of USD 384 per MT FOB Mundra
Port; that In the invoice dated 13 10,2022 submitted to the Customs, they have declared
the entire amount of USD 384 (with duty) in the said invoice and after deducting the
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duty amount of USD &4 per MT, the FOB Value of USD 320 per MT has been declared
i the said invoice;, that the said inveice was not sent by them to the overseas buyer
mstead a separate Commercial Invoice dated 29.09.2022 was raised to the overseas
buyer wherein unit price was declared as USD 320 per MT FOB and after Let Export
Order of the said consignment on 14,10,2022, Debit note dated 15.11.2022 was raised
to the buyer for reimbursement of the duties and taxesa of USD 64 per MT pertaining (o
the said Invoice dated 29.09,2022; that the debit note and commercial invoice was sent
to the overseas buyer and the invoice cum packing list was not sent to the overseas
buyer, that the same was provided only to the customs authorities at the time of
clearance of the export goods: that the amount mentioned in the Commercial inveice
was received as remittances and the amount mentioned in the debit note was received
as reimbursement of duties and taxes rom tke overseas buyer; that the entire amount
of USD 384 per MT was declared in the shipping bill but an amount of USD 64 per MT
has been claimed as deduction in the shipping bill, thus export duty was paid by treating
the FOB value as the cum-duty FOB in respect of the said consignment.

The same is shown in Tabular form as under -

e ¥ — =

Total Value | Deduction | Invoice Value per MT [USD)| FOB | Export

per MT | Claimed Amount Duty

(B0 |as | per MT per MT | Amount
per (USD) {UBD) Paid  per
| contract]) MT (U5
384 FOB B4 USD 384 per MT in the export inwveice | 220 L]

submitted to the Customs.

Umnit price of USE 320/MT was declared in the
invoice sent 1w the overscas buyer.

A meparate debal note for an amount of USD 64
per MT was also raised to the buyer lor receipt
of taxes e export duty amaunt on the declared
FOB Value of USD 320 per MT. Thus the
deduction amount declars in the Shipping Bill
was recovered through detal node

Thus total amount of USD 384 per MT was
received [rom the buyer in respect ol the said
shipment.

6.6 Likewise, in respect of all around 100 consignments exported by them after
impaosition of duty on export of rice with effect from September, 2022, they had paid the
export duties by considering the actual FOB value as cum-duty-FOB Value, thus they
had not paid the export duty on the actual FOE value [the transaction value) as per the
provisions of Section 14 of the Customs Act,1962;

6.7 He further stated that he had been shown copy of CBIC Circular No. 18/2008-
Cus. Dated 10.11.2008 which provide that the practice of declaring the FOR value as
cum-duty FOB price had been discontinued with effect from January, 2000 and the
export duty shall be paid on transaction value which is the FOB Value at the time and
place of exportation where price is the sole consideration.

6.8 On being asked he further stated that they would calculate their differential duty
liability on account of such wrong claim of deduction amount from the transaction Value
(FOB Value} and would pay the differential duty,

7. Sh. Jayesh Rathi vide his letter dated 30.03.2024 submitted that they had
considered the agreed amount as ‘cum-duty price’ because of their agreement with the
buyer and therefore, the Board Circular was not attracted in their case; that they
believed that recovery of actual export duty element from the foreign buyer was not in
the natare of any payment received over and above the declared value and recovering
the actual amount of indirect tax from the foreign buyer was not in the nature of "export
duty reimbursement’. He further requested not to insist on any pavment from them
towards an additional amount of customs duty for the exports made in the past.

8. In furtherance of investigation, DRI vide email dated 04.07.2024 and 23.07.2024
sought details of total payment received by M/s Manek Rathi Agri Products in respect
of each shipping bill along with details of expenses made by them towards payment of
acean freipht and insurance. In response, vide email dated 31.07.2024 (ROUD-5), M/s
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Manek Rathi Agri Products submitied details of total payments received in respect of
each shipping bill and details of expenses made by them towards payment of ocean
freight & insurance charges in respect of consignments exported on CF/ CIf CIF Inco
Term basis,

o, During investigation, Sh. Jayesh Rathi, Partner of M/s Manek Rathi Agri
Products vide his letter dated 08.08.2024 deposited three demand drafts for an amount
of Rs. 93,95,902/- toward payment of differential duty due to declaration of excess
freight and insurance amounts in the shipping bills. The aforesaid demand dralts were
forwarded to the concerned ports | i.e. Mundra, Kandla and Hazira) and the same were
deposited in the Government Treasury vide challan no. as per the following details -

{RIID-IH]
a7, Demand  Drall | Amount In Tavour of Challan Mo, & Daic
| Mo. | Mo.Gedate  ({INR) |
1 05760 dated | 17,50,100/- | RBI Afc | Forvarded o the Pr
06,08, 2024 Commissioner o | Commissioner al CuELOms,

Cusloms Hazira | Ahmedabad, Hazirsa Cusiom
Por. Afc Manck | House, Adant Hazira Posl wide

Rathi Agri | DRl letter dated 12.08:3034
Producis Copy ol Challan s vet to be |
reetived
2 005759 dated | 73,009,601 /- | RBI Ale | Forwarded [ the Pr. |
(R, 08, 2024 Commissiener  of | Commissioner of Customa,

Customs  Mundra | Mundm Port vede DRI Bedler datec
Por: Afc Manek | 12082024, Copy of Challan is

Racai Agri | wvet oo be received
. I Products
| 3 O05758 dated | 336,200/ - REI Ao | Challan M. (] thatacd
06,08, 2024 Commissioner ol { 21.08.20E¢

Customs  Kandla
For: Afc Manck
Rata: Apri
Products

[ Tolal Amount [R&| [ 83,95,902

10 Statement of 3h. Jayesh Rathi, Partner, M/s Manek Rathi Agri Products, was
also recorded u/s 108 of the Customs Act, 1962 on 08.08.2024 wherein he_confirmed
the facts narrated in his earlier statements dated 05.09.2023 and 19.03.2024 and inter
alia stated that in response to DRI email dated 04.07,2024 & 23.07.2024 seeking details
of their export shipments such as amounts received by them as reimbursement of export
duty from the overseas buyer of the export goods, the amount of ocean freight and
insurance actually paid by them to the freight forwarder /shipping line and insurance
agency ete., they had vide their email dated 31,07, 2024 submitted the details of export
shipments of rice exported by them; that while preparing the details of their export
shipment from their export documents, it was observed that in various shipping bills
the ameunt of [reight declared by them at the time of hling of the shipping hlls were
higher than the actual amounts of ocean freight and insurance paid by them to the
respective freight forwarders and insurance agencies; that on account of claim of higher
amounts towards freight and insurance amounts paid by us, certain duty has been
short paid by them at the time of exportation of these goods; that on account of such
excess claim of freight amounts in the shipping bills, they have calculated their
differential duty liability and they were ready te deposit the said differential duty
liability; that he had submitted three demand drafts for an amount of Rs. 93,95,902/-
for payment of their differential duty liability in respect of the shipments of rice exported
by them through Hazira, Mundra and Kandla ports; that he had not brought the
differential duty calculation sheet in respect of these excess freight amounts claimed by
them in the shipping bills; that he would submit the same.

10.2 During the course of recording h:s statement, Sh. Jayesh Rathi was shown copy
of his letter dated 30.03.2024 wherein he had submitted that the amount of duty
received by their company scparately from the buyer was not part of the transaction
value for export of goods, In this regarc, on being asked to explain if the buyer denies
to pay the said duty amount separately, would they be able to export the goods to such
buyers, he stated that the aforesaid letter dated 30.03.2024 was sent by them after legal
consultation with their advocate who guided them for the same, however, he stated that
if the buyer did not pay the said duty amount as reimbursement of duty to them, they
would not be able to export the goods at the declared FOB Value of their shipments;
that the amount of duty paid by the overseas buyer to them was the condition of sale of
the export goods by their company to the overseas buyer.
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10.3 On being asked about the term 'FOB’ used in the international transactions all
over the world, he stated that ‘FOB’ meant Free on Board; that all expenses to load the
export goods on the vessel are inchuded in the value of shipments exported on FOB
incoterm basis; that loading takes place after custom clearance of the export goods and
after payment of export duty; that expenses for loading the export good on the vessel
have been included by them in the FOB Value of the export goods declared by them in

the shipping bills;

10.4 On being asked to comment on the incoterm 2020 issued by the International
Chamber of Commerce shown to him from Wikipedia, he stated that the said incoterms
state that in FOB incoterm, the costs related to loading at onigin, export custom
declaration, carriage to the port of export, unloading of truck m the port of export,
loading on the vessel in the port of export are borne by the seller of the export cargn;

that all costs subsequent to the loading of the export cargo on to the vessel such as
carriage to the port of import and all other expenses made subsequently are to be borne

by the buyer of the export cargo.

10.8 On being asked as to what is the time and place of exportation in respect of export
of goods, he stated that the place of exportation is on board the vessel after custom
clearance of the export goods i.e. after issuance of Let Export Order by the proper officer
of customs and the time of exportation is the time when the export goods are loading on
board the vessel.

10.6 On being asked as to what he understands about the delivery of export goods at
the time and place of exportation in respect of his export goods, he stated that delivery
of the export goods takes place when the export goods are loaded on the foreipn going
vessel and bill of lading is issued by the master of the vessel or his agent.

11. The export documents and details submitted by the exporter during
investigation were analysed and it was revealed that -

Mys Manelk Rathi Agri Products had exported 125 shipment of rice having
description as ‘Indian 25% Broken White Rice, Indian Long Grain Non-Basmati
White, Indian Long Grain Parboiled Rice, Indian Long Grain White Rice, Indian
Origin Non-Basmati IR 64, Indian Parboiled Rice, Indian White Rice (Non-Basmati
Rice)' by classifying the same under CTH 10063010 & 10063020 which were
liable to export duty @ 20% ad valoremn vide CBIC Notification No. 49/2022-Cus.
dated 08.00,2022 and 49 /2023-Customs dated the 25th August, 20023,

In their export documents, they have declared the following three values (i} Total
Value, [ii) Invoice Value and [iii] FOB Value. The Total Value declared by them was
inchasive of export duty and indicated the total consideration received by them from the
overseas buyer. Invoice Value was declared after deducting the export duty paid
amounts from the Total Value, FOB Value was declared after deduction the ocean freight
amounts and insurance amounts from the Invoice Value, Thus, total amount of
deductions of Rs. 16,24,89,003 /- were wrongly claimed by the exporter in respect of
125 export shipments as shown in below table:

Deduction amounts wrongly claimed by the exporter from the actual FOB
Value of exports:

Table
W af Daducton
m"““" - “f m::‘" Duclared POE | Deslared Tatal Deolared Invales Deduotion Amounts = “""I"'“'";"m
of sxport | Bila P LR TN . ERERL TR inebaling FOE
Bled P diasruat
AT Tl 1451 ,44, 106 0.69,47, 419 i7,74.03, 398 3,14,74.0901 2.14,74081 |
IMEY ] FE 32,90,21,931 | 7,00,47,369 34,02 47,794 200720, S 270,00, 475 |
IR i T EW1TE 1,044, 55 000 B, 23,131 4,30 835 14,33.835
NBALI | [T, 7O RS IM 015 | 10156 14,674 0,37,43.27 1 T1,08,27 540 11,17,7 1,002
IMNEAL [ 253,504 e LT ETETEY [i] i
Grmnd
Tatal T 1,38.99,37,831 | 1,60,47,90,390 1,44,23,01,387 15,44,54, 470 16,34, 80,005

11.2 Deduoction amounts claimed are equal to the export duty and the same have
been received from the overseas buyer:
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respect of the following 84 shipping hills filed by them.

Scrutiny of the export documents and details submitted by the exporter during
investipation revealed that the exporter had at the time of fling shipping bills had
claimed deduction of an amount of USD 18,883,045 (equivalent to Ks.15,37,26,850/-) in

The export duty amounts paid by them in respect of these 84 shipping bills also
were at USD 18,83,045 jequivalent to Rs 15,37.20,850/-). Therelore, the amounts
claimed as ‘deduction/ deduct’ were equal to the export duty amounts paid by them at
the time of filing of the shipping bills. Investigation has revealed that these amounts
claimed as 'deduction/deduct’ were also recovered by the exporter from the overscas
buyer in their bank accounts separately by raising debit notes for the said amount to
the overseas buyer. The exporter had also confirmed these facts in therr statements
recorded u /s 108 of the Customs Act, 1962,

Table Al
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For ease of reference, photo of 8B No. 5136430 dated 31-10-2022 15 pasted

below which clearly indicate that the deduction of USD 30780 (equivalent to Rs.
25,30,116/-) has been claimed in the Shipping Bill which is equal to the cess amount
i.e. Export Duty) separately recovered by them by raising debit note the overseas buyer.
The said amount has been deducted by the exporter [rom the actual transaction value
f1.e. FOB Value) and export duty has not been pand on the said differential value aof USD
30780 (equivalent to Rs. 25,30,116/-| which is though part of the consideration recaived
by the exporter from the overseas buyer for sale of the consignment.

Page 13 of 54



e Cadés M A0 Das

INDIAN CUSTOME Ell SYSTEM ol ShuAE T
Fisrea) panih o arelo ] FARN avBoiATOE . - ':.:‘:-f-;-mq e
BIFaf S A= OF ST A  WRETEY 06 THEATL prieatd] r P x e
e TTR TN I_"Eﬂ - mnunm iy :
] 1 ]
WO SET POET, M D, SRR PRE R T TR T R T T R

PART - - SHIPPILG BLL SUMBLAY
F BT hnn:rum RORSE. ARAGERR, Ll

‘HI'III 1AE5TES :II:IHI e ] WM Ly
¥ W

A
g
M.-i ..... kil Ll lllrl-lq.-l:'\ﬁ'al.h\.rﬁ.l:
& mw o B FlELEe ke
T e o BN BT WA NI
-n:ru:rl
BAMmGh L ITh kEl8 PRI TE
E HLPREY N 1P, A LY
o Fink faioh
aH-aAas ﬂ.‘l’.l Mg
£ 5 abooen e AARFHER TS G5Y |
Be g wana ans ot WERIT
AT DTN AT AN LR 15: INEAOE ST
1, VAL LE 'Il'n-|. :.quum.l.nﬂml,:.ﬁi_ _% T I.:Et!ljl:r
TR i i T 2ACOTTP ANT AROBCTL ANT
H [T RS A
AAMD DT LIAWE R +an S WO £ a1
SR FhuT i3e
¥, M ot
L B LR
T 1 RS0 ECHALLAR NO LPANET DT
U L [LAL = ] ik

ErOE L TAEGET

iz 4 e
el ] T i L] 2 8
v b= Lme i Ul ! | LI o
il o e wFa A BHETE 1 aRLRET
1 Bl o e e o S5 e o piraad
H T D LAF ST ST B
i il L i) ] b H i /'___11\
Hitirw ol Tiraigh
1] Edl : Through
5 Ns Mame ol The ExpoToer ML Cosiw izl voice Dute| Comignm AR Amimburapmen: |i
. . - : e of tacas |
90 | MANES RATH AORI MRODLETS [ABrFssasa S18gean | 3 o b | mAcas2s-2s | s | o Jme—=Tanmn ¥
e ——

Deductian daimed in 23 sgual ko the =epeet duty amean| of UED
FOTRO. The said amaunt LSO 30780 Jeouwsdent to s, 25,30, 116]
Fas also boen recowered by them as reimbuorsermant of 1axes by

rafsing debil note Lo the buyer

Fage 14 of 54



INVOICE CUM PACKING LIST
|_ ,;""; — T
Comigne Te Cider £

¥ BARTYY. MOl OG0 MOEANSIGE LB

FAFERD) Dk, MACFUYA SEDE
FRALELA B, TALFWAID 1285 100,
WELIMECTPHO Dk AR 00L& IR A WS

T —

BNLUE ST

LUEEEIE R HE 3

| WEK Cods | Country ot | G | LW

Pori ol Losfing  |Gunes Weight 512641 BT |Tranapodaian o [

Wussrs Porl lscha [Nt Waight= 517,00 4 By Gun |yttt forimsggh
Post ol | Tels Centmnan Q= ———TT .

E.mm. [ VA (T AT iy

LRt o

- A ._...-_._.:_L.';... . _:.__

== B e BOPP |
e |

Packed & Buyers | "WOH (REDT |
g : |
% pranod ermgey Saga. 1 e sl wil
S frem of ool | I
e ——. - U0 Tora Lisich Thisted e : Mg =

ﬁ-—nr Thisty-Ons Thousand Biget Hendred et
Farmigr Eaishangs Rate: 188 = INK 81 o~ — [Frolget Vakem . ]
R S —
Thauszad feven Hesdrad Eight anly, Poiy =~
el et e n AR e FOH Valun |

e DOMIG0000ET

R,

Burk Hama. Pr Kshept Conmercal Dofaratvg Hus L
Mg lnCste Tan Cwdie. Sabemn Bosd, Almadabed | 30014 Cussidd iraka

i A e e T T

e Eujddled W Besand foroadenzn
1

Chwclurrien, Ly mevs iy oty ot e mhormabon on e e o 8o sl Goed and Sl M e of B S s i

LALA6

Page 15 of 54



Phaoto of debit moete

Ik "-{4 CEBIT NOTE
| o =l . Ryl - el =
|2 MH 15: Bt Meste W LTI 20 Dane o 13 2037
PR ‘Lomugren. 10 ORGER =
= *lui." wWOTEY PARTY M0 FOOHE MOrARERDUE | D
il BaRFED D MACHAWE SEDE

PARCE] A BI1. TR HED 1785 1280

Mk RER AT PG
T SIS P AN TN DR MATOLA WCRRAMENE

Saupey i 8IS Riear] [linda Modd P D
Tanaid M0, Doniel. Wils
GETM JiAR-FRAINNIIT

h BEHALF ©F

el 1T ERTRLA TROMAL [SiedaPORE) PTE LTD
RO T E R T s SR nalie,

|1 o S e AL L e

IRINEABOSEE B

- i
| . S Pp =
|Priry o LamBing Croms Weight: 414 531407 Franspenation Papmen Tarma | ourrerea s

|Wunedes Fod, indiag | Ml Wiangier: £ 000 847 By Sea parant oyt aei
[Pom of Untoesing:  Towd Gorrainar [Cumancy 5D | Dervmry Tanms: GRE Hapinn
LT L 1" NF (77 T marfi| [P S TR
AR ST
F e | HANGode | Couedp ol | Qi | UOM | GnaPrice | ot Aman
L’ s by [emr g
st h . . Mardssturs | | mse L
] AR W7 anon oy 1]

P Becent ol Dubes dnd Taors 0013000

|arzanae wruErel dn. e T
|oate: 7810 w22

At in USDtwormn) DS0 Thity Thousand Srees Himrred Eighy ey

Ty r——T T T l _ l
Amanint is 1WA fwondsd = Qupess Twenty-Five Lakhe Fity-Fous Thousand )
Rewen Hundresd Fnudty nnky Tipha| Prvamien Waliie . 3 hab oo

I

Eank Cednim

Aol i Wit HEni Agn Pooducli

[Busnic Marrs 7o Makarar Crmgrarisl T noopensiive Bk |
|Adgrsas Mage rwoms Tos Cocle: Asbirwn st Shensciebed 5800 04 Ougainr, st
SR Soeevies GUECFNCOTGYT

T Coinde FUAL LTMARK N

fmicdaabirt ldws Frtelp oeTy Mol P o OSTaThon 0 T8 isee & s @ carmen ersd Pl e contesin f s rispros? s os

=T plarrd
P cer G, RATHI TSR] PRODCTE TAS dRpuie Wi reepect e the [Date 06173097
| apins Sre aubEcied o Bsand

Asdigtion

[
| hurthnnmed Sigeminrg

e A P

11.3 Deduction amounts claimed are equal to the export duty howewver, the
deduction amounts have not been paid by the buyer:

In addition to the above, the exporter had at the time of filing of shipping bills
claimed the deduction of amount of USD 9045 in respect of Shipping Bill No. 2521076
dated 17.07.2023, The export duty paid by them in respect the said 5/B was USD 9045
(equivalent to Bs.7,37,620/-). Thus, they have claimed a deduction equal to the export
duty amount, The exporter had stated that the entire deduction amount of USD 9045
has not been received by them from the overseas buyer.

However, as per the Inveice raised by the exporter to the overseas buyer, the
aforesaid deduction amount of USD 92045 has also been included in the Total Invoice
Value. The exporter has also raised debit note for recovery of the said amount from the
overseas buyer. Therefore, even though the aforesaid amount of USD 9045 has not been
paid by the overseas buyer to the exporter, the said amount is still payable in respect of
the aforesaid consignment.

Thus, the deduction amount, which is equal to the export duty amount, being
the amount pavable by the overseas buyer to the exporter, appears to be liable to be
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included in the FOB Value of the said shipment and the exporter appears to be liable to
pay the export duty on the aforesaid deduction amount also.
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11.4 Deductions amounts not claimed in Shipping Bills, however amounts equal
to the export duty paid were received separately through debit notes:

In addition to above, in respect of the following 26 shipments of rice exported by
M/s Manek Rathi Agri Products, the exporter had not claimed any deduction in the
shipping bills filed by them, however, the exporter had stated that in respect of these
shipments also, they have separately recovered the duty amounts of USD 769,968
[equivalent to Rs. 6,15,23,857 /-] (paid by them) at the times of export, from the
overseas buyers of the export goods:
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11.6 In respect of these shipments the exporter had not declared before the
customs authorities at the port of export at the time of making exports, that they
would recover or have recovered the higher amounts from the overseas buyers
which are over and above the declared nvelce value of these export shipments.
The amounts received by the exporter as reimbursement of taxes in respect of
these 26 S/Bs amounted to USD 769,968 [equivalent to Rs. 6,15,23,857 /]. These
amounts have been recovered by the exporter by raising a separate debit note to
the overseas buyer,

11.6 As may be seen from the copy of the Shipping Bill Number 4628819 dated 04-
10-2022 pasted below, the exporter had not claimed any deduction amount in the
shipping bill however, as per the details submitted by the exporter, they have separately
recovered an amount equal to the exporter duty ameunt of Rs. 23,61,000/- {i.e. USD
30000, taldng exchange rate of Rs. 78.7 per USD) from the overseas buyer in their bank
accounts. Therefore, the exporter had suppressed the said amount. They have neither
declared the full amount to be received by them from the overseas buyer in the export
invoice nor in the shipping bill. Thus, they have mis-declared the actual FOB Value
in respect of all such shipping bills.
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11.7 Deductions amounts not claimed in Shipping Bills and debit notes equal
to the export duty paid amounts were raised, however amounts less than the
export duty paid were received from the buyer thus the remaining amount is still

payable:

In addition to above, in respect of the following 4 shipments of rice exported by
M/s Manek Rathi Agri Products, the exporter had not claimed any deduction in the
shipping bills fled by them, however, in respect of these shipments also, the exporter
had raised separate debit notes for recovery of export duty paid amounts of USD 67700
from the overseas buyer. The exporter has stated that, out of the aforesaid amount of
USD 67700, overseas buyer has paid only an amount of USD 65050 which is USD 2650
lesser than the export duty paid amounts.

Therefore, even though the aforesaid amount of USD 2650 has not been paid by
the overseas buyer to the exporter, the said amount is still payable in respect of the
aforesaid consignments as the said amount is also covered in the debit notes worth USD
67770 raised by the exporter to the buyer,

Thus, the amount of USD 67700, being the amount paid or payable by the
overseas buyer to the exporter, appears to be liable to be included in the FOB Value of
the said 4 shipments and the exporter appears to be liable to pay the export duty on the
aforesaid amount of USD 67700 also.
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11.8 For reimbursement of the export duty from the overseas buyer, the exporter
had declared RBI Accounting Purpose code No. P1306 which is for refund of taxes,
however, the following discussion indicate that the said purpose code is not meant
for the receipt of export duty and export proceeds -

The expaorter has claimed that the deduction/ deduct amount claimed by them
in the shipping bill have been received by them from the overseas buyers in the form of
reimbursement of taxes against debit notes raised by them for the said purpose. They
have further informed that the said transactions have been made under the RBI purpose

code P1306.

RBI purpose codes are unique identifiers assigned to various international
transactions, enabling banks and financial institutions to classify and process
remittances accurately. RBE1 has notified purpose codes for reporting forex transactions
for Payment and Receipt purposes.

The Purpose codes for reporting forex transactions (for the purpose of Receip! of
amounts) are further categorized into 16 different Purpose Group Name’ which includes
Exports [of Goods), Transportation, Travel, Financial Services, Royalties & License Fees,
Transfers among others.

The following purpose codes pertaining to Export (of Goods) refers to the receipt
of forex in respect of exports made from India.
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Further, the purpose code P1306 referred by the exporer for reimbursement of taxes (i.e. expor
dury) falls under the group “Transfer’.

Gr. Purpese Group Parpose Phesgripivem
LTS Name Code
13 Teansfem. L300 lLipwead remiitan<e from Indsin pos-resdesas wwards
family maintemance and savisgs
S PIaoe | Pyreenal gifts and dopsibsn
Pl Doaatisns to religions and charitable knstinviens in
Lndia

P304 Ciramts sud doasisons io goiernments snd
charitabde instituticss established by the
15

.
PFl30d Rocaipts ! Refund of taxes

From the above, it is evident that the purpose codes under the group Transfer'
pertaing to forex transactions of personal nature such as personal gifts, family
maintenance, donations ete. and the accounting purpoge code P1306 falling under the
said category is clearly not associated with the payments received in respect of exported
goods. Thus, the exporter had used wrong purpose for receipt of the export duty
amounts from the buvers. Thus, the exporier had mis-represented the facts before the
bank authorities also to process the receipt of export duty amounts from the overseas
buyer. These amounts are not reflected in the bank realisation certificates obtained by
the exporter from the bank.

11.9 Excess freight amounts declared in the shipping bills:

In addition to the above, in respect of the following 79 shipments of rice, the
exporter had declared higher amounts of ocean freight in comparison to the actual
freight amounts paid by them, thus causing short payment of duty on the differential
ocean freight amount in respect of these 79 shipments also. The total amount of excess
freight declared by the exporter in respect of these shipments stood at Rs, 5,20,92,112/-
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11.10 In respect of these shipments also, the exporter had not declared the true facts,
before the custems authorities at the port of export at the time of effecting exports. They
have declared the higher ocean frelght amounts in their export documents such as
shipping bills filed by them, in comparison to the actual freight amounts paid by them
to the freight forwarders/shipping lines. It is a fact on record that the exporter had
recovered the higher freight amounts from the overseas buyers of the export goods in
comparison to the amounts paid by them to the freight forwarders & shipping lines in
respect of their export shipments. These facts have been confirmed by the exporter in
the details of their export shipments submitted by them under the provisions of section
108 of the Customs Act, 1962.

For ready reference, copy of Shipping Bill Number 7906494 dated 20-02-2023 is
pasted below, As per the shipping bill the ccean freight amount declared in respect of
the said shipment is USD 38752, which is equivalent to Rs. 4811,789/- (taking
exchange rate at Hs. 81.9 per USD as per shipping bill) whereas during investigation,
the exporter had submitted the actual freight amount paid by them in respect of the
aforesaid shipping bill which stood at Rs. 22,17,200/-. Thus excess freight amount
declared in respect of the aforesaid shipment works out to be at Rs. 25,94,589. The said
excess freight amount has also been recovered by the exporter from the overseas buyer
of the export goods but the exporter had nol paid duty on the said excess freight amount
which is part and parcel of the actual assessable value of the export goods.
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11.11 The aforessid deduction amounts claimed by the exporter, as detailed in Table
Al & A2 above and reimbursement of duty paid amounts taken by them separateiy
as detailed in Table Bl & B2 above as well as the excess freight amounts deeclared by
them in their export documents in respect of the shipments as detasled in Table C above,
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were not included in the declared FOB Value of goods in respect of these shipments.
Investigation has revealed that these deduction amounts/ reimbursement of duty
paid amounts have also been claimed/ recovered by them from the overseas buyer of
the export goods in their bank accounts. Therefore, the deduction
amounts/reimbursement of export duty amounts taken by the exporter from the
overseas buver in any manner whether or not by declaring the same in the export
documents or by mis-declaration of freight amounts in the export documents appears
to be forming part of the consideration recelved by the exporter for delivery of the
export goods on board the vessel after clearance of the shipments through the customs
authoritics at the port of export. Thus, these excess freight amounts and deduction
amounts claimed by the exporter at the time of filing shipping bills and the amounts
recovered scparately from the overseas buyer over and above the invoice price as
reimbursement of export duty, as discussed in above paras, also appear liable to be
included in the FOB Value for the purpose of calculation of the export duty.

12. Legal Provisions:

12.1 Statutory provisions of the Customs Act, 1962 relevant to this case are enclosed
as Annexure-A to this investigation report and the same are briefly discussed below:

10.2 The provisions of section 2[18], section 14 & section 16 of the Customs Act, 1962,
Customs Valuation (Determination of Value of Export Goods) Rules, 2007, CBIC
Circular No. 18/2008-Cus. dated 10.11.2008 arc relevant for understanding various
aspects of valuation of the export goods in the context of present case:

a] The term ‘export’ has been defined in "Section 2{18) of the Customs Act, 1962 as
“export”, with its grammatical variations and cognate expressions, means taking
out of India to a place outside India.”

b} Section 14 of the Customs Act 1962, stipulates that ‘for the purposes of the
Customs Tariff Act, 1975 (51 of 1975, or any other law for the time being in force,
the value of the .. _..... export goods shall be the transaction value of such poods,
that is to say, the price actually paid or payable for the goods when sold
............ [or export from India for delivery at the time and place of exportation,
where the buyer and seller of the goods are not related and price is the sole
consideration for the sale subject Lo such other conditions as may be specified
in the rules made in this behalf.

e] In this provision the terms "the price actually paid or payable for the goods®
and "when sold for export from India for delivery at the time and place of
exportation” in the context of present case are very significant. For the process
of export to be complete, the goods need to be taken out of India to a place outside
India. This cvent can take place only after goods cross Indian borders. This 18
more so because the price has to be taken for sale of export goods when sold for
export from India ‘for delivery at the time and place of exportation’. The wording
"for the delivery-at the time and place for exportation” has to be legally
construed as "for delivery at the time and place of exportation on board the forcign
poing vessel’. Thus the time and place of delivery of the export goods will be when
the goods are on-board the foreign going vessel which takes place after the goods
arc given & Let Export Order (LEO)] by the jurisdictional Customs officer after
examining the compliance to Customs law. By implication, all elements of cost
that are required to be incurred to bring the goods 'for delivery at the time and
place of exportation’ to the foreign going vessel will have to be added to invoice
price to arrive at a correct transaction value of export goods as per section 14
notwithstanding the manner as to how the financal transaction is organized by
the exporter and the overseas buyer. It is amply clear that without incurring
associated expenses the export goods cannot be simply brought to the place of
exportation at the time of export. Thus, in the impugned case, the price payable
for the export goods for delivery at the time and place of exportation can be arrived
at only after inclusion of associated costs including the amounts equal to the
export duty which have been recovered by the exporters from the overseas buvers
of the export goods.

d) "FOB value" means the price actually paid or payable to the exporter for goods
when the goods are loaded onto the carrier at the named port of exportation
including the cost of the goods and all costs necessary to bring the goods onto
the carrier at included in the term ‘FOB Value'. The valuation shall be made in
accordance  with the World Trade Organisation (WTO] Agreement on
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Implementation of rule VIl of General Agreement on Tariffs and Trade (GATT),
1994, There cannot be an exception to the well laid down principles of valuation.

e¢| Thiz method of calculation of 'FOB Value' is prescribed in wvarious trade
facilitation agreements such as ‘Asean India Free Trade Agreement [AIFTA) in a
very clear manner as follows, FOB value shall be caleulated in the following
manner, namely:

[a) FOB Value = ex-factory price + other costs

() Cher costs in the calculation of the FOB value shall refer to the costs
incurred in placing the goods in the ship for export, ineluding but not
limited to, domestic transport costs, storage and warehousing, port
handling, brokerage fees, service charges, et cetera.

fl This in fact lays down the foundation for arriving at the assessable value of the
export goods whereby various elements of costs, including the export duty,
notwithstanding it is being paid to the exporter directly by the foreign buyer or
otherwise, are required to be added to the invoice price. Costing exercise of
addition of other cost elements in FOB Value is not limited to transit
transportation cost, storage B warehousing alone, Without payment of export
duty, let export order cannot be issued by the jurisdictional customs office and
the goods cannot be loaded on the foreign going vessel to talke them out of India.
On this background it is observed that value of the export goods on which duty
has been paid by the exporter of rice does not reflect an FOB value i.e. a price
payable for delivery of goods at the time and place of exportation which is a basis
for export assessment.

gl This practice of payment of export duty by considering the FOBE Value as cum-
duty FOB Value was prevalent prior to the year 2000, CBIC Circular No.
18/2008-Cus. dated 10.11.2008 in this regard instructed that the existing
practice of computation of the export duty by taking FOB price as the cum-duty
price may be continued till 31.12.2008 and all the pending cases may be finalized
accordingly. It was also clarified that with effect from 01.01.2009, the practice of
computation of export duty shall be changed, that for the purposes of calculation
of export duty, the transaction value, that is to say the price actually paid or
payable for the goods for delivery at the time and place of exportation under
scction 14 of Customs Act 1962, shall be the FOB price of such goods at the time
and place of exportation.

h} In order to bring in uniformity, transparency and consistency in assessment of
export of Iran Ore, CBIC vide Circular No. 12/2014 -Customs dated 17.11.2014
directed the field formations interalic to monitoring the receipt of Bank
Eealisation Certificates for the purposes of comparison with the final invoices
submitted by the exporter to satisfy the accuracy of the assessed values. [t also
indicates that the total consideration received by the exporter from the buyer for
sale of the export goods have to be considered for assessment of the export goods.
In shipments exported on FOB incoterm basis, duty has to be calculated on the
total considerations received by the exporter from the buyer whether or not they
are included in the BRC. For shipments exported on CIF/CF/CI inco-term basis,
FOB Value has to be deduced from the CIF/CF/CI value by deducting the actual
freight amounts and/ or insurance premium amounts paid by the exporter as the
casc may he.

i) Relevance of time of export is further proved as Section 16 of the Customs
Act, 1962 which provides for the date for determination of rate of duty and
tariff valuation of export goods, stipulate that the rate of duty and tanff
valuation, if any, applicable to any export goods, shall be the rate and valuation
in force,- (a) in the case of goods entered for export under secthon 50, on the date
on which the proper officer makes an order permitting clearance and loading of
the goods for exportation under section 51; [b) in the case of any other goods, on
the date of payment of duty. The afore-said statutory provision also indicate that
time of export is relevant for valuation of the export goods,

From the abowve, it is evident that from 01.01.2009 onwards, the transaction
wvalue shall be the FOB Value of the export goods and the FOB value shall not be
treated as the Com-duty price of the export goods. The above practice has to be
followed for all export commodities irrespective of the description of the export
goods.
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13. The investigation into undervaluation of rice shipments cxported by M/s.Manck
Rathi Agri Products vide above mentioned Shipping Bills discussed in Tables Al, A2,
Bl, B2 & C above revealed deliberate mis-statement and suppression of facts on part of
the exporter, who was actively involved in mis-declaration of the FOB value of export
enads, with an intention to evade appropriate export duty leviable on ad valorem basis
on such goods, As discussed in above paras, the exporter had mis-declared the freight
amounts whereas they were very well aware of the actual freight amounts paid by them
in respect of these shipments exported vide Shipping Bills mentioned in Table C above.
Maoreover, in respect of the shipments mentioned in Table B1 and B2 above, the exporter
had recovered the export duty from the overseas buyer without declaring these facts in
the export documents. In respect of the goods exported by them through shipping bills
as discussed in Table Al & A2 above, the exporter had wrongly claimed the deduction
amounts and mis-declared the transaction value. Thus, the exporter had not declared
the actual FOB Values in the shipping hills thereby intentionally evading the applicable
duties of customs on such undue deduction amounts/excess freight and export duty
reimbursement amounts claimed and recovered by them from the buyers of the export

poods.

14  As discussced in above paras, the valuation of export goods under the Customs
Act, 1962, is governed by the provisions of Section 14 ibid, read with the Customs
Valuation [Determination of Value of Export Goods) Rules, 2007 [hereinafter referred as
'CVR (E), 2007']. As per the provisions of Section 14 of the Customs Act, 1962, the value
of export goods shall be the ‘transaction value’ of such goods, that iz to say, the
price actually paid or payable for the goods when sold for export from India for
delivery at the time and place of exportation (i.e., the FOB price) when price is the
sole consideration. As such, the sum total of price paid by the overseas buyer for
delivery at the time and place of exportation would be the transaction value’ of such
goods.

14.2 Further, for the purpose of charging export duty, the value to be considered is
the FOB price. This is so because, the terms “for export from India for delivery at the time
and place af exportation” appearing in Section 14 of the Customs Act, 1962, means to
FOB (Free On Board) value only. This has been clanfied also by the Central Board of
Excise and Customs (CBEC) vide Circular No, 18/2008, dated 10.11.2008, wherein it
stated that in case of export shipments, for the purposes of calculalion of export duty,
the transaction value, that iz to say the price actually paid or payable for the goods for
delivery at the time and place of exportation under section 14 of Customs Act 1962, shall
be the FOB price of such goods at the time and place of exportation.

14.3 [n this case the value of the export goods shall be the transaction value thereof
when the price is the sole consideration. As such, for determination of the transaction
value of the export goods, the sole consideration received by the exporter from
the buyer should be taken in to account, then it should be seen as to which prices
are compulsory for delivery of the export goods on board the vessel. In this case, the
exporter is insisting that the export duty is on reimbursement basis from the overseas
buver of the export goods. By doing so, the exporter is separately receiving a part of the
export proceeds from the overseas buyer and not including the same in the assessable
value of the export goods. It can be stated that the seller has imposed a condition on
the buyer of the export goods which states that if the buyer does not pay him a fixed
amount {equal to the 20% export duty on their declared lesser FOB value], they would
net sell the export goods to the overseas buyer and would not deliver the same at the
time and place of exportation. Thus, all such agreements wherein the seller had imposed
a condition on the buyer by which buyer has to pay a part of the payment separately in
the bank accounts of the seller on account of sale of the export goods, such payments
are necessarily part of the consideration received by the seller for sale of the export
anods. Likewise, the excess ocean freight amounts declared by the exporter are also part
of the consideration recetved by the exporter from the buyer for sale of the export goods
as such cxccss ocean freight amounts have not be paid by them to the shipping
lines/freight forwarders for the transportation of the export goods. All such amounts
which are equal to the export duty amounts and excess ocean freight amounts are liable
to be added in their declared FOB Values for determination of their actual FOB Value
for calculation of applicable export duties thereon.
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15. The method of calculation of FOB Value has been provided at the website of
various reputed international platforms such as 'Freightos', which also support the
contention of DRI that export duty is also includible in the FOB Value if the same has
been recovered by the seller [rom the buyer,

Freightos Limited (NASDAQ: CRGOY, is a leading, vendor-neutral booking and
payment platform for the international freight industry. Freightosi, the digital
freight booking platform, makes international shipping faster, more cost
effective, and more reliable,

The description of the said platform as available on their website under the
heading “About Freightos’ states that Freightos® (NASDAQ: CRGOY is the leading,
vendor-neutral booking and payment platform for international [reight,
improving world trade. WebCargo® by Freightos and 7LFreight by WebCargp form
the largest global air cargo booking platform, connecting airlines and freight
forwarders. Over ten thousand freight forwarder offices, including the top
twenty global forwarders, place thousands of eBookings a day on the
platform with over fifty airlines. These airlines represent over 2/3rds of global
air cargo capacity. Alongside ebookings, freight forwarders use WebCargo and
TLFreight to automate rate management, procurement, pricing and sales of
freight services, across all modes, resulting in more efficient and more
transparent [reight SEIVICES, More information is availahle

at freightos. com finvestors.

The website of freightos https:/ /www freiphtos com /freight-resources ffoh-
calculator was visited which provide FOB calculator tools for the ease of
international freigth industory, As per the said website, FOB (Free on Board)
Caleulator is o tool used in international trade to determine the total cost of goods
when they are shipped from the seller’s location to the buyer’s destination. The
FOB price includes the cost of the geods, as well as various expenses
incurred until the goods are loaded onto the vessel, such ns packaging,
Inading, and inland transportation to the port of departure. It does not include the
[frelght charges for transporting the goods from the port of departure to the port of
destination or any other charges or taxes beyond the point of loading.

From the above details available on their website, it is evident that all taxes before the
point of loading of the export goods which is ‘on board the vessel’ are included in the
term ‘FOB’. In the case of export of goods, loading of the export poods starts after
issuance of the Let Export Order (LEQ)" by the proper officer of the Customs., LEQ is
issued after payment of the export duty, As the export duty is leviable before the point
of loading of the export goods on to the vessel the same is includible in the FOB Value
of the export goods.

15.2 The above contention of DRI is also supported by the Incoterms which are
widely used in the international transactions. Incoterm or International
Commercial Terms which are a series of pre-defined commercial terms published
by the International Chamber of Commerce (ICC) relating to International
commercial law. These incoterms define the responsibility of the importers and
exporters in the arrangement of shipments and transfer of liability invelved at
various stages of transaction. They are widely used in the international
commercial transactions and procurement processes. These incoterms rules are
accepted by governments, legal authorities worldwide for the interpretation of
most commonly used terms in the international trade. They are intended to
reduce or remove altogether uncertainties arising from the differing
interpretations of the rules in different countries. As per Wikipedia, the Incoterms
2020 is the ninth set of international contract terms published by the
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International Chamber of Commerce with the first set published in 1936 (RUD-
11). As per Incoterms 2020 published by ICC, the term ‘FOB' has been defined as
under -

FOH < Free on Board (named porl of skpment)

Under FOR ferms the seller bears all costs and risks up to the point the goods are
loaded on board the vessel The seller's responsibility does not end al that point unless
the goods are “approprioted to the contract” that is, they are “dearly setf aside or othenvise
identificd as the contract goods Y Therefore, FOB contract requires a seller to deliver
goods on board a vessel that is to be designated by the buyer in a manner euslomary al
the particular pori. In this case, the seller must also arrange for export clearance.
On the other hand, the buyer pays cost of marine freight transportation, bl of lading fees,
msurance, unloading and transportation cost from the arrival port to destinalion.

As per the allocation of costs to buyer/seller according to incoterms 2020, in FOB terms,
all costs related to loading of the export goods at origin, export custom declaration,
carringe to the port of export, unloading of truck in port of export, loading on
vessel fairplane in the port of export have to be borne by the seller of the goods and
other expenses such as carriage to the port of import. insurance, unleading in port of
import, loading on truck in port of import, carriage to the place of destination, import
custom clearance, import duties and taxes and unloading at destination have to be
borne by the buyer of the goods. Thus all cost until the loading of the export cargo on
board the foreign going vessel have to be borne by the seller of the export goods which
also inchude export customs declaration and cost related te it. Thus, it is evident that
the export duty is includible in the FOB Value and the same have to be borne by the
seller and it cannot be recovered by the seller from the overseas buyer. If the same is
recovered, it becomes part of the consideration for sale of the export goods and thus
hecomes liable to be included in the FOB Value of the export goods,

16. Rejection & Redetermination of the Transaction Value:

16.1 As discussed in the above paragraphs, valuation of export goods under the
Customs Act, 1962, is governed by the provigsions of Section 14, ibid, read with the
Customs Valuation (Determination of Value of Export Goods) Rules, 2007 [here-in-after
referred as the CVR (E), 2007]. The export proceeds receivable in full consequent to
negotiation and finalization of sale price between the exporter from India and their
overseas buyer form ‘transaction value’ of such goods. The export Customs duty is
leviable on the actual sale price al which the goods were sold. Where such sale price
has been mis-declared and under-stated by the exporter, the actual sale price, ie. the
Transaction Value, needs to be taken into account for the purpose of valuation of the
impugEned export goods,

16.2 In respect of the shipments of rice covered by the Shipping Bills as shown in the
Table Al, A2, Bl, B2 & C above, it appears that M/s Manek Rathi Agri Products
negotiated and finalized one price with their overseas buyer but in the export
documents/contracts, the said price was intentionally bifurcated in two parts. The
amount af duty payvable by the exporter was deducted from the transaction value. In the
shipping bills fled by the exporter, such undervalued and mis-declared transaction
value was shown, which was lesser than the price that was actually finalized with the
overseas buyer as consideration for the export goods. A part of the consideration was
mtentionally excluded [rom the transaction value of the export goods by adopting three
different modus operandi as discussed in para 11 above, The difference between the
actual price finalized with the overseas buyer and the price shown in the export
documents were recovered by the exporter from the buyer separately by an arrangement
of the buyer and the seller in this regard. The exporter and buyer may enter into any
contract, they may sell and purchase the export geods on any terms {such as FOB, CIF,
CF, CI or ex-works basis) but for the purposcs of caleulation of the export duty, the
transaction value in terms with the provisions of Section 14 of the Customs Act, 1962
has to be derived and such transaction value is the FOB Value of the export goods as
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discussed in above paras and for the purpose of calculation of the FOB Value of the
export goods, abatement of the export duty is not availlable as per Section 14 of the
Customs Act, 1962 read with CBIC Circular No. 18/2008-Customs dated
10.11.2008.

16.3 The receipt of these deduction amounts was apparently never disclosed to the
concerned Customs authorities. The said amounts were received from the overseas
buyer by raising separate debil notes, as reimbursement of taxes;/duties under wrong
RBI Purpose code P1306 which is not meant for receipt of the export duty. The reduced
FOB Value declared in the export documents was presented as the true Transaction
Value being paid for the export goods by the overseas buyer as the deduction amount
(equal te the export duty amount] was not reflected in the Bank Realization Certificate
(BRC) in respect of these export shipment. The deduction amount was recovered
separately in their bank account as reimbursement of taxes against debit notes. Hence,
it appears that the value declared by M /s Manck Rathi Agri Products to the concerned
Customs authorities as the Transaction Value of the export cargo in respect of the 125
shipments of rice covered by the Shipping Bills as shown in the Table Al, A2, B1, B2 &
C above, is liable to be rejected under Rule 8 of the CVR{E], 2007 and the impugned
export goods are liable to be valued at their actual Transaction Value as established by
the present investigation, in accordance with the provisions of Section 14 of the Customs
Act, 1962, read with Rule 3 of the CVR[E), 2007,

16.4 The amount wrongly excluded from the FOB price was indeed part of the
consideration negotiated and fnalized between the exporter M/s Manek Rathi Agri
Products and their respective overseas buyers and the sad amount which was excluded
from the FOB Value was duly received by the exporter from the overseas buyer in their
bank account. Therefore, the differential value {equal to the deduction amount/excess
freight amount and the amount received separately as reimbursement of duty] as shown
in the Table Al, A2, Bl, B2 & C above appear to be includible in the declared value
{(FOB Value] of the respective export shipments to arrive at the correct transaction value
at which the said goods were sold for export from India for delivery at the time and place
of exportation and export Customs duty as per the prevailing rate needs to be charged
on the said value. M/s Manek Rathi Agri Products appears to be liable to pay the
resultant differential duty in addition to the duty already paid by them.

16.5 In view of the above, in accordance with the provisions of Section 14 of the
Customs Act, 1962, the amount of différential customs duty in respect of the Shipping
Bills as mentinned in the Table AL, A2, B1, B2 & C at Para 11 above, wherein a part of
export proceeds was apparently not declared to the concerned Customs authorities, and
the same was not included in the declared transaction value has to be worked ont on
the basis of actual Transaction Value of the export goods revealed during the
investigation.

17. Calculation of Differential Duty:

17.1 As discussed in above paras, the exporter had undervalued their export
shipments of rice. For this three modus operandi were adopted by the exporter. In some
of their export shipments mentioned at Table Al and A2 above, the FOB price were
undervalued by an amount equal to the amount of export duty paid by them at the time
of export, In such shipping bills, actual transaction value of the export goods has to be
re-determined by adding the amount of export duty which were wrongly claimed as
deduction in the shipping bills. These deduction amounts are liable to be included in
the actual asscssable value of the export goods and differential duty of Rs.
3,08,92,894 - 15 liahle to be recovered [rom the exporter in respect of these deduction
amounts as summarized below, The detailed calculation of differential duty is shown in
Annexure- I to this investigation report.

Table-[y

Custom P, of Deduction Re=tletermined o
House Code! | Shipping D‘fﬂ:ﬁud]:gﬂ E:mpﬁ :‘:i"' Amounts FOR Value {HE:IE;'ETI:II;;
Name | ™ Btk b (NR) | Craimed (INR) (INR)
INMLINI 52 554137745 114827,350 | 11,08,27,549 o 49,15, 144 2.21.65.510
INILEA] 15 10,73.70456 | 2,14.74.094 2,14. 7449 1288 44,547 L2LEIR
INIXY] F 103644978 | 20728995 2.07.28.995 12.41,73,570 4145799

[ INMAAL 1 71,649,173 14,33.K33 11,33 838 e AL 2,80, 767

| Grand Total | 85 | 773332351 | 154464474 | 154464470 | 92.67 86,821 3,068,92.894
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17.2 [In several export shipments, mertioned at Table Bl and B 2 above, exporter had
separately claimed/ recovered the duty amounts from the overseas buyer of the
carge. These [acts were not declared by them before the customs authorities at the port
of export. Admittedly, these amounts have also been claimed / recovered by the exporter
from the overseas buyer against debit notes for reimbursement of export duties. Had
the overseas buyver not paid these amounts to the exporter, they would not have sold
the export goods to the buyer. Thus, these amounts are also part of the consideration
received by the exporter for sale of their export goods. These amounts separately
claimed/ recovered by the exporter from the buyer are also liable to be included in the
aclual assessable value of the export goods and as summarized below, differential duty
amount of Rs. 1,33,59,950/- is liable to be recovered from the exporter in respect of
these reimbursed export duty amounts. The detailed calculation of differential duty is
shown in Annexure- II to this investigation report,

Table E
Export Duty
- Ameoaind 4
okl :;';;:I“ g | Declared FOB | Exgortduty | separately Fon v et | pifferential
7 g Vilue (IMH) Paid (1M} ribmburaed by duty (TR}
Mame Bills Hoi W (NI
=N ___ L (INE}
MMM 1] 18,7320, 5012 .00, 1 T 1752 44 124573351 T, S A%
IMIKY I g e 5999 d 50 2 114995591 }I 1.1 127159459 347 4235978
IM1EAL 4 J87.73H 7784748 T1.54.744 4,15, 28,488 |5, 30930
INNSAL i HIIM | SWeRl | 592661 | 3535965 | L1833
Grand Tomal | 30 335057402 | 600047 | 06799740 | 400857051 | 13359950

17.3 Apart from the above, in several shipments of rice, as detailed in Table C in para
11 abowve, the exporter had declared excess freight amounts in comparison to the actual
freight amounts paid by them to the freight forwarders /shipping lines for transportation
of the export goods to the country of destination. Only the ocean freight amounts paid
by the exporter are eligible for deduction from the CIF value {or calculation of the FOB
Value of the export goods, Therefore, the excess freight amounts declared by the exporter
are not eligible fallowed for deduction as per the provisions of Section 14 of the Customs
Act, 1962, These excess freight amounts claimed by the exporter are also liable to be
included in the actual assessable value of the export goods and as summarized below,
differential duty amount of Rs. 1.04,18. 423/ iz liable to be recovered from the exporier
in respect of these excess freight amounts also, The detailed caleulation of differential
duty is shown in Annexure- III to this irvestigation report.

Table F

R Excess Freight

Kpims 5::“;: Declared FOB | Expartdiy |y eS| SRR | Differential

Code! PIRRE | yalue (INK) Paid (INR) duty (INR)

b Millks expart (INR)

g dacuments [1%E)

[t 54 4R 350410 "}_fl's.'ﬂ.EHI_ i i, 35,842 S2A55. 151 a8, THR
WA E 10.73.70.45h 21474054 %7.50352 16121008 | 1750000
XY ® 14,68 h1. 25 ].ﬂf-?lﬁ!ﬁ_. 18 11,752 14806, 74 KRT 162052
INMAA i TLERITS | 1433835 712469 | TRELAM Lazan |
INNSAL ] 29,03, MM 3,.92,600 3EIARG | 33A6.TH 6687 |
g ™ TRITATD | 149565497 5,20,92,112 BOO419,582 | 10418422 |

17.4 In view of the above-mentioned three modus operandi followed by the exporter
for evasion of export duty, their re-dete-mined assessable value in respect of total 125
export shipments have been calculated as shown in below table. Accordingly, the
differential duty payable by the exporter M/s Manek Rathi Agri Products works out to
be at Rs. 546,71,263 /- as shown in below Table. The detailed calculation of the
differential duty amounts has been shown in Annexure [, Il and III to this investigation

report.

The port wise summary of differential duty payable by M/s Manek Rathi Agri Products
15 as under:

Table G
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Sr. | Custom House | No.of Shipping | Declared FOR | Re-determined | Differontial Duty
Mo Code! Mame Hills Value (INR) FOB Valme (MR} pieyable (IME)

I MMM 1] Th B 2R S U5 6H A2 TS5 1T 6E

2 INIXY 1 3 32293 | 37.M6ZITY 748,130

3 INHZA ] 3] 146144, 196 I8,41.23.587 RS T

4 INMAA | 71.6%.175 9315479 4.79.26

3 |HH'5\.-:'I_.!_ 1 IUI'J?_'-E_“ L JLIWAST 1.55.2H)

Coramd Total 115 1,35, 3927521 1,52, 72,44 852 S, 71,262

18. Obligation under Self-assessment and Reasons for raising duty demand by
invoking extended period:

18.1 The exporter had subscribed to a declaration as to the truthfulness of the
contents of the Shipping Bill in terms of Section 50{2) of the Customs Act, 1962, in all
their export declarations. Further, consequent upon the amendment to Section 17 of
the Customs Act, 1962 vide Finance Act, 2011, 'Seli-Assessment’ had been introduced
i Customns. Section 17 of the Customs Act, 1962, effective from 08.04.2011, provides
for self-assessment of duty on export goods by the exporter himselfl by filing a Shipping
Bill, in electronic form. Section 50 of the Customs Act, 1962 makes it mandatory for the
exporter to make an entry for the export goods by presenting a Shipping Bill
electronically to the proper officer. As per Regulation 4 of the Shipping Bill (Electronic
Integrated Declaration and Paperless Processing) Regulation, 2019 [issued under
Section 157 read with Section 50 of the Customs Act, 1962, the Shipping Bill shall be
deemed to have been filed and sell-assessment of duty completed when, after entry of
the electronic declaration (which was defined as particulars relating to the export goods
that are entered in the Indian Customs Electronic Data Interchange System) in the
Indian Customs Electronic Data Interchange System either through ICEGATE or by way
of data entry through the service centre, a Shipping Bill number was generated by the
Indian Customs Electronic Data Interchange System for the said declaration. Thus,
under the acheme of self-assessment, it was the exporter who must doubly ensure that
he declared the correct classification / CTH of the export goods, the applicable rate of
duty, value, the benefit of exemption notification elaimed, if any, in reapect of the export
goods while presenting the Shipping Bill. Thus, with the introduction of sell-assessment
by amendment o Section 17, w.el 08.04.2011, it was the added and enhanced
responsibility of the exporter to declare the correct description, value, Notification, ete.
and to correctly classify, determine and pay the duty applicable in respect of the export
gpoods.

18.2 In view of the discussion supra, it 15 evident that exporter firm M/s Manck Rathi
Agri Products, were well aware about the sctual value of the export goods. They have
knowingly got indulged in preparation and planning of forged/manipulated export
documents, which they used to forward to the Customs broker in relation to Customs
clearance of the said export goods at the time of exportation by way of wilful mis-
declaration and intentional suppression of these facts in the Shipping Bills filed by them
and thus they appear to have evaded the applicable Customs duty on export of rice,

18.3 In the event of short levy of Customs duty by reason of collusion, any wilful mis-
statement or suppression of facts by the exporter or the agent or employees of the
exporter, such duty can be recovered by involing extended period of five years as
provided in Section 28(4) of the Customs Act, 1962, In this case, it appears that the
exporter has knowingly and deliberately mis-declared the transaction value (i.e. FOB
Value) of the export goods. Hence, the extended period of five years is rightly invokahble
in this case to recover the differential duty as detailed in Annexure -1, Annexure -1l and
Annexure —[ll of this Investigation Report. Further, M /s Manek Rathi Apri Produects is
also liable to pay interest on their differential duty liability as per the provisions of
Section 28 AA of the Customs Act, 1962, at applicable rate.

19. From the scrutiny of the documents gathered /submitted during investigation by
the exporter M /s Manek Rathi Agri Products, scrutiny of the export data and statements
of the key persons involved in export of rice from various ports of India, it appears that—

i. Sh.Jayesh Rathi, Partner of M /s Manek Rathi Agri Products was the key persons
who on behalf of M /s Manek Rathi Agri Products negotiated and finalized the sale
price of rice, exported by M M /s Manek Rathi Agri Products to various overseas
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iii.

1.

.

VI,

buyers, vide 125 Shipping Bill as detailed in Tables Al, A2, Bl, B2 and C in para
11 above.

The declared FOB value in respect of shipping bills hsted in Tables Al, A2 B 1,
B 2 and C, did not reflect the correct transaction value of the export goods;

As discussed in above paras, the actual transaction value (i.e. FOB Value) was
not declared by them in their export documents. They have undervalued and mis-
declared their transaction value with intent to evade applicable duty of customs
which i leviable @ 20% ad valorem on the actual transaction value of the export
goods in following manners:

» In respect of Shipping bills listed in Table Al and A2 above, the FOB Value
was undervalued by them by an amount equal to the amount of export
duty paid on export of rice and the said amount was wrongly claimed as
deduction in the shipping bills.

= In respect of the shipping bills listed in Table Bl and B2 above, the
declared FOB Value was undervalued by an amount equal to the amount
of duty paid by them on export of rice cargo, however, the said amounts
were not claimed as deductions in the shipping bills, in fact, they have
declared ‘nil” deduction amount in the shipping bills. Thus, exporter had
out-rightly mis-declared the actual transaction value at the time of export.

# In respect of the shipping bills listed in Table C, the declared FOB Value
was further undervalued by an amount equal to the excess freight
amounts declared by the exporter in the shipping bills which were over
and above the actua] freight amounts paid by them. The ocean freight
amounts paid by the exporter are eligible deductions from the CIF Value,
By declaring the excess freight amounts, exporter had wrongly claimed
excess deductions of freight amounts which are not eligible for deduction
from the actual transaction value. Thus, exporter had out rightly mis-
declared the actual transaction value at the time of export.

Thus, the declared FOB value in respect of all these 125 shipments did not reflect
the correct transaction value of the goods for delivery of the export goods at the
time and place of exportation (i.e. on board the foreign going vessel after clearance
from the customs authorities at the port of export|.

The FOB value of export goods in all these cases was mis-declared by M /s Manek
Rathi Agri Products to the Customs authorities in the shipping bills filed by them
which is supported by their sales contracts/ proforma invoices/ export invoices,
resulting in suppression and mis-declaration of actual transaction value at the
time of assessment of the export goods. As such, the value of export goods in
respect of all these Shipping Bills was mis-represented to be lower than the actual
transaction value, thereby causing evasion of export duty leviable on rice
shipments exported by them;

The value of cxport goods pertaining to each of these Shipping Bills are liable to
be rejected and reassessed as per their actual transaction value as ascertained
during investigation, by taking into aceount the amount which was excluded from
the declared vatue at the time of assessment, as brought out in above paras;

The balance amount not included in the declared FOB Value and wilfully
suppressed by not declaring to Customs with an intention to misrepresent the
transaction value of the export poods, is Lable to be assessed to duty at the
applicable rate as detailed in ‘Annexures-1, Il and II" of this Investigation Report
and the same is recoverable along with interest at applicable rate;

The act of undervaluation and mis-declaration of actual transaction value in
respect of Shipping Bills listed in Tables Table Al, A2, B1, B2 & C by M/s Manek
Rathi Agri Products has rendered the export goods liable to confiscation under
the provisions of Section 113 (i) of the Customs Act, 1962 and consequently M/s
Manek Rathi Apri Products have rendered themselves liable to a Penalty under
the provisions of Section 114A and Section 114AA of the Customs Act, 1962,
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20.

Sh, Jayesh Rathi, Partner of M /s Manek Rathi Apri Products, appear to be the
persons who knowingly or intentionally either made, signed and used or caused
to be made, signed and used, the contracts, invoices and Shipping Bills for export
of rice by M /s Manek Eathi Agri Products, which were incorrect as regards to the
value of export goods for payment of export duty. The goods covered under
Shipping Bills listed in Tables Al, A2, Bl, B2 & C above, contained the
declarations made by M/s Manek Rathi Agri Products which were false and
incorrect in material particulars relating to the value of the impugned goods. The
contracts with the buver for sale and export of rice as well as the export
documents submitted to Customs were signed in the overall supervision of Sh.
Jayesh Rathi who was handling the day to day business of the export irm. This
fact has been admitted by Sh. Jayesh Eathi in his statements recorded u /s 108
of the Customs Act, 1962, These [acts have also been admitted by Sh. Ashok
Rathi, another partner of M/s Manek Rathi Agri Products. In view of this, it
appears that Sh, Jayesh Rathi is the key person who has orchestrated the entire
scheme of mis-declaration of value of the export goods, with an intention to evade
customs (export] duty, Sh. Jayesh Rathi is, therefore, responsible for wilful acts
of mis-statement and suppression of facts in respect of export of nce by M/s
Manelt Rathi Agri Products. The act of Sh. Jayesh Rathi regarding under
valuation and mis-declaration of actual transaction value in respect of Shipping
Bills filed by M /s Manck Rathi Agri Products has rendered the export goods liable
to confiscation under the provisions of Section 113 (i) of the Customs Act, 1962.
As such, Sh. Jayesh Rathi has rendered himself liable to penal action under the
provisions of Section 114 (ii) and 114AA of the Customs Act, 1962;

20,.CBIC wvide Notification No. 28/2022-Customs [N.T.) dated 31.03.2022 had
stipulated that in cases of multiple jurisdictions as referred in Section 1 10AA of the
Customs Act, the report in writing, after causing the inguiry, investigation or audit
as the case may be, shall be transferred to officers described in column (3] of the
said Notification along with the relevant documents. For cases involving short levy,
non-levy, short payment or non-payment of duty, as provided in Section 110A4 {a)
{i1), the functions of the proper officer for exercise of powers under Section 28 of the
Customs Act, 1962 have been assigned to the jurisdictional Pr. Commissioner/
Commissioner of Customs in whose jurisdiction highest amount of duty is involved.
Since; in the present case, exports have been made from 05 different ports, as
mentioned in Table G in para 17.4 above, however the highest amount of differential
export duty is in respect of Mundra Port (INMUN1). Hence, Mundra Port, being the
port involving highest revenue, this Show Cause Notice is being made answerable to
the Principal Commissioner/ Commissioner of Customs, Mundra Port, Gujarat for
the purpose of issuance as well as adjudication of Show Cause Notice under Section
110AA read with Notification No. 28/2022-Customs (N.T) dated 31.03.2022,

SHOW CAUSE NOTICE-
1 M/s Manek Rathi Agri Products (IEC: ABHFM35890)), having registered office at

Survey No 175, Sanand Bavla Road, Pipan Gam, Tehsil-Sanand, Gujarat-3821 10, were
called upon to show cause within 30 (thirty) days of receipt of notice, in writing, to the

Adj

udicating Authority i.e. Pr Commissioner of Customs, Customs House, Mundra,

having office at 5B, Port User Building, Mundra Port, Mundra, Kutch, Gujarat-370421
as to whi-—

The declared assessable value of Rs. 125,39.27.521/- in respect of 125
shipments of rice exported vide Shipping Bills detailed in ‘Annexure-I, 1T & II°,
should not be rejected in terms of Rule 8 of the Customs Valuation
(Determination of Value of Export Goods) REules, 2007, read with Rule 3 (1) ibid
and Section 14 (1] of the Customs Act, 1962,

The actual assessable value in respect of Shipping Bills detailed in ‘Annexure-1,
11 & 111 , should not be re-determined at Rs 152,72,83,852/ - under the provisions
of Sectinn 14 (1) of the Customs Act, 1962, by taking into account - (a) the
amounts claimed as deduction in the shipping bills, which were equivalent to
amount of export duty paid by them; (b) excess ocean freight amounts claimed
by them in the shipping bills and [(c) un-declared export duty reimbursement
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amounts - which were which were claimed /recovered by them separately from
the overseas buyer of the goods, as discussed in Para 11 and Para 17 of the SCN;

iii. The differential {export) duty amounting te Rs. 5,46,71,263/- [Rs. Five Crores
Forty Six Lakhs Seventy One Thousand Two Hundred and Sixty Three Only)
payable, as calculated and shown in ‘Annexure-1, I, & I to this notice, in respect
of these 125 Shipping Bills fGled by them at 05 different ports, should not be
demanded and recovered from them, by invoking the extended period of
limitation available under the provisions of Section 28{4) of the Customs Act,
1062;

iv. Applicable interest on the afore-said total differential duty amount of Rs.
5,406.,71,263/- should not be demanded and recovered from them under the
provisions of Section 28AA of the Customs Aet, 1962;

v. Thevoluntary amount of Rs. 93,95,902 /- deposited by them during investigation
should not be appropriated against their total duty liability.

vi. The shipments of rice exported vide Shipping Bills detailed in *Annexure-1, I, &
I to the Notice having re-determined assessable value of Rs. 152,72,83 852 /-,
should not be held liable to confiscation under the provisions of Section 113 (i)
of the Customs Act, 1962,

vii.  Penalty under the provisions of section 114 A and Section 114 AA should not be
imposed upon them.

20.2 Shri Javesh Eathi, Partner of M /s Manek Rathi Apri Products, Survey No. 175,
Sanand Bavla Road, Pipan Gam, Tehsil-Sanand, Gujarat-382110, was called upon to
show cause within 30 |thirty) days of receipt of this Notice, in writing, to the Adjudicating
Authority i.e., the Principal Commissioner of Customs, Mundra Port, having his office
at 5B, Port User Building, Mundra Port, Mundra, Kutch, Cujarat-370421, as to why
penalty under the provisions of section 114 {ii] and Section 114AA of the Customs Act,
1962 should not be imposed upen them for their acts and omissions in evasion of
Customs Duty amounting to Rs. 5,46,71,263/- on export of rice through their
partnership firms.

PERSONAL HEARING-

Y Personal Hearing held on 18.09,2025

The Personal Hearing dated 18.09.2025 was attended by Shri Manish Jain,

Advocate along with Shri Jayesh Rathi, Partner in M/s Manek Rathi Agri Products at
03:00 PM on 18.09.2025, They reitcrated the facts as per their submission and

requested for judicious decision in this matter.
WRITTEN SUBMISSION-

22, M/s. Manek Rathi Agri Products, Survey No 175, Sanand Bavla Road, Pipan (GGam,
Sanand, Gujarat-382110 vide their submission dated 18.09.2025, inter-alia, submitted

that-

22.1 They are engaged in the business of production /milling and trading of "Rice," and
rice manufactured by them is traded domestically as well as exported to African
Countries through traders based in Singapore and Dubai. They are haivng IEC Code
MNo. ABHFM35890 and registered office at Survey No. 175, Sanand Bavla Road, Fipan
Gam, Tehsil- Sanand, Gujarat- 382110. They further stated that it is a Partnership Firm
which was incorporated in the yvear 2018,

22.2 The cxporter has further submitted that prior to September 2022, there was no
export duty leviable on export of non-basmati rice (i.e. semi-milled, milled white rice,
parboiled rice ete.). With effect from 9.9.2022, vide Notiication Ne. 49 /2022-Customs
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dated 8.9.20232, the export duty i@ 20% on ad valorem basis was levied on export of the
following categories of white rice:

Customs Tarifl Item Description Rate
1006 10 Rice in the husk {paddy or rough) 20,
1006 20 | Husked [brown) rice 20%

Semi-milled or wholly-milled rnice,
whether or not polished or glazed S0,
(other than Parboiled rice and Basmati
rice)

1006 30 90

22.3 The said noticee has further submitted that wef. 2582023, the Ceniral
Government vide Notification No. 49/2023-Cuastomns dated 25.8.2023 imposed expott
duty @ 200 on ad valorem basis on export of “parboiled rice” classifiable under Tariff
Item 1006 30 10 of the Customs Tariff. The relevant entry is extracted as under:

Customs Tariff Item Description Rate
1006 30 10 Rice, parboiled | 20%

224 The noticee has submitted that, in the present case, they agreed upon the price
of goods on the basis of Cost Insurance and Freight |{CIF) and on Free on Board (FOB|.
The Noticee computes the Free on Board (FOB) value by deducting freight and insurance
cost and declares the FOB value in the shipping bills. It has been stipulated in some of
the contracts that in addition to the price of goods, export duty payable @ 20% of FOB
price would be over and above the price quoted for rice and such export duty would be
on account of the buyer. In other words, the export duty is reimbursed separately by
the buyer to the Notices aver and abave the price of the impugned goods as agreed. The
same 15 evident from the contracts entered into by the Noticee, Accordingly, as per the
contracts, the Noticee receives the price of goods (ie. CIF value or FOB Value as the
case may be] along with the export duty payable on the value/ price of goods.

22.5 The noticee has further submitted that during the course of investigation, they
have paid Rs. 93,95,902/- toward payment of differential duty and post issuance of
SCN, they had paid Rs. 10,22,513/-. Thus, totalling Rs. 1,04,18415/- has been
deposited in respect of the duty demanded by the department on the alleged excess
freight charges reflected in the shipping hills,

226 The above amount totalling to Rs. 1,04, 18415/- (Rs. 93,95902/-+ Rs.
10,22.,513/-) has been deposited by them in respect of the duty demanded by the
Department on the alleged excess freight charges reflected in the Shipping Hill,

22.7 They have referred to case of Sesa Goa Ltd [2020(37 1) ELT A304 (8C)| vide which
Circular Na. 18/2008-Customs dated 10.11.2008 has been challenged. They have also
referred to the following judgements fcase laws:

» PBharti Foods v Union of India [Gujarat High Court SCA No. 13278 of 2024]
« M/s RV Exports v Union of India |[R/SCA No. 12737 of 2024|

e M/ Sri Sainath Industry Pvi. Lid. v Union of India [R/SCA No, 14748 of 2024|
8 the notice has submitted that as the decisions in these cases are pending, the issue
in the present case cannot be decided on merits.

228 The noticee in their submission has mentioned that ‘demand in the present case
iz invalid in the absence of an appeal against the shipping bills". The noticee has referred
to the Hon'ble Supreme Court in the case of ITC Limited v. Commissioner of Central
Execize, [2019 {368} E.L.T 216 (S.C)]. The said noticee, has further submitted that the
Department has sought to demand the differential duty without challenging the
impugned SBs. In the absence of any appeal against the shipping bills which have been
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assessed by proper officers, it must be understood thal the assessment has gained
finality, which cannot be challenged or negated by issuance of a SCN. The noticee has
submitted that the Department cannot initiate proceedings for demand of duty, without
challenging the impugned SBs filed by the Noticee. Consequently, the present SCN
merits to be set aside.

22,9 The Noticee has submitted that they have correctly declared the value of the
impugned goods in terms of section 14 of the Customs Act, 1962 and requesied to sel
aside the Show Cause Notice The notices has submitted that the provisions relating Lo
valuation of the export goods are contained in Section 14 of the Customs Act, which

reads as under:

“Section 14. Valuation of goods. — (1) For the purposes of the Customs Tariff
Act, 1975 (51 of 1975, or any other law for the time being in force, the value of
the fmported goods and export goods shall be the transaction value of such
goods, that is to say, the price actually paid or payable for the goods when sold
for export to India for delivery at the time and place of importation, or as the
case may be, for export from India for delivery at the time and place of
exportation, where the buyer and seller of the goods are not related and price is
the sole consideration for the sale subject to such other conditions as may be
specified in the rules made in this behalf.

22.10 They have further submitted that it is submitted that a bare reading of the above
provisions indicates that the value of the export goods shall be the transaction value of
the goods, as determined under Section 14 of the Customs Act, 19632, Further, as per
Section 14, transaction value of the export goods shall be the price actually paid or
payable for the goods, when sold for export from India for delivery at the ime and place
of exportation.

22.11 The noticee has further submitted that the Customs Valuation [Determination of
Value of Export Goods) Rules, 2007 [(hereinafter referred to as the Export Valuation
Rules’) were enacted by the Central Government, in exercise of the powers conferred by
Section 156 read with Section 14 of the Customs Act, 1962, Rule 3(1] of the said rules
provides that the value of export goods shall be the transaction value. The expression
“transaction value" has been defined under Rule 2(b) to mean the value of export goods
within the meaning of sub-section (1) of Section 14 of the Customs Act, 1962. Thus, it
is Section 14(1) that governs the meaning of value of export goods.

22,12 The noticee has made reference to the decision of the Hon'ble Supreme Court in
the case of Tata lron & Steel Co. Ltd. Vs, CCE [2000 {116} ELT 4232 (SC)).

22.13 The noticee has submitted that the expression, "price actually paid or payable”
even in the context of the Export Valuation has to be given the same meaning as has
been given to the said expression in the context of the Import Valuation Rules, especially
gince the same provision of law, 1.e. Section 14 of the Customs Act, 1962, deals with
valuation of the imported as well as export goods. Therefore, the expression "price
actually paid or payable” would only mean the payment made by the buyer of the goods,
which is for the benefit of the seller of the goods.

22.14 The said noticee has further submitted that in the present case, as per the
understanding of the parties, the export duty is to be reimbursed by the buyer to the
Moticee. A sum equal to the export duty, comprised in the payment received from the
foreign buyer of the poods does not po to the benefit of the seller of the goods, i.e. the
Moticee. That part of the payment rather goes to the Government and the same is
therefore, lable to be excluded from the FOB value of the goods, which is the total
payment received from the foreign buyer, to armve at the assessable value of the export
goads in question for the purpose of levy of export duty.

22.15 Further, they have submitted that, in terms of the provisions of Section 14 of the
Customs Act, 1962, for the purposes of the Customs Tariff Act, 1975, or any other law,
value of the imported and the export goods shall be the transaction value of such goods,
that is to say, the price actually paid or payable for the goods when sold for export to
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India for delivery at the time and place of importation, or in the case of export goods, for
export from India for delivery at the time and place of exportation. The interpretative
note to Rule 3 of the Import Valuation Rules clearly provides that the value of goods
shall not include the charpes or costs, provided they are distinguished from the price
actually paid or payable. It specifically excludes, the dutes and taxes in India. On
similar analogy, the export duty paid on the export goods in India is also liable to be
excluded from the payment received from the foreign buyer for the purpose of arriving
atl the assessable value of the goods,

22.16 That, in the present case, the contracts as well as invoices clearly state price of
rice and duty amount payable on it, Hence, the export duty is distinguishable from
price. Consequently, the same is liable to be reduced from the sum total of amount
received from the buver.

22.17 The noticee has submitted that in the case of export pgoods, the date for
determination of the rate of duty is the date on which the Proper Officer makes an order
permitting clearance and loading of the goods for exportation i.e. the date of the Let
Export Order. Thus, the rate of export duty is determined on the date of the Let Export
Order and export duty is pavable after the goods armive at the customs station for the
purpose of export, Therefore, export duty is an expense incurred at the port
Consequently, the same is not includable in the transaction value of the poods.

22.18 The noticee has further referred to Circular dated 10.11.2008 states that the
transaction value shall be the FOB price of such goods at the time and place of
exportation. FOB prnice at the time and place of exportation would mean FOB price
including all expenses till the customs port but not including expenses incurred at the
port such as export duty. Hence, the correct understanding of the Circular would be to
compute export duty on FOB price less expenses incurred at the port (i.e. excluding
export duty].

22.19 The said noticee has submitted that with respect to the allegation that the noticee
has reduced the FOB Value by declaning excess freight charges in the shupping bills 1s
untenable.

22.20 The said noticee has submitted that in terms of Section 14 of the Customs Act,
1962, the FOB value of the goods mentioned in the invoice would be the transaction
value. For ease of reference, the relevant extract of Section 14 is reproduced below:;

“Section 14, Valuation of goods. — (1) Feor the purposes of the Customs Tarifl
Act, 1975 (51 of 1975, or any other law for the time being in [oree, the value of the
imported goods and export poods shall be the transaction value of such goods, that is
to say, the price actually paid or payable for the goods when sold for export to India
for delivery at the time and place of importation, or as the case may be, for export from
India for delivery at the time and place of exportation, where the buyer and seller of
the goods are not related and price is the sole consideration for the sale subject to such
other conditions as may be specified in the rules made in this behalf.

22.21 The notices has further submitted that in terms of the above provision,
transaction valune would be the price actually paid or payable for the “goods” when sold
for export from India. Thus, the price that an exporter pays for the goods sold by it
would be transaction value, It is submitted that the invoice raised by the Noticee upon
the foreign buyer elearly stipulates the price of the goods. It is submitted that the
transaction value pertains to the FOB value paid in respect of the goods exported. Thus,
the freight amount mentioned in the invoice would have no effect on the export duty
payable on such goods. The FOB value is clearly determinable from the invoice raised
by the Moticee. Thus, for the purposes of calculating the export duty, the FOB value
mentioned in the invaice is only relevant,

22.22 Further, it is submitted that the Department has erred in considenng the CIF
value to arrive at the FOB value of goods after deducting the freight. [t is submitted that
CIF value has no relevance for the purposes of calculating the export duty which is
chargeable on FOB wvalue. Moreover, the CIF value cannot be looked into by the
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Department when the FOB value is clearly determinable from the terms of the contract
and the invoice. The contract value finvoice value as agreed between the parties cannot
he changed by department. As invoice has to be seen along with contract.

22.23 The said noticee has submitted that ‘freight varies at the time of taking quotation
of cargo and actual exports due to price fluctuations in shipping business. They have
further submitted that the quotation for freight is taken in most of the cases are at least
one month prior to actual export. It is submitted that the Freight Forwarders would put
forth their quotation in advance and at the time of filing of the Shipping Bills the freight
may vary. Thus, Noticee declared approximate freight as per gquotation at the filing of
the Shipping Bills.

22.24 The said noticee has further submitted that they are allowed to ¢arn profit on the
freight charges from the buyer. In other words, trading of services is permissible. Thus,
the allegation of the Department with regards to mis-declaration of freight is baseless.
It is submitted that freight value declared in the invoice cannot be a basis rejected to
increase the FOB value of goods which has already been decided in the invoice,

22.25 The noticee has submitted that 'procedure as provided in the Export Valuation
Rules for rejection and redetermination of value have not been followed by the
department in the SCN,

22.26 The said noticee has submitted that the interpretation of Circular NO. 18/2008-
Cus dated 10.11.2008 adopted by the department for proposing inclusion on the Export
Dty Component in the value of Export goods is legally incorrect.

22,27 The said noticee has further submitted that Circular No. 18/2008-Cus dated
10.11.2008 defining transaction value under Section 14 o be inclusive of export duty
is contrary to Section 14 itself. The importer has submitted that, even if it is assumed
that the Circular dated 10.11.2008 actually purports to include the element of Export
Duty in the assessable value of the export goods, even then the same cannot be relied
upon to propose the instant demand.

22 28 It is submitted that Cireular No. 18/2008-Cus dated 10.11.2008 was issued to
clarify the computation of value under Section 14 for levy of export duty. The Circular
stated that the transaction value of export goods shall be the FOB price. They further
submitted that in terms of the internationally accepted INCOTERMS, FOB Value of
goods is always inclusive of the export duty element. Hence, in terms of Circular the
FOB price, which is inclusive of export duty is to be considered as transaction value for
the purpose of computing export duty.

22 29 The said noticee has further submitted that as per interpretation of Section 14
as explained above by the Noticee, the transaction value for export goods cannot include
export duty. Hence, the Circular dated 10.11.2008 15 ultra vires Section 14 of the
Customs Act and must be struck down & they have quoted following case decisions:

= CQCE Vs, Ratan Melting & Wire Industnes [2008 {12) 5TR 416 (5C))

» UCO Bank Vs. CIT [1999 (111} ELT 673 (SC]]

~ Com. of Cus. Vs. Baroda Rayons Corporation Ltd. 2023 (383) ELT 375 (Guj ||
» Amit Cotton Industries Vs, Pr. Com of Cus, [2019 (29) GSTL 200 (Guy.)]

22.30 The said noticee has submitted that reliance upon Circular cannot be placed as
the same contradicts the provision of Section of the 14 Act. Thus, in terms of Section
14, the impugned goods have been correctly valued in the Shipping Bills. Hence, on this
ground alone, the SCN is liable to be set asided. The noticee further submitted that
Section 151A does not empower the Board to make amendment in provision or to
formulate a levy which is not provided in the Act. Hence, the Circular dated 10,1 1.2008
has been issued in gross viclation of powers provided under Section 151A and cannot
be relied upon to propose any demand, Moreover, it is a settled law that every decision
of the Government should be based on some sound reason and that reason should be
disclosed in the order. The said Circular of the Board just seeks to abruptly and
arbitrarily change the practice without disclosing any reason for this change.
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Admittedly, the said practice has been in vogue for the last over more than four decades,
therefore, it cannot be changed overnight at the whims and fancies of the Department,
without any corresponding change in the provisions of law.

22.31 The said noticee has submitted that transaction value for export goods in the
FOE Price is baseless and incorrect.

22.32 The said noticee has submitted that ‘extended peried of limitation under section
28(4) of the Customs Act, 1962 15 not mnvokable in the present case asserting that the
SCN 1a issued on 18.10.2024 for exports made for the period of September 2022 to
February 2024, As per Section 28(1), the SCN can be issued within two years from the
relevant date. However, in the instant case, the demand has been raised under Section
28(4] of the Customs Act, 1962, It is submitted that Section 28[4) is not involiable in
this case as there was no suppression or collusion. Thus, the demand for the period
hefore 18.10.2022 is barred by limitation, The notices had further submitted that all
the material particulars and documents were provided at the time of export. Therefore,
the Department was always sware of the transaction carried out by the department as
all the invoices related to the export consmgnments of the sulject goods were uploaded
by the Noticee on the E-Sanchit Portal with clear break up of FOB value, Export Duty
Value, Freight and Insurance. Thus, it is submitted that the Shipming Bills filed by the
Noticee along with the invoices issued by the Noticee to the overseas buyers were well
within the knowledge of the Department. Moreso, in majority of the cases, the Noticee
had shown the export duty as deduction. It is submitted that the Shipping Bills were
duly assessed by the concerned officer. Therefore, there was no suppression or mis-
declaration on the part of the Noticee.

22.33 The noticee has submitted that the subject goods are not liable for confiscation
under Section 113{i) of the Customs Act, 1962, The Notices has submitted that the
provisions of Section 1 13{i) of the Act are not invokable in the present case on accownt
of the fact that in the Shipping Bills, the Noticee has not mis-declared any material
particulars. Hence, the proposal to confiscate the consignment in guestion is wholly
untenable,

22 34 The noticee has submitted that interest is not leviable under Section 28AA in the
present case.

22.35 The said noticee has submitted that imposition of penalty under Section 1144 of
the Customs Act, 1962 is not sustainable. The said noticee has submitted that they
have commitied no offense or made no omissions or commissions in the entire matter.
Morcover, a penalty under Section 1144 of the Customs Act, 1962 can be imposed only
when the duty has not been paid by the importer due to suppression or
misrepresentation of facts, ete., that no suppression has been made by the Noticee n
the matter in order to evade payment of duty. No penalty, therefore, can be imposed on
the Notices under Section 114A of the Customes Act, 1962,

22.36 The said noticee has submitted that impesition of penalty under Section 1 14A4
of the Customs Act, 1962 is not sustainable. The said noticee did not, knowingly or
intentionally, make, sign or use any declaration, statement or document which was false
or incorrect in any material particular. The Noticee also did not knowingly or
intentionally cause anybody else to make, sign, or use any declaration, statement, or
document that was false or iIncorrect in any material particular, hence, the provisions
of Sectiony 114AA are not invocable in the present case, and no liability under this
provision is liable to be imposed upon the Noticee,

22.37 The =said noticee has referred to Para 11.2 of the Impugned SCN submitted that
export duty declared in the invoice cannot form part of the transaction value as the
gsame is not the price paid in respect of the goods exported by the Noticee. The payment
made by the buyer should relate to the goods sold. This is also supported by the
provisions of Section 14 when it says, “price actually paid or payable for the goods when
sold”, Therefore, if any part of the payment does not pertain to the goods sold, that
cannot be considered to be the price paid or payable for the goods when sold for export.
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The note specifically states that the flow of dividends or other payments frem the buyer
to the seller that do not relate o the imported/exported goods are not part of the
customs value, The cxpression “price actually paid or payable” refers to the total
payment made or to be made by the buyer to or for the benefit of the seller, Therefore,
it is the payment which benefits the seller, meaning thereby the amount which is going
into the pocket of the seller. Therefore, that part of the payment which does not benefit
the seller of the goods cannot be considered to be part of the price actually paid or
payable by the buyer to the seller of the goods. Further, Note to Rule 3 of the
Interpretative notes to Import Valuation Rules states that value of imported goods shall
not include specified charges or costs, provided that they are distinguished from the
price actually paid or payable for the imported poods. Therelore, the note itself envisages
a distinction between the price actually paid or payable for the goods and the charges
or costs, which are not to form part of the value of the goods, Under such charges/costs,
the note specifically provides for exclusion of the duties and taxes in India from the
value of the imported goods.

22.37 The said noticee has referred to Para 11.4 of the Impugned SCN and submitted
that the allegation has no basia as the FOB value of goods is clearly determinahble from
the invoice and the same has been declared in the Shipping Bill. Further, any other
consideration received by the Noticee by raising a separate Debit Note cannot be
included in the FOB value by the Department when the same is not declared in the
invoice. Without prejudice, even if the Debit Motes are raised by the Noticee for
reimbursement of Export Duty, the same consideration is not retained by the Noticee,
the said amount is directly paid to the Government in the form of Export Duty.
Thercfore, no allegation of mis-declaration and evasion of Export Duty is sustainable
aganst the Noticee.

2238 The =said noticee has referred to Paras 11.9 1o 11.10 of the impugned SCN and
submitted that the actual price paid in respect of the subject pgoods is clearly
ascertainable from the invoices raised by the Noticee, Secondly, the freight amount
varies at the time of booking of cargo and actual exports. Further, the Noticee hasg also
incurred the cost of local transportation from factory till port, charges paid to the CHA,
handling charges mcurred by the CHA and loading and unloading charges. The
aforesaid costs incurred by the Noticee are not includible in the FOB value. The said
noticee further submitted that the Customs Valuation [Determination of Value of
Imported Goods), Rules, 2007 in respect of imported goods provides for 209 of FOB
value as a permissible quantum of freight. Thus, the freight declared by the Noticee in
the invoice and the amount recovered towards the freight from the forcign purchaser is
within the limit of 20%, which is acceptable as actual freight amount is not known to

the Noticee.

22.39 The said noticee in respected to Para 11.3 and Para 11.7 of the impugned Show
Cause Notice has submitied that in certain cases, the said noticee has raised Debit
Notes on the overseas supplier; however, the Noticee has not received any payment from
the overseas supplier. In this regard, the said noticee has submitted that Table A2 and
Table B2 stipulate 5 Shipping Bills bearing Nofs). 2521076, 6542764, 6482303,
6482376 and 4364834. In respect of the aforesaid Shipping Bills, the Noticee submitted
that the consipnments covered under the said shipping hills were shipped short for
reasons bevond control of the Noticee. A tabular statement showing the cxtent of short
shipment in each case is enclosed herewith for your kind perusal,

SE QTY SHORT TOTAL _
SHIPMENT DUTY PA

FPAID REFUNDEL

2521607 | MR/0591/23- | 135 MTS |54 MTS 737620/- | 205048/-
24
6542764 | MR/1161/22- | 250 MTS |5 MTS | 1411050, - | 28221 /-
23
1 _
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6482303 | MR/1132/22- | 250 MTS |5 MTS 1380600/~ | 27812/-
23
6482376 | MR/1140/22- | 250 MTS |5 MTS | 1411050/ | 28221/-
23 |
4364834 | MR/0705/22- | 270 MTS | 27 MTS | 1274940/~ | 127494 -
23
| _

They have further submitted that although the shipments were effected short,
the export duty was discharged in full on the orgnally declared guantities.
Conseguently, an amount of 25,06,796 /- stands paid in excess towards duty habality.
They submitted that the goods actually exported were less than the quantity declared,
the corresponding realisation was also proportionately short, Therefore, there exists no
legal basis for retention or recovery of duty on the unshipped quantity of goods, since
duty is leviable only on goods exported.

22.40 The said noticee in respect to Para 11.8 of the Impugned SCN, the said noticee
has submitted that the said Purpose Code reads as “Receipts or Refund of Taxes.™ Tt is
submitted that the said code 15 correct, and it is evident on the [ace of it that the said
purpose code is for Refund of Taxes. The Department has erroneously interpreted that
the said purpose code associated with transactions of personal nature such as gifts,
donations etc and not with payments related to exported goods. The said interpretation
has no legal basis whatsoever and has only been made to allege that the Noticee has
tricd to misrepresent the facts.

22.41 In view of the aforementioned submissions, the said noticee prayed that the Ld.
Principal Commissioner of Customs, Mundra be pleased to:

fal Drop the proceedings initiated in vide Show Cause Notice No. F.No.
GEN/ADJ/COMM /455/2024-Adjn-0 /o Pr Commr-Cus-Mundra dated 18.10.2024
issued by the Principal Commissioner of Customs, Customs House, Mundra;

]| Grrant an opportunity of Personal Hearing belore the case is disposed of in the
interest of natural justice; and

(o) Pass any such order as may be deemed fit in the interest of justice,
DISCUSSION AND FINDINGS-
23. After having carefully gone through the Show Cause Notice, relied upon

documents, submissions made by the Noticee's and the records available before me, |
now proceed to decide the case. The main issues involved in the case which are required

to be decided in the present adjudication are as under: -

(il Whether, in accordance with the provisions of Section 14 of the Cusioms Act,
1962 read with the Customs Valuation (Determination of Price of Export Goods)
Rules, 2007, the differential Customs duty, in respect of the Shipping Bills
mentioned in Table Al, A2, B1, B2 and C at Para 11 above where a part of the
export proceeds was apparcntly not declared to the coneerned Customs
authorities and thus not included in the declared transaction value has to be
computed based on the actual transaction value of the export goods as revealed
during the investigation; or whether the export duty reimbursed by the buyer,

and excess freight declared are eligble for deductien from the FOB value?

{iii. Whether the FOB value declared by the said noticee in the Shipping Bills at the
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time of export of goods is required to be rgjected in terms of Rule 8 of the Customs
Valuation {Determination of Value of Export Goods) Rules, 2007, read with Rule
3 (1} ibid and Sectionn 14 (1] of the Customs Act, 1962,

fiiifl Whether the actual assessable value in respect of Bhipping Bills detailed in
‘Annexure-I, 11 & Il is required to be re-determined at Rs. 152,72,83,852 /- under
the provisions of Section 14 (1) of the Customs Act, 1962, and total differential
(export) duty amounting to Rs.546,7 1,263 /- payable, as calculated and shown
in ‘Annexure-I, I & Il to the notice, in respect of these 125 Shipping Bills filed
by them at 05 different ports, is required to be demanded and recovered from
them, by invoking the extended period of imitation available under the provisions
of Section 28(4) of the Customs Act, 1962 along with applicable interest under
Section 28AA 1bid;

(iv) Whether the shipments of rice exported wvide Shipping Bills detailed in
‘Annexure-1, [18s [ to the Notice having proposed re-determined assessable value
of Bs. 132,72,83,852 /- deserve to be confiscated under the provisions of Section
113 (i) of the Customs Act, 1962;,

{v] The voluntarily amount of Rs. 1,04,18,415/- (Rs. 93,95,902 /- deposited by them
during investigation and Rs. 1022513/- deposited alfter issuance of the
impugned SCN) is liable to be appropriated against their duty liability.

{vi] Whether penalty under Section 114 and Section 114AA of the Customs Act, 1962

is required to be imposed on the said noticee; and

{vii) Whether for their acts and omissions in evasion of Customs duty
amounting to Rs. 5.46,71.263/- through their partnership firm, Shri Jayesh
Rathi, Partnier of M /s Manek Rathi Agri Products, Survey No 175, Sanand Bavla
Road, Fipan Gam, Tehsil-Sanand, Gujarat-382110, are liable for penalty under
the provisions of section 114 (ii] and Section 114AA of the Customs Act, 1962
total duty.

24. After framing the main issues for consideration, | now proceed to examine each
issue in detail. The foremost issue before me is whether the sbatement of expenses,
including export duty, on three different accounts claimed by the said noticee from the
FOB value of the goods for export, is admissible under the provisions of Section 14 of
the Customs Act, 1962 rcad with the relevant provisions of the Customs Valuation
{Determination of Price of Export Goods) Rules, 2007. The relevant provisions for the

valuation of the export goods are reproduced below for the ease of reference :-

*1| Seetion 14, Valuation of goods. -

1) For the purposes of the Cistoms Tariff Aci, 1975 (51 of 1975), or any other law for the time being in
Sorce, the valfwe of the tmportedd gomds and export poods shall be the transaction valve of such goeods, thar
i fea wotw, Hhe price actiedly poidd or pavable for ihe goods when sofd for expor to India for delivery at the
time amed ploce of mpotation, oF as the case may be, for expord from fndio for delivery of the fine and
place of exporiation, where the buer and seller of the goods ave niw velated amd price is the sofe
comsideration for the sale suhject fo such other conditions ax may be specified i the rales made in thi

hedall:
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Provided thet such transaction value in the case of imparted goods sliall include, in addition te the price
e eftereseiad, aey oot peatel ov ponvable for cosiy el seevices, including commissions and brokerage,
erEineering, desien work, roveliles amd Hodnoe fees, costs af franspnrteifon o dhe ploce of Bmpeeiafion,
inswremce, Jooding, wilogding and handiing charges to the extent and in the moanner specified in the rules
marde G Bl

Provided further theat the vules mode i ihis befalf may provide for, -
Fi) dhe clrcumsiances in which the buver and the seller shall be deemed jo be relmed;

FHé) the mcner of detersination of valve i respect of goods when there i no sale, or the buver wmd the

seffer are refated, or price & nod the sole consideration for the sale or in any other coye;

il el maneer of acceplance oF Fefection of valte declared by the Tmparier or exporier, a5 he caxe nay
be, whigre the proper offfeer fus recvon o donly phe rah or oceuraey of sich value, and determinaion of

vellue Jow Hlie piarproses of Hhis seclion:

fivd the ocdditional obligations of the importer in vespect af any class of imported goods and the checks 1o
be exercived, inclufing the circuntsiarces ard monner of exercizing thereof, ax the Board may specify,
where, the Board hay reavon 1o believe that the valwe of sech goods ey nod be declared reathfidly or
aceurarely, having regaed to the irend of decloared value of such goods or any other redevant criteriof

Prowided afen that suel prive shall be calenfated with reforence jo the rate of exelange as in force on the
alaate i vidich a bill o eitry is presented winder section 46, or a shipping bill of export, ax the cove may be,

b5 presened wder seciion 3

(2] Newtwithsicmdinmg wnwthing comtained in sph=vection (1), if the Board i sovixfed ohat it B5 mecessary or
expedien so fo do, i may, by nedificarion fe the Offlcial Gazesse, i foeiff vedues for amy class of imported
poodls or expor goods, faving regord 1o the trend of vadue of such or like goodys, ond where any such fariff
vealves are fivecd the duiy sholi be chorgechle with veference fo xech fariff vodue,

Explenetion . - For the purpases of thiv section -
fa) rate of exchange" means the rate of exchange -
(i determined by the Bogrd, or

(il esceriafmed in such marmer oy the Board may oivecs, five the conversion of fdicn currency inte foreign

chrrency or forelsn currency Dilo fdian carrency

i "fovelen currency” and "Tadlan corremcy™ lave the meanings respectively assigmed fo them in clause

fm) and elanse (g) of section 2 of the Forelgn Exchange Management Aci, 1999 (42 of 199917
Rule 3 of CVR, 2007
“Rude 3. Derermination of the method of valwation. -

1) Subject fo rude 8, the vadue of exporr goods shll be the fransaction vafue,

(20 The transactfon vidue shall be accepted even where the baver and seller are related, proviged o the

relativonship fos wed infTienced he prive. ™
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“CUS CIR NO. 182008 DATE 1071 12008

Computation of Yalue under Section 14 for Levy of Export Duty

I After the imposition of export dity on steed at ad valorem rates in May 2008, a doubt has been roised
rewarding the manner of colewlation of export duly, particalarly inoview af the inteodfuciion of
trotrsciction velue concept under Section [4 as part of the 2007 budgetary exercise. Specifically, the
doeihf @5 whether the export duty showld be charged simply as a percentage af FOB price or whether
the FOR price showld be taken ax the ‘cum-duty price” for defermination of assessable wolvie and dufy

eftne Hherean,

2. HMitherio, the export duty and cesses were calealated by taking the FOB price declared by the
pxperter ok the cim-galy peice and working haclkwards feom the FOR price. This methodology is haved
i instrnefions isuwed by the Board (eontained in Appraisimg Manwal) in 1966, This view was
reconfirmed by the Board i 2000 winle developing the software for fndian Customs EDI Sysiem
(ICES-Exparts) for the purpose of levy of cess wnder various encciments of different Ministries.
3 The muniter kay been examined in consulfation wih the Mindsiey of Liw wino Bave apined that Seciion
P4 of the Customs Act or the rales framed theveunder, do not specify any procedire for caleulation of
assessahle value for the purpose of charging export dity feoa sitwtion where the exporter o not
colfecied any amount in excess of what has beer declared in the shipping hilllimesice. As per praciice
im vagwe for the last more than four decodes, transaction value of expor poods hay invariably been
fakern s C‘cunr-duty price. This practice o nof v conflict with any of the statory provisiens.
Amendments made in Section 14 of the Customs Act by the Finance Aei, 2007 have alse not brought
any change n the procedure for calealation of assessable vafue for the purpose of chorging expor!
ettty Hwever, any decision on this see is essentially a matter of policy on which decision s to be

raker by the administrative department.

4, In view of the above, a policy decivion lav beer faken thai (i 31122008, the existing practice af
computation of export duty and cexves by taking the FOR price ay the me-:frr{r]wa'::t* ey he continiied.

Al pending cases may be finalized accordingly,

5 N has afso been decided that with effect from 15t Jonuery. 2009, the praciice of computation of
axport duty shall be changed I is proaposed that for the prrposes of coleulation of export duty, the
fremscction value, thai is io say the price actually patd or payable for the goods for delivery at the Hie
areel place of exporiation under section 14 of Customs Acr 1962, shall be the FOB price of such goody
at the iime and place of exporiation. For example if the tranvaction (s af Ry 100 FOB, and the duty i
15%, the export duty will be 153% of FOB price, that is Rs 13, In case the tranvaction is on CIF bases,

the FOB price may be dedisced from the CIF value, and then the export duty be calewlated as 13% of
wuch PO prive.

. Ay difficultics which are anticipated in the implementation of the charge in compatation af expor!
duiy from Ist Jengary, 2009 may be brought fo the notice of the Board by 2ikh Nevember, 2008
paosifively,

7. The comtenis of this Circular may be browght o the motice af the field formations and the Trade

witder voier jurisdiction.,

A Hemdi version fdlmes
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F.o N, $6TA52008-Cus ™

25. [ observe that as per the allegations made against the said noticee in the Show
Cause Notice, the said noticee failed to declare the actual transaction value (i.e, the
correct FOB value] in their export decuments. They have allegedly undervalued and mis-
declared the transaction value with the intent to evade the applicable Customs duty,
which is leviable at 20%: ad valorem on the actual transaction value of the export goods.

26. [ find it appropriate to mention here that Section 14 of the Customs Act, 1962,
read with the Customs Valuation [Determination of Value of Export Goods] Bules, 2007)
stipulates that the value of export goods shall be based on the transaction value that is,
the actual price paid or payable for the goods when sold for export from India at the
time and place of exportation, provided that the buyer and seller are not related and the
price is the sole consideration. 1 noticed that the Central Board of Exciae and Customs
{CBIC) wide Circular No. 18/2008-Cus., deted 10.11.2008 has clarfed that, for
assessment of export duty, the transaction value should be taken as the FOB value of
the export goods at the time and place of exportation and no abatement of export duty

iz permissible from this value.

27. 1find that export duty is a statutoery levy and therefore form part of transaction
value. In the present case the exporter has not borne the incidence of duty but the duty
amounts were recovered by the exporter from the buyers as part of sale consideration,
Hence, these recovered amounts must be inchuded in transaction value. | find that =l
taxes/expenscs before the point of loading of the export goods on board the vessel are
included in the definition of ‘FOB’. In the case of export of goods, loading of the export
goods starts after issuance of the 'Let Export Order (LEQ)' by the proper officer of the
Customs. LEOQ is issued after payment of the export duty. As the export duty is leviable
before the point of loading of the export goods on to the vessel, the same 18 includible in
the FOB Value of the export goods in the present case, | find that the provisions of the
Incoterm or International Commercial Terms, which are widely used in the
international transactions, published by the International Chamber of Commerce
clearly define the responsibility of the importars and exporters in the arrangement of
shipments and transfer of liability invelved at various stages of transaction. 1 noticed
that these incoterms rules are accepted by governments, legal authorities worldwide for
the interpretation of most commonly used tecms in the international trade. They are
intended to reduce or remove altogether uneertainties arnsing from the differing
interpretations of the rules in different countnies, As per Incoterms 2020 published by
[CC, the term 'FOB' has been defined as “Under FOB terms the seller bears all costs
and risks up to the point the goods are loaded on board the vessel The seller's
responsibility does not end af that point unless the goods are "gppropriated to the contract”
that is, they are "clearly set aside or otherunse identified as the contrael goods”. Therefore,
FOB contract requires a seller to deliver goods on board a vessel! that is to be designated
by the buyer in o manner customeary at the particular port. In this case, the seller must
also arrange for export clearance. Un the other hand, the buyer pays cost of marine
Sfreight transportation, bill of lading fees, insurance, unloading and transportalion cost

from the arrival port to destination.”
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From the above delinition, it is evident that definition of *FOB® includes all cost
until the loading of export goods on board the foreign going vessel including customs
clearance and related charges which are to be borne by the seller. Since export duty
discharged prior to issuance of the Let Export Order and before the goods are physically
loader on board, it is evident that duty portion is an integral part of the costs which is
to be borne by the sefler. Therefore, 1 find that where the seller has recovered the export
duty amount separately from the buyer, such recovered amount become a part of the
consideration for the sale of export goods. Thus, the said amount is liable to be included
in the FOB value for determining the correct assessable value. Accordingly, [ hold that
the export duty recovered from overseas buyers is includible in the FOB value of the

export goods,

28. | find that in respect of the 84 Shipping Bills as mentioned in Table-A 1, M/s
Manek Rathi Agri Products, had wrongly claimed deductions equal to the export duty
amounts payable at the time of export. [ noticed that the deduction amounts of USD
18,83.045 (equivalent to Rs.15.37.26,850/-) were claimed in the said Shipping Bills.
These deductions were [ound equal to the export duty amounts paid by the exporter.
For example, consider the Shipping Bill No 5136430 dated 31.10.2022 wherein the
deduction amount exactly matches the export duty amount. The Deduction of Hs.
25.30,116/ - was claimed in that shipping bill and that amount is equal to the export
duty leviable on the goods covered under the said shipping bill. The exporter deducted
this amount from the actual transaction value; however received the same from the
overseas buyer as part of the sale proceeds. By treating the actual FOB Value as a cum-
duty price and deducting the duty amount, the exporter attempted to take an abatement
of duty which is not permissible to them in the subject 84 shipping bills. CBIC Circular
No. 18/2008-Cus dated 10.11.2008 clarifies that export duty is chargeable on the
transaction value, i.e. the FOB price, and no abatement of duty is allowed. Excluding
such ameunts from the declared FOB Value is contrary to Section 14 of the Custom Act,
1962 read with Rule 3 of the Customs Valuation {Determination of Value of Export
Goods) Rules, 2007, This fact indicate clearly that the exporter deliberately reduced the
declared FOB Value from the duty component and therefore, mis-declared the

transaction value for the purpose of assessment.

29. | fnd that the exporter in 84 ghipping bills and the respective export invoices had
mentioned duty paid amounts separately in the invoices, they did not include these
amounts in the total inveice value or the FOB value declared before the Customs
Authority. On the contrary, they showed these as deductions under the head
“Deduct/Deduction” in the shipping bills. By doing these act, the exporter had
suppressed the actual consideration received from the overseas buyers and presented
an artificially reduced FOB Value to the Customs authorities at the time of export. | ind
that the exporter during the investigation period has also admitted in their statements
recorded under Section 108 of the Customs Act, 1962, that these deducted amounts
were in fact recovered from the overseas buvers. Such amounts were duly reahzed in
the bank accounts of the exporter, Thus, the fact were never discovered that the declared

mvorce value was not the sole amount received by the exporter from the foreign buyer,
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These acts show a deliberate attempt by the exporter to suppress facts and make false

statements.

30. In wview of the above, | hold that the declared FOB Value in respect of the 84
shipping bills covered under Table-Al 1= liable for rejection under Rule 8 of the CVRIE),
2007, The actual transaction value has to be re-determined by including the deduction
amounts wrongly excluded by the exporter. Accordingly, I hold the re-determined FOB
Value comes to Rs. 92,23 ,61,102/- (FOBE Value of Ks. 76,86,34,252 (- as declared in 84
shipping bills (+] Rs. 15,37,26,850/ - of Export Duty recovered from overseas buyer and
shown as deduct/deduction in shipping bills) against the declared Rs. 76 86,34,252/-
in respect of said 84 shipping Bills.

31.
of shipping hills claimed the deduction amount of USD 9045 in rfo Shipping Bill No.
25321076 dated 17.07.2023. The export duty paid by them in respect the sand Shipping
Bill was USD 9045 (equivalent to Hs. 7,37,620/-). Thus, they have claamed a deduction
equal to the export duty amount. The exporter had stated that the entire deduction

In respect of the Shipping Bills listed in Table A2, the exporter at the time of filing

amount of USD 9045 has not been received by them from the overseas buyer. However,
as per the invoice raised by the exporter to the overseas buyer, the aforesaid deduction
amount of USD 9045 has also been included in the Total Invoice Value. The exporter
has also raised debil note for recovery of the said amount from the overseas buver. Thus,
the deduction amount, which is equal to the export duty amount, being the amouant
payable by the overseas buyer to the exporter, are liable to be included in the FORB Value
of the said shipment and the exporter is hable to pay the export duty on the aforesaid
deduction amount of USD 9045 (equivalent to Rs. 7,37,620). Thus, for Shipping Bill No
2521076 dated 17.07.2023, FOB wvalue is required to be re-determined o Rs
44,25,719/- [FOB of Rs. 36,88,099/- as declared in Shipping Bill (+) Rs. 7,37,620/-
ineligible deduction amount claimed and recovered/recoverable from the overseas

buver).

32. In view of the above, the FOB Values declared in respect of the 85 shipping bills
under Table-Al & Table- A2 (84 Shipping Bills under Table A-1 & 1 Shipping Bill under
Table A2) are liable to rejection under Rule 8 of the CVR(E), 2007 and the re-determined
FOB Value comes to R, 92,67 86,821 /- in Table-I [re-produced hereunder):

Table-D
Cusiom Nooof | pslured FOB | Euxport duty | Coawetion | Redetermindd | gy ontial
House Bhipping | o0 [TNER) Pald (INR] Amounts FOB Value duty {INR)
Code/ Rame Eils i Cluimed [INR) (INR]
INMUNL | 62 | 554137745 | 110837550 | 11.0827.549 | 664965294 2,21,65.510
INIEEAL 13 10,73.70,456 | 2,14,74,054 2,14,74,091 12,68,44,547 £2,94.818
[NTXY 1 | 7 10,36,44,975 | 2,07 28,005 20728008 | 124373970 | 4145799
INMAAT [ 160,175 EEENER 14,33 835 | BA,03,010 1,86, 76T
Grand Total | B8 77,23,33,351 | 15,449,64,474 | 15,44,64,470 | 92,67,86,621 | 3,08,92,894
33. In respect of 26 Shipping Bills mentioned under Table-B1, the exporter had not

claimed any deduction of export duty. However, they had adopted another type of modus
operandi of undervaluation wherein they recovered the amounts equal to the export
duty separately from overseas buyers. In respect of these shipments, the exporter never

declared before the customs at the port of export, that they would recover or have
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recovered the hipher amounts from the overseas buyers which are over and above the
declared invoice value of these export shipments. For instance, consider Shipping Bill
No. 4628819 dated 04.10.2022, Commercial Invoice No. MRE/0752/22-23 dated
04.10.2022 & Debit Note No. 36/22-23 dated 29.12.2022. 1 find that as per the details
submitted by the exporter during investigation, an ameunt of USD 30,000 |[Equivalent
to Rs. 23,61,000/-] was separately recovered from other overseas buyer vide Debit Note
No. 36/22-23 dated 29.12.2022 issued in r/o Commercial Invoice No, ME/0752/22-23
dated 04.10.2022. This recovery amount equalled export duty amount in the subject
shipping bill. The said amount was never disclosed either in the shipping bill or in the
invoice and directly realized in the exporter's bank account. I find that the amounts
received by the exporter as reimbursement of taxes, by raising a separate debit note to
the overseas buver, in respect of these 26 Shipping Bills amounted to USD 7,60 9638
[equivalent to Rs. 6,15,23,857]. The exporter also admitted in their submissions that
these recoveries were made from the foreign buyvers and duly credited in the bank
accounts of the exporter. Hence, these recovenies are part of the “price actually paid or
payable” for the export goods within the meaning of Section 14 of the Customs Act,
1962,

34. Further, [ notice that these receipts were not declared in the export invoices
submitted to Customs. The invoices show only the reduced price of goods wherein export
duty component was excluded, The fact regrinding collection of that additional amounts
equal to export duty from the buyers was not disclosed before the customs authority at
the time of export. This omission indicates suppression of critical information regarding

the value of the export goods.

38. Further, in respect 1o 4 shipments (as mentioned at Table B2) of rice exported by
the said exporter, the exporter had raised separate debit notes for recovery of export
duty pard amounts of USD 67700 from the Overseas buyer. The exporter, has submitted
that against the aforesaid amount of USD 67700, overseas buyer has paid only an
amount of USD 63030 which is 2630 lesser than the export duty paid amounts. T find
that, even though the aforesaid amount of USD 2650 has not been paid by the overseas
buyer to the said exporter, the said amount is still payable in respect of the aforesaid
consignments as the said amount is also covered in the debit notes worth USD 67770
raised by the said exporter. From the aforementioned discussion, | find that, these
recoveries of USD 67770 [equivalent to Rs. 54,87,640/ -] are part of the “price actually
paid or pagable” for the export goods within the meaning of Section 14 of the Customs
Act, 1962.

36. | also observe that the method of routing these receipts i.e. under Table-E1 and
B-2 also reveals deliberate suppression. The exporter received these amounts through
banking channels under RBI Purpose Code P1306. It is evident from RBl's notificd
categorization that this purpose code pertains to transactions of a personal nature such
as personal gilts, donations, or family maintenance and the said code is not meant for
payment related to export of goods. By misusing this purpose code, the exporter
misrepresented the nature of receipts to the banking authorities. The Customs also at
the port of export remained unaware of the full consideration agreed between the

exporter and overseas buyers. Thas practice of declaring nil’ deduction in the shipping
Page 48 of 54



hills, recovering duty amounts through debit notes, routing them under an incorrect
REI purpose code, and keeping them out of the BRCs, clearly shows a deliberate attempt
by the exporter to undervalue the goods for evasion of legitimate Customs duty

37. In wview of the above, the FOB Values declared in respect of the 30 shipping bills
under Table-B1 & Table- B2 {26 Shipping Bills under Table B-1 & 4 Shipping Bills under
Table B2) are liable to rejection under Rule 8 of the CVR(E), 2007 and the re-determined
FOE Value comes to Rs. 40,18.357,151/-, as calculated in Table-E (re-produced

hereunder):
Tahble E
Export Duty
Custom No. of De FOB Amount Re-determined | .. o0
House Code/ | Shipping Wm‘m m"’ ,,.._ﬂ” {INR) ¥ | scparately FOB Valus duty (TN}
Hame Bills I'ﬂ'lll.ﬁlﬂllh? [INER}
| the buyer [TNR|
IMMUNL 1h 18,73,20,902 2,74,64,179 3,72,52,449 | 324573351 74,500,440
IMIXY'1 g 10,50 9%, 4566 | 2,11,99.891 2,11,99891 | 127199347 42,340,974
INHEA ] 4 1,87.73,740 T7.54.748 TT.54.744 40528480 | 15.50,950
INHSAL 1 29,63.304 sg2e01 | ssencl | 3555965 118,532
Grand Total 30 33,50,57,402 | 6,70,11,479 | 667,60,740 | 40,18,87,181 | 1,33,50,050
38. | find that in respect of the T9 shipping bills covered under Table-C, the

exporter declared inflated amounts of ocean freight in their shipping bills as compared
to the actual freight paid to the freight forwarders/shipping lines. The total cxcess
freight declared across these shipments has been calculated at Rs. 5,20,92,112/-. By
adopting this method, the exporter artificially reduced the assessable FOB value
declared before Customs and thereby resulting in short-payment of export duty. These
excess freight amounts were not borne by the exporter and the same were actually
recovered from their overseas buyers as part of the total consideration for the
consignments. The discrepancy between declared freight and actual freight paid was
also accepted by the exporter during the investigation penod by submitting the details
of shipments. For example, in Shipping Bill Number 7906494 dated 20-02-2023 the
ocean freight amount declared in respect of the said shipment is USD 58752, which is
equivalent to Rs. 48,11.789/- (taking exchange rate at Rs. 81.9 per USD as per shipping
hill) whereas during investigation, the exporter had submitted the actual freight amount
paid by them in respect of the aforesaid shipping bill which stood at Rs. 22,17 200/ -
(Rs, 48,11,789 (-] Rs, 22,17,200/-). Thus excess freight amount declared in respect of
the aforesaid shipment works out to be at Rs. 25,94,589. The said excess freight amount
has also been recovered by the exporter from the overseas buyer of the export goods bt
the exporter had not paid duty on the said excess freight amount which is part and
parcel of the actual assessable value of the export goods. This instance demonstrates
the method adopied by the exporter for all shipments covered under Table-C.

39,

actual price paid in respect of the subject goods is clearly ascertainable [rom the invoices

The exporter in their submission dated 16.09.2025, has submitted that the

raised by the Notices. The freight amount varies at the time of booking of cargo and
actual exports. Further, they have also incurred the cost of local transportation [rom
factory till port, charges paid to the CHA, handling charges incurred by the CHA and
loading and unloading charges. They have further submitted that the aforesaid costs

incurred by them are not includible in the FOB Value. They have further submitted that
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the Customs Valuation (Determination of Value of Imported Goods), Rules, 2007 in
respect of imported goods provides for 20% of FOB Value as permissible quantum of
freight. Thus, the freight declared by the noticee in the invoice and the amount recovered
towards the freight from the foreign purchaser is within the limit of 20%, which is

acceptable as actual freight amount 15 not known to them.

40.
paid is untenable. The investigation clearly establishes that the invoices and shipping

I find that the contention of the exporter that the invoices reflect the actual price

hills declared inflated freight figures which did not correspond to the actual amounts
paid, Section 14 of the Customs Act, 1962 mandates that the “transaction value” must
represent the price actually paid or payable. The investigation proved beyond doubt that
the freight declared was substantially in excess of the freight actually paid, thereby
artificially reducing the FOB value. Consequently, the invoices cannot be accepted as
conclusive cvidence when they do not reflect the true consideration. With regard to the
submission that freight varies between the date of booking and the date of actual export,
| ohserve that while fluctuations in freight rates are possible in the shipping industry,
the present case demonstrated a consistent and systematic pattern of inflated freight
declarations. These inflated figures correspond precisely to the amounts recovered by
the exporter from the overseas buyer through debit notes, thereby evidencing a
deliberate practice of inflating freight charges in the shipping bills to the extent of the
expart duty paid, solely to reduce the FOB value and evacde customs duty. The plea
regarding local transportation, CHA and handling charpges ig irrelevant as these are
internal costs of the exporter and have no bearing on the determination of ocean freight
for customs valuation. Furthermore, the reliance placed by the exporter on Rule 10(2)
of the Customs Valuation (Determination of Value of Imported Goods] Rules, 2007 is
wholly misplaced. These rules pertain exclusively to import valuation of goods into India.
The present proceedings concern export valuation, which is governed by the Customs
Valuation (Determination of Value of Export Goods) Rules, 2007, The export valuation
rules do not permit any deemed allowance for freight; instead, they mandate adoption

of the actual transaction value.

41. Inview of the above, the FOB values declared in respect of the 79 shipping bills
covered under Table-C are liable to rejection under Rule 8 of the Customs Valuation
(Determination of Value of Export Goods) Rules, 2007 and the re-determined FOB Value
comes to Rs. 80.04,19,582 /- as calculated in Table-F (re-produced hereunder):

Table-F
| Excess
Custom' | o of | e Lot
House Shippin Declared FOB | Export duty i determ Differential
Code/ Value (INR) Paid [INR) Ml FOB Value | duty (INR]
Mitan g Bills the export (TRR)
documents
A— __|INR)
INMUNI 54 48,39.61.410 | 967,923,282 | 40433842 | 5243,95.252 | BO,B6,TOE
INHZA 15 10,73, 70,456 | Z,04,74,0%4 &7 .50,552 11.61,21,008 | 17,250,110
| INIXY] A 14,68.63,125 | 2,93,72,625 | 18,11,762 | 14.86,74,887 | 3,62,352
| INMAAI ] 71.69,175 | 14,533,835 712,469 TH,&1,644 142,494
| INNSAL ] 29.65,304 | 592661 3,63,386 33,46,7H 76,607
| Grand | 14,96,65,49 BE0,04,19.58 | 1,04,18,42
 Total 79 74,83,27,470 ; 5,20,92,112 = %
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DEMAND OF DUTY UNDER EXTENDED PERIOD OF TIME UNDER SECTION 28|4)
OF THE CUSTOMS ACT, 1962:

42. It is obligatory for the exporter to subscrbe a declaration as to the truthfulness of
the contents of the Shipping Bill in terms of S2ction 50(2) of the Customs Act, 1962, in
all their export declarations. Section 17 of the Customs Act, 1962, effective from
(08.04.2011, provides for self-assessment of duty on export goods by the exporter himself
by filing a Shipping Bill, in electronic form. Secton 50 of the Customs Act, 1962 makes
it mandatory for the exporter to make an eniry for the export goods by presenting &
Shipping Bill electronically to the proper officer. Thus, under the scheme of self-
assessment, it was the exporter who must doubly ensure that he declared the correct
classification / CTH of the export goods, the applicable rate of duty, value, the benefit
of exemption notification claimed, if any, in respect of the export goods while presenting
the Shipping Bill. It is however evident from the investigation that there were deliberate
rmis-statement and suppression of facts on thewr part, The exporter was actively involved
in mis-declaration of the FOB value of export goods, with an intention to evade
appropriate export duty leviable on ad valorem basis on such goods. They adopted three
different modus operandi (i) by claiming wroagiul deduction of export duty from the
transaction value; (i) by covertly taking reimbursement of export duty from the overseas
buyer {(agrinst Debit Notes| without even claiming the same as deduction; [in) by
declaring excess freight amounts. All the three modus-operandi have already been
discussed m detail in the foregoing paragraphs, Further, the responsibility lies on the
exporter to ensure that all details related to the shipments are correctly declared at
the time of fiing shipping bills, Therefore, the extended peried of hive years under

Section 28(4) of the Customs Act, 1962 has been correctly invoked in the present case.

43. For 125 Shipping Bills as listed in Tables Al, A2, B1, B2 and C in para 11.2 to
11.9 above, the differential duty demand, as detailed in corresponding Annexure -1,
Annexure =II, and Annexure =III, of the SHOW CAUSE NOTICE, of E=, 546,771,263 /-
as confirmed in Table-D, Table E and Table-F above, is required to be upheld against
the said noticee under Section 28(8| of the Customs Act, 1962 and the interest at the
applicable rate in terms of notification issued under Section 28AA of the said Act is
required to be recovered from the said noticez on the differential amount of Customs

duty.

Confiscation of the goods under Section L13(i) of the Customs Act, 1962 and
imposition of redemption fine:

44. SCN has alleged that the goods are liable for confiscation under Section 113(i} of
the Customs Act, 1962, The relevant legal provisions of Section 113[1) of the Customs
Act, 1962 are reproduced below; -

(i) ary goods entered for exportation which do not correspond in respect of value or
in any material particular with the entry made under this Act or in the case of
baggage with the declaration made under section 77;"

On plain reading of the above provisions of the Section 113{i) of the Customs Act, 1962,
it is clear that any goods, which are entered for exportation which do not correspond in

respect of value or in any material particular with the entty made under this Act, will
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be liable to confiscation. All the deduction claimed by the said noticee including the
reimbursement of export duty was not deductible from the CIF value to arrive at the
FOB value. Hence, the impugned exported goods as exported vide 125 shipping bills
listed above arc liable for confiscation under the provisions of Section 113f1) of the
Customs Act, 1962, However, since the goods in question which are proposed to be
confiscated are not available physically and have already been cleared from Customs by
the said natiEee. I refrain from imposing any redemption fine under Section 125 of the
Customs Act, 1962,

Imposition of Penalties on main noticee and Co-Noticees

45. As regards imposition of penalty on the said noticee, | find that by their acts of
omission and commission; by fraudulently producing forged documents and claiming
abatement from the CIF value of the deductions which were not permissible as
discussed in details in the foregoing paragraphs of this Order, which has resulted into
evasion of Customs duty to the tune of Bs. 5.46,71.263/-, they have rendered the goods
liable to confiscation under Section 113(1) of the Customs Act, 1962, By their above acts,
they have alse rendered themselves liable to penalty under Section 114A and Section

114AA of the Act, ibid.

46. [ also find that Sh. Jayesh Rathi, Partner of M/s Manek Rathi Agri Products,
has knowingly or intentionally either made, signed and used or caused to be made,
signed and used, the contracts, invoices and Shipping Bills for export of rice by M/s
Manek Rathi Agri Products, which were incorrect as regards to the value of export goods
for payment of export duty. The geods covered under Shipping Bills listed in Tables Al,
A2 HB1, B2 & C above, contained the declarations made by M/s Manek Rathi Agn
Products which were false and incorrect in material particulars relating to the value of
the impugned goods. The contracts with the buyer for sale and export of rice as well as
the export documents submitted to Customs were sighed in the overall supervision of
Sh. Jayesh Rathi who was handling the day to day business of the export firm. This fact
has been admitted by Sh. Jayesh Rathi in his statements recorded u/s 108 of the
Customs Act, 1962, These facts have also been admitted by Sh, Ashok Rathi, another
partner of M/s Manck Rathi Agri Produets. In view of this, it appears that Sh. Jayesh
Rathi is the key person who has orchestrated the entire scheme of mis-declaration of
value of the export goods, with an intention to evade customs [export) duty. Sh. Jayesh
Rathi is, therefore, responsible for wilful acts of mis-statement and suppression of facts
in respect of export of ree by M/s Manek Rathi Agrn Products. The act of Sh. Jayesh
Rathi regarding under valuation and mis-declaration of actual transaction value in
respect of Shipping Bills filed by M /s Manck Rathi Agri Products has rendered the export
goods liable to confiscation under the provisions of Section 113 {i} of the Customs Act,
1962. As such, Bh. Jayesh Rathi has rendered himself liable to penal action under the
provisions of Section 114 (i) and 114AA of the Customs Act, 1962
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47.

i.

ii.

iii.

iv.

vi.

vii.

viii.,

In view of the discussion and findings supra, I hereby pass the following order:
ORDER

I order to reject the declared assessab_e value of Rs. 125,39,27,521/- in respect
of 125 shipments of rice exported vide Shipping Bills detailed in ‘Annexure-I, II,
& III, in terms of Rule 8 of the Custams Valuation (Determination of Value of
Export Goods) Rules, 2007, read with Rule 3(1) ibid and Section 14(1) of the
Customs Act, 1962.

I order to re-determine the assessable value of Shipping Bills detailed in
Annexure-I, II & III to the noticee as Rs. 152,72,83,852/- under Section 14 (1)
of the Customs Act, 1962 read w:th Rule 3 (1) of Customs Valuation
(Determination of Value of Export Goods) Rules, 2007.

I determine and confirm the demand of the differential (export) duty amounting
to Rs.5,46,71,263/- (Rupees Five Cro-e Forty Six Lakh Seventy One Thousand
Two Hundred and Sixty Three only), as calculated and shown in ‘Annexure-I, II,
& III to the notice, in respect of these 125 Shipping Bills filed by them at 5
different ports, under the provisions cf Section 28(8) of the Customs Act, 1962
and order to recover the same from M/s. Manek Rathi Agri Products, Survey No.

175, Sanand Bavla Road, Pipan Gam, Tehsil-Sanand, Gujarat-382110.

I order to recover the interest from M /3. Manek Rathi Agri Products, Survey No.
175, Sanand Bavla Road, Pipan Gam, Tehsil-Sanand, Gujarat-382110, at
appropriate rate under Section 28AA of the Customs Act, 1962 on the above
confirmed demand of duty amounting to Rs. 5,46,71,263/-.

I order to appropriate voluntarily paid duty amounting to Rs. 1,04,18,415/- (Rs.
93,95,902/- during the course of investigation and Rs. 10,22,513/- after
issuance of impugned Show Cause Notice) against differential (export) duty
amounting to Rs.5,46,71,263/- (Rupees Five Crore Forty Six Lakh Seventy One
Thousand Two Hundred and Sixty Three only)

I hold that the goods as detailed in Annexure-I, II, & III having re-determined
assessable value of Rs. 152,72,83,852 /-are liable to confiscation under the
provisions of Section 113(i) of the Customs Act, 1962. Since the goods are not
available for confiscation, I don’t impcse redemption fine under Section 125 of

the Customs Act, 1962.

I impose a penalty of Rs.5,46,71,263/- (Rupees Five Crore Forty Six Lakh
Seventy One Thousand Two Hundred and Sixty Three only) upon M/s. Manek
Rathi Agri Products, Survey No. 175, Sanand Bavla Road, Pipan Gam, Tehsil-
Sanand, Gujarat-382110, under Section 114A of the Customs Act, 1962.

I impose a penalty of Rs.1,00,00,000/- (Rupees One Crore Only) upon M/s.
Manek Rathi Agri Products, Survey Nc. 175, Sanand Bavla Road, Pipan Gam,
Tehsil-Sanand, Gujarat-382110, under Section 114AA of the Customs Act, 1962.

ix. I impose penalty of Rs. 50,00,000/- (Fifty Lakh Only) upon Shri Jayesh Rathi,

Partner of M /s Manek Rathi Agri Produ.cts, Survey No. 175, Sanand Bavla Road,
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48,

Pipan Gam, Tehsil-Sanand, Gujarat-382110 under Section 114(ii) of the
Customs Act, 1962.

I impose penalty of Rs. 50,00,000/- (Fifty Lakh Only) upon Shri Jayesh Rathi,
Partner of M/s Manek Rathi Agri Products, Survey No. 175, Sanand Bavla Road,
Pipan Gam, Tehsil-Sanand, Gujarat-382110 under Section 114AA of the

Customs Act, 1962.

This OIO is issued without prejudice to any other action that may be taken

against the claimant under the provisions of the Customs Act, 1962 or rules made

there under or under any other law for the time being in force.

(Nitin Saini)

Commissioner of Customs
Custom House, Mundra.

F. No- GEN/ADJ/COMM/455/2024-Adjn
DIN-20251071MO000000C683

To:-

1) M/s Manek Rathi Agri Products, Survey No. 175, Sanand Bavla Road, Pipan

2)

Gam, Tehsil-Sanand, Gujarat-382110
Shri Jayesh Rathi, Partner of M/s Manek Rathi Agri Products, Survey No. 175,
Sanand Bavla Road, Pipan Gam, Tehsil-Sanand, Gujarat-382110

?

Copy for necessary action to: -

1)
2)

3)

4)

S)

6)

7)

The Chief Commissioner of Customs Gujarat Customs Zone, Ahmedabad.

The Commissioner of Customs Kandla, Kandla Custom House, Near Balaji
Temple, Kandla-370210

The Commissioner of Customs, Chennai (Export), Custom House, 60, Rajaji
Salai, Chennai-600001

The Pr. Commissioner of Customs, Nhava Sheva-I Jawaharlal Nehru Customs
House, Nhava Sheva, Tal: Uran, Dist.-Raigad, Maharashtra-400707

The Pr. Commissioner of Customs, Ahmedabad Customs Commissionerate,
Ahmedabad Zone, Ahmedabad

The Director General, Central Economic Intelligence Bureau, 6th Floor, B-Wing,
Janpath Bhawan, Janpath, New Delhi-110001

The Superintendent(EDI/Disposal/Recovery/Legal),Customs House, Mundra.
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