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Under Section 129 DD(1) of the Customs Acl, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision AF plication), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

/Order relating to

(6)

(q)

{c)

(s)

(d)

4

(a) any goods imported on baggage

nr+fqarioditmmo-RPflrqTg"n|qrA+ftq
sfi-d

(b)

any goods loaded in a conveyance for importation into lndia, but whi(]h are not unbaded
at their place of destination in India or so much of the quantity of such goods as has not

becn unloaded at any such destination if goods unloadcd at such de;tination are short of

the quantity required to be unloaded at that destination.

(T) , 1962 ulrTx

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

The revision application should be in such form and shall be verified jn such manner as

may be specihed in the relevant rules and should be accompanied by :

f+1-(iF

(a)

4

cfu.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in ,)ne copy as

prescribed under Schedule I item 6 of the Court Fee Act, 1870.

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

l

(EI

)

4

4

4 copies of the Application for Revision.

q-4-{*{,ats,ao-s,sffigtrrfrEurAatqff{b3{ rftr.rnorftto. zoor-

he duplicate copy of the T.R.6 challan evidencing payment of Rs.20(t/ - (Rupees two

(1. qqAdcrilqr€. I 00 0 i -( SsgqQ-Cwr{rfl 7

;,i€itnrrqqrd @.3rr*'6 qftAqfrqt'

qtrqro,. qirnrrqrqrq, ernqrrrqrffi{rFd@}M{&Fq+o' 2 00/-

oilTfffiffit.rooor-
T
Hundred only) or Rs. I,O0O/ (llupees one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellaneous ltemr being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision APplication. If the

amount of duty and interest demanded, fine or penalty levied is one l.:.kh ruPees or less'

fees as Rs.200/ - and if it is more than one lakh rupees, the fee is Rs. I00O/ -

In respec t of.r"." other than these mentioned under item 2 above, any Person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A. 3 before the Customs, Excise and Service Tax Appe llate Tribuna at the following

Customs, Excise & SerYice

Tribunal, [/egt Zonal Berrch
Tax Appellate

aror,qfMe-ffid

'i'l \
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Under Section 129 A (6) of the Customs Acl, 1962 an appeal under Section 129 A ll) of
the Customs Act, 7962 shall be accompanied by a fee of -

An appeal against this order shall lie before the Tribunal on payment of 1O%o of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

3tkI 12 e (g) - (tr)
+oenffi ft qqrrr6Pdffi{$F++fdqqrfu 'mo{-ircdqrtft 

Sfu SrrSqfl -d 3{qdI

1e1 vfterworffi;r}'ftq{r{{
Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.

it at

r))

L:?

5

(iF

)

(a) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh nrpees or less, one thousand
nrpees;

(tI
) oqqftqdr€Fq\t$ffi; cr{o-qRTqg

(b)

( TI)

where the amount of duty and interest demanded and penalty levied by any oflicer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

ir-crsrsElqFqq$3lllrs-m 
; <T6qTrT qq 

.

(c)

(g) {s' .i{fffi, 10?

l o ? 3rff6{tq{,q6irt-q-f,(sh-qr(ie, qff,{€lqTqn 
I

(d)

()
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where the amount ofduty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty takh rupees, ten
thousand rupees
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OI{DER-IN-APPEAI-

Shri Jagpal Singh Jhala, Resi: VPO Gopinath ka (iarwa, Banswada,

Rajasthan - 327034 (hereinafter referred to as "the appe)lant") has filed the

present appeal in terms of Section 128 of the Customs Act, 1962 against

Order in Original No. 16lADC/VM/O&A/24-25, rlated 29.04.2024

(hereinafter referred to as "the impugned order") passed by Additional

Commissioner, Customs, Ahmedabad (hereinafter re{erred to as ,,the

adjudicating authority'').

2. Briefly stated, facts of the case are that on the basis of profiling the

Officers of Air Intelligence Unit (AIU), SVPIA, Ahmedabad intercepted the

appellant having Indian Passport No. R3886293 who arrived by Indigo

Flight No. 6E 1667 from Kuwait to Ahmedabad, on 23.12.2023. The

appellant was trying to exit green channel without declaring any

contraband goods. The appellant as directed placed his nrobile, wallet, and

one transparent pouch in the plastic tray and passed ttrrough the DFMD

machine. On passing through the DFMD the Panchas antl officers noticed/

heard a beep sound from the machine. The AIU officers then asked

appellant about any concealment of the objectional gocds, in reply the

appellant handed over 03 yellow coloured metal objects/ goods which were

hidden/ concealed in his innerwear. On being asked, he admitted that the

said 03 yellow coloured metal objects/ goods are Bars/ Cut Bars made up

of gold.

2.7 The Govt approved valuer, Shri Soni Kartikey Vasantrai, after

detailed examination and testing submitted a valuatirtn Report dated

23.12.2023 and certified that 01 gold bar and 02 cut gold bars totally

weighing 241.730 Grams having purity 999.0124 kt is valued at Rs.

13,31,621 /- (Tariff Value) and Rs 15,64,934l- (Market Value). The value of

the gold bar has been calculated as per the Notificatic'n No. 9l/2O23-

Customs (N.T.) dated 15.12.2023 (gold) and Notification No. 93/2023-

Customs (N.T.) dated 21.12.2023 (exchange rate).

2.2 In view of the above, the said gold weighing 241.130 grams seized

under Panchnama dated 23.12.2023 is attempted to be smuggled into

India with an intent to evade payment of Customs duty which is a clear

violation of the provisions of the Customs Act, 7962. Thus, the AIU officers

have a reasonable belief that the above said Gold is being attempted to be

smuggled by the appellant and is liable for confiscat ion as per the

provisions of the Customs Act, 1962. Hence, the said gold, i.e. one gold bar

and two cut gold bars were placed under seiz:ciqe. .'..:'

(
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2.4 By not declaring the value, quantity and description of the goods

imported by him, the appellant has violated the provisions of Baggage

Rules, 20 16, read with the Section 77 of fh.e Customs Act, 1 962 and

Regulation 3 of the Customs Baggage Declaration Regulations, 2013. The

improperly imported gold by the appellant, found concealed without

declaring it to the Customs is thus liable for confiscation under Section

111(d), 111(f), 111(i), 111(i), 111(1) & 111(m) read with Section 2 (221, (331,

(39) of the Customs Act, 1962 and further read in conjunction with Section

11(3) of Customs Act, 1962. The appellant, by his above-described acts of

omission/commission and/or abetment on his part has rendered himself

liable to penalty under Section I 1 2 of the Customs Act, I 962. As per

Section 123 of the Customs Act, 1962, the burden of proving that the said

improperly imported gold, totally weighing 241.130 grams having tariff

value of Rs.13,31,621/- and market value of Rs.15,64,934/- by way of

concealment in the form of gold bar and gold cut bars, concealed in the

innerwear, without declaring it to the Customs, are not smuggled goods, is

pon the appellant.

3
.5 The appellant vide his letter dated 2O.O1.2024, forwarded through

s Advocate Shri Rishikesh J Mehra, submitted that he is cooperating in

investigation and claiming the ownership of the gold recovered from him.

He understood the charges levelled against him. He requested to adjudicate

the case without issuance of S

, tira.

s/49-6 I /Ct.lS/AHD /2024-25

ow Cause Notice

PaBe 5 of 19

2.3 The appellant had actively involved himself in the instant case of

smuggling of gold into India. The appellant had improperly imported the

sald gold, i.e. one gold bar and two cut gold !ars, totally weighing 241.130

grams made of 24kt1999.00 purity gold, having tariff value of Rs.

13,3L,621/- and market value of Rs.15,64,934/- by concealing in the form

of gold bar and gold cut bars, concealed/ hidden in the innerwear, without

declaring it to the Customs. He opted for Green Channel to exit the Airport

with a deliberate intention to evade the pa5rment of Customs duty and

fraudulently circumventing the restrictions and prohibitions imposed

under the Customs Act, 1962 and other allied Acts, Rules, and

Regulations. Therefore, the improperly imported gold cut bars, by the

appellant, by way of concealment without declaring it to the Customs on

arrival in India cannot be treated as bonafide household goods or personal

effects. The appellant has thus contravened the Foreign Trade Policy 2O15-

20 and Section 11(1) of the Foreign Trade (Development and Regulation)

Act, 1992 read with Section 3(2) and 3(3) of the Foreign Trade

(Development and Regulation) Act, 1992.

!,0



2.6 The Adjudicating authority, vide the impugned crder, has ordered

for absolute confiscation of gold bar and gold cut bars having purity 999.0

124 Kll totally weighing24l.l30 grams, valued at Rs 13,31,62t/- ganfl

value) and Rs. 15,64,934/- (Market value) under the prc,visions of Section

111(d), 111(0, 111(i), i11(J), 111(l) and 1tl(m) of the Cr.rstoms Act, 1962.

The adjudicating authority has also imposed penalty of lls. 5,00,000/- on

the appellant under Section I 12 (a)(i) of the Customs Act, 1962.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authoritrr, while admitting

that there is no option to the Adjudicating Authori ry if the goods are

not prohibited, but to release the goods on payment of redemption

fine, and if the goods are prohibited he has a discretion to either

release the goods on payment of redemption fine or confiscate the

goods absolutely. The case laws relied upon by the adjudicating

authority are not applicable in the facts and circ cmstances of the

CASC

l
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A reading of Paras of the findings of the adjudicating authority

clearly shows that the adjudicating Authority wets pre-decided to

absolutely confiscate the gold in question, without applylng himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely confiscato them only when

the goods were "prohibited". Though not admitting, even if for a

moment it is presumed that the goods in question were prohibited,

the Ld. Adjudicating Authority is required to exercise his discretion

and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs P. Sinnasamy in CMA No. 1638

of 2O08, before the Hon High Court of Madrasr decided on 23

August,2O16.

In the instant case it is very clear that the Ld. Adjudicating

Authority started on a wrong premise of the fact that the Appellant

in this case is a smuggler, and that he has concr:aled the gold in

this case, all of which are erroneous findings as ,liscussed above.

Taking into consideration these erroneous Iirdings, the Ld

Adjudicating Authority has got biased and decided that the gold in

question should be absolutely confiscated and pen€dty imposed.

There are plethora of Judgements both for and against the release

of gold seized in Customs Cases. A combined rr:ading of all the

cases with specific reference to the policlRl4les in vogue at the



,i,r i,

relevant times, will show that depending on circumstances of each

case in hand and the profile of the person involved, the goods in

question may become "Prohibited" which are otherwise not listed in

the prohibited categories. However, despite the goods being

prohibited the same can be released or re-exported in the discretion

of the Adjudicating Authority, which discretion has to be exercised

as per the canons laid down by the Hon. Apex Court as discussed

above. In this connection, following case laws are submitted relied

upon by the appellant: -

(i) Yakub Ibrahim Yousuf 2Ol1 1263) ELT-685 (Tri. Mum) and

subsequently 20 1 4-TIOL-27 7-CESTST-MUM.

(ii) Shaik Jameel Pasha Vs Govt of India 1997 (9 1) ELT 277 (API;

(iii) V.P. Hamid vs Commissioner of Customs, 1994(73) EUT 425

(Tri);

(iv) T. Elavarasan vs Commissioner of Customs(Airport) Chennai

2orr (2661 ELT 167 (Mad);

(") Union of India Vs Dhanak M. Ramji 2OO9 (2481 EW t27

(Bom); upheld by Hon. Supreme Court vide its judgement dated 08-

03-20 10, reported in 20 I 0 (252l. DLT A 1 02 (SC)

(vi) A.Rajkumari vs CC (Chennai) 2015 (321) ELT 540 (Tri-

Chennai); This case was also alfirmed by the Hon. Apex Court vide

2015 (321) ELT A207 (sC).

o It is also submitted that impugned goods are not prohibited for use

by the society at large and release of the same will not cause to the

society and its import and / or redemption would not be dangerous

or detrimental to health, welfare or morals of the people, in any

circumstances.

o There is a catena of cases where the orders of absolute confiscation

were successfully challenged and gold released either for re-export

or on redemption fine u/s 125 of Customs Act 1962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (2L91 ELT 435

2. P.Sinnaswamyvs CC Chennai 2OOT (22O) ELT 308

3. M.Arumugam vs CC Thiruchirapally 2OO7 (220) ELT 311

4. Krishna Kumari vs CC Chennai 2008 (2291 EW 222.

Following are the list of latest revision authority's orders relied upon by

the appellant:

d-

r',Iri-d
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1. Order No: 58/202O-CUS(WZ)/ASRA/MUMBAI,

21.O5.2O2O IN C/A/ Commissioner, Customs. Ahmedabad

Shabbir Taherally Udaipurwala

3. Order No: 61 /2O2O-CUS(WZ)/ASRA,i MUMBAI,

21.O5.2O2O in cla Commissioner, Customs, Ahmedabad

Basheer Mohammed Mansuri

4. order No: 126/2O2O CUS(WZ)/ASRh/MUMBAI,

07.Oa.2O2O in c/a Commissioner, Customs, Ahmedabad

Hemant Kumar.

7. Order No: 10 /2019 CUS(WZ)/ASRA/MUMBAI,

30.09.2O2 I in cla Faithimth Raseea lvlohammad

Commissioner of Customs CSI Airport Mumbai.

5. Order No: 123-t24l2O2O-CUS(WZ)/ASRA/MUMBAI,

DT.O7.O8.2O2O in cla Commissioner, Customs. Ahmedabad v/s

Rajesh Bhimji Panchal.

6. 2019(369) 8.L.T.16771G.O. I) in c/a Ashok Xumar Verma

DT.

v/s

DT.

V/S

DT.

v/s

DT.

V/S

8. order No. 243 & 244/2022 CUS(WZ)/ASIiA/MUMBAI, DT

24.O8.2O22 in cl^ (1) Pradip Sevantilal Shah l2l Rajesh

Bhikhabhai Patel V/s. Pr. Commissioner of Customs, Ahmedabad.

o Coming to the penalties imposed it may be statt:d that since the

goods in question were not prohibited, the penalty under section

I 12 (a) and (b) of Customs Act 1962 could not hav,: been more than

the duty involved which in this case is Rs. !)0,O0O/- on the

appellant.

. The appellant hnally prayed for release the goods on pa5rment of

redemption fine or allow for re-export and reductio,l in penalty.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

04.06.2025 on beha-lf of the appellant. He reiterated the slrbmissions made

in the appeal memorandum. The advocate during personal hearing also

relied upon the following case laws:

(i) OIA No. AHD-CUSTM-000-APP-445-23-24 d.ated 1').O2.2024 In cla

Ms. Monika Bharatbhai Prajapati V/s. Additional C)ommissioner of

Customs Ahme d

s/49-6 I /CUS/AHD /2024 -25

t).

I
'il

abad. (Eligible passenger
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(ii) OIA No. AHD-CUSTM-000-APP-477 -23-24 Dated 1 | .O3.2024 ln cl a

Ms. Gita Yashvantkum ar Zinzuwadia V/s. Additional Commissioner of

Customs Ahmedabad. (Gold Case granted RF, PP).

(iii) OIA No. AHD-CUSTM-000-APP-260-23-24 Dated 23. lO.2O23 ln cla

Ms. Truptiben Solanki V/s. Additional Commissioner of Customs

Ahmedabad. (Eligible passenger granted re-export).

(iv) Order No 6l/2O2O-CVS(WZ)/ASRA/MUMBAI dated 21.05.2020 in

cla Commissioner, Customs, Ahmedabad v/s Basheer Mohammed

Mansuri. (Eligible passenger granted re-export).

(v) Order No: 58/202o-CUS(WZ)/ASRA/MUMBAI

C/A/ Commissioner, Customs, Ahmedabad v/s

Udaipurwala. (Eligible passenger granted re-export).

DT. 21.05.2020 IN

Shabbir Taherally

(vi) Order No. 4O4 & 4OSl2023 CUS(WZ)/ASRA/MUMBAI DT

30.03.2023 in c/a (1) Huzefa Khuzem mamuwala (2) Shabbir Raniiwala

V/s. Pr. Commissioner of Customs, Ahmedabad. (lngenious Concealment

Socks and Trouser Pockets Case granted Re-Export & RF, PP).

(vii) Order No. 287/2022 CUS(WZ)/ASRA/MUMBAI DT 10. 1O.2O22 in

c/a Upletawala Mohammed Fahad Akhtar V/s. Pr. Commissioner of

Customs, Ahmedabad. (Ingenious Concealment Case granted Re-Export on

RF, PP).

(viii) Order No. 28412022 CUS(WZ)/ASRA/MUMBAI DT 04.to.2022 in

c/a Prakash Gurbani V/s. Pr. Commissioner of Customs, Ahmedabad.

(lngenious Concealment Case Re-Export, granted RF, PP).

5. I have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant at the time of

personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

(a) Whether the impugned orderdirecting absolute confiscation of

the seized gold bar having purity 999.0 (24 Ktl totally weighing

24l.l30 grams, valued at Rs i3,31,621 l- ffanff value) and Rs.

15,64,9341- (Market value) without giving option for redemption

under Section 125(1) of Customs Act, 1962, in the facts and

ircumstances of the case, is legal and proper or otherwise;

,O0,OOO/- imposed on the appellant, under Section 112(a)(i) of the

Customs Act, 1962, in the facts and circumstances of the case, is

Iegal and proper or otherwise.

Page 9 of 19

) Whether the quantum of penalt5z amounting to Rs.lI
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5.1 It is observed that the appellant, on the bas s of profiling the

Officers of Air Intclligence Unit (AIU), SVPIA, Ahmedabad intercepted the

appellant having Indian Passport No. R3886293 who arrived by Indigo

Flight No. 6E 1667 from Kuwait to Ahmedabad on 23.12.2O23. The

appellant was trying to exit green channel witho.rt declaring any

contraband goods. Thc appellant placed his mobile, wallet, and one

transparent pouch in the plastic tray and passed through the DFMD

machine. On passing through the DFMD the Panchas and officers noticed/

heard a beep sound from the machine. The AIU oflicers then asked

appellant about any concealment of the objectionable goods, in reply the

appellant handed ovei 03 yellow coloured metal objects/ goods which were

hidden/ concealed in his innerwear. On being asked, he admitted that the

said 03 yellow coloured metal objects/ goods are Bars/ Out Bars made up

of gold. The Govt approved valuer, Shri Soni Kartike5, Vasantrai, after

detailed examination and testing submitted a valuation Report dated

23.12.2023 and certified that 01 gold bar and 02 cut gold bars totally

weighing 241 .73O Grams having puity 999.0 / 24 kt is valued at Rs.

13,31 ,621 I - (Tariff Value) and Rs 15,64,934 I - (Market Value) . The said

gold bars were seized under the provisions of the Cur;toms Act, 1962,

under Panchnama proceedings dated 23.12.2023. The rrppellant did not

declare the said gold before Customs with an intention to escape payment

of duty. These facts have also been confirmed in the statement of the

appellant recorded under Section 108 of the Customs ,\ct, 1962 on the

same day. There is no disputing the facts that the appellant had not

declared possession of gold bars concealed in innerwear rrt the time of his

arrival in India. Thereby, he has violated the provisions of Section 77 of tl,e

Customs Act,l962 read with Regulation 3 of the Customs Baggage

Declaration Regulations,2013. These facts are not disputed.

5.2 I find that it is undisputed that the appellant had not declared the

seized gold bars concealed in innerwear to the Customs on his arrival in

India. Further, in his statement, the appellant ha,l admitted the

knowledge, possession, carriage, concealment, non-,leclaration and

recovery of gold bars concealed in innerwear. The appe)lant had, in his

confessional statement, accepted the fact of non-declaration of gold before

Customs on arrival in India. Therefore, the confiscatiorr of gold by the

adjudicating authority was justified as the applicant had not declared the

same as required under Section 77 of tbe Customs Act, 1962. Since the

confiscation of the seized gold is upheld, the appellarLt had rendered

himself liable for

s/49-6 I /CUS/AHD/2024-25
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5.3 I have also perused the decisions of the Government of India passed

by the Principal Commissioner & ex officio Additional Secretary to the

Government of India submitted by the appellant and other decisions also. I

find that the Revisionary Authority has in all these cases taken similar view

that failure to declare the gold and failure to comply with the prescribed

condition of import has made the impugned gold "prohibited" and therefore

they are liable for confiscation and the appellant are consequently liable for

penalty. Thus, it is held that the undeclared gold weightin g 241.l3O Grams

having purity 999.0/24 kt is valued at Rs. t 3,3 t,621 /- (Tariff Value) and

Rs 15,64,934/- (Market Value), are liable to confiscation under Section

1 1 1(d) of the Customs Acr, 1962 and the appellant is also liable to penalty

under Section I 12(a)& (b) ibid.

5.4 In this regard, I also rely the judgement of the Honble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

(a) if there is any prohibition of import or export of goods

under the Act or anA other law for the time being in force, it would be

considered to be prohibited goods; and (b) thLs unuld not include any

such goods in respect of which the conditions, subject to uthich the goods

are imported or exported, haue been complied utith. ThLs would mean

that if the conditions prescribed for import or export of goods are not

complied uith, it would be considered to be prohibited goods, This would"

al.so be clear from Section 1 1 which empoluers the Central Gouernment to

prohibit etther 'absolutelg' or 'subject to such conditions' to be fuljllted
before or after clearance, as mag be specified in the notificotion, the

import or export of the goods of ang specified desciption. The notification

can be i.ssued for the purposes specified in sub-section (2). Hence,

prohibition of importation or exportation could be subject to certain

prescribed conditions to be fulfilled before or after clearance of good.s. If
conditions are not fulfilled, it may amount to prohibited goods... .... . . "

US, it is clear that even though gold is not enumerated as prohibited

s under Section i 1 of the Customs Act I 962, but it is to be imported

fulfilment of certain conditions, still, if the conditions for such import

not complied with, then import of gold wilr fan under prohibited goods.

Hence, I find no infirmity in the impugned order on this count

423 (SC), Honble Kerala High Cou the case of Abdul Razak l2ot2 (2TSl
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5.5 It is further observed that the adjudicating authority in the instant
case had relying on the decisions of Hontrle Supreme court in the case of
om Prakash Bhatia Vs commissioner of customs, Delhi 2003 (rs5) E.L.T.
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ELT 3O0 (Ker), Hon'ble High Court of Madras in the case of Samynathan

Murugesan l2OO9 12471 I}LT 21 (Mad)], Malabar Diamond Gallery pvt. Lrd

[20 l6-T10L-1664-HC-MAD-CUS], Hon'ble High Court of l{adras in the case

of P Sinnasamy 12016 (3441 ELT 1154 (Mad)l and Order No 17l2OI9-Cus

dated 07.10.2019 in F. No. 375/06/B/2017-RA of Government of India,

Ministry of Finance, Department of Revenue - Revisionary Authority in the

case of Abdul Kalam Ammangod Kunhamu discussed in paras 23 to 3O of

the impugned order, had held that smuggling of gold was done by the

appellant and had ordered for absolute confiscation oi undeclared gold

weighing 241.I3O Grams having purity 999.0 /24 )<1, concealed in

innerwear, and valued at Rs. 13,31 ,621l- (Tariff Value) and Rs

15,64,934 l- (Market Value).

5.6 It is also observed from the facts and records of the present case

that the appellant had ingeniously concealed gold bars in the innerwear

with an intention to smuggle the same without payment of duty. The gold

bars in the innerwear was detected when the appellan'- passed through

DFMD Machine and on personal search of the appellant. The appellant in

his statement recordcd undcr Section I O8 of the Customs Act, 1962 on

22.09.2022 had admitted his offence. Thus, the preserrt case is not of

simple non declaration of gold but an act of smuggling as the gold was

concealed ingeniously in innerwear of the appellant. Therefore, the case

laws relied upon by the appellant in the appeal memorandum are not

applicable in the instant case.

5.7 I rely upon the decision of the Honble Tribunal, Bangalore in the

case of V.K. MOHAMMAD ALI Versus COMMISSIONEF: OF CUSTOMS,

COCHIN [2019 (369) E.L.T. 1538 (Tri. - Bang)], wherein the Hon'ble

Tribunal has upheld the decision of adjudicating authority for absolute

confiscation of undeclared seized gold. The relevant paras ;1re as under:

"(1) Wheneuer confi.scation of any goods b authorized )tg this Act, the

officer adjudging it may, in the case of ang goods, the importation or

exportation whereof is prohibited under this Act or under anA other lau)

for the time being in force, and shall, in the case of any other goods, giue

to the ouner of the goods or, u.there such owner b not kncun, the person

from u-those possesslon or custody such goods haue been seized, an
option to pag in lieu of confiscation such fine as the said officer thinks fit
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6. The brief Lssue for consideration in the case is to dec,de ulhether the

adjudicating authoitg as a discretion to release the golcl, confi,scated or

the seized gold requires allouLing to be redeemed on payment of fine in
lieu of confiscation in ternLs of Section 125 of the Customs Act, 1962.

Section 125 of the Customs Act reueals as under:



Prouided that, without prejudice to the prouisions of the prouiso to sub-

section (2) of Section 115, such fine shall not exceed the market pice of
the goods confiscated, less in the case of imported goods 'the dutg

chargeable thereon.

(2) Where any ftne in lieu of conftscation of goods is imposed under sub-

section (1), the ouner of such goods or the person referred to in sub-

section (1), shall, in addition, be liable to any dutV and charges payable

in respect of such goods."

6.1 A plain reading of the aboue prouision giues understanding that
while the adjudging officer may permit the redemption of goods on

paAment of fine in lieu of confiscation of goods which are prohibited in

nature, he shall, in the case of other goods, 'mag' permit redemption on

paAment of fine in lieu of conJiscation.

6.3 For an appreciation of the same, it is required to see u.that are

prohibited goods b Section 2(33) of the Customs Act, 1962 defines
prohi.bited goods as follows :

Prohibited goods means "any goods, the import or export on uhtch is
subject to any prohibition under this Act or any other low for the time

being in force but does not include any such goods in respect of u.thich

the conditions subject to which the goods are permitted to be imported or

exported haue been compLied utith. "

In uiew of the aboue, for the goods to acquire a nature of being
prohibited who either be prohibited under Customs Act or ang other law

for the time being in force or the goods should haue been imported

wherein the conditions subject to uthich the goods are permitted to be

imported are not complied with. Admittedly, the impugned gold is not
prohibited either under Customs Act or any other law for the time being

in force at the mateial time. As per the records of the case, the appellant
haue not submitted anything to show on record that the goods haue
been properly imported. It is to be tnferred that the impugned gold has
been imported without follou,ring the due process of law that rs fo say
without following the procedures thereof. Therefore, it is to be held that
the impugned goods haue acquired the nature of being prohibited good.s

in uiew of Section 2(33) of the Customs Act, I 962.

6.4 Hauing found that the impugned goods haue acquired- the nature of
prohibited goods, the issue whfch remains to be decided_ as to uhether
the adjudicating authoitg can exerci.se [its] discretion to allow the good.s

to be redeemed. Going bg the unrdings of Section l2S, it i-s clear thot in
such circumstances Le. u.thether the goods are prohtbited, the
adjudicating authoritg 'may' permit the redemption. That being the case
the Tribunal cannot sit in judgm nt ouer the discretion exerctsed bg the

!-i
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6.2 There are tun situations uhich emerge out of the legal position

which needs to be addressed; firstly, whether the impugned goods are

in the nature of prohibited goods wherein the adjudicating authoritg has
on option to permit the goods to be redeemed on pagment of fine in lieu

of confiscation. Secondly, whether the adjudging ofJicer has a discretion
so as fo allow or not such goods to be redeemed on paAment of fine in
lieu of confiscation.
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competent authoitA dulg empowered under the statute. We find that as
submitted by the Leamed DR, the Hon'ble High Court of Madros has
categoncoLly held that: "When a prima facie case of atr:empt to smuggle
the goods i"s mo-de out, it is not upon the Tribunal, tL. e i.ssue not giue
positiue directions to the adjudicating authoritA, to e.cerci.se option in

fauour of the respondents". We also find that this Bench of the Triburutt
(supra) in a case inuoluing identical circumstances has upheld the
absolute confLscation of gold biscuits of foretgn origin seized from a
passenger u-tho claimerT that the same u)ere purchased in Mumbai.

7. In uieut of the aboue, we Jind that the Order-in-.,lppeal does not
require ang interuention and as such the appeaLs are relected

5.9 I further rely upon the recent decision of the Hc n'ble Revisionary

Authority vide Order No. 217 /2O24-Cus, dated 16.10.2024 wherein the

applicant attempted to bring undeclared gold in paste form in the case of

Riswan Kochupurayil Nazeer, has upheld the absolut,: confiscation of

788.94O grams of gold extracted from gold paste weighing 874.76O grams

valued at 30,29,931 I - (Asscssable Value) and Rs 34,!t9,286/- (market

value). The penalty imposed was also upheld. The retevant paras are

reproduced as under:

"8. The Gouemment has examined the matter. It Ls obserued that the

Applicant has not declared the possession of impugned gold in his

Customs declaration form and it utas onlg through pers:i.stent enquiry

and examination of the Applicant, that the bodg conce'alment of the

impugned gold in paste form came to light. The Appellate Authority has

also obserued that the Applicant in his uoluntary stc'.tement dated

O4.O1.2O21 under Section 1O8 of the Customs Act, 1962 admitted thot

he kneL,u that importing of gold without paAment of dutA is an offence;

that he had committed an offence bg concealing the gold and not

declaring the same to euade paAment of Customs cluty; that the

impugned gold u.tas handed ouer to him bg a person at Dubal uith
instructions to smuggle the same to India and promi,sed t,\e Applbant a

remuneration of Rs. 30,0O0/- ih return. The Applicant in his second

uoluntary statement recorded on his earlier

s/49-6 l/CUS/AHDt2024-25
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5.8 I also rely upon the decision of the Hon'ble Tribtrnal, Bangalore in

the case of Ismail Ibrahim Versus Commissioner of Customs, Bangalore

l2ol9 (37 Ol ELT 132 1 (Tri Bang)1, wherein the Honble 'lribunal following

the decisions of Honble High Court of Kerala in tht: case of Ambali

Karthikeyan [2000 (1 25) ELT 50 (Ker)] and Hon'lck: High Court of

Karnataka in the case of K. Abdulla Kunhi Abdul Rahaman [2O15 (330)

ELT 148 (Kar)] had upheld the absolute confiscation of gold in case where

two gold bars weighing 2OOO.\4 grams were concealed discreetly in the

baggage wrapped in white paper and kept in plastic pouc.:r. In present case

also, substantial quantity of gold i.e. 241.130 grarn s was concealed

discreetly in the innerwear.



9. As per Section 123 of the Act, ibid, in respect of the gold and

manufachtres thereof, the burden of proof that such goods are not

smuggled i.s on the person, from whom goods are recouered. Leoue

alone declaring the gold as required under Section 77 of the Cusloms

Act, 1962, the Applicant chose to ingeniously conceal it in his rectum

and thi,s was detected only upon during his search & examination.

Had be been the otuner of the gold and had intended to declare the

gold to Customs, he unuld not haue had to resort to such ingenious

concealment, Thus, the lack of any documents estabLishing ounership
and non-declaration i.s not surpising. Keeping in uieu.t the facts and

circumstances of the case and as the Applicant has failed to discharge

the onus placed on him in terms of Section 123, the Gouernment

concurs utth the adjudicating & appellate authoities that the

impugned goods were liable to confr-scation under Section 1 1 1 ibid and

that the penaltA u.tas imposable on the Applicant,

10. 1 The Applbant has contended that the import of gold is not

'prohibited'. Howeuer, the Gouemment obserues that this contention of
the Applicant i.s against seueral judgements of the Hon'ble Supreme

Court in which it hc.s been hetd that the goods, Import/ export whereof

i.s alloued subject to certain conditions, are to be treated as 'prohibited

goods' in case sr,tch conditions are not fulfilled. In the case of Shekh

Mohd. Omer us Collector of Customs, Calcutta & Ors (1971 AIR 293),

the Apex Court has held that for the purpose of Section I I I (d) of the

Custom.s Act, 1962, the term "Any prohibition" means euery prohibition.

In other utords, all types of prohibition. Restriction i-s one type of
prohibition. Gold is not allowed to be imported freelg in baggage and it
b permitted to be imported by a passenger subject to fulfilment of
certain conditions. In the present case, as conectly brought out bg the

lower authoities, the Applicant in this case did not fulfil the conditions

specified in thi,s behalf. In the case of M/ s Om Praka.sh Bhatia Vs.

Commissioner of Customs, Delhi (2OO3(155) ELT423(SC)), the Hon'bLe

Supreme Court has held that "if the conditions prescibed for import or
export of goods are not complied with, it unuld be considered to be

prohibited goods. Further, in the case of UOI &Ors us. M/s Raj Grou
Impex LLP & Ors (2O21-TIOL- 187-SC-CUS-LB), the Hon'ble Supreme

Court has followed the judgments in Sheikh Mohd. Omer (supra) and
Om Prakash Bhatia (supra) to hold that "any restriction on import or
export Ls to an extent a prohibition; and the expression "anA

prohibition" in Section 1 1 1(d) of the Customs Act includes restrictions. "

1O.2 In the case of Malabar Diamond Gollery P. Ltd. Vs ADG, DRI,

Chennal [2016(341) ELT65(Mad.)| the Hon'ble Madras High Court (le

I
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statement. The Appellate Authorifu in para (11) of the said O-l-A, has

also noted th@t, on 11.07.2022, the Authorised representatiue of the

Applicant, Shri Na.z,eer, uho b the father of the Applicont, has admttted

to hrs son's offence and has @lso stated the Applicant has committed

thi.s offence knouingly for financial gains. The impugned gotd items

smuggled into India via ingenious body concealment cannot be

consid.ered as bonafr.de baggage. The entire proceedings haue also

been couered under a Mahazar in presence of independenl pitnesses

tt-thich also corroborates the sequence of euents.



the Hon'bLe Jurisdictional lligh Court) has summctrb,ed the position ort

the issue, specifically in respect of goLd, as under:

"64. Dictum of the Hon'ble Supreme Court and High Courts makes it
clear that gold, may not be one of the enumerated good:;, as prohibited

goods, still, if the conditions for such import are not complied with, then

import of gold, uauld squarely fall under the definition "prohibited

goods", in Section 2 (33) of the Customs Act, 1962--."

10.3 Moreouer, the Hon'ble High Court of Delhi in ii:s order dated

23.1 1.2023 in Writ Petition No. 8976 of 2020 in the natter of Kiran

Juneja Vs. Union of India & Ors. hos held that "A fortiori and in terms

of the plain language and intent of Section 2(33), an i,nport ulhich is
effected in uiolation of a restrictiue or regulatory condition Luould also

fall u,tithin the net of "prohibited goods". Hence, there is; no doubt that
the goods sei-z.ed in the present cose are to be treated as "prohibited

goods", within the meaning of assigned to it under Section 2(33) of the

Act, ibid.

1O.4 In uieu of the aboue, the contention of the Applicant that the

offending goods are not'prohibited goods', cannot be acczpted.

1 1. The Gouernment obserues that the original author;tg had deni,ed

the release of gold items on paAment of redemption fine, under Sectinn

125 of Customs Act, 1962. It i.s settled by the judgment of the Hon'ble

Supreme Court, in the ca^se of Garg Woollen Mills (P) Ltd us. AdditionaL

Collector of Custom^s, New Delhi [1998 (1O4) E.L.T. 306 iS.C.)], that the

option to relea^se 'prohibited goods' on redemption fine k di.scretionary.

Hon'ble Delhi High Court has, in the case of Raju Sharrna [2O2O (372)

ELT 249 (Del)1, held that "Exercise of discretion by judicial, or qua^si-

judicial authoities, merits interference onlg where tirc exercise is
peruerse or tainted bA patent illegalitg, or is tainted bg obli4ue motiue."

Further, the Hon'ble Delhi High Court in its order dated 21.O8.2O23 in

W.P. (C) Nos. 8902/2021; 9561/2021; 13131/2022; 531/2022; &
8083/2023 held that "......an infraction of a condition for import of
goods would also fall utithin the ambit of Section 2(33) cf the Act and

thus their redemption and release unuld become subiect to the

discretionary power of the Adjudging Officer". Therefore, keeping in

uiew the judicial pronouncements aboue, the Commi,ssitner (Appeals)

has corectly refused to interfere uith the di'scretion exzrci.sed by the

original authority.

12. 1 As regards the prager for permitting re-export oJ the offending

goods, the Gouemment obserues that a specific prouisiott regarding re

export of articles lmported in baggoge is made in Chctpter-Xl of the

Cusfoms Act, 1962, bg u.tag of Section 80. On a plain rea,Ting of Section

80, it k apparent that a declaration under Section 77 is a pre-requi.site

for atlowing re-export. Hon'ble Attahabad High Court has. in the ca,se of

Deepak Bajaj us Commissioner of Custom,s (P), Lucknow (2019(365)

ELT 695(All.)), held that a declaration under Section 77 b o sine qua

non for allowing re-export under Section B0 of the Act, ibill. In thLs case,

the Applicant had not made a true decloration under Section 77.

12.2 Further, the Hon'ble Dethi High Court has, in the :ase of Ja.uir ,

Kaur us. UOI (2OO9 (241) ELT 62 I (Del.)), held that re -export i.s not,'' 1

\. (j
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13. The cose laws relied upon bg the Applicant, in support of his

uarious contentions, are not applicable in uiew of the dictum of Hon'ble

Supreme Court and Hon'ble High Courts, as aboue.

14. In the facts and circumstances of the case, the Gouemment finds
that the order for absolute confi.scation of the impugned goods a.s

upheld by Commissioner Appeals does not require ang interference.

The quantum of penaltg imposed on the Applicont is neither harsh nor

excessiue.

15. The reuision application Ls rejected for the reasons aforesaid."

5.1O I further rely upon the recent decision of the Honble Revisionary

Authority in the case of Ms Ros Maszwin Binti Abdul Kadir, Order No.

184 I 2O24-CU S, dated O4.O9 .2024 wherein absolute confiscation of one

long crude gold chain of 24 carat purity weighitg 7.2 kgs valued at Rs

39,7O,8OO/-, wrapped in a condom which was found concealed in lower

inner garment, as in the present case, was upheld. The penalty imposed

was also upheld.

5.11 I further rely upon the recent decision of the Honble Revisionary

Authority in the case of Shri Rafi Syed, Order No. 17512O24-CUS, dated

28.O8.2024 wherein absolute confiscation of 39 gold bars of 24 carat purity

weighing 3800 grams valued at Rs 1,16,58,4OO/-, concealed inside plastic

pouches containing dates, was upheld. The penalty imposed was also

upheld.

5.12 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in the case of Shri Riyas Khan, Order No. l9O /2O24-CUS, dated

09.O9.2024 wherein absolute confiscation of two cut gold bits and 78 gold

ingots of 24 carat purity weighing 2620 grams valued at Rs 87,42,9401-

concealed in play station joy sticks, was upheld. The penalty imposed was

also upheld.

5.13 I also rely upon the decision of Honble High Court of Kerala in the

se of Abdul Razak Versus Union of India l2ol2 (27 5l ELT 300 (Ker)l

tained in the Honble Supreme Court 12017 (350) ELT A173 (SC)],

herein the passenger, a carrier, tried to smuggle 8 kg of gold concealed in

emergency light, mixie, grindir, car horns etc. was held to be absolutely

confiscated and not allowed to be released on redemption fine. The relevant

para is reproduced as under:

*

s/49-6 I /CUS/AHD/2024-2s PaBe 17 of 19

permi.ssible when article i,s recouered from the passenger while

attempting to smuggle it, Hence, the question of allowing re-export does

not ari.se.
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"6. After hectring both sides and after considering' the statutory
prouisions, ue do not think the appellant, a,s a twtt?r of right, can
claim release of the goods on paAment of redemption fine and
dutg. Euen though gold as sach Ls not a prohibited item and can
be imported, such import i,s subject to lot of restncrions including
the necessitrt to declare the goods on arriual at the Customs
Stotion and make pagment of duty at the rate prescribed. There b
no need for us in this case to consider the condit,.ons on which
import b permissible and u.thether the conditions are sati.sfied

because the oppellant attempted to smuggle out the goods bg

concealing the same in emergency light, mixie, gr:.nder and car
horns etc. and hence the goods so brought i,s prohibitory goods o.s

there is clear uiolation of the statutory prouisions Jbr the normal
import of gold. Further, as per the statement giuen by the

appellant under Section 1O8 of the Act, he b onlg a carrier i.e.

professional smuggler smuggling goods on behalf of others for
consideration. We, therefore, do not ftnd ang meit in the
appellant's case that he has the right to get the cottfiscated gold
released on paAment of redemption fine and dutg under Section
125 of the Act."

In the present case also the appcllant, concealed ttre seized goid in

innerwear discreetly in the lower pants with an intention to smuggle the

same into India. The gold was detected when the appellant passed through

the DFMD Machine and on personal search. Therefore, the adjudicating

authority has rightly exercised his discretion for absolute confiscation of

gold.

6.16 In view of the above observations, and relying upon the decision of

Honble Tribunal, Bangalore, the Honble High Court of Kr-'rala, the Honble

Supreme Court and the Hontle Revisionary Authority, it is clearly

established that the concealment in this case was ingenious as substantial

quantity of gold bars weighing 241.130 was intentionally and ingeniously

concealed in thc innerwear to evade detection by the Customs authorities.

The appellant did not intend to declare the said gold arrd the same was

detected only on when he passed through DFMD Mac eine and on his

personal search. He also admitted his offence in the steLtement recorded

under Section 108 of the Customs Act, 1962 on 23.72.2023. Thus, in my

considered view, this is not a case of simple non declaration of gold but a

planned and intentional smuggling of gold into India. Therefore, the

adjudicating authority has rightly exercised his discretion for absolute

confiscation of seized gold of 24 kr/ggg.O purity weighirrg24l.l3O in form

of gold bars concealed in innerwear valued at Rs. 13,3 1,62 1 /- (Tariff Value)

and Rs 15,64,934/- (Market Value) under Customs Act, 1962. In view of

above, the absolute confiscation of gold of 24 kt weighing 24l.l3A in form

of gold bars concealed in innerwear valued at Rs. 1j3-1-62 1/- (Tariff Value)

and Rs 15,64,g34/- (Market Value) is upheld. ,40-'t)::l{if.'
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6.17 Further, in respect of imposition of penalty amounting to Rs 5,00,

0O0/- on the appellant for bringing undeclared gold weighing 247.130 in

form of gold bars concealed in innerwear valued at Rs. 13,31,621 l' $anff

Value) and Rs 15,64,934/- (Market Value), the appellant has attempted to

bring gold into India without declaring the same and concealing the same

ingeniously in innerwear. The quantum of gold is substantial and the

appellant had smuggled gold by ingeniously and intentionally concealing

the same in innerwear. The appellant vr'as aware that smuggling of gold

without payment of customs duty is an offence and also admitted that he

was carrying the said gold and intendent to clear the same without paylng

Customs duty from the SVPIA, Ahmedabad. Thus, I am of the considered

view, that the penalty of Rs 5,00,000/- imposed on the appellant under

Section 112(a)(i) of the Customs Act, 1962, in the impugned order by the

adjudicating authority, is appropriate as per provisions of Section 1 1 2 (a)(i)

of the Customs Act, 7962 and commensurate with the omissions and

commissions of the appellant. Therefore, there is no infirmity in the

impugned order and the same is upheld.

7. In view ofabove, the appeal filed by the appellant is rejected.
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