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qrffio/ Date of lssue : 18.04.2024

zrryfta ;- f$1-q$qr{erqf.Ysr{qEs'

Passed by :- Shiv Kumar Sharma, Principal Commissioner

{mofitcf{rqu o rde r-In- original No:
25 dated l8.O+.2O24
0810007266), Chiripal
Gujarat-3800 I5.

3. Tffir+{Tr6rrri.
hrqF'qq l2J

AHM-CUSTM-OOO-pR. COM]0,IR- 12-2024 -
of M/s. Chiripal Poly Films Ltd (lEC No.in the

Houst:,
CASC

Shivranjani Cross [?oads, Satel]itc, Ahmedabad,
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1. This copy is granted free of charge for private use of the person(s) to whom it is
sen t.
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2. Any person deeming himself aggrir:ved by this Ordt:r may appeal against this Order
to the Customs, Excise and Service Tax Appellate Tribuna-l, Ahmedabad Bench
within three months from the date of its communication. The appeal must be

addressed to the Assistant Registrzrr, Customs, Excise zrnd Service Ta.:< Appellate
Tribunal, 2nd Floor, Bahumali Bhavan. Nr Girdhar Nagar Bridge. Girdhar Nagar.
Aserwa, Ahmedabad 380004.
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3 The Appcal should bc filr:d rn Form No. C.A.3. It shall be signed by' the persons

specified in sub-rule (2) of Itule 3 of the Customs (Appeals) Rulcs, 1982. lt shall be

frled in quadruplicate and shall be accompanied by an equal number of copies of
the order appealed against (one of which at least shall be certl{ied copy). A11

supporting documents of thc appeal should be forwarded in quadruplicate.

+ :rrffiqifarjiq;rtr-4rurrrj3rffiqsrer1zsnm, Tirrfutt affi mqff a,n rq* qpr ft-q
-qraprtftraq-{}qffi,ffi1@r

4. The Appeal including the statement of facts and the grounds of appea.l shall be

hled in quadruplicate and shall be accompanied by an equal number of copies of
the order appealed against (one of which at lcast shall be a (xrrtified copy.)

sft

5. The form of appeai shall be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appezrJs without any argument or
na-rrative a:rd such grounds should be numbered consecutivcly,

J

6. The prescribed fee under thc provisions oI Section l29A o{ the Customs Acl,l962
shall be paid through a crossed demand draft, in favour of the Assistant Registrar
of the Bcnch oI the Tribunal, of a branch of any Nationalizcd Bank located at the
place where the Bench is situated and the demald draft shall be attached to the
form of apped.

Z. =q:nagrtf:+r"afrqr1;a, 1-ry1-aqiq-a6rq'ft ffi+;r.Trt gaq, 7 . 5y, rqi t1;6 r++r
sIE6 qE SIrTr+r ffi q-q-{r $qIiTT rdt qffi E-crn-+rh drti E-4r(t sr+r {s-rn q(}
arfi-+ft w er6-fftr

7. An appeal against this order sha-ll lie before the Tribunal on payment ol7.5o/o of ll:,e
duty demernded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute".

e. ;q'FnilqTdEF3rfuftTq', 1870 + 3in-,td ftqtfod ftq Br{s'r{ dTff hq ,rC qr?{rft cftT{
spa D+z rrn t'fm zrP-r'rJ r1 {'t,-?] I ,_l 

I .1 ?{

8, The copy ol this order attached therein should bear an appropriate court fee stamp
as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. F.No.Show Cause Notice No.351/2O-
2TlGt.llGlCAC/JNCH dated L7.Oa.2O2L issued by the Assistant
Commissioner of Customs, Group-IIG, NS-I, JNCH to M/s Chiripal PoIy
Films Ltd, an importer having IEC No. 0810007266, and having their
registered office at Chiripal House, Shivranjani Cross Roads, Satellite,
Ahmedabad, Gujarat-38OO 1 5.
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Brief facts of the case:

M/s Chiripal Poly Films Ltd, an importcr having IEC No. 0810007266, and
having their registered office at Chiripal Housr:. Shivranjani Cross Roads, Satellrtr:.
Ahmedabad, Gujarzrt-380015 (hereinaftr:r rc[crrr.r:i to :rs 'the in]portcr' or 'thc Noticcr:'
for the sake of brevity),is engaged in the import of various goods through Nhava Sheva
ports under Advance Authorizations.

2, Intelligence was developed by the Directorate of Revenue Intelligence, Kolkata,
(hereinafter referred to as DRI) to the effect that M/s Chiripal Poly Films Ltd(importer),
had imported various input materials without payrrent o[ Dury o[ Customs undcr
cover of a number of Advance Authorizations issued by regional Directorate Genera.l of
Foreign Trade (hereinafter referred to as DGFT). While executing such imports, the
importer availed benefit of exemption extended by Notification No. I8/201S-Cus dated
01-04-2015, as amended by the Customs Notification No.79/2017 dated l3-10-2017,
and did not pay Customs Duty in the form ol Integratcd Goods & Service Tax (IGST)

levi.ed under sub-section (7) of Section 3 oi thc Cusroms Tariff Acr, I975, on such
input materials at the time of import. However, such exemption was extended subject
to condition that the person wrlling to avail such bcncfit should comply with prc-
import condition and th(' finishr:d goods shorild trt sub.jr'<'tr.d to phtsica) cx1;o11s onlv

2.1 Accordingly, inquiry was initiatcd by way o[ issuance of Summons under
Section 108 of the Customs Acf, 1962. The importer was sumrroncd for production of
documents in connection with such imports aLnd also for giving evidence. On scrutiny
of the data & supporting documents by the importer as a whole, it is found that the
importer had contravened the provision of pre-import condition in respect of tota.l 30
(Thirty| Advance Authorizations, involving 85 (Eighty Five) Bills ol Entry-, and
incorrectly availed exemption benefit lor an amount ol Rs 2O, 05, 87, 5O8/-.

2.2 From the Table-l below, which shows Advancc Authorization specific No. &
date of the respective first Bill of Entry and first Shipping Bill, the data submitted by
the authorized representativc of the company, and the corresponding documents like
original Bills of Entry under which goods were imported, first Bill of Entry in respect of
every Advance Authorization and corrcsponding first Shipping llill, it is seen that in
respect of 16 (Sixteenl[Sr No. 1to l6] Advance Authorizations, lhc goods wcrc
exported before the commencement of irnports. 'lherefore, it appears that for the
manufacture of the export goods under the subject Advance Authorizations, they used
domestically procured materieds, thcreby contravened the provision of pre-import
condition and went on to avail benefit of exemptlon.

Table- 1

Advance Authorization specifrc No. and date of the first Bill of Entry and first
shipping Bill

Sr
No

AA No
First BE

No
First SB

No
AA Date BE Date

Advance Authorizations in case of which export happened prior to commencement
of import

810140456 08-o6-2017 3817226
3 1- 10-

2017 5250332 06-04-2017
-208

810140403 31-05-2017 2773413
08-08-

2017 ' 5250332 06-04 2017
- 124

t9-o7 -20).8

t_

1

2

3 8101434 r8 o7-09-2018
29 09-

6412248
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1t-09-2018 8330052
05- 10-

2018 5639r2r 'r 8-06-201 84 8 r O 143440
-10

-107
J

05-11-
20 18

7

]l

8 10 1.13556 25-09- 20 t 8 8737970

6 810139472 10 03,2017 227AO48

6387 84 1 2 | -O7 -2018

761266

1500632

4176431 1.2-O4-201.8

81 0143454 1t-09-2018 8201357

j

o2-oa-2017 i 5038519
I

29-O6-
2017

25-09-
20 18

08-02-
2018

05-11-
201 8

27-O3-
2018

19-11
2017

04- 1 0-
20ra

24-O4-
2018

-84

-49

-27

9 8 10 1 40745

10 810143557 25-09 2018 8738r40

81014187 4 25-01,20 r8 5750994

12 810141352 22-11-2017 4724684

13 810141037 27 -09-2017 4062476

1.1 810143431 07 -o9-20t8 83212t9

15 810141759 11-01-2018 I or r rsos I

L6

17

18

810L42445 26-04-2018

Advance Authorizations in case of which certain input materials imported after
commencement of significant exports and also import continued even after

completion of export,

0810141923 o2-o2-2018 5750994
27-O3-

2018

081 01 41 62 1 28-1.2-2017 6003876
16-04-

2018

)2

9

-80

30- 10-
2077

-65

607s152 07-O7-2018

26-08-20178247629

2t-12-20171707745

7748065
44

20-02-2018

o8-o r -
201.8 72-12-2077

-24
26,10,20179499415

2r-o9-201877 )9581
-13

,t2

-10

o+-04-201839830 15

25-O4-20184434602

07-09-201 8 16 10-201819 o810143432 8321219 8299211

02-oa-201720 08rot407 44 3a).7226 9980460 1A-1 1 -2017

04 10

2018

31 10

2077
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15-06
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22 0810141036 27 -O9-2017 4 5577 57

23 08 101 394s0 03-01-2017 8739594

24 081ot42404 17 -O4-2018 6200550

2. 0810142565 09-05-2018 6824 169

2t) 0410142497 02-05-2018 6606063

27 08 ro142406 17 -O4-20 t8 6200550

28 0810140390 30-05-20 t7 2031373

29 08 1 01 3987 1 10 03 2017 9887 +65

26-12-
2017 27 69535 o9-o2-2014

02 03
2017 55 r 9059 1.9-O4-2017

0 r -05-
2074 5692097 20-06-2018

r5 06-
2018 7445220 07-09-2018

3 r -05-
2018 723+301 30-08-2018

01-05
20ta 7356409 04 09-20 r 8

09-06-
2017 9646461 02-11-2017

9l

146

206

2t2

30-05-
2017

29 05
2017

17 40022 L,-rr-ro,,+----
| ,r-rr-ro,1829513

2,3 Therefore, in respect ofthe l4 (Fourteen) Advance Authorizations [Sr No, 17 to
30] of Table- 1, the importer imported only a lew input materials prior 1rl export,
whereas, all other import materials were imported subsequent to cxports. It is also
revea-led that even after completion of entire exports, the importer continued to import
materials under the same Authorization. It is bul natural, thaL such imported duty
free goods could not have been used for the specified purpose of manufacturing export
goods to be exported towards discharge of export obligation of the subject Advance
Authorization. Therefore, despite having madc first import prior to first export, thc
importer has grossly failed to comply with the condition of pre-import in respect of all
14 Advance Authorizations ald still availed benellt of exemption of IGST on the goods
imported by them.

2.4 The present notice is being issued demanding duty in respect of Nhava Sheva
Port mcntioned at Sr No. 5 of Tablc 2 bclow involving J1 Bills ol Enrry mcntionr:d
against this port in Table-4 below and collectivc amount of duty demanded for the
purpose ofthe present notice stands arr Rs 1,68, (>8,3O6/-.

Table-2

Port specific Value and IGST Amount saved

Sr No Port Value lRs) IGST Amount Saved (Rs)

Ports under jurisdiction of Commissioner of Customs, Ahmedabad

Ahmedabad
Airport < 2,O2,tO,920 < 36,37,966

-l

I

2

3

llezira Porr
I

25,9 1,89,603

{
66, r3,13,591

t.1,66,51,r29

< 1 1,90,36,4 -\ICD Sabarmati

l'agc 5 Lrl 55
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84

126
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t 94,07,14,1L4

Port under jurisdiction of Commissioner of Customs, Mundra

r 16,93,28,540

+ 
Ttvt""a* 

eo.t 
I 

< 2,9e,a8,121 
I

T

< 1 ,43,90,662

Port under jurisdiction of Commissioner of Customs, Nhava Sheva

5
Nhava Shcva
Port < 9,37,12,809

Grand Total 1,11,43,75,O43 < 20,O5,87,508
I

Table-3

Advance Authorization specific Amount of IGST Saved

Sr No

3

810139450 03 0r-2017

8 t013987 1 10 03 2017

810139872 10 03 20 l7

8 1 0 140390 30-05-201 7

81 01404 56 08 06 2017

ato t40707 24 07 2017

81ot40744 02-o8-2017

810140745 02-o8-2017

81014 1036 27 09-2017

81014r037 27-O9-201A

81 01 41 352 22 )1 2017

810141621 2A-12-2017

81014 r 759 11 01 2018

810141474 25-01 20tA

81014i923 02-o2-2018

81 01 4207 A

810t42404 t7-o4 2018

----1L_--

< 2,97,849

{ 88,95,899

< 47,54,829

< 2,at ,7 52

{ 75,59,053

< 22,76,958

< 1 ,47 ,30,426

{ 1,62,09,011

t 1o,54,027

< t,72,56,28).

{ 1.31,00,919

4

5

7

I

10

11

12

'l 3

15

t7

19

< 1,63,56,746

, 4) OO Cr4

{ 25,43,054

{ 30,53,528

< 29,5t,743
I

IGST Amount Saved (RslAA No

2 8 101 3956 I t7 -ot -201.7

6 8 l 0140403 3t -o5-2017

14

< 7,70,O8,324

16

18 27 -O2 2018

< 42,48,964

20 4to142406 17 -O4 2018

I'age 6 of55

r 1,68,68,306

AA Date

9

I

< 42,48,964

{ 51.12,641



21

)c

410142445

810t42497

26-04,2018 a 4t ,27 ,826

02-05-20 18 { 75,409

< 44,29,54923 8I0142565 09-05-201 8

24 81 0 1434 18 07 -os-20\a { 35,97,179

25 810 I 4343 1 07 -o9 -2O ta

8tot43432 07-o9-2018

27 810r43440 11-09-2018

a9 8 10 143454

29 8 10 143556

30 8 r 0143557 25-O9-2014

Total { 20,O5,87,5O8

< 1 ,96.62,2t 6

< 10,58,280

< 42,97 ,67 5

11-09 2018

25-09-20\8

{ 1,37,38,448

Table-4

Port and Bills of Entry specific Value and IGST Amount saved

16 04 2014 < 28.O9 .446

19 05 20r8 129,26,79

05-11-2018 t t ,73,12,256

{ 8,71,603

{ 24,88,651

.5,05.700

1 5,26,422

{ 6l ,60.933

l31,r6,206

{ 3 t .78.530

Sr No Port BE No BE Date Value (Rs)
IGST Amount

Saved (Rs)

I 110,77,8104062476 t9- | 1-2017 r 59,87,833

4724644 08-o 1-2018 < 23,14,735

3 5603639 16-03-2018 < 28,05,287

< 4,16,652

{ 5,04,952

I

5

6003876

6447439

6 6994808 28-06-2018 < 33,66,828 < 6,06,O29

Ahmedabad
Airport

.2,O2,LO,920 a 36,37 ,966Total

7 4444962 20-0 1-20 I 8 a 2,t5,69,844 { 38,82,572

8 57 50994

9 6200550

27 03 20)a { 7,03,93,286

{ 3,36,54,3640 1-05-2018

< |,26,70.791

{ 60,57,785

l0 6424169 1s 06 20r8 < 3,42,27 ,406

11 8201357 < 66,02,528

t2 8259)32

25-O9-20r4

29 09 2018

{ 3,66,80,709

..74,15,O44 l I 3.34.708

13 8330052 05- 10-2018 < 2,O2,7a,t94 < 36,50,075

14 8737970

15

Hazira Port

8738140 05 1t 201 8 r 1.76.58,500

Page 7 of55
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totat 

---r 

zs,gr,e9,6os < 4,66,s4,L29

18

t6

17

19

21

22

23

28

.10

32

34

36

37

39

41

42

Mundra

Nhava
Sheva

ICD
Sabarmati

597333 r

3764768 26-tO-20 )7 {4,$e331- {8 52 108

5218971

.5 62 59 59

564 6888 19-03-2018 < 62,69,O71 { 11,28,433

6079600 21-O4-201A { 25, r 0, 195 { 4,51,835

61lt305 24-O4-201a

6262692 05 05 2018 < 34,78,O73 { 6,26,053

627 1898 07 05 20r8 a 52,17,)09 l 9,39,080

645569 I

< 24,47,480

8160516 22-09-2018 { 8,70,955

Total < 7 ,99,44,12L < L,43,9O,662

6242390

6604569

974352 I 3-04-20',t 8 < 48,99,979 { 8,81,996

5986383

6I92560 30 04 2018

31-05-2018 { 1, r 0.66,783 < 19 ,92,O2t

6622549 0r 06-20r8 { r,38,28,933 < 24,49 ,204

6871486 20-06-2018 < 86,64,467 { 15,59,604

7085790 05-07-2018 I 9 t ,26.289

4o16257 ) 2-O9-201a

< 26,77,567 < 4,at ,962

r3 04 20 18 { 32,65,54 l

23-tO-2017 { 1,53.91,551

< 5,87,797

| 3717762

3719029 23-10-2017 < 48,36,222

37 1904 1 23- ) O-2017 { 53,55,128 < 9,63,923

r 1,35,95,389 124,47,170

r 5-02-20 18 < 25,20,548 < 4,53,699

17 -03-20t4 t 1,86,60,809 I 33,58,946

< 23,74,87).{ 1,31,93,394

20-05-201 8 < 8,87,263

04,09 201879 \ tO42

?.49,29,239

t 1,35,97,1 11

{ 48,38,639'26

27

16-O4-2018 < 9,12,874

< 1t ,43,427

r 12,63,68004-05-2018

< 50,71,187

? 63,52,374

< 70,20,444

6523684 2 5-05-20 18 { 53.00,511 < 9,54 ,O92

< 16,42,732

< 34,40,934

r 1,68,68,306Total

{ 1,9 1 .16.300

< 9,37,L2,aO9

3658591 t7 - to-20).7

< 27,70,479

{ 8,70,520

3772403 27 -10-2017

? 72,OO,7 49

33

40

.r3 380634 l 30- 10-2017 { 4,00,04,161
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44

45 3840284 { 82,09,589

46

3817226 31 10 2017 { l,zqldwl tzzazon-,

47

63

69

73

or-11-2017

3440312 ot-11-20t7 < t7,24,833

400227s

< 14,77,726

{ 3,10,470

a 80 ,7 6,967 { 14,53,854

< 7,8r7 { I ,40

{ 84,49,500 { 15,20,910

l5- r r 2017

{ 1,77,38,033 < 3r,92,846

{ 1,39,78, 189

4015218 t5-tt 2017

4224692

+54 I t5/

4229420 
) 

01-12-2017

7

01 12 20:17 156.33,000 { 10.13,940

26-12-2J17 < 43,79,I O0 | { 7,88,238

{ 14.68,046

72.56,2a1

47A721at l2-Ot 20t8 { 81 ,55,8 : r

5038519 08-02 20r8 r 9,58,68,22s { 1,

533833l 24-02-2018 { 56,36,308

5816526 3r 03-2018 < 1,86,60,809

< 10,14,535

{ 33,58,946

607 4926 2 | -O4 -20 ta { 55,04,873 { I,90,877

6337 413 I I -05-20 18 { 1,91,36,964 t 34 ,44 ,654

6361 855 r4 05-20r8 < 90,46,683 { 16,28,403

63915s9 15-05 2018 r 90,46,683

6500246 23-05-2018

{ 25,88,656

7188364 t2-o7 -2018 { 2,18,4 l,6l l { 39,3 1 ,490

7293924 20 07 2018 r 96,54,333 < 17,37,780

? 30,22.449

< 16,28,403

I 5,44,04 i

{ 4,65,958

7293941 20 07 201A < 65.67.394

7 542349 07-08-2018 {1,63,38,006

761 8774 13-08-20 r8 < t,39,21,722

824s3s3 28.09 20 r8 I 3.5.9 6,8 3 3

t-
r 1 1,82.131

r 6,.17,430

< 29 ,40,a4t

< 25,05,9 10

?7t,97.667 r 12,95,580

43212 t9 04-'t 0-20 t8 { 64.10.900 { r l,53,962

8384830 09- 1 0-20 18

8433230 l2- rO-20 18

8440376 l2-r0 20r8

8508693 18 10 20r8

-12€2ptel
11,74,26.306

< 98,52,694

{ 1,04,58,250

r 86,24.989

< 2,30,767

{ 3l ,36,735

{ 'l 7,73,485

{ 10,55,273

{ 18,82,485

{ 15,52.498

48

49

50

5t

54

55

56

57

58

59

60

61

62

64

65

66

68

70

4L37707 24-t t-2017

74

845 5 628 I 5- 1 0-20 18 < 58,62,628

77 8515528 r8 r0 2018
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4189551 28-t1-20\7 < 25,16,O74

I

6931855 23-06-2018

67

71 
i

lzzl

82a6342 02 r0 2018

75

76
I



80

78 a636967 27 -10-20 | A { 36,09,028

8636969 27-10-2018 < 72,ta,05679

81

82

83

{ 12,99,25C

8651454 29-10 2018 11,75.82,433 { 31,64, 838

{ 32,68,945

a662159 30-10 2018 { 6.53,789

8865284 1 5- 1 1-2018 { 5,10,34,506 { 91,86,211

t- - - -----
84 859009254 r 9-03-2018 < 4,19 ,94 ,7 39 { 75,59,053

85 { 71,35,920

Grand Total
{

1,11,43,75,O43 { 20,05,87,508

3. Legal Provisions:

Following provisions o[ Iaw arc rclcvant to the Show Cause Noticc

a) Para 4.03 of the Foreign Trade Policy (2O15-2Ol;
b) Para 4.05 olthe Foreign Trade Policy (2015-20);
c) Para 4.13 of the Foreign'lrade Policy (2015-20);
d) Para 4.74 of the Foreign Trade Policy l2Ol5-2O);
el 9.2O olthe Foreign Trade Policy (2015-20);
f) Para 4.27 of tlre Hand Book of Procedures 12O15-2O);
g) Section 2(e) ofthe Foreigr Trade (DR) &ct,7992;
h) DGF-T Notification No. 33/2015-20 dated 13-10-2017;
i) DGFT Notification No. 3tl2013 (RE-2013) dated: - 01 08-2013;
j) DGm Circular No. 3/2013 (RE-2013) dated, 02-08-2013;
k) Notilication No 18/201S-Customs dated 0l-04-2015;
l) Notilication No 7912O17 -Customs dated i3-10-2017;
m) Section 17 of the Customs Act, 1962;
n) Section 46 (4) ot the Customs Act, 1962',

o) Section 1 I I (o) of thc Customs Acl, 1962;
p) Section 1 12(a) oI the Customs Act;
q) Section 124 of the Customs Act, 1962;

a) Para 4,O3 of the Foreion Trad.e Policu 12015-2O) inter-alia states that :-

An Aduance Authonsatton r-s Ls.sued Lo aLLouL duty free import of inputs, tDhtch are
phgsicallg incorporated in export product (making normal allou,,ance for wastage). In
addttton, fuel, oil, energy, catalysts u.thich are consumed./ utilised to obtain export
producL, mag o"lso be aLlouted. DGFT, bg means of PubLic Notice, maA exclude ang
product(s) from puruieut ol Aduance Authoisation.

Para 4.OS of the Foreion Trade Policu 12O75-2O) inter-alia states that :-

4.O5 EttgtbLe Appticant / Expori / SuppLg

(a) Aduance Authorisation can be Lssued either to a manufocturer exporter or
merchant exporter tied to supporting manufacturer.

< 6,49,625

{ 1,81,60,80630- I 0-2018866 1 481

{ 36,32,161

859009664 02 01 2019 { 3,96,44,000

Total

b)
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(b) Aduance Autho*ation for phannaceutical products manufactured through Non.
Infinging (NI) process (as indbated in paragraph 4.18 of Handbook of Procedures)
shall be issued to manufocdirer exporter onlg.
(c) Aduance Authorlsation shall be i.ssued for:
(i) Physical export (incLuding export to SEZ),

(ii) Inte rme dtate suppLA; and/ or
(iit) Supply of goods to the categories mentioned in paragraph 7.O2 (b), (4, @, A, b)

and (h) of this FTP. (iu) Supplg of'stores' on board of forergn going uessel / aircraft,
subject to cond.ition tho-t there is spectfb Standard Input Output Nonns in respect of
ttem supplied.

c) Para 4,73 Foreiqn Tradp Polica 12O15-2O) inter-a.lia states that :-

4. 13 Pre-import condition in certain coses-

(n DGFT mag, bg Nottfication, impose pre import condilion for inputs under Lhis

Chapter.

(tt) Import item^s subject to pre-import condition are listed [n Appendrx 4J or uiLl be
as indicated in Standard Input Output lVorms /SlOIif

d) Para 4,74 Foreion Trade Policu 12O75-2O) inter-alia sta.tes that :-

4. 14 Details o[ Duties exempted

Imports und.er Ad.uonce Authonsatinn are exempted lrom paymenl of Basic Cu.stoms
DutA, Additional Custofits Duty, Education Cess, Anti-dumping Duty, Counteruoiling
Duty, Safeguard Dutg, Transition Product Specific Safeguard Dutg, ulrcreuer applicoble.
Import against supplies couered under poragroph 7.O2 (c), (d) and (g) o[ FTP will not be
exempted from pagment of applicabte Anti-dumping Dutg, Counteruailing Duty,
Safeguard Duty and Transition Product Spectfir Safeguard Dufu, if ang. Hotueuer,
imports under Aduance Authori^sation for phgsical exports are also exempl from uthole of
the integrated tax and. Compensatrcn Cess leuiable under sub section (7) and sub
sectinn (9) respectiuelg, of section 3 of the Custorn^s Tailf Act, 1975 (51 of 1975), as maV
be prouid.ed in the notification i.ssued by Deparlment oJ Reuenue, and such imports shatt
be subject to pre-import condition. lmports against Aduance Autltoisations for physicat
exports are exempted from Integrated Tox and Comperusatinn Cess upto 31.03.2018
onty.

e) Para 9.2O Forelqn Trade Polica t2O15-2O) inter-alia sto.tes that :-

9.20
"Export" is as defined in FT (D&R) Acl, 1992, as amended from time to time.

fl 4.27 Exports/ Supplies in anticipaLion or subsequenL to is-suc ol an Aulhori^sation

(a) Exports / supplies made from the dote of EDI generated file number for an Aduance
Authori-sation, mag be accepted towards dbcharge of EO. Shipping / Suppla
document(s) shouLd be end.orsed with FiLe Number or Authorisation Nuraber to establAh
co-relation of exports / supplies with Authoisation [ssued. Export/ suppLg document(s)
should also contaLn details of exempted maLerials/ inpuls consumed.

(b) If application i^s approued, authoisatian shall be t^ssued based on input / output
norm.s tn force on the dote of receipt of application by Reginnal Authoity. IJ in the
interuening peiod (i.e. from date of filing of applicatbn and date of bsue of
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h)

authonsotion) the nonns get charLged, the autlnrization u.tiLl be issued tn propordon to
prouisional exports / supplies atreadg made tiLL anA amendment in norm-s b notified. For
remaining exports, PoLicg / Procedures tn force on date oJ issue of authorisation shall be

applicable.

(c) The exporl { SCOMET items shaLl not be permitted against an Authori-sation until and
unLess the requbite SCOMET Authortsation is obtained bg the applicant.

(d) Exports/ supplies mode in onticipatton ol authonsation shall not be eligible for inputs
with pre-import condition.

d Sectton 2(e) of the Foreign Trad.e (DR) Act, 7992 sta.tes tha.t :-

(e) "import" and'export" means respectiuelg binging into, or taking out of, India ang
goods by ktnd, sea or air;

Notifbation No.33/ 201 5-2O2O New Delhi,
Dated: 13 October,2Ol7
Subject: Am.endments in Foreign Trade Policg 201 5-20 -reg

S O (E), ln exercbe of pouers conlerred bg Section 5 of FT (D&R) Act, 1992, read with
paraqraph 1 .02 of Lhe Foretgn Trade Poticy, 20 1 5-2O2O, as amended from time to time,

the Central Gouernment herebg makes foLlowing amendments in Forergn Trade Polbg
20)5-20. 1. Para 4. 14 is amended lo read o.s under: "4.14: Details of Duties exempted
lmports under Aduance Authori-satinn are exempted from pagmenl of Basic Customs
Dutg, Additional Customs Dutg, Education Cess, Anti-dumptng Dutg, Counteruailing
Duty, Safeguard Dutg, Transition Product Specific Safeguard Dutg, uhereuer applicoble.
lmport against supplit:s couercd untk'r paraqraph 7 O2 {c), (d) and (q) of FTP u-tiLl not be

exempted from pagment oJ appLLcobte Anti-dumping DutA, Counteruailing Dutg,

Safeguard Duty ond Transition Product Spectfrc Safeguard Dutg, if ang. Howeuer,
imports under Aduance Authorization for phgsical exports are also exempt from u.it ole of
the integrated tax and Compensation Cess leuiable und.er sub-sectton (7) and sub
section 19) respectiuelg, o[ section 3 o[ the Cu.stom.s Tanff Act, 1975 (51 of 1975), as mag

be prcutded in the nottJ'ication ussued bg Depanment ol Reuenue, and such imports shall
be subjecL to pre-import cond.ition."

i) NOTIFTCATTON NO. s7 tRE-2073)/ 2009-2074
NEW DELHI, DATED THE 74 Auaust.2013

In exercbe ol pou.ters conferred bg Sectton 5 of the Foreign Trade
(Deuelopment & Regulatbn) Act, 1992 (No.22 of 1992) read with paragraph 1.2 of
the Foreign Trade Policg, 2OO9-2O14, the Central Gouemment herebg notifies the

foLlouing amendments in the Foretgn Tratle PoLbg (FTP) 2OO9'2O14.
2. A.fter para4.1.14 ol FTP a neur para 4. 1.15 i^s inserted.
"4.1.15 Whereucr S.ION pcrmlts use of either (a) a genenc input or (b) olternatiue
inputs, unle-s.s Lhe name of the specific input(s) lwhich has (haue) been used in
manufacturing the exporT productl gets indbated / endorsed in the reLeuant

shipping bill ond these inputs, so endorsed, match the desciption in the releuant
bitl of entry, the concerncd Authorisation Luill not be redeemed. In other uords, the
name/ desciption of the input used (or to be used) in tle Authonsation must match
exactlg the name/ desciption endorsed in the shipping bill. At the time of
dlscharge of export obligation (EODC) or at the time of redemption, RA shall altotu
onlg those inputs whtch haue been specificatly indbated tn the shipping bill. "
3. Poro 4.2.3 of FTP ts being amended bg adding the phrase '4.1.14 and
4.1.I5" in ploce of "ond 4.1.14". The amended para u-nuLd be as und.er:
"Prouisbns of paragraphs 4. 1. I I , 4. 1. 12, 4. 1 . 13, 4. 1. 14 and 4. 1. 15 oJ FTP shaLt be

appLtcable for DFIA holder. "
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4. Effect of thls Notlflcatlon: Inputs actuallg used in manufacture of the
export product should onlg be imported under the authorisation. SimtLarly inputs
octuallg imported must be used in the exporl product. This has to be established
in respect of euery Aduance Authori-sation / DI;IA

j) PoUcg Circular No.Os (RE-2O13)/2OO9-2O74
Da.ted. the 2nd. August, 2073

Subject: Withdrau-.tal of Policy CircuLar No.30 dated IO. 1O.2OO5 on Importability of
Altematiue inputs oLlowed as per SION

Notifbatinn No. 3I has been i,ssued. on I st Augus| 2O 13 whtch stipulotes "nputs
actuolly used in manufacture of the export product should only be imported. under
the outhori.sation. Similarly inpuls actually [mported must be used in the export
product. " AccordingLg, the earlier Policy Circular No.3O clated lO IO.2OO5 becomes
infructuous and hence stands wtthdrown.

2. This is to reiterate that duty free import of tnputs under Duty
Exemption/ Remtssion Schemes under Chapter-4 of FTP shall be guided bg the
Nottfrcation No. 31 issued on 1.8.2013. Hence ang claiftcation or nottJiration or
communbatian issued by this Directorate on thi^s matter which may be repugnant to

thi:s Notifiratinn shall be deemed to haue been superseded to the extent of such
repugnanca.

k) NotiJication No. 78/2O75 - Cnstoms, Dated: O7-O4-2O75-

G.S.R. 254 (E).- In exercise of the powers confcrn:d by sub-section (l ) oi section 25 of
the Customs Act, 1962 152 of 19621, the Central Government, being satisfied that it is
necessary in the public interest so to do, hereby exempts materials lmported into lndia
against a valid Adva-nce Authorisation issued by the RegionerJ Authority in terms
of paragraph 4.03 of the Foreign Tradc Policy {hcreinafter refcrred to as thc said
authorisation) from the whole of the duty of customs leviable thereon which is
specified in the First Schedule to the Customs Tarilf Act, 1975 (5I of I 975) a:rd lrom
the whole of the additional duty, safeguard duty, transitional product specific
safeguerrd duty arrd zrnti-dumping duty leviable thereon, respectively, under sections
3, 8E}, 8C and 9A of the said Customs Tariff Act, subject to the following conditions,
namely:-

(i) that the said authorisation is produced beforc the proper officer of customs at
the time of clearance for debit;

(i1) that the said authorisation br:ars,

(a) the name and address of the importer and the supporting manufacturer
in cases where the authorisation has been issued to a merchant exporter; arrd

(b) the shipping bill number(s) and date(s) and description, quantity and
va-lue of exports of the resultant product in casr:s where import takes place after
fulfillment o[ exporl obligationl or

lcl the description and other specifrcations where applicable of the
imported materials and the description, quantity and value of exports of the
resultant product in cases where import takes place before fulfillment of export
obligation;

(iii) that the materia.ls imported correspond to the description and other
specifications where applicable mentioned in the authorisation and are in terms of
para 4.12 of the Foreign Trade Policy and the value amd quantity thereof are within
the limits specified in the said authorisation;
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(iv) that in respect of imports made before the discharge of export obligation in
full, the importer at the time of clearamce of the imported matenals executes a bond
with such surety or security and in such form and for such sum as may be specified
by the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, binding himself to pay on demand ar amount equal to the duty
leviable, but for the exemption contained herein, on the imported materia.ls in respect
of which the conditions specihed in this notification a-re not complied with, together
with interest at the rate of fifteen percent per annum from the date of clearance of the
said materials;

(v) that in respect of imports made after the discharge of export obligation in
full, if tacility under rule 18 (rebate of duty paid on materials used in the manufacture
o[ rcsultant product) or sub-rule (2) oi rule 19 of the Central Excise Rules,2OO2orof
CENVAT Credit under CENVAT Credit Rules, 2004 has been availed, then the importer
sha.ll, at the time of clearance of the imported materials furnish a bond to the Deputy
Commissioner of Customs or Assistart Commissioner of Customs, as the case may be,

binding himself, to use the imported materials in his factory or in the factory of his
supporting manufacturer lor thc mzrnufacture of dutiable goods and to submit a
certificate, fronr thr: jurisdictional Contral Excise officer or from a specified chartered
accountant within slx months from the date of clearance of the said materials, that the
imported materia.ls have been so used:

Provided that if the importer pays additional duty of customs leviable on the imported
materials but for the exemption contained herein, then the imported materials may be

cleared withoul lurnishing a bond spccified in this condition and the additional duty
of customs so paid shall be eligible tor availing CENVAT Crr:dit under the CENVAT
Credit Rules, 2004;

(vi) that in respect of imports made after the discharge of export obligation in full,
and if facility under rule l8 (rebate of duty paid on materials used in the manufacture
of resultant product) or sub-rule (2) of rule 19 of the Central Excise Rules, 2OO2 or of
CENVAT credit under CENVAT Credit lluies, 2004 has not been availed and the
importer furnishes proof to this effcct to the satisfaction of the Deputy Commissioner
of Customs or the Assistant Commissioner of Customs as the case may be, then the
imported materials may be cleared without furnishing a bond specified in condition
(v);

(vii) that thc imports and exports arc undertaken through the seaports, airports or
through the inland container depots or through the land customs stations as
mentioned in the Table 2 annexed to the Notification No. 16/ 20 15- Customs dated
01.04.2015 or a Special Economic Zone notihed under section 4 of the Special
Economic Zones Act,2005 (28 of2005):

Provided that thc Commissioner of Customs may, by special order or a public notice
and subject to such conditions as may be specihed by him, permit import and export
through arly other sea-port, arrport, inland container depot or through a land customs
station within his jurisdiction;

(viii) that the export obligation as specified in the sard authorisation (both in value
and quantity terms) is discharged within the period specified in the said authorisation
or within such extended penod as may be granted by the Regional Authority by
exporting resultalt products, manufactured in lndia which are specified in the said
authorisation:

Provided that all Advance IntermediaLe authorisation holder shall discharge export
obligation by supplying the resultant products to exporter in terms of paragraph 4.05
(c) (ii) of the Foreign Trade Policy;

(rx) that the importer produces evidence of discharge of export obligation to the
satisfaction of the Deputv Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, within a period of sixty days of the expiry of period
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allowed for fulfillment of export obligation, or within such extended period as the said
Deputy Commissioner o[ Customs or Assistant Commissioner of Customs, as the case
may be, may allow;

(*) that the said authorisation shall not be translerred and the said materials
shal1 not be transferred or sold;

Provided that the seud materizrJs may be translerred to a job workcr for processing
subject to complying with thc conditions spccificd in the relevant Central Excise
notifications permitting transfer of materia.ls for job work;

Provided further that, no such transfer for purposes ofjob work shall be effected to the
units located in areas eligible for area based exemptions from the levy of excise duty in
terms of notification Nos. 32 /1999-Central Excise dated 08.07.1999,33/1999-Central
Excise dated 08.07. 1999, 39/2OOl' Central Excise datcd 31.07.2001, 56l2OO2
Central Excise dated 74.7\.2OO2, 57 l2OO2- Central Excise dated 14.ll.2OO2,
49l2OO3- Central Excise dated 10.06.2003, 50/2003- Central Excise dated
10.06.2003, 56/2OO3- Central Excise dated 25.06.2003,71l03- Central Excise dated
09.09.2003, 8/2OO4- Central Excise dated 27.O1.2OO4 and 20/2OO7- Central Excise
dated 25-O4.2OO7:

(xi) that in relation to the said authorisation issur:d to a mcrchant exporter, any
bond required to be executed by the importer in terms of this notification shall be
executed jointly by the merchart exporter and the supporting manufacturer binding
themselves jointly and severedly to compiy with the conditions specified in this
notification.

l) Notification No. 79 O77 - Customs, Dated: 73-1O-2O77-

Central Gouemment, on being satbfied that it is necessary in the publb interest so to do,
made the following further amendments in each of the nottfications of the Gouernment of
India in the Mini.stry of Finance (Department of Rr:uenue), spectfied tn column (2) of the
Toble belou.t, [n the manner as specified- in the corresponding entry in column (3) of the
said Table:

Table:

s
No

Nottfication
number ond
ciate

Amendments

(s)

In the said notificatton, Ln the opening paragraph,- (a) Jor the
words, brackets, figures and letters "from the uhole of the

(1) (2)

I 16/ 20I 5-
Custom^s, dated
the 1 st Apil,
2O 1 5 [uide
number G.S.R
252(E), doted
the 1 st Apil,
20lsl

18/ 2015-
Customs, dated

2
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sub section (9) of section 3 of Lhe.sard Custonr.s Taril Act:

Lhe Luord.s " Houteuer, in authoisations uthere exemption from
integrated Lo,r and qood.s ttml sentice tox compensation cess
A not auailed, the [oltouting categoies o[ suppties, shall atso 

I

) be counted Lowards fulfilment oI exporT obLigation:" shall be ,

I substttute d.



the 1 st April,
20 I 5 [uide
number G.S.R.

254 (E), dated
the I st Apil,
20lsl

additional dulg leuiable thereon under sub- 2 sections (1), (3)

and (5) oJ section 3, saJeguord duty Leuioble thereon under
sectton 88 and anti-dumping dutg Leuiable thereon under
section 9A", the uords, brackets, figurcs and letters "from the
whole of the additional dufu leuiablethereon under sub-
.secfdons (l), (3) and (5) of section 3, integrated tax [euiabLe

thereon under sub-section (7) of section 3, goods and serutces
Lax comperLsaLLon cessLeuiabLe thereort under sub section (9)

oJ section 3, safeguard duty leuiable thereon under sectinn
8E, counteruailing dutg Leuinble thereon under sectton 9 and
anti-dumptng dufu leuinble thereon under section 9A" shall be

substituted;

lb) in condition (uiii), after the prouiso, the follouing prouiso
shall be inse rted, namelg:

" Prouided further that notu.tithstanding angthing contained
hereinoboue for the said outhori-sations where the exemptinn

from integrated tox and the goods and seruices tox
compensation cessleuiable thereon under sub section (7) and
sub secLktn (9) oJ section 3 oJ the said. Customs Tarilf
Act, hc,s been auailed., the export obligation shall be

Jugilled bg phgslcal exporb onlg;";

(c) after condition (xi), the follouing conditions shall be

inserted, nameLg :-

" (xiL) thot the exemption from integrated tox and- the goods
and seruices tax compensation cessleuinble thereon under
sub-sectinn (7) and sub-section (9) of section 3 of the said
Custom"s Tarilf Act shall be subject to pre-inport
cond.ition;

(xiii) that Lhe exemption from integrated tox and the goods
and seruices tax compensation cessleuiable thereon under
sub-section (7) and sub-sectbn (9) of section 3 of the said
Customs TarilJ Act shall be o.ualldble up to the 37st
March,2078.".

m) Section 17 17) of the Custom.s Act, 7962 read.s o'si

ISECTION 17. Assc.ssme nt of dutg. - (]) An importer entering ang tmported goods
und.er section 46, or an exporter enteing anA expott goods under sectinn 50, shall,
soue os otherLuise proukled in section 85, sef-assess the dutg, if ang, leuiable on
.such goods.

Prouided thdL Lhe x:lectnn of cases for ueification shalL pnmarily be on the basLs

of nsk euaLuation through appropriate seLection citeia.

(3) For the purposes of ueiftcation under sub-section (2), the proper officer mag
require the importer, exporter or any other persoi to produce any document or
information, Luherebg the dutg leuiable on the imported goods or export goods, as

LLLe c()se mttg be, can be ascerleined and thereupon, the intporter, exporter or such
other person sholl produce such document or fumish such information.
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(2) The proper offtcer mag uert_fg the enties made under section 46 or sectton 50
and the -sefasse.s.sment of goods rekned to in sub sectton (1) and for thi,s

purpose, examine or test ang imported goods or export goods or such part thereof
a.s maA be necessary.



(4) Where it Ls found on ueification, exomlnatlon or testing of the goods or
othenoise that the sef as.se.s-sment i.s not done correctlA, the proper offi.cer may,
uithout prejud.ice to any other oction uhich mag be taken under thb Act, re

assess the duty leuiableon such goods.

(5) Where anA re-assessment done under sub-section (4) i-s contrary to the self
assessmenl done bg the importer or exporTer and in cases other than those uhere
the importer or exporter, as the case may be, confinns his acceptance of the soid
re- assessment in writing, the proper offi.cer shall pass a speoking ord.er on the re-

assessmenl, within fifteen dogs from the dote r.r./' re-as,sessme nt o[ the bitl o[ entry
or the shipping bill, as the case maA be .

Explonation. - For the remoual ol doubts, it is hereby declared that in cases u.there

an importer has entered ang imported goods under section 46 or an exporLer has
entered anA export goods under section 5O before the d-ate on u-thich the Finonce
BtlL, 2011 receiues the assent of the President, such imported goods or export
goods shall continue to be gouerned bg the prouisions of section 17 as it stood
immediately before the date on u-thich such a.s.senl i-s receiued.

n) Section 46 14) of the Customs Act, 7962 read.s as:-

"The importer uhile presenting a Bill of Entry, shall make and subscibe to a declaration
as to the truth oI the contenls ol suctt bill of entrg anrl shall, in supporl o[ such
declaration, produce to the proper olftcer the tnuoict:, if any, reloting to the imported
qoods......."

o) Section 77 7 (o) of the Custom"s Act, 1962 lnter alla stipulates-

(o) any goods exempted, subject to ang condition, from dutg or ang prohibition in respect
of the import thereof under this Act or any other lau.t for the time being in force, in respect
of uhich the condttion Ls not obserued unless thr: non obscruance of the condition u,as
sq.nctioned by the proper officer;"

p) Further section 772 of the Customs Act, 7962 prouid.es for penal actlon
and inter-alia stipulate s:-

Any person shall be liable to penally Jbr improper imporleLion o_f goods,
(a) uhq in relation to any goods, does or omits to do anA act uthtch act or omlssinn

u.tould render such goods liable to conftscation under section 111, or abets the doing
or omission of such an qct, ... .. .. -. ... . ...

s) Seelion 124 oJ the Customs Act, 7962 inter alia stipulates :-

No order conftscattng ang goods or imposing ang penalty on onA person shall be made
under this Chapter unLess the owner of the goods or such person

(a) is giuen a notice in uiting u-tith the pior approual of the officer of custom-s not
below the rank of an A.s-sistant Commissioner of Cu.slom.s, infonning him of the grounds
on uhich it i,s proposed to conflscate the qoods or k; impose a penaltg;
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The following goods brought from a place outside India shall be liabLe to confiscatton: -



(b) is giuen an opportunitq of making a representation Ln wntlng uithin such
reasonable time as maA be specified in the nottce against the grounds of confi,scation or
imposition of penaLtg mentnncd Lheren; and

(c) i-s giuen a reasonable opportunitll of being heard ln the matter

4. Imposition of two conditions for availing the IGST exemption in terms of
Notification No. 79 l2Ol7-Cus dated 13-1O-2O17:-

4.1 Whereas Advance Authorizations are issued by the Directoralt: General of
Foreign Trade (DGFT) to importers lor import of various raw materia-ls without
payment of Customs duty and the said export promotional scheme is governed by
Chapter 4 of the Foreign Trade Policy (2015-20), applicable for subject case artd
corresponding Chapter 4 of the Hand Book of Procedures (2015-20). Prior to GST
regirnc, in terms of the provisions <>l Para 4.14 of the prevailing Foreign Trade Policy
(2015-20), the importer was allowed to enjoy benefit of exemption in respect of Basic
Customs Duty as well as Additiona.l Customs Duties, Anti-dumping Duty and
Safeguard Duty, while importing such input materials under Advarce Authorizations.

4.2 With the introduction of GST w.e.l 01-07-2017, Additional Customs Duties
(CVD & SAD) were subsumed into thc newly introduced Integrated Goods and Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of such Additional Dutres of Customs. Accordingly,
Notilrcation No.26 /2O17 -Customs dated 29 June 2017, was issued to give effect
to the changcs introduced in thc GST regime in respect of imports under
Advance Authorization. It was a consr;ious dccision to impose IGST at the time
of im port, however, at the same time, importers were ailowed to either take
credit of such IGST for payments of Duty during supply to DTA, or to take
refund of such IGST amount within a specified period. The corresponding
changes in the Policy were brought through Trade Notice No.11/2018 dated 30-
06-2017. It is pertinent to note here that while in pre-GST regime blanket
exemption was allowed in respect of all Duties leviable when goods were being
im ported under Advance Authorizations, contrary to that, in post-GST regime,
for imports under Advance Authorization, the importers were required to pay
such IGST at the time of imports and then they could get the credit of the
same.

4,3 However, subsequently, the Government of India decided to exempt
im ports under Advance Authorizations from payment of IGST, by introduction
of the Customs Notification No.79l20 1 7 dated 13-7O-2O17 . However, such
exemption from the payment ol' IGST was made conditional. The said
Notification No.7912017 dated I 3-1O-2O17, was issued with the intent of
incorporating certain changes/ amendment in the principtil Customs
Notifications, which were issued for extending benefit of exemption to the goods
when imported under Advance Authorizations. The said Notification stated that
thc Central Government, on being satisfied that it is necessary in the public
interest so to do, made thc following further amendments in each of the
Notifications of the Government oI India in the Ministry of Finance {Department
of Revenue), specified in column (2) of the Table below, in the manner as
specified in the corresponding entry in column (3) of the said Tab1e. Only the
relevant portion pertaining to the Customs Notification No.18/2015 dated 01-
04-2O15 is reproduced in Para 3fi) above, which may be referrcd to.

4.4 Therefore, by issuing the subject Notification No. 79 /20) 7-Cus dated 13-
1O-2O17, the Covernment of India amended inter-aiia Notification No.18/2O15-
Cus dated O1-O4-2O15, and extended exemption from the payment of IGST at
the time of import of input materials under Advance Authorizations. But such
exemption was not absolutc. As a rider, certain condit.ions were incorporated in
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the subject notification. One being the condition that such exemption can only
be extended so long as exports madc undcr thc Advance Authorization are
physical exports in nature and thc other being thc condition that to avarl such
benefit one has to follow the pre-import condition.

5. The Director General of Foreign Trade, in the meanwhile, issued one
Notification No. 33/2O15-2O dated 13-10-2017, which amended the provision of
Pa:.a 4.14 of the Foreign Trade Polic,v (201.5 20), to incorporate the exemption from
IGST, subject to compliance of the pre-import and physical export conditions. Ir
is pertinent to mention, that the principal Customs Notification No. 18/201S-Cus,
being an EXIM notification, was amended by the Notification No. 79/2O77-Cus dated
l3-1O-2O17, in tandem with the changed Policy by integrating the same provisions for
proper implementation ol the provisions of the Foreign Trade Policy {2015-20).

5.1 Therefore, conscious legislative intent is apparent in the changes made in
the Foreign Trade Policy (2O15-2O) and r:orrc:sponding changr:s in thc rclcvant
Customs Notifications, that to avail the benefit of exemption in respect of lntegrated
Goods and Service Tax (IGST), one would requrrc to comply with lhe following two
conditions: -

ii)

A11 exports under the Advance Authorization should be physical exports,
thereforc, deba.rring erny dccmcd cxporl from bcing considcrcd towards
dischargc of export oblig.rtion;
Pre-import condition has to be followed, which requires materieds to be
imported first and then be used for manufacture of the finished goods,
which could in turn be exported for discharge of EO;

6. Physical Export condition in relation to the Foreign Trade Policy (2Of 5-2Ol
and the Notification No. 79l2Ol7-Cus dated 13-10-2017, and whether it was
followed by the importer:

5.1 Whereas the concept of physical export is derived from Para 4.05(c) and Para
9.20 of the Foreign Trade Policy (2015-20) read with Section 2(e) ot the Foreign Trade
(DR) Act, 7992. Para 9,20 of the Policy refers to Section 2(e) of the Foreign Trade (DR)

Act, )992, which defines 'Exporl' as folk>ws:-

(e)"import'' and 'export" means respectiuelg binging into, or taking out of, India ong
goods bA land, sea or air;

Therefore, primarily, export involves taking out goods out of India, however, in
Chapter 4 of the Policy, Para 4.05 defines premises under which Advance
Authorizations could be issued and states th:rt

(i) Phgsical export (including export to SEZ);
(ii) Interme diate supplg; and/ or
(iii) SuppltJ oI goods to Lhe colegories mertionad in pctragraptL 7.02 (b), (c), (e), A,
(g) and (h) ol thi-s FTP.
(iu) Suppty of 'stores' on board of foretgn going uessel / aircraft, subject to
condition that there is spectfb Standard lnpul Output iVorms in respect of ilem
supplicd.

6.2 Therefore, the definition has bcen lurthcr oxtended in spccific tcrms under
Chapter 4 of the Policy and the supplies made to SEZ, despite not being an event in
which goods are being taken out of lndia, are considered as Physical Exports.
However, other three categories defined under (c) (ii), (iii) & (iv) do not qualify as
physica1 exports. Supplies of intermediate goods are covered by Letter of lnvalidation,
whereas, supplies covcred under Chaprcr 7 o[ tht: I)o)icy are considered as Dccmcd
Expofts, None of these supplies arc cligib.le for bcing considered as physical cxports.
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6.3 This implies that to avail thc benefir of exemption as extended through
amendment of Pata 4.14 of the Policy by virtue of the DGFT Notification No. 33/2015-
20 dated 13-10-2017, one has to ensure that the entire exports made under an
Advelnce Authorization towards discharge of EO are physical exports. In case the
entire exports made, do not fall in the category of physical exports, the Advance
Authorization automatically sets disqualified for the purpose ol exemption.

7. Pre-import condition in relation to the Foreign Trade Policy (2O15-2O) and
the lYotification No,79l2OL7-Cus deted L3-LO-2OL7; Determination of whether
the goods imported under the impugned Advance Authorization comply with the
pre-import condition, and whether it uras followed by the importer.

7.1 Whereas pre-import condition has been part of the Policy lor long. In terms of
Para 4. I 3 of the Policy, there arc certarin goods for which pre import condition was
made applicable through issuance of DGFT Notilication way before the Notification
dated 1 3- 10-20 1 7 came into being.

7.2 The definition of pre-import directly flows lrom Para 4.03 of the F-oreign Trade
Polrt:1 (2015 20)lcrstwhilt: Pztra 4.1 3 oi thc I)olicy (2009-r4)1. It demands that
Advance Authorizations are issued for import of inputs, which are physically
incorporated in the export goods allowing legitimate wastage.This Para
specifically demands for such physical incorporation of imported materials in
the export goods. And the same is only possible, when imports are made prior to
export. Therefore, such Authorizations principally do have the pre-import
condition in-built, u,hich is requircd to be followed, barring where otherwise use has
becn allowed in terms of Para 4.27 ot the Foreign Trade Policy (2015-20)[erstwhile
Para4.72 ofthc Policy (2009 14)1.

7.3 Advance Authorization are issued for import of Duty-frt:e materials first, which
would be used for the purpose of manufacture of export goods, which would be

exported out of India or be supplied under deemed export, if allowed by the Policy or
the Customs Notifi::ation. The very name Advance Authorization was coined with
prefix'Advance', which illustrates and indicates the basic purpose as aforesaid. Spirit
of the scheme is furthcr understood, from the bare fact that while time allowed for
import is 12 months (conditionally extendable by another six months) from the date of
issue of the Authorization, the time allowed for export is 18 months (conditiona.lly
extendable by 6 months twice) from the date of issue of the Authorization. The reason
lor the same was the practical fact that conversion of input materials into finished
goods ready for export, takes considerable time depending upon the process of
rrrarr u factu re.

7.5 A Circular No.3/2013 (RE-2013) dated, 02-08-2013, was also issued by the
Minrstry of Commerce in line with the aforesaid Notification. The Circular reiterates
that Duty free import of inputs under Duty Exemption/Remission Schemes under
Chapter-4 ol FI'P shall be guided by the Notification No. 3l issucd on 1.8.2013.

7.6 Thereforc, comb.incd rcading o[ I)ara 4.03 ol the Foreign 'l'rade Policy, in force at
the time of issuance of the Authorizations, and the Notification aforesaid along with
thc Cjrcular as rncntioned above, makcs it obvious, that benefit of exemption from
payment of Cuetoms Duty is extended to the input materials subject to strict
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Therefore, any category of supply, be it under letter of Inva.lidation and/or to EOU
and/or under Internationa,l Competitive Bidding (lCB) artd/or to Mega Power Projects,
other thar actual exports to other country and supply to SEZ, cannot be considered as
Physical Exports for the purpose of Chapter 4 of the Foreigrr Trade Policy l2Ol5-2O1.

7.4 DGFT Notification No. 3'l/2013 (RE-2013) dated: - Ol-08-2013, was issued to
incorporate a new Para No.4.1.15 in the Foreign Trade Policy. The said Para is an
extension of the Para 4. l.3lPara 4.03 of the Policy (2015-2001 and stipulated further
condition which clarificd thc ambit ol the aforesaid Para 4.1.3. Inputs actually
imported must be used in the export product.



condition, that such materials would be exclusively used in the manufacture of
export goods which would be ultimately exported. Thcrefore, thc importcr does not
have the liberty to utilize such Duty-free materials otherwise, nor do they have
freedom to export goods manufactured out of something, which was not actually
imported,

7,7 Therefore, such Authorizations principally do have the pre-import condition in-
built, which is required to be followed, barring whcrr: otherwist: usc has been allowr:d
in terms of Pa:-a 4.27 of the Foreign Trade Policy (2015-20) [erstwhrle Para 4.12 o[ the
Policy (2009-14)1. Para 4.27 of the Hand Book of Procedures for the relevant penod
allows exports / supplies in anticipation of an Authorization. This provision has been
made as an exception to meet the requirement in case of exigencies. However, the
importers/ exporters have been availing the benefit of the said provision without
exception and the export goods art: rnadc out of dorrrcstically or othcrwisc procurcd
materials and the Duty-free imported goods are used for purposes other than the
manufacture of the export goods. However, Para 4.27 (d) has barred such benefit of
export in anticipation of Authorization for the inputs with pre-import condition.

7,E Specihc provision under the said Para 4-27 ld) was made, which states that -
(d,) Exports/supplies mad.e in anticipation of authorization sho.ll not be
eliglble Jor inputs utith pre-import cofldition.

Therefore, whenever pre-import condition is applicable in respecl of the goods

to be imponed, the Advalce Authorization holder does not have any liberty to export
in aiticipation of Authorization. The moment input materials are subject to pre-import
condition, they become ineligible for export in anticipation of Authorization, by virtue
of the said provision of Pata 4.27 ldl.

7.9 The pre-import condition requires the imported materials to be used for the
manufacture of hnished goods, which are in turn required to be exported towards
discharge of export obligation, and the same is only possible when the export happens
subsequent to the commencement of imports aller allowing reasonable trme to
manufacture finished goods out of the samc. Therefore, whcn thc law demands pre-
import condition on the input materia.ls to be inportcd, goods canno! be exported in
anticipatlon of AdvzLnce Authorization. Provisions of Para a,27lal & (d), i.e export in
anticipation of Authorization and the pre-import condition on the input
materials are mutually exclusive and cannot go hand in hand

8, Whereas Advance Authorization Schr:mc is not just anothcr scheme, where one
is allowed to import goods Duty [ree. for whit:h rhe solc liabilitv o[ rhe benehcizrn. is to
complete export obligation only by exporting goods mentioned in the Authorization. It
is not a scheme that gives carte blanche to the importet, so far as utilization of
imported materials is concerned, Rather, barring a few exceptions covered by
the Policy and the Notifrcation, it requires such Duty-free imported materials to
be used specifrcally for the purpose of manufacture of export goods. As discusscd
above, the scheme requires physical incorporation ol thc imported materizrls in thc
export goods after zLl.lowrng normal wasLage Export good s are required to be

manufactured out of the very materials which have becn imported Duty free. The law
doea not permit replenishment. The High Court of Allahabad in the case of
Dhararnpur Sugar MilI rr:ported in 20 15 (321) DI-T 0565 (AU.)has otrserucd that:-

" From the record.s ue flnd. that the import authorization requires the
phgslcal incorporation oJ the imported input in export product after
alloulng lnormal uostage, reference clause 4.7.3, In the [nstant cose, the
assessee has hopelessly failed to establi:;h the physical tncorporation of the
imported input in the exported suqar. The ,4-s.sr,-s-^ing Authoitg and tht: Tribunal
appears Lo be correcl in reutrrlinq a Jindtnr:1 ltlot Lhe appellunt has rtiolaled Lha

proui-stons of CusLoms AcL, in exportinq suqor uitLtouL Lharr: beinq onA Exporl
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/?r,lr,rtsc Orrlcr the facts of this CA.S E

E.l The Honble Supreme Court in the case of Pennar lndusties reported \n TIOL

20 15-(162)-SC-CUS has held that :-

"lt ulould mean thaL not onLg the raLu maleial Lmpork:d (in respect of uLhich

exemplion from dutg is souqhtl s to be uttbzed tn the man.ne r mentioned, namelg,

for manufacture of spectfied producls bA the importer/ assessee itself, this uery
material l Las to be utiLized tn discharge of export obLigation. It, thus, becomes
abundantlg clear thrrt as per thls Nofifilcation, in order to aaail the
exemption from import d.utg, it is necessary to tnake export of the
p"oduct ,n,a,nuJactared Jron that aery taut materlal uhich is inported,,
This conditton ts admittedLy nol ful,tilLed bg the assessee cts there Ls no export of
Lhe goods -from the ratu matenoL so utihzed. Instead, export i:s of the product
manu,factured from other materiaL, that too through third partg. Therefore, tn stnct
setLse, Lhe nrandu\e ol tlta said NoLification has not becn [uLftlted bg the

asse.ssee. "

A.2 The High Court of Madrets (Madurai Bench) in the case of M/s Vedanta Ltd on
the issue under consideration held that:-

"pre-import simply means import of raw materials before export of the
Iinished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

8.3 Conditions No. (v) & (vil of the Notifrcation No. 18/2O15-Cus dated O1-O4-

2015, prescribe the modalitiee to be followed for import of Duty-free goods under
Adv:rnce Authorization, in cases. where export obligation is discharged in fu1l, before
the commencement of imports. This is to ensure that the importer does not enjoy the
benefit of Duty exemption on raw materia-ls twice for the same export. It is but natural
th:rt in such a situation the irnportcr would have used domestir:ally procured materials
lor the purpose of manufacturc of goods that have been exported ald on which
required Duties would have bcen paid and credit of the samt: would also have been

availed by the importer. The importer has in this kind of situation, two options in
terms of the abovc Noufication:

8.4.1 The first option is elucidated in condition No. (v) of the notification, which is as

undcr-

"(u) tltat in respect of imports made after the dt-scharge of export
obLigation in fuLl, if facility under ntLe 18 (rebate of dutg paid on mateials used-

in the manufacture of resultant product) or sub-ntle (2) of rute 19 of the Central
D,xcise Rutes, 2002 or of CENVAT Crr:dit under CENVAT Credit Rules, 2OO4 has
been auailed, then the importer shaLl, at the time of cLearance of the tmported
matenals furnish a bond lo the DeputA Commksioner o[ Customs or Asstitant
Commissioner of Custons, as the case mag be, bindtng himsetf, to use the

imported mateials ln hLs factory or in the factory of his supporting manufacturer

for the manufachtre of dutiable goods and to submit a certiftcate, from the
jursdictional Central Ext:Lse o[ftcer or lrom a spectfied clTartcred occountant Luithin

sr-x rnonlhs from the datc o[ clearance of the said materials, that the imported
materials haue been so a.sed.

Prouided that tf the importer pags additional dutg of customs leuiable on the
imported mateials but for the exemption contained herein, tlrcn the imported
materials mag be cleared w[thout fumishing a bond specified in this conditton and
tLrc ad<litionaL dutA of cusLonls so paLd shall be eligibLe [or auailing CENVAT Credit
under the CEM/AT Credit Rules, 2OO4;"
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8.4.2 The second option is similarly elaborated in condition no. (vi) of the notification,
as under-

"(ut) thaL in respect of imporLs maclc after the rlischorge o[ export
obtigatinn in full, and if facility under tuLe )B (rebate of duty paid on ma.teial-s
used in the manufacture of resultant prod.uct) or sub-rule (2) of rule 19 of the
Central Excise Rules, 2OO2 or of CENVAT credit und.er CEM/AT Credit Rules, 2OO4

has not been auoiled. and the importer furnishes proof to thi-s effect to the
sotisfaction of the DeputA Commtssioner of Cu.s tonI^s or the AssLstant Commlssioner
of Custonls as the case mqA be, then th(: ittportecl rnoterta\s rnog be c:Lertred

utithout furnishing a bond specified in conditton (u);"

8.5 Thus, the purport of the above conditions in the erstwhile notification is to
ensure that if domestically procured inputs have been used for manufacture of the
exported goods and the inputs arc irnported Duty-frec after thc exports, thcn the
beneltt of"zero rating" ofexports is not availcd by thr: r:xporler twicc.

8.6 Thus, insertion of such conditions in thc notification, is indicative of legislative
intent of keeprng check on possible misuse of the scheme. However, ensuring
compliance of these two conditions is not easy, on the other hand, such conditions are
vulnerable to be mis-used and have the inhcrent dangr:r to pave way lor'rent-st:r:king'.
Therefore, to plug the loop-hole, and to facilitate & streamline the
implementation of the export incentive scheme, in the post-GST scenario the
concept of "Pre-Import" and 'Physicel Export" was introduced in the subJect
Notification, which make the said conditions (v) & (vi) infructuous. This is also in
keeping with the philosophy of GST legislation to remove as murny conditional
exemptions as possiblc and instead providc lor zt'ro'rating of cxports through the
optlon of taking credit of the IGST dutrcs paid on thc importcd inputs, at the time of
processing of the sard inputs.

8,7 It is the Duty of arr importer seeking bcncfits of cxemption extendcd by
Customs Notifications issued by thr: Govcrnmr:nt ol India/ Ministry of Finance. to
compl-v with the conditions imposcd in the norification, which dctcrmincs, whcthcr or
not onc becomes cligibic lor thc cxcmi;tion Exemption from payment of Duty is not
a matter of right, if the same comes with conditions which are required to be
complied with. It is a pre-requisite that only if such conditions are followed, that
one becomes eligible for such benefrt. As discussed above, euch conditione have
been brought in with the objective of facilitating zero-rating of exports with
minimal compliance and maximum facilitation.

9, Whereas IGST benefit is available againsr Advance Authorizations sublect to
observernce of pre-import condition in Lerms o[ thc conditions of Para 4. 14 o[ the
Foreign Trade Policy (20 15-20) & also the conditions ol the newly introduced condition
(xii) of Customs Notification No.18/2015 dated 0l-04-2015 as added by Notification
No.79120).7-Cus dated 13-10-2017. Such pre-import condition requires goods to be
imported prior to commencement of exports to ensure memufacturing o[ finished goods
made out of the Duty-free inputs so imported. These finished goods are then to be
exported under the very Advance Authorization Lowards discharge of export obligation.
As per provisions of Para 4.03 ol the Foreign 'l'rzrde Policy {2015-20), physical
incorporation of the imported materiads in the cxport goods is obligatory, and the setme
is feasible only when the imports precedes export.

9.1 The following tests enables one to determine whether the pre-import condition
in respect of the Duty-free imported goods have been satisfied or not:

i) lf the importer fulflls a part or complotc exporl obligation, in respect of an
Advalce Authorization, even before commencement of any import under
the subject Advance Authorization, it is implied that such imported
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materials have not gone into production of goods that have been
exported, by whrch the export obligation has been discharged. Therefore,
pre-import condition is violated,

ii) Even if the date of the first Bill of Entry under which goods have been
inrported undcr an Authorization is prior to the date of the first Shipping
Bill through which exports have been made, indicating exports happened
subsequent to import, but if documentar5r evidences estabiish that the
consignments, so imported, were received at a later stage in the factory
aftcr thc commencemcnt of exports, then the goods exported under the
Adveuce Authorization could not have been manufactured out of the
Duty free imported goods. This aspect can be verihed from the date of the
Goods Receipt Note {GRN), which establishes the actual date on which
materials are received in the factory. Therefore, in absence of the
imported materia.ls, it is implied that the export goods were
manufacturr:d ou1 of raw materials, which were not imported under the
subject Adveuce Authorization. 'lherefore, pre-import condition is
violated.

iii) ln cases, where multiple input items are allowed to be imported under arr

Advance Authorization, and out of a set of import items, only a few are
rlrrportcd prior to conrrncncenrent of export, it implies that in the
production of thc cxpr:rt goods, cxccpt for the item already imported, the
importer had to utilize materials other than the Duty-free materia.ls
imported under the subject Advance Authorization. The other input
rnaterials are imported subsequently, which do not and could not have
gone into productionof the finished goods exported under the said
Advance Au thorization.'lhcrelore, prc-import condition is violated.

iv) In some cases, preliminary imports are made prior to export.
Subsequently, exports zue effected on a scale which is not commensurate
with the imports already made. If the quantum of exports made is more
than the corresponding imports made during that period, then it
indicates that materials used for manufacture ol the export goods were
pro<'ured othr:rwise. Il(:st ol the imports are madr: Iatcr which never go

into producti(>n of the goods exported under rhe subject Advarce
Authorization. It is then implied that the imported matena.ls have not
been utilized in entirety for manufacture of the export goods, and
therefore, pre-import condition is violated.

10. Whether the Advance Authorizations issued prior to 13-1O-2017 should
come under puriew of investigation.

10.1 lt is but natured that the Advance Authorizations which were issued prior to 13-

lO-2017, wou.ld not ald could not contain condition written on the body of the
Authorization, that one has to fulfii pre-j.mport condition, for the bare fact that no
such pre-import conditi<ln was specifically incorporated in the parent Notification
No. l8/2015 dated O1-04-20,l5. The said condition was introduced by the Notihcation
No. 7912017-Cus dated 13-10-2017, by amending the principa-l Customs Notification.
Therclore, for the Advancc Authorizations issued prior to 13 lO-2O17, Iogically there
was no obligatron to cornply with the pre-import condition. At the same time, there
was no exemption from the IGST either during that period. Notihcations are published
in thc public domain, and every individual zrllected by it is aware of what benefit it
extends and in return, what conditions are required to be complied with. To avail such
benefits extended by the Notification, one is duty bound to observe the formalities
and/or comply with the conditions imposed in the Notification.
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1O.2 While issuing the subject Notillcation, the Government of lndia instead of
imposing a condition that such benefit would be made available for Advance



Authorizations issued on and aJter the date of issuance of the Notification, kept the

doors wide open for those, who obtained such Advance Authorization in the past too,

subject to conditions that such Authorizations erre valid for import, and pre-import

and physical export conditions have also been followed in respect of those Advartce

Authorizations. Therefore, instead of narrowing down the benefit to the importers, in
reality, it extended benefit to many Advance Authorizations, which could have been

out of ambit of the Notification, had the date o[ issue been made the basic criterion for
determination of availment of benellt. Furthcr, the notification did not bring into
existence any new additional restriction, rather it introduced new set of exemption,
which was not available prior to issue of rhc s:rid notification. However, as always,
such exemptions were made conditional. Even the parent notiftcation, did not offer
carte blanche to the importers to enjoy benefit of exemption, asit also had set of
conditions, which were required to be fulfilled to avail such exemption. As such, an act
of the Government is in the interest of the public at large, instead of confining such
benehts for the Advance Authorizations issued after 13-10-2017, the option was left
open, even for the Authorizations, which werc issued prior to the issuance of the said
notification. The notification never demanded that the previously issued
authorizations have to be pre-import compliant, but definitely, it made it compulsory
that benefit of exemption from IGST can be extended to the old Advance
Authorizations too, so long, the same are pre-import compliant.The importers did have
the option to pay IGST and avail other benefit, as they were doing prior to introduction
of the said notification without lollowing pre-import condition. Thc moment they opted
for IGST exemption, despite being zrn Advancc Authorization issued prior to I 3- 10-
2077, if was necessar]. for the importer to ensure that pre-import/ physical export
conditions have been fully satisfied in respect of the Advance Authorization under
which they intended to import availing exemption.

1O,3 Therefore, it is not a matter of concern whcther an Advancc Authorization was
issued prior to or after 13-10-2017, to ascertain whether the same is entitled for
benefit of exemption from IGST, the Advance Authorization should pass the test of
complying with both the pre-import and physica.l export conditions.

11. Whether the Advance Authorizations can be compartmentalized to make it
partly compliant to pre-import/ physical export and partly otherwise.

11.1. Whereas Adveince Authorization Schcrrrc has alwavs becn Advance
Authorizatron specific, The goods to be imported/ exported, quantity of goods required
to be imported / exported, va.lue of the goods to be imported / exported, nos. of items to
be allowed to bc irn ported / exported, everything is determined in respect of the
Advance Authorization issut:d. Adverncc Authorization spccific bcncfits arc extended
irrespective of thr: lact whcth<'r lhc inrporl('r choosr.s 1o import thc w,holc malerials al
one go or in piece meal. Therefore, such benefit and/or liabilities are not Bills of Entry
specific. Present or the erstwhile Policy has never had any provision for issuance of
Advalce Authorizations, compartmentaJizing it into multiple sections, part of which
may be compliant with a particular set of conditions arld another part compliant with
a different set of conditions. Agreeing to the r:laim of considering p.lrt of thc imports in
compl.iarce with pre-rmport condition, when ir is adrnirtcd by thc importcr thar prc-
import condition has been violated in respect of alr Advance Authorization, would
require the Policy to create a new provision, to accommodate such diverse set of
conditions in a single Authorization. Neither the present set of Policy nor the Customs
notihcation has any provision to consider imports under an Advanr:e Authorization by
hypothetically bifurcating it into an Authorization. simultancouslv compliant to
different set of conditions. As of now, rhe Advancc Authorizations are embedded with a
particular set of conditions <lnly. An authorization can be issued either with pre-
import condition or without it. Law doesn't permit splitting lt lnto two imaginary
set of Authorizationa, for which requirement of compliances are different.

11.2 Allowing exemption for part compliance is not reflective in the Legislative
intent. For proportional paymcnt oI Customs Dut-,,' in r:asr: of partial fu1fi1rrrt.nr of EO.
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specific provistons have been madc in thr: Irolicy, which, tn turn hurs been incorporated
in the Customs Notification. No such provision has been made in respect of imports
w.r.t Advalce Authorizations with "pre-import and physical exports" conditions.In
absence of the same, compliance is required in respect of the Authorization as a
whole. In other words, if there are multiple shipments of import & multiple shipments
of cxport, then so long as th<:re are: somc shipments in respect of whjch duty free
imports have taLken place latcr & cxports corresponding to the same have been done
before, then, the pre-import condition stipulated in the IGST exemption notification
gets violated. Once that happens, then even if there are some shipments
corresponding to which imports have taken place first & exports made out of the
same thereafter, the IGST exemption would not be available, as the benefits of
exemption applies to the license as a whole. Once zrn Advzrnce Authorization has
been defaultcd, thcrc is no provision to consjdcr such dcfault in proportion to the
offence committed.

1 1.3 Para 4.49 of the Hard Book of Procedures (20 1 5-20), Volume-I, demands that
if export obligation is not fulfillcd both in terms of quantity and value, the
Authorlzation holdcr shall, for thc nrgularization, pay to Customs Authorities,
Customs Duty on unutilized value of imported/ indigenously procured material
along with interest as notified; which implies that the Authorization holder is legaliy
duty bound to pay the proportionate amount of Customs Duty corresponding to the
unfulfilled export obligation, Customs Notificatron too, incorporates the same
provision.

11.4 Para 5.14 (c ) oI the lland Book of Procedures, Volume-I, (2015-20) in respect
of EPCG Scheme stipulates that where export obligation of any particular block of
years is not fulfrlled in terms of the above proportions, except in such cases where the
export obligation prescribed for a particular block of years is extended by the Regional
Authority, such Authorization holder shall, within 3 months from the expiry of the block
of yr,'eLrs,pav as Dutlcs of CusLonls, an arnount that is proportionalc to the unfulfilled
portion of the export obligationvis :r vis thc total export obligation, In addition to the
Customs Duty calculable, interest on the same is payable. Customs notification too,
in corporates the same provision.

11.5 Thus, in both the cases, Advzrnce Authorization under Chapter 4 & EPCG under
Chapter 5 of the HBPv I, the statutory provisions have been merde for payment of Duty
in proportion to the unfulfillcd EO. This made room for perrt compliamcc ard has offered
for remedial measures. The same provisions have been duly incorporated in the
corresponding Cu stoms Notifi cations.

11.5 Contrary to above provisions, in thc case of imports under Advance Authorization
wiLh pre-import and physical exporl conditions for the purposes of avarling IGST
cxemptions, both the Policy as well as the Customs Notifications are silent on
splitting of an Advance Authotisation. This clearly indicates that the legislative
intent is totally different in so far as exemption from IGST is concerned. It has
not come with a rider allowing part comPliance. Therefore, oncc vitiated, the IGST

exemption would not be applicable on entire imports made undcr thc Authorisation

72. Violations in respect of the Foreign Trade Policy (2O15-2O) and the
condition of the Notification No. 79l2OL7-Cus dated 13-1O-2O17 in respect of
the imports made by the importer:-

12.1 Whereas Customs Notification No.79 l2Ol7 dated 13-10-2017, was issued
extending benefit of exemption of IGST (Integrated Goods & Service Tax), on the input
raw materia)s, when .imported under Advaace Authorizations. The original Customs
Notifications No 18/2015 datcd 01-04-2015, that governs imports under Advance
Authorizations, has been suitably :rmended to incorporate such additional benefit to
the importers, by introduction of the said Notihcation. It was of course specihcally
mentioned in the said notification that "the exemption from integrated tax and the
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goods artd services taj{ compensation cessleviable thereon under sub-section (7) and
sub-section (9) of Section 3 of the said Customs Tariff Act sha.ll be subject to pre-
import condition;"therefore, for the purpose of availing the benefit of exemption from
palrment of IGST, one is required to comply with the pre-import condition. Pre-import
condition demands that the entire materials imported under Advance Authorizations
should be utilized exclusively for the purpose of manulacture of finished goods, which
would be exported out of lndia. Therefore, if rhe goods erre exported before
commencement of import or even a-fter commencement of exports, by manufacturing
such materia.ls out of raw materials which were not imported under the respective
Advalce Authorization, the Pre impon condition is violated.

12.2 DGFT Notification No. 33/2015-20 dated l3-10-2017 ermended thc Peua 4.14 of
the Foreign Trade Policy (2015-20). It has been clearly stated in the said Para 4.14 of
the Policy that-

' imports und-er Ad.uance Authorlsation for phgslcal exports are also exempt

from u,thole of the integrated tax and Compensation Cessleuiable under sub-
sectton (7) and sub section (91 respe:ctiur:l9, ol sccLbn 3 of the Cu-stom.s Tanff Act.
1975 (51 of 1975), as maA be prouided tn the notification bsued bA Deportment
of Reuenue, and. such lmports shall be subject to pre-irnport condltion. "

Basically, the said Notification brought the same changes in the Policy, which have
been incorporated in the Customs Notification by the aforementioned amendment.

12,3 For the purpose of availing the bencfit of exemption from paymcnt of IGST in
terms of Pala 4.),4 of the Foreign Tradc Policy (2015-20) arrd the corresponding
Customs Notificatron No.7912017-Cus dated 13-lO-2O17, it is obligatory to comply
with the pre-import as well as physical export conditions. Therefore, if for reasons as
elaborated in para 7 above, the duty-free materials are not subjected to the process of
manufacture of frnished goods, which are in turn exported under the subject Advance
Authorization, condition of pre import gcts violated.

12.4 Combined provisions of the Foreign Trade Policy and the subject Customs
Notifrcations, clearly mandate, only imports under pre-import condition would be

allowed with the benefit of such exemption subject to physical exports. Therefore, no
such exemption cal be availed, in respect of the Advance Authorizations, against
which exports have already been made before commencement of import or where the
goods are supplied under deemed exports. The importer failed to comply with the
aforementioned conditions

13, Pre-import has to be put in respect of input, which should find place in
paragraph 4.13 ofthe Foreign Trade Policy, which is not so in the prcsent case.

13.1 Para 4.13 (i) stalcs thar.

"DGFT may, by Notifi.cation, impose pre-import condition for inputs under this
Chapter."

The said Para clearly left open, the scope of imposing pre-import conditlon on
any goods which could have been covered by the said Chapter 4 of the Policy.
Therefore, imposing such condition across board lor all goods imporlcd under Advance
Autltorization was well within the competence arrd :ruthority o[ the Policy makers. The
only condition was to issue a Notification before imposition of such pre-impon
condition. [n the present case DGFT has rssucd thc Notific.rtion No 33/2015-20,
which fulfills the requirement of the said provision of lzrw.

L3.2 Pata 4.13 ol the l.-oreign Trade Polic-y statt-,s Lhat to irnp()se prc-imporl condition
the Directorate Generai of Foreigrr Trade is required to issue Notification for that
purpose. The DGFT has followed the said principle and accordingly issued Notification
No. 33/2015-20 dated 13-10-2017. The said Notification is general in nature and
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does not exclude any goods from the punriew of the same. Onlv conditron that is
imposcd that lor one zrnd all goods, is that prc rmport conditron has to be followcd in
casc lhc itrrporter wajlts Lo trviu] thc bencllL of ICST exemption. [n absence of any
specific negative list containing specilic mention of set of goods, which may not be

covered by the sard provis.i.on, it has been ensured that al1 goods are covered by the
said Notificat.ion, provided that thc importer intends to avail exemption of IGST. It is a
common practice end understanding that in case of general provision, the same
is applicable to one and all except those covered by a specific clause in the form
of negative list.It is neither practicable nor possible to specify each and every
single item on earth for the purpoBe, In absence of any such negative list oflered
by the said notificetion, such pre-import condition becomes applicable for all
goods to be imported,

13.3 Therefor:, the qucstion o[ spr:c:ific mention of a particulzrr sct of items does not
arise. It is impracticable and impossiblc to issue a Notification mentioning all possible
goods, which could be imported under AdvaLnce Authorrzation, to bring them within
the ambit of pre-import condition, Much simpler atld conventional way to cover
goods across board is to iaaue l{otification in general, without any negative list.
The DGFT Authority has done the same, ald issued the subject Notification No.

3312O),5-2O dated 13-10-2017, which without eny shadow of doubt covers all goods

inc)uding the one being imported by the importer. Mis-interprcation of the scope of
Para 4.13 of the Foreign Trade Policy and an attempt to confine the scope of the sard
para to infer that the subject goods imported are not covered by the said para is not
in cunsonancq with thc Policy in vogur:.

13.4 Interpretation that the reference to "inputs with pre-import condition" in the
Foreign Trade Policy and Hald Book of Procedures should be r:onstrued to mean only
those inputs which have been notified under Appendix-4J also appears to be distorted,
misleading and contrary to the spirit o[ the Policy. Para 4.13 states that "DGFT may,
by Notification, imposc pre-import condition for inputs...". Thc tr:rm Inputs has been
used in general without conhning its' scope to the set of limited items covered by
Appendix-4J. As discussed below, the purpose of Appendix-rkl is to specify export
obligation period of a few inputs, for which pre-import condition has also been
imposed. tsut that does not mean, the item has to be specified in Appendix-4J, for
being considered as inputs herving pre-import condition imposed. The basic
requirement of the Para is to issuc a Notification under Foreign Trade Policy, declaring
goods on which such pre-import condition is imposed. Such requirement was fulfilled
by the Policy makers and DGFT Notification No. 33/2015-20 dated 13-10-2017, was
issued accordingly. The Notification, by not incorporating aly negative list or exclusion
cl:rusc, rn:rdc it clcar that any inputs inrportcd undcr Advanct' Attthorization, would
requirc to follow prc-import r:ondition in case thc importer wants to avarl benefit of
IGST exemption. Appendix-tLJ has nothing to do with it.

13.5 Appendix 4J issued in tandem with the provision of Para 4.22 of the
Foreign Trade Policy during the material period (presently under Paru 4.42 of the
Hand Book of Proccdurcs), providcs for cxport obligation period in rcspect of vaLrious

goods aliowcd ro be importcd Whrlc, I)erra 4.22 is the general provision, that spccifies
18 months as the export obligation pcriod in general, the sard Para. also provides that
such export obligation penod would be different for a set of goods as mentioned in
Appendix-4J. Therefore, Appendix-4J has been plac€d in the Policy as a part of
Para 4.22 of the Policy and not as part of Para 4.13. Secondly, Appendix-4J is
basically a negative list for the purpose of Para 4.22, w}l.ich specifies a set of
goods for which export obligation period is diflerent from the general provision
of Para 4.22. ln addition to that in respect of those items additional condltion
haa also been imposed that pre-import condition hae to be followed.

13.5 From the heading of the said Appendix-4J, which states that "Export
Obligation Period for Specified Inputs..,..." it r:learly refers to Para 4.22 of lhe
Foreign 1.radr: Policy I Para 4.42 o[ Lhe Hand Book of Procedurcs. it becomes clear
that the purpose of the same is to define EO period of specified goods. Simply,
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because Appendix 4J demands for compliance of pre-import condition, does not mean
that the same becomes the list meant for goods for which pre-import condition is
applicable. Therefore, emphasizing on the fact that the goods imported are not covered
by the Appendix 4J, and thr:rr:fore, arc bcyor.rd thr: purvicw o[ thc sublt:r:t noti[it:ation
is incorrect and baselcss.

L4, Violations of the prowisions of the Custorns Act, 1962:-

14.1 Whereas in terms of Section 46 of the Customs Act, 1962, while presenting the
Bills of Entry beforc thr: Customs Authority lor clt:ar.rnce of the imported goods, it was
the duLy of thc importcr to dcclarc whcthcr or nor thc\, compJied wrth thc conditions of
pre-import and/or physical export in respect of rhe Advance Authorizations under
which imports were being made availing benefit of IGST exemption. The law demands
true facts to be declared by the importer. It was the duty of the importer to pronounce
that the said pre-import and/or physical exports conditions could not be followed in
respect of the subject Advancc Authorization. As thc importer has been working under
the regime of self assessment, wher(j they havc bt:cn given ljbcrty to dctcrmine every
aspect of an imported consignment from classification to declaration o[ va]ue ol the
goods, it was the sole responsibility of the importer to place correct facts ald figures
before the assessing authority. In the matenal case, the importer has farled to comply
with the requiremcnts ol law and incorrectly availed benefit of exemption of
Notification No 79/2077-Cus datcd l3-l0 2Ol7 This has thcrcfore. resulted in
violation of Section 4(: oI thr: Customs A<:1. 1962.

14.2 The importer failed to comply with the conditions la:d down under the relevant
Customs Notification as well as the DGFT Notification alrd thc provisions of the
Foreign Trade Policy (2O15-2O), as would be evident lrom the discussion in the earlier
paras of this Noticc. The amount oi IGST not pard, is recoverable under Section 28(4)
of thc Customs Act, 1962 along with intercst.

14.3 With the introduction of self-assessment under thc Customs Act, more faith is
bestowed on the importer, as the practice of routine assessment, concurrent audit and
examination has becn dispcnsed with and the importers have been assigned with the
responsibility o[ assessing their own goods undcr Section ]7 of thc Customs Act,
1962. As a part o[ self assessment by thc importer, it was duty of the importer to
present corrcct facts and declare to the Customs Authority about their inability to
comply with the conditions Iaid down in the Customs Notification, while secking
benefit of exemption under Notification No.7912017-Cus dated l3-10-2017. However,
contrary to this, thr:y availed benefit ol the subject Notification for claiming the
exemption from pavment of IGST suppressing the fact that the export took place prior
to import of the goods under Advance Authorization and they are not ent.itled for
exemption of IGST as they did not comply with the conditions laid down in the
exempdon Notification in violation of Section 17 Of the Customs Act, 1962. Amount of
Customs Duty attributable to such bcnefit avaibd in the lorm of cxemptjon of IGST, is
fhereforc, rccovcrablc lrom thcm undcr Scction 28{ 1) oI thc CusLorris Act, 1962.

14.4 The importer failed to comply wrth the prc-import condition of the Notification
and imported goods Duty free by availing benefit of the same without observing
condition, which they were duty bound to comply. This has k:d to conrravention ol the
provisions of thc Notification No.79/2017 Cus datCd l3 10 20 17. and rhc Forcign
Trade Policy (2015-20), which rendered rhc goods liable to confiscation under Secrion
I 1 1(o) of the Customs Act, I962.

14,5 Section 114A of the Customs Act, 1962, stipulates that where rhe Duty has not
been levied or has been short-levicd bv rt-'ason o[ co'llusion or anv willful mis-
statement or supprcssion ol lacts, tht: pcrson who is liabk: to pay thc Duty rrr inrr:rcst,
as the case may be, as determined under su b-scclion (lr) ol Sectjon 28 shal] also be
liable to pay a penalty equal to the Dury or interest so determined. lt appears thar the
Noticee has deliberately suppressed the fact of their failure to comply with the
conditions of pre-import/ physical export in respect of the impugned Advance
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Authorizations, which they were wel} aware of at the time of commencement of import
itself, from the Customs Authority. Such an act of deliberation appears to have
rendered them liable to penalry undcr Section I 14A ofthe Customs Act, 1962.

14.6 Section 124 of the Customs AcL, 1962, states that no ordcr confiscating any
goods or imposing any penalty on any person shall be made unless the owner of the
goods or such person:

(a1 is gtuen o noLice in wriLing utith tlrc pior approual of the officer ol Customs not
belou.t the rank of an AssLstant Commissioner of Custom^s, informing him of the
grounds on uthich it b proposed to confiscate the goods or to impose a penaltg;
(b) us gtuen an opportunilg of making a representation in uriting within such
reasonable time os may be spectfied in the notice against the grounds of
confLscatton or imposition of penalty mentioned therein; and
(c) is giuen a reasonable opporfitnitg of being heard in the matter;

14.7 Therefore, while Section 28 gives authority to recover Customs Duty, short paid
or not-paid, and Section 110(o) of the A(;t, hold goods liable for confiscation in case

such goods are imported by availing benefit of an exemption notification and the
importer fails to comply with ald/or observe conditions laid down in the Notification,
Section 124 & Section 28 of the Customs Act, 7962, authorise the proper officer to
issue Show Cause Notice for conliscation of the goods, recovery of Customs Duty and
imposition of pr:nalty in terms of Secti<ln 1 12(a) of the Customs AcL, 1962.

14.8 In conclusion it appears that the importer M/s Chiripal Poly Films Ltd., have
contravened the provisions of Section 17 &, 46 of the Customs Act, 1962, and also the
provisions of Customs Notification No. 18/201S-Cus dated O7-O4-2O15, as amended
by the Customs Notification No.7912017 dated 13-10-2017, read with provisions of
Para 4.03, 413 & 4.14 of the Foreign Trade Policy (2015-20), as amended by the
DGFT Notillcartion No. 33/2015 20 datcd l3- I O-2017, issued in terms of the provision
of Pzra 4. 13 of the Foreign Trade Policy (201 5-20), as they imported various items
through NhavaSheva port without payment of duty of Customs under cover of Advance
Authorizations, on the strength of the subject Notification and availed benefit of
exemption from payment of IGST and/or Compensation Cess on the goods so
irrrportcd. lcvrablc in terrns of Sub-s<:ctior: (7) & Sub-section (9) of Section 3 of the
Custonrs 'fariff Acr, I975, but lailed to comply with pre-import and/or physical export
conditions laid down in the subject notification. Their act of omission and/or
commission appeers to have resulted in nonpayment of duty of Customs in the form of
Integrated Goods & Service Tax (IGST) to the extent of Rs 1, 68, 68, 3o6/-in respect
of imports made at through NhavaSheva port which appears to be recoverable under
Scction 28(4) of the Customs Act, 1962 read with Notification No. 18/201S-Cus dated
Ol 04-2015, as :rmended by thc Customs Notillcation N<t.7912017 dated 13-10-2017,
read with provisions of Para 4.03, 4.13 & 4.14 of the Foreign Trade Policy (2015-20),
as amended by the DGFT Notifrcati.on No. 33/2015-20 dated l3-lO-2O17, issued in
terms of the provision of Para 4.13 of the Foreign Trade Policy l20l5-20lr, along with
applicable interest, nnd also appears to attract provision of section 111(o) of the
Customs Acl, 1962, making tht: goods valued at Rs 9,37,12'809/-liable for
confiscation and the Company liable to penalty under Section 1 12 (a) and Section
I I 4A of the Act ibid.

15. Therefore a Show Cause Notice No.351/ 20-21/ Gr.lIG/ CAC/JNCH dated
17.O8.2O21 was issued to M/s Chiripal Poly Films Ltd, Chiripal House, Shivranjani
Cross Roads, Sateliite, Ahmedabad, Gujarat-380015 calling upon them to Show Cause
in writing to the Depu ty/Assistant Commissioner of Customs, Nhavasheva-1,
JarwaLhzlrl:rl Nchru Customs House, Nhaver Sheva, Tal-Udan, Dist-Raigad,
Maharashtra- 4OO7 07 within 30 days of receipt of the notice as to why:-

a) Duty of Customs amounting to Re.1,68,68,3O6/- in the form of IGST saved
in course of imports of the goods through the Nhava Sheva under the
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subject Advance Authorizations and the corresponding Bills of Entry as

detailed above, in respecl of which bcnefit of exemption under Customs
Notification No. 18/20'l 5 dated 01-04-20'l 5, as zrmended by Notification No.

79 12017 -Cus, dated 13-1O-2O17 , was incorrectly avai.led, without
complying with the obligatory pre-import condition as stipulated in the said
notification, and also for contravening provisions of Para 4.14 of the
Foreign Trade Policy (2O15-2O), by resorting to deliberate suppression of
the facr of such non-compliarce from the Customs Authority, should not
be demanded and recovered from them under Section 28(4) of the
Customs Act, 1962 read with the provisions of Section 143(3) of the
Cuatoms Act, 1962 wh.ich provide for recovery of the Customs duty and
interest thereuponby way of enforcernent of theBonds executed by them at
the time of import;

b) Sub.lt:ct goods having asscssatrlc valuc of Rs.9,37,12,8O9/ -im port cd
through the Nhava Sheva under the subject Advance Authorizations shall
not be held liable for confiscation under Section 111(o) ofthe Customs Act,
1962, for being imported availing incorrect exemption of IGST in terms of
the Notification No. 18/2015 dated O1-04-2015, as amended by Notification
No. 791201.7-Cus, dated l3-10 20 17, without complying with obligatory
pre-import r;ondition laid down under the said notillcation:

c) Interest should not be demanded arrd recovered under Section 28AA of the
Customs Acl, 1962, from them on such duty of Customs in the form of
IGST, br:nr:fit of exemptir:n olwhir:h was inr:orrcctlv availcd:

d) Penalty should not be imposed upon them under Section 1l4A of the
Customs Acl, 1962, for improper importation of goods availing exemption of
notilication artd without observance o[ the conditions set out in the
notiflcation, and also by reasons of misrcpresentation and suppression of
facts as elaborated above resulting in non payment o[ duty,which rendered
the goods liable to confiscation under section 1 I 1(o) of the Customs Act,
1962, and also rendered Customs duty recoverable under Section 28{ts.) ot
the Customs Act, 1962;

e) Penalty should not be imposed upon them under Seclion 112(a) of the
Customs Act, 1962, for improper importation of goods availing exemption
under notification No. 1812O15 dated 01-04-2015. as amended by
Notifi cation No. 79 / 2017 -Cus, dated l3-1O-2O77, without observance of the
pre-import and/or physical export conditions set out in the notification,
resulting in non-payment of Customs duty, which rendered the goods Iiable
to confiscation under section 1 1 1(o) oi the Customs Act, 1962;

16. Defetrse Submisslons:-M/s Chiripal Poly Films Ltd submitted their reply to the
Show Cause Notice No.351/20-21 lGr.IlG ICAC/JNCH dated 17.08.202 I whcrern they
interalia stated as under :

16.1 Regarding the payment of the duties foregone on the imports, the noticee
submitted that -

(a) pre-import c<lndition is iully satisficd in respect of 3 Bills of Entrics
(5973331 dtd 13.04.2018, 5986383 dtd 16.04.2018 &, 6242390 dtd
04.05.2018), wherein the Duty demand in the Show Cause Notice is of Re.
27,64,2911-,

(b) a total sum o[ RB. 1,29,50,588/- + Rs. 1L,43,4271- + Rs. 9,12,814/-
aggregating Rs. 1,5O,16,829l- towards custom duties forcgone on the

Itagc -11 rrl 55



goods imported under 9 Bill of Entries (out of Total 1l Bill of Entries) along
with a further sum of Rs.1,13,4A,9aO1- (towerds interest) has been paid.

16.2 The noticee denied the allegation of violations of provisions of the Customs Act,
I 962 levelled in the Show Cause Notice. The noticee emphasized that the true nature
ard scope o[ pre-import condition was not known to them at the time when they
imported the goods under the concerned bills of entry and claimed exemption of
Notihcation No. 1 8/20 1 S-Cus. ;

16.3 Pre-import condition:

The noticee subrnitted that thc Centrad Government has not defined "pre-
import" condition while issuing Notification No.7912077-Cus. dated 13.I0.2017, arrd
the DGFT h;rs also no1 deflned "pre-import" condition wh e issuing Notification
No.33/2015-2020 dated 13 October, 2077 for substituting para 4.1.4 ol the Foreign
Trade Policy. But the concept of "pre-import" condition was explained by the Revenue
authorities before the Hon'ble Gujarat High Court while filing reply affidavits in the
Writ Petitions filed b_v the petitioners In the lead case being Specia) CA
No. 14558/2018 filed by M/s. Ma-xim Tubes Co. Ltd., ar affidavit in reply was hled on
behalf of the Directorate of Revenue Intelligence, Ahmedabad Zonal Unit.

16.4 Partly fulfrlment of the coadition:
The noticee submitted that cvcn the DRI authorities in the Court proceedings,

the materials covered by the AA should be imported first, and imports in a phased
mann(:r is also pcrmissible ; and thurcforc it is obvious thaL quantities of materials
imported duty free in phascd manncr would bc used for productlon o[ the spccified
fina1 products as and when such materials are received in factory of an industry like
us. It is not required nor obligatory fot an industry like us to import the entire
quantity hrst, because imports of materials in phased manner by importing smaller
quantities in instalments or piecemeal is permissible under thc AA scheme. This
peculiarity results in a situation where "prc import" condition may be partly fulfilled
i.e . the condition may be fulfilled lor eL part of the quantity imported under the
Advance Authorisation, and also for a part of the quantity imported under a particular
bill of entry. It is possible that a part of the quantity of raw materials imported in
phased manner was used for production of the specified final products exported under
the said Advance Authorisation towards discharge of exporl obligation of that
Aurhorisation; but lcaving ccrtain qu:r.ntity of raw materials imported at a later stage
in a phased manncr, becausr: such quantity may not hzLve bet:n uscd for cxport ol the
goods under the said Advancc Authorisation. The noticee submittr:d that in their case

also, this situation has arisen because pre-import condition stands fulfilled for a part
of the quantity imported under a bill of entry with reference to a specific Advance
Authorisation. Therefore, re-assessmcnt ol such bill of entry would be required under
Circultrr No. I6/2023-Cus. only ft>r the rr:maining quantitv for which "pre-import"
condrtion was not fulhlled fully. Thc noticee emphasized that their case is of fulfilment
of pre-import condition partly (i.e. for a part of the quantity of materials imported duty
free under a bill of entry in respect of a specilic Advance Authorisation) and partly
requiring re-assessment, because pre-imporl condition was partly fu1filled for certain
quantities of materials imported tex free, whereas this condition was not fulfilled for a
part of the quantity of inputs, imported under the same bill of en1ry. The noticee also
emphasized that re-assessment of only 6 bills of entry (out of 11 bills of entry involved
in this show cause notice) would be required, leaving undisturbed those quantities of
matcrials importcd tax frec undr:r thr: same bill of entry, which wr:re utilised for
fulfilment of export obligation towards the concerned Advance Authorisation. The
noticee submitted that the Show Cause Notice is only Assumption of the authority
that in the case of imports under Advance Authorisation subject to pre-import and
physical export conditions lor the purposes of availing IGST exemptir)ns, both the
Policy as wcl) ars thc Custonrs liotificatir.rns arc silent on splitring o1- an Advance
Authorisa.lion.'lhis clc.rrly indic:Llcs Ihat thc lcgislativc intcnl is totally differcnt in so
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far as exemption from IGST is concerned. lt has not come with a ridcr allowing part
compliance.

16.5 Use For E:rport Only:
The noticee submitted that all the goods irnponed under AA scheme under all

the above referred 1 I bills of entry have been actually utilised lor manulacture of final
products, which were exported.

16,6 Conflscation of the goods: Thc noticce submittcd that-
(i) The goods valued at Rs.9,37,12,809/- a-rc proposed to be held as liable

for confiscation under Section 111(o) of the Customs Act, but this proposal is
unjustified and without any jurisdiction because they are not liable for any omission
or commission that would render thesr: go<>ds liable lor confiscation under Section
I I I (o) of the Act.

(ii) Section I 1 i (o) of the Customs Aot comes into play when the goods were
exempted subject to any condition, and such condition was not observed. No case is
made out in the Notice that conditions of any notification for exemption were not
satisfied. In any case, the goods cleared lor homr: consumption by filing Bills oi Entry
have not been put under seizure, and thesc goods having been cleared for home
consumption, they cease to be "importt:d goods" as contemplated under Section 2(25)
of the Customs Act.

(iii) The goods have been noticed by proper Custom offrcers, and they have
been allowed to be cleared for home consumpLion in the normal course of assessmcnt
In casc of Manjula Showa Ltd. 2OOB .227!. ELT 33O, thc Appellate Tribunal has held
that goods cannot be confiscated nor could anv duty bc imposed whcn there was no
seizurc of a-ny goods. The La-rger Bench oI thc Tribunai in case of Shiv Knpa lspat Pvt.
Ltd. 2OO9 (235) ELT 623 has also upheld this principle.

16,7 Penalties:
The noticcc submittcd that thc proposa) for irnposition ol pcnalties under

Sections 112(a) and I l4A. oi the said Acl arc alsr> unlustrfied bccause there is no case
for imposing even a token penalty on them. Thc noticee quoted the the princrplcs as
laid down by the Hon'ble Supreme Court in the land mark case of Messers Hindustal
Steel Limited reported in 1978 ELT (J1591 wherein the Hon'ble Supreme Court has
held that pena.lty should not be imposed merely because it was Iawful to do so.

16.8 Interest:
In respect of the demand of intcrest thc noticcc submitted that

(i) the proposal for recovery of interest under Section 28AA of the said Act is
a.lso an action de-hors of any merit in law. The present one is not a case of any duty
not levied or short levied or erroneously relunded and hence Section 28AA of the Act is
not applicable. Since the goods importr:d bv r-rs wt.rc correctlv classillcd, and duties
leviable thereon have been noticed and ptrid, thcrc is no non-levy or short levy as
regards importation of the goods in question. lnterest Iiability would arise only when
any duty was liable to be paid as determined under Section 28 of the said Act, and
therefore Section 28AA ol the Act for interest is also not applicable in l-he present case.

(ii) As explained at thc vr:11, bt:ginning ol this reply, the demand jn the
present case is that of IGST leviable undcr sub scctron (7) of Section 3 of thc Customs
Tariff Act. Section 3(7) of the Act is the charging section for IGST on goods imported
into India, and this is a separate levy independent of the customs duty leviable under
section 12 of the Custorns Ar:t. For lat(: payrr)ont oi IGS'f leviable under sub-section (7)

of Sect.ion 3 of the Customs Tariff Act, there is no provision for charging interest.
lnterest is a separate lely, and a charging section or a charging provision for interest
must be present in the statute Ielying the tax in casc ol late payment of such tax b,v

urn noticee.
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The noticee rclied upon a.;udgemcnt of the Hon'ble Gujarat High Court in case of CCE,
Surat I V/ s [-]kai l)radr:sh Sahkari Khand Udyog Ma;rdli Ltd 2O7l 1271|- ELT 32
(Guj.l wherein the Hon'ble Gujarat High Court has firmly held that interest ca-n be

levied and charged on delayed payment of tax only if the statute that levies and
chalges the tax makes a substantive provision in that behalf. The noticee also
referred to and relied upon a recent judgement of the Honble Bombay High Court in
casc of Mahindra & Mahindra l-td. V/s Union of lndia reported in 2022 (1O) Tax
Amendment lndia 2L2 - Bombay High Court, whcrein the Ilonble High Court has
held that in the absence of a specific provision relating to ler,y of inrerest in the
respective legislation, interest cannot be recovered by taking recourse to machinery
provisions relating to recovery of duty.

(iii) The noticee submitted that the methodologr and procedure for
reassessment of goods importcd undcr AA Scheme are provided by the Government of
lndier vidc Circular No. I 6/ 2023-Cus. 'lhis circular is issued pursuant to the direction
of the Honblc Supreme Court in para 75 of the judgment in cases of UOI & others
V/s. Cosmo Films Ltd. and others delivered on April 28, 2023 but the Hon'ble
Supreme Court has not directed for recovery of interest while de.livering this judgment,
and deciding the llcvenuc's appcals bclorc it. l'hc Honble Supreme Court has directed
the Revenue to permit the noticee to claim refund or input credir (whichever applicable
and/or whcrcv('r custorn duty was paid).

16.9 Revenue neutral situation:

The noticee submitted that the situation in their case is revenue neutral.
Therefore, therc cannot be any interest liability only because thc ermount of IGST is
paid now owing to thc litigation about the lcgality and validity o[ thc pre-import
condition Amount of IGST, il paid at thc time of import, was fully admissible as ITC

and as refund; ald the amount of IGST now paid is also fu1ly admissible as ITC arrd
refund. The Government has therefore erroneously and wrongly referred to payment
of interest vide para 5.2(c) of Circular No.l6/2O23-Cus. Inasmuch as such interest
tiability could not have been imposcd by the Government in this case of a totally
revenue neutral situation. The noticec relied upon on Time Limitation are Iike HMM
Limited - 1995 17 6l ELT 497 (SC), Padmini Products and Chemphar Drugs &
Liniments reported in 1989 (43) ELT I 95 (SC) and 1989 (40) ELT 276 (SC) artd others
referred to in submissions in this case.

17. Personal Hearing: Shri Paresh M Dave (Advocate)& Shri P P Jadeja (Tax

Consultant), the authorized representatives ol M/s. Chiripal Poiy Films Ltd attended
the Pcrsonal Hearing on 78 12.2023 and reiterated their earlier submissions dated
24.I r.2023.

18. Show Cause Notice No. 351/20-2 1/Gr.llc/CACIJNCH dated 17.08.2021 issued
by the Assistant Commissioner <rf Customs, Group-llG, NS-[, JNCH for the import
effected from Nhava Sheva Port (made artswerable to Pr.

Comrnissioner/Commissioner, Customs, House, Ahmedabad vide Corrigendum
Dtd.30.09.2022 issued from I.-.No. S/26-Misc-l 17 Il2O2l-22 Gr.llG-JNCH). On the
similar issue, Show Cause Notice No. Vlll/ 10- 11IDRL-KZU lCommr.lO&A12021.-22
dated 16.09.2022 lnas been issued by the Commissioner of Customs, Ahmedabad for
import effected from ICD Khodiyar, Hazira Port and Air Cargo, Ahmedabad wherein
highest amount of duty is involved as compared to Show Cause Notice dated
17.O8.2O21 issued by Assislant Commissioner of Customs, Group-lIG, NS-I, JNCH.
1'hcrcforc, folkrwing I'ara I 1.5 ol thc CirculaLr No, 1053/2/2017-CX dated 10.O3.2017
issued by the Central Board of Excise and Customs, New Delhi, I hereby take up the
said Show Cause Notice No. 351/ 20-21IGr.IIG/CAC/JNCH dated 17.08.2021 for
adjudication.

Page 34 of55



19. Findiugs: I have carefully gone Lhrough the Show Cause Notice dated
17.O8.2O21 , written submissions dated 24.11.2023 filed bv M/s Chiripd Poly Films
Ltd and records of personal hearing hcld on 1A.12 2023.

20. I find from the records that the present Show Cause Notice dated l7.O8.2O21
has been retrieved from CaIl Book for adjudication in view of Honble Supreme Court
decision dated 28.04.2023 in case of M/s. Cosmo Films Ltd. I also find that a-fter
issuance of Show Cause Notice on17.O8.2O21, thc importer was informed vide letter
F.No, VIll/ L0-40/COMMR. /Oe.Al2022-23 datcd 16.02.2023 the reason for transfcr o[
Show Cause Notice to Call Book as stipulated under Sub -Section 94 of Section 28 of
the Customs Act, l962.Accordingly, the time limit specified in Section 28 (9) ibid shall
apply irom the date when the reason specified under Section 28 (9A) has ceased to
exist i.e., with effect frorn 28.04.2023.

21. The issues for consideration before me in the present SCN are as under:-

(i) Whether, the importer, during Octoberl3,2Ol7 to January 9,2019 was
eligible for availing exemption under Notilication No.18/2015 dated 01-
04-201 5, as amended by Notification No.79 12017 -Cus, dated I 3- I 0-
2O17on the inputs imported under Advance Authorizations wrthout
fulfillment of mandatory'Pre Import Condition ?

(ii) Whether the Duty of Customs :rrnounting to Rs.1,68,68,3O5/ -as dctailcd
in rhc Notice is required to be dcrnandcd and recovered from them under
Section 28(4) of the Customs A<:1,1962 alongwith Interest under Section
28AA ofthe Customs Act, 1962?

(iii) Whethcr, subject goods having asst:ssablc vzrlue of Rs,9,37,12,8O9/ -as

detailed in the Show Cause Notir:c. arc Iiable for r:onfiscation under
Section t 1 1(o) of the Customs Act, 1962?

(iv) Whether the Dury of Customs amounting to Rs.1,41,O4,Ol4/-deposited
by them towards Customs Duty in the form of IGST should be
appropriated towards payment of Customs Duty ofRs.1,68,6A3o6l -?

(u) Whethcr amount of Rs.1,O6,36,235/.dr:posited by them towards interesl
should be appropnated towards paymcnt of interest?

("i) Whether the Pre-import condition hzrs been fulfilled in 03 BEs (5973331
dtd 13,04.2018, 5986383 dtd 16.04.2018 &.6242390 dtd 04.05.2018),
wherein amounI o[ Custorn [)uLy involvcd is Rs.27,64,2921- and
asscssablc vzrluc isRs.1,53,57 ,173l -'?

(vii) Whether the noticee is
Customs Acf , 1962?

liable to pena.lty under Section l. 14A of the

(viii) Whether the noticee is liable to penalty under Section I 12(al of the
Customs Act. I 962?

(rx) Whether Bonds executed by them at the time of import is enforceable in
terms of Section 143(3) of the Customs AcI, 1962, for recovery of the
Customs Duty as mentioned above alongwith interest?

22, I find that Duty liability with interest and penal Iiabilities would be reievant
only if the bone of the contention that whether the Importer has viola.ted the
mandatory pre-import condition as stipulated in Notification No.79 /2017-Cus, dated
13-10-2017 is answered in the affirmative. Thus, the main point is being taken up
firstly for examination.
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23. Genesis of Pre Import Condition:

23.1 Before proceeding to adjudication of the Show Cause Notice, let us firstly go

through relevart provrsions whi<:h will give genesis of 'Pre Import Condition'.

An Aduance Authoisotion is is-sued to alloul duty free import of inputs. tuhtch are
phgsicallg incorporated in export product (making normal alloruance for wastage). In
ad.dttrcn, fuel, ot|, energg, caLaLllsts u.thich are consumed/ utilised to obtain export
product, mag also be aLtoued. DGFT, bg means of Public Notice, mag exclude ang
product(s) from puruieu of Aduance Authorisation.

23.1.2Relevant Para 4.13 of the Foreign Trade Policy 12O15-2O) inter-alia states
that:-

4.13 Pre-import condition in certain cases

(il DGFf mag, bg NotiJication, lmpose pre-itnport cond.ition for inputs und.er
thls Chapter,

(ii) Import items subject to pre import condition are li,sted in Appendix 4J or will be as
indicoted in Standard Input Output Norms /SION/.

23,l.3Relevant Para 4.14 of the Foreign Trade Policy (2O15-2O) inter-alia states
that :-

4,74 Details of Duties exempted.-

Imports under Aduance Authoisation are exempted from pagmenl of Basic Customs
DutA, AdditionaL Customs Duty, Education Ces-s, Anti-dumping Duty, Counteruailing
Dutg, Safeguard Dutg, Transition Product Spectfic Safeguard Dutg, u.thereuer applicable.
Import against supplies couered under paragraph 7.O2 (c), (d) and (g) of FTP u-till not be

e.rempted lrom pagment of applicabLe Anti-dumping DutA, Counteruailing Dutg,
SaJeguard DutA ond'l'ransition Product Spect[ic Safeguard Dutg, if ang. Howeuer,
imports under Aduance Authorbation for physical exports are olso exempt from whole of
the integrated tox and Compensation Cess leuiable under sub-sectton (7) and sub-
sectbn (9) respectiueLg, of section 3 of the Cusroms Taiff Ac[ 1975 (51 of 1975), as mag
be prouid.ed in the notiJication i.ssued bA Department of Reuenue, and such imports shalL
ba subk:9t 4t p!9 qLp!)!l t:ondLtktrL Imports aqainst Aduance Authorisalions for phgsical
exports are exernpLed from Integrcrtt:d Tox and Compensation Cess upto 31.03.2018
onlg.

23,1.4 NOTIFICATION NO. 31 IRE-2OLAll 2OO9-2OL4 dated 1* August,2013:

ln exercLse o.[ pou,'crs cortferred bg Section 5 r:f the Foreign Trade
(DeueLopmenL & ReguLatlon) Act, I 992 (No.22 oJ 1992) read uith paragraph 1.2 of
the Forergn Trade Poticg, 2OO9-20 14, the Central GouernmenL hereby notifies the

follouing omendments in the Foreign Trade Policg (FTP) 2OO9-2O 14.

2. After para4.1.14 of FTP a neLU para 4.1.15 i.s inserted.
"4. 1 1 5 Whr:reue r SION permits use of either (a) a geneic input or (b) altematiue
inpuLs, untess the name of the specific input(s) lu.thich has (haue) been used in
manuJactunng the exporl productl gets indbated / endorsed in the re\euant
shipping bill and these inputs, so endorsed, match the desciption in the reLeuant
bill of entrg, the concemed Authori.sation u.till not be redeemed. In otler words, the
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name/ desciptinn of the inpuL used (or Lo be used) Ln the Authoisation must motch
exactly the name/ desciption endorsed in the shipptng bill. At the time of d.ischarge
oI export obltgatton (EODC) or at the time of redemption, RA shaLl allow onlg those
inputs which haue been specificotly indicoted in the shipping biLl."

4 Elfect o.f this Noti-ficotion: lnputs actually used in manufacture of the
export product should onLtl br: impork:d under lhe outhorisotton. Simtlarly
inputs dctually imported must be used. in the export prod.uct, ?his has to
be established in respect of euery Ad,uance Authorlsatlon / DFIA

However, subsequently, the Government decided to exempt imports under
Advance Authorizations from payment of IGST, by introduction o[ the Customs
Notification No.79 12017 dated I 3- 1 O-201 7. However, such exemption from the
payment of IGST was madc conditional. Thc serid Notrficatron No.79 /2017 dated I3-
7O-2O17 , was issued with the intent of incorporating certain changes/ amendment in
the principal Customs Notifications, which were issued for extending benefit of
exemption to the goods when imported under Advance Authorizatrons.

Para 4.14 is amended to read as under:

"4.14: Details of Duties exempted

Imports under Advance Authorisation arc excmpted from pa,yment oI t]asrc
Customs Duty, Additiona.l Customs Duty, Education Cess, Anti-dumping Duty,
Countervailing Duty, Saleguard Duty, Transition Product Specific Safeguard
Duty, wherever applicable, Import against supplies covered under paragraph
7.O2 lc), (d) and (g) ol FTP will not bc excmptcd from payrnent of appiir:able
Anti-dumping Duty, Countervailing Duty, Safeguard Duty and Transition
Product Spccific Sufcguard Dutl', il an1 IIou,cvcr. irnSrorts undcr Aclv:rtrcr'
Authorization for physical exports zrre e so exempt from whole of the integrated
tax and Compensation Cess leviab'le under sub-section (7) and sub-section (9)

respecdvely, of section 3 ot thc Customs Tariff Act, 1975 (51 of 1975), as may
bc providcd in thc notification issucd bv Dcpartmcnt of llcvcnuc, ar-ld such
imports shq[! !q lqb]Lect t9 pre-import condition."
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3, Parct 4.2.3 of FTP t-s being amended bg adding the phrase "4. I . I 4 and
4.1.15" in place of "and 4.1.14". The amended paro u-touLd be as under:
"Prouisions of paragraphs 4.1.11, 4.1.12, 4.1. 13, 4. 1.14 and 4.1.15 of FTP shall be

appLicable for DFIA holder. "

23,2 Wit}l the introduction of GST w.e .f 0I 07 2Ol7, Additional Duties of Cusfoms
(CVD & SAD) were subsumed into thc newly introduced Integrated Goods zrnd Service
Tax (IGST). Therefore, at the tirr]e of irnports, rn addition to Basic Customs Duty, IGSl'
was made payable instead ol such Additional Duties of Customs Accordingly.
Notification No.26/201,7-Customs dated 29 June 2017, was issued to give effect
to the changes introduced in the GST regime in respect of imports under
Advance Authorization. The corresponding changes in the Policy were brought
through Trade Notice No.l l/2018 dared 30-06-2017. I find that rt is pertinent
to note here thar while in pre-GS'l' regime blankct cxempLion was allowed in
respect of all Duties leviable whcn goods wcre being imporred under Advancc
Authorizat.ions, contrary to that, in post-GST regime, for imports under
Advance Authorization, the importers were required to pay such IGST at the
time of imports and then they could get thr: credit ol the samc.

23.2.1 D.G.F.T. Notification No. 33/2O15-2O2O dated 13.1O.2O17 amended the
provisions of Para 4.14 of the Foreign Trade Policy 2OLS-?O which read as under:



23.2.2Notifrcation No. 79l2OL7 - Cuatoms, Dated: 13-10-2077. 'lhe rclevant
afirendment maLde in Principal Notillcation No. 18/2015-Customs datcd 01.04.2015
vide NotificationNo 79/2017 Customs, Dated: l3-10-2017 is as under:

s.
.ty'o

Notification
number and
d.ate

Amendments

(1) (2) (s)

I

2 18/ 20 15-

"Prouided further that notuithstanding angthing contained
hereinaboue for the said authori.sations where the exemption

Irom integraled tox and the good.s and seruices tax
compensation cessLeuiabLe thereon under sub section (7) and
sub-.secf ion (9) oJ scction 3 of the said Custom^s Tariff Act,
has been auailed., the export obligation shall be fulJilled
bg phgsical exports onlg;";

tc)

" (xii) Lhot Lhe exemptinn from tnlegrated tox and the goods and.

serui.ces tox compensation cess leuiable Lhereon under sub-
sectton (7) ond sub-sectbn (9) oJ section 3 of the said.
Customs Tariff Act shall be subject to pre-import
condltton;

CusLoms, dated
the 1 st Apnl,
201 5 [uide
number G.S.R.

254 (E), dated
the I st Apil,
201s|

23.3 Further, I find that Notification No.O1/2019-Cus. dated 10.01.2019
removed/omitted the 'Pre Import condition' laid down vide Amendment Notification
No. 79 12017 Cus datcd 13.10.2017 in th<: Principal Notification No. 18/201S-Cus
dated 01.04.2015.

23.4 The High Court of Madras (Madurai Bench) in the case ol M/s Vedanta Ltd
reported as 2018 (19) G.S.T.L. 637 (Mad.)on the issue under considcration held that:-

"pre-import simply means import of raw materials before export of the
finished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

23,5 I find that the Importer has taken plea that meaning of phrase 'Pre-import
Condition'was neither defined in the FTP policy nor in the notification. I find that 'Pre-

Import Condition'is unambigr-rous word/phrase. Further, I find that thc definition of
pre-import directly flows from Para 4.03 o[ the Forcign Trerde Policy (2015
20)lerstwhile Para 4.1.3 of the Policy (2009-14)l wherein it is said that Advance
Authorizations are issued for import of inputs, which are physically incorporated in
the export goods allowing legitimate wastage. Thus, this Para specifically demzrnds for
sur:h phvsical incorporation ol importcd matcrials in the export goods. And the same
is only possible, when irnports are made prior to cxport. Thcrefore, such
Authorizations principally do have the pre-import condition in-built,which is required
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'1 
ln the said notification, in the' opening porogroph, 1o1 . ..... 

I

', (b) in condition (uiii), after rhe proulso, the [ollou-ting prouLso

I shall be inserted, namelg:-

l

(Q alter cond[tion (xi), the follou.ting conditions shatl be inserted,
nameLg:



to be followed. In the instalt case, it is undisputed fact that the Importer has not
complied with the Pre-Import Condition as la.id down vide Exemption Notification No.
18l2Ol5 dated O1-04-2015, as amended by Notification No.79/2017-Cus, dated 13-
10-2017.

23.6 Further, I find that this issue .is no longer res-integra in as much as Honble
Supreme Court in the case of Union of lndia Vs. Cosmo Films Ltd reported as 2023
(72) GSTL 147 (SC) has overruled judgmenr ol Honblc High Court ol Gujarat and has
held that pre-.import condition, during October,2OlT to January,2o19, in Advarce
Authorization Scheme was va-hd. Relevant Pnrzrs of the decision are as under:

59.The object behind imposing the 'pre-import condition' is discernible from
Paragraph 4.03 of FTP and Annexure-4J of the HBP; that only few articles were
enumerated when the FTP was publishcd, is no ground for the exporters to
compla-rn that other articles could not bc included for the purpose of 'pre-
import conditlon'; as held earlicr, that rs thr: import of Paragraph 4.03(i). l'hc
numerous schemes in the FTP are to maintain an equilibrium between
exporters' claims, on the one hand and on the other hand, to preserve the
Revenue's interests. Here, what is involved is exemption and
postponement of exemption of IGSI', a nc:w lcvy alrogether, whose mecharism
was being worked out and cvolvt:d, ft)r thc first tirnc. Thc plca of impossibi)ity
to fulfi.l 'pre-import conditions' undr:r old AAs was madc, suggesting that thc
notifications retrospectively mandatcd new conditions. The exporter
respondents' argument that there is no rationale for differential treatment
of BCD and IGST under AA scheme is without merit, BCD is a customs levy
at the point of import. At that stage, there is no question ol credit. On the
other hand, IGST is levied at multiplc points (including at the stage of import)
and input credit gets into the stream, till thc point of end user. As a result,
there is justification for a separate treatment oI the two levies. IGST is levied
under the IGST Act, 2Ol7 and is collected, for convenience, at the cusloms
point through the machinery under the Customs Act, 7962. The impugned
notifications, therefore, cannot be faultcd for arbitrariness or under
classification.

70. The High Court was persu:rdcd ro hold rhat the subsequcnr notification of
10-l- 2019 withdrew the 'pre-imporl condition' meant that the Union itself
recognized its unworkablc and unfeasible nature, and consequently the
condition should not be insisted upon lor the period it existed, i.e., a-fter l3-10-
2017. This Court is ofthe opinion that the reasoning is faulty. It is now
settled that the FTPRA contains no power to frame retrospective regulations.
Construing Lhe later notification of 10- 1-20 19 as being effectivc from I3- 10-
2017 would be grving effect to it from a date prior to the date of its existence;
in other words the Court would imparl ret rospectivlty. ln Director General of
Foret4n Trade &Ors. v Kanak Expons &Ors. 120 I 5 (I5) SCR 287 = 2Ol5 | 326)
E.L.T. 26 (S.C.)l this Court held that :

"Section 5 of the Act does not givc anv such power specifically to thc
Central Government to make rules retrospcctive. No doubt, thrs Section confer
powers upon the Central Government to 'amend'the policy which has been
framed under the aforesaid provisions. However, that by itself would not
mean that such a provision cmpowers the Government to do so
retrospective. "

71. To grve retrospectivc eflcct, to thc nolillcation of lO-l-2019 through
interpretation, would be to achicve what is impermissible in law. Thereforc, the
impugned judgment cannot be sustained on this score as we1l.

75. For
succeed.

the foregoing reasons, this court holds that the
The impugned judgment and orders of the Gularat

Reuenue has lo
High Court are
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hereby set asi.d.e. Hotueuer, stnce the respond.ents utere enjog[ng inteim orders,
tilt the impugned. judgments uue d.eliuered,, the Reuenue is directed to pennit
them to claim refund or inpul credit (uthicheuer appltcable and/ or whereuer
cusloms dutu uas paid). For doing so, Lhe respondcnt.s .shall approach the
jurisdicaonal Commi.ssioner, and applA uith docum.entary eutdence uithin sk
uteeks from the date ol thLs judgment. The claim for refund/ credlt, shall be
examined on their meils, on a case-bg-case basis. For the sake of conuenience,
the reuenue shaLL direct Lhe appropioLe proced.ure to be foLLowed, conuententlg,
through a circuLar, in thLs regard."

23,7 I find that based on the decision of Hon'ble Supreme Court in aforesaid case of
Union of India Vs. Cosmo Films Ltd, CBIC issued Circular No. 76/2O23-Cus dated
07.06.2023 which is reproduced as below:

Import - Pre-import condition incorporated in Foreign Trade Policy and Handbook of
Procedures 2Ol5-2O - Availing exemption from IGST and GST Compensation Cess -Implementation of Supreme Court direction in Cosmo Films case

M.F. (D.R.) Circular No. 16/2023 Cus., dated 7 -6-2023

F. No. 605/ tll2O23-DBK|s69

Government of India
Ministry of Finance {Department of Revenue)

Central Board o[ Indirect Taxcs & Customs, New Delhi

Subject: Implementation of Hon"ble Supreme Court direction in judgment dated
28-4-2023 in matter of Civil Appeal No. 290 of 2023 relating to 'pre-import condition'-
Regarding.

2. The FTP amended on 13-10-2017 and in existence till 9-1-2019 had provided that
imports under Advance Authorization for physical exports are also exempt from whole
of the integrated tax and compcnsation cess, as may be providcd in the notification
issued by Department of Revenue, and such imports sha.ll be subject to pre-import
condition.

3. Honble Supreme Court has allowed the appeal of Revenue directed against a
judgment arrd order of Hon'ble Gujarat High Court [2019 (368) E.L.T. 337 (Guj.)]
which had set aside the said mandatorv fulfi'lment of pre-import condition. As such,
this implies that the relevant imports that do not meet the said pre-import condition
requirements are to pay IGST and Compensation Cess to that extcnt.

4. While allowing the appeal of Revenue, the Hon'ble Supreme Court has however
directed the Revenue to permit clarm of refund or input credit (whichever applicable
and/or wherever customs duty was paid), For doirrg so, the respondents shall
approach thc jurisdictional Comrnissioner, and apply with documentary evidence
within six weeks from the date of the judgment. The claim for refund/credit, sha-ll be

examined on their merits, on a case-by-case basis. For the sake of convenience, the
revenue shall direct the appropriate procedure to be followed, conveniently, through a
circular in this regard.
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Attontion is invited to Honble Supreme Court judgment dated 28-4-2023 in matter of
Civil Appeal No. 290 ol 2023 IUOI and othersv. Cosmo FiLms Ltd) l(2O23) 5 Centax 286
(S.C.) : 2023 (72) G.S.T.L. 417 (S.C.)l relating to mandatory fullilment of a 'pre-import
condition' incorporated in pa-ra 4.14 of FTP 201 5-20 uide the Central Government
(DGFT) Notification No. 33/2015-20, dated 13-10-2017, and reflected in the
Notification No. 79/2017-Customs. dated 13 1O-2O17, relating to Advance
Aurhorization schernc.



(a) ICES does not have a functionality for payment of customs duties on a bill of
entry (BE) (unless it has been provisionally assessed) after giving the Out-of-Charge
(OOC) to the goods. In this situation, duties can be paid only through a TR-6 challan.

(b) Under GST law, the BE for the assessment of integrated tax/ compensation
cess on imports is one of thc documents bascd on which the input tax credit may be

availed by a registered person. A TR 6 challan is not a prescribed document lor the
purpose.

(c) The naturc of facility in Circular No. I 1/20]5 Cus (for suo motu paymcnt of
customs duty in case of bona Jide default in export obligation) 120 15 (318) E.L.T. (Tl l)l
is not adequate to ensure a convenient transfer of reievant details between Customs
and GSTN so that ITC may be taken by the importer.

(d) The Section 143AA of the Customs Acl, 1962 provides that the Board may, for
the purposes of facilitation of trade, take such measures lor a class of importers-
exporters or categories of goods in ordr:r lo. tnl?r alia. mainl;rin transparenc-y in thc
import documentation.

5.2 Keeping above aspects in view, noting that the order of the Honble Court shall
have bearing on importers others than the respondents, and frrr purpose of carrying
forward the Hon'ble Court's direclions, the following procedurc can be adopted at lhe
port of import (POI) :-

(a) for the relevant imports that could not meet the said pre-import condition
and are hence required to pay IGST and Compensation Cess to that extent, the
importer (not limited to the respondents) may approach the concerned
assessment group at the POI urith relevant details for purposes of payment of the
tax and cess along with applicable interest.

(b) the assessment group at POI shall cancel the OOC and indicate the reason in
remarks. The BE shall be assessed again so as to charge the tax and cess, in
accordance with the above judgment.

(c) the payment of tax and cess, along with applicable interest, shall be made
against the electronic challan generated in the Customs EDI System.

(d) on completion of above payment, the port of import shall make a notional OOC
for the BE on the Customs EDI System lso as to enable transmission to GSTN portal
of, inter alia, the IGST and Compensarion Ccss amounts with thcir date of payment
(relevant date) for eligibility as per GST provisionsl.

(.) the procedure specified at (a) to (d) above can be applied once to a BE.

6.1 Accordingly, the input credit with respect to such assessed BE shall be enabled
to be available subject to the eligibility and conditions for taking input tax credit under
Section 16, Section 17 and Section 1 8 of the CGST Act, 2017 and rules made
thereunder.

6.2 Further, in case such input ta,x credit rs utilized for payment of IGST on outward
zero-rated supplies, then the bcnefit of rclund ol such IGST p.rid may be available to
the said registered person as per the relevant provisions of the CGST Act, 2017 ald
the rules made thereunder, subject to thc conditions and restrictions provided therein.

7. The Chiei Cornrnissioncrs zrrc cxpccLcd to proactrvcly guidr: thc Commissiont:rs
and offrcers for ironing out any locerl ]evel issucs in implcmcnting rhc broad proccdurc
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5. L The matter has been examined in the Board for purposc of carrying forward thc
Hon'ble Supreme Court's directions. It is noted that -



described in paras 5 and 6 above and ensuring appropriate convenience to the trade
including in carrying out consequential actions. For this, suitable Public Notice ard
Standing Order should be issued, If any difficulties are faced that require attention of
the Board, those can be brought to the notice.

23.E Further, I find that DGFT have issued Trade Notice No. 712023-24 dated
08.06.2023, saying that "all the imports made under Advance Authorization Scheme

on or after 13.10.2017 and upto and including 09.01.2019 which could not meet t}re
pre import condition may be regularized by making payments as prescribed in the
Customs Circular".

23,9 Thus, from the findings and discussion in Para 22 lo 22.8 above, I lind that
there is no dispute thatthe said importer has faiied to comply with the mandatory
conditions of 'Pre-lmport' while claiming the benefit of Exemption lrom IGST arrd

Compcnsation Ccss under Excmption Notillcation No. 18/2015 dated 01-04-2015, as

ermended by Notihcation No.79/2017-Cus, datcd 13-lO 2Ol7 dunng the period from
Octoberl3, 2017 lo January 9,2O19, in Advance Authorization Scheme.

24. The payments of the duty & interest made by M/s Chiripal Poly Films Ltd:

24.1 Dunng thc course of invcstigalion, I find that thc importcr has made p.ryment
of IGST ol' Rs.l,41,O4,O 14l- (Rs. L,29,60,5aal - + Rs. 11,43'427 /-lalong with
interest oI Rs.1,06,36,2351-rn respect of 08 Bill of Entries. Further, I find that in
respect of remaining 03 Bill of Entries wherein IGST involved is Rs.27,64,2921-,the
pre-import condition is not violated as detailed in Sr. No.9, 10 & 1 1 of the table below-

Sr
No

BE No BE Date
IGST demanded
as per SCN in Rs

Duty Paid

597 4352 13-04-2018 8,8r,996/-

6192560 30-04-20 18 71. ,43 ,427 I -

1

2

3

4

6523684 25-05 20 l8 9 ,54 .Oe2 I -

6604569 I 31-05-2018 i 19,92,021 / -

01-06-2018 24,89,2081-

6871486 20-06 20ta 15,59,604 /-

IGST amount of Rs.1,41,O4,O14l-
has been paid for duty forgone
vide these 08 BoEs.

6

I

I

7 7085790 05-07 2018

I 3-04-201 8

| 6,42,7321 -

9,12.a\41-

o4-os-2018 ) tz,as,oro/-

'lhese 03 tlill oi En tries have not

exports in tcrms ol the Letter
F.No.S/ 26-Mi sc-717 | 12o21-
22lGt.llG dated 3L.O1,2O24
issued by the Assistarrt
Commissioner ol Customs, Group
IIG, JNCH, Nhava Sheva. The
IGST amount involved in these 03
BoEs is Rs.27,64,2921 -.

violated rhe pre-import conditions
5,87.797 /- I as imports were made prior to the597333 1

5986383

t_-

10

t6-o4-2018

66225495

12-O9-20148 ao 16257 34,40,934 I -

1 ,68,68,3061-Total

11

6242390
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25.1 I find that it would be worth to reiterate that the Hon'ble Supreme Court in case
of Union of India Vs. Cosmo Films Ltd has overruled judgment of Honble Gujarat High
Court and held that pre-import conditions, during Octoberl3, 2Ol7 to January
9,2019, in Advance Authorization S<:hcmc was valid 'lhus, I find that thc Honble
Supreme Court has settled rhat IGST and Compensation Cess involved in the Bills o[
Entry filed dunng Octoberl3,2OlT to January 9,2019 is required to be paid on failure
to compliance of 'Pre Import Condition as stipulated under Exemption Notification No.

18/2015 dated O1-04-2015, as amended by Notification No.79l2O)7-Cus, dated 13-
1O-2O17. I flnd that it is undisputed fact that the sard Importer has failed to fulfill and
comply with 'Pre Import condition' inr;orporated in thc f,'orcign 'l'radc Poiicy ol 20 ] 5-
2O2O and Handbook of Procedures 2O15 2O2O by DG I.-1' Notillcation No. 33/2015-20
and Customs Notification No.18/2015 dated 01-04-2015, as amended by Notification
No. 79 /2017-Cus, dated 73-10-20),7. Further, I find that Importer is well aware of the
rules and regulation of Customs as well as Exim Policy as they are regularly importing
the goods under Advance Authorization and thcy wr:re fully aware that the goods being
cleared from Customs was not fulfilling prc import condition as thcy havc alrcady filcd
the Shipping Bill to this effecr and goods havc already bccn cxported. 'l'hus, iL provcs
beyond doubt that goods imported under subject Bills of Entry were never used in the
goods already exported. Thus, I find that the Importer with clear intent to evade the
paJrment of IGST and Compensation Cess, have suppressed the facts of export wrthout
compliance of Pre- Import condition from the Department while liling Bills ol Entry
under Advance Aulhorization. I find that whcrr: lhc irnportor has con:;.rlied with thc
pre-import conditions in respcct of 03 BoE whcrcin IGST involvcd is Rs,27,54,2921-
requires to be dropped from the Customs Duty demand of Rs.1,68,68,3o6/-as
demanded in the Notice. Therefore, extended period is rightly invoked and therefore
differential Customs duty of Rs.1,41,O4,O14l- (Rs.1,6E,6E,3O6 - Ra,27,64,2921
requires to be recovered under Section 28 (4) of the Customs Act, 1962 along with
applicable interesl under Section 28AA ot the Customs Act,1962.

25.2 Further, without prejudice to the demand under Section 28 (4) of the
Customa Act,l962, I find that in the present case, the importer has also filed Bond
under Section 143 of the Customs Act, for thc clcararnce o[ imported goods under
Advance Authorization availing the benelit o[ exemption under Customs Notilication
No. 18/2015 dated O1-04-2015, as amended by Notification No.7912017-Cus, dated
13-10 2017. Sub Section (l)of Section 143 cxplicitly says that "Where Lhts Act or aru1

other LaLu requires anylhing to be done before a person can Lmport or exporl ong goods
or cleor any goods from lhe control of officers of cu-slorns and the /Assr.sfant
Commi^ssioner of Customs or Deputy Commissioner oJ Customsl is satt-sfied that hauing
regord to the circumstances of the case, such lhing cannot be done before such import,
export or clearonce u-tithout detriment to thot person, the lAss[stant Commisstoner of
Cu.storn-s or Deputy Commlssioner of Customsl moL.t, noluithslondtng angthing conlained
in thk Act or such other Lau-.t, qranl leoue for such imporL cxporL c:r claarcLnce on Lhc

person executing a bond tn such amount, utith such suretA or secuilg ond subject to
such conditions as the [Assi"stont Commtssioner of Customs or DeputA Commi.ssioner oJ
Custom-sl approues, for the dotng of that thing uithin such ttme alter Lhe import, exporT
or cLearance as motJ be specified in the bond". On perusal of language of the Bonds
filed by the Importer, I find that conditions arc cxplicitly mentioned in Bond The
wording and r:ondition of Bond intcr alrii is rcproduccd hclow

"WHEREAS we, the obligor (s) have imported the goods listed in annexure- 1 availing
customs duty exemption in terms of the notiilcation of the Government of lndia in
Ministry of Finance (department of revenue) No.0l8/2015 dated 01.04.2015

Pagc 43 of55

25. Whether the Duty of Customs amounting to Rs 1, 68, 68, 3o6/-as detailed
in the Notice is required to be demanded and recovered from them (invoking
extended period) under Section zagl of the Customs Act, L962 and whether
Bonds executed by the Importer at the time of import should be enforced in
terms of Section 143(31 of the Customs Act, 1962, for recovery of the Customs
Duty alongwith interest?



(hereinafter referred to as the said Notification) against the Advalce License No.
(hereinafter as the license) for the import ol the goods mentioned thcre in on the terms
and conditions specified in the said notiflcation and license.

NOW THE CONDITIONS OF THE ABOVE BOND ARE THAT:'
1. I/We, the obllgor(sf fulfrll the conditions of the said notification and shall
obserre and comply with its terms and condition.
2.We the obligor shall obsenre all the termB and conditions specified in the
license.
3...
4..
s.We, the obligor, shall comply with the conditions stipulated in the said Import
& Export Policy as amended from time to time.
6....

It is hereby declared by us, the obligor(s) and the Govemment as follows:-

1. The abovc written Bond is givcn for the performancc ol eln act in rvhich thc
public are interest.
2. The Government through the commiesioner of customs or any other
officer of the Customs recover the same due from the Obligor(s) in the manner
laid sub-section (llof the section 142 of the cuatoma act,1962."

25.3 I find that no time limit is prescribcd for rccovery of any Iiabilrry in case of Bond
Iiled under Section 143 (1) of the Customs Act,1962 as it is continuous lizrbility on the
part of the importer to follow the conditions prescribed in the Bond. I find that the said
importer is obliged to follow the conditions of the Bond. Therefore, I Iind that by
filing the Bond under Section 143, said Importer is obliged to pa1.the consequent duty
IizrbiItics on non< ompliancr:/ faiiurc to l'ulllli thc conditions ol the Notification.
Therefore, I find that without prejudice to the extended time limit envisaged under
Section 28 (4) of the Customs Acl, 1962, said Importer is liable to pay differential duty
of Rs.1,41,O4,O14l- (1,68,68,306 - 27,64,292t. alongw.ith interest. Further, I find
that the importer has paid the differentia.l duty Re L,4L,O4,OL4l - alongwith interest of
Rs 1,06,36,235/-. ln vicw of th.is, I find that without prejudice to the Provisions of
Section 28 (4) of the Customs Act, 1962, the Bond filed bv thr: importer may be

en[orced.

25.4 The importer has contended that lmposition of interest on the proposed demand
is wholly without jurisdiction and illegal as IGST on imports is leviable under Section
3(7) of the Customs Tariff Act and there is no statutory provision providing for lery of
interest in casc of dclayed pavment ol duty under the Customs Tariff Act and therefore
rnterest as proposed is not leviable. ln this regard, I find that based on the discuss.ions
in the foregoing paras, I have already held that the demand in the present case is
recoverable from them under the provisions of Section 28(4) of the Customs Act, 1962.
Section 28AA ibid provides that when a person is liable to pay Customs Duty RB

L,4L,O4,Ol4l - (Rs.1,68,58,3OG -Rs.27,64,2921in accordance with the provisions of
Section 28 ibid, in addition to such Duty, such person is also liabie to pay interest at
applicable ralc :rs well. Thus the said Section provides for payment of interest
automaticaliy along with the Duty conlirmed / determined under Section 28 ibid.

25.5 Further, Section 28AA ibid provides that when a person is Iiable to pay Duty in
accordance with the provisions of Scction 28 ibid, in additron to such Duty, such
person is also liable to pay interest at applicable rate as well. Thus the said Section
providcs for payment of intcrcst automatically along with the Duty
con llrmed / de tcrmincd under Sr:c:tion 28 ibid. I have already held that Customs Duty
is liable to be recovered under Section 28(4) of the Customs Act, 1962. Therefore, I

find that differential Customs Duty of Rs.1,41,04,O 1al- (Rs.f ,6E,58,3O5 -
Ra.27,64,2921is required to be demandcd amd recovered as dr:termined under Section
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28 (8) of the Customs Act, 1962 alongwith lnterest under Section 28AA of the Customs
Act, 1962.

25,6 I find that, it is not in dispute that the importer had imported the goods
claiming the benefit of Notification No.18/2015 dated 01.04.2015 under Advance
Authorization. Condition (iv) of the Notification No.18/2015 dated 01.04.2015 says
that "(iv) that in respecl of imports made before the discharge o[ export obligatron in
fu1l, the importer at the time of clearance of thc importr:d materials execrrtt's a bond
with such surety or security ald in such form and for such sum as may be specified
by the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, binding himself to pay on demand an amount equal to the duty
leviable, but for the exemption contained herein, on the imported materials in respect
of which the conditions spt:r;ihcd in this nr:tifi<:ation :r.rc not r:ornpliccl with. togclhcr
with interest at the rate of fifteen per cent per annum from the date of clearance of the
said materials;".

25.7 The importer has also placed reliance on the judgement of Hontrle Gujarat High
Cou in case of CCE, Suret-I V/s. Ukai Pradesh Sahkari Khand Udyog Mandli Ltd.
2OLL l27ll ELT 32 (Guj.) wherr:in thr: Ilon'bk: Gujarat High Court has held that
interest can be levied and charged on dclaycd payment of rzrx only i[ the statute that
levies and charges the tax makes a substantivc provision in Lhat behalf. The importer
has also placed reliance on the judgement of Honble Bombay High Court in the case
of Mahindra and Mahindra Ltd. vs. The Unlon of India and Ors. trIP No. lE4E of
2OO9 decided on L5.9.2O22wherein penalty and interest demanded was set aside in
the absence of provision under Section 3 for Additional Duty oi Customs, Section 3-A

for Special Additional Duty under the Custonrs 'lariff Act, )975 or St:ctron 90 of the
Finalce Act, 2000 that created a charge in nature oI penalty or interest. They have
further stated that this judgcnrent has bccn affirrnt:d try Hon Suprr:rnc Courr and rhc
Special l,eave Petition filed by the Union of India has been dismissed by order dated
24.7 -2023. I frnd that this contention is noL acccptablc as the said dccision is with
regard to pre-GST era Period covered in the said decision was November'2004 lo
J anuary'2OO7 and period covered in prcscnt r:asc is 13. 1O.2Ol7 Lo 09.0 L2019. Thr:
Said decisions of Mahindra & Mahindra Ltd rcportcd in 12023) 3 Centax 261 (Bom.) &
CCE, Surat-I V/s. Ukai Pradesh Sahkari Khand Udyog Mandli Ltd. 2011 127ll ELT
32 (Guj.)relied on by tht'imporl.r:r is disringurshablc on follovr"ing grounds

In the instalt case, IGST has been demanded under Section 28 of the Customs
Acl, 1962 as well as by enforcement of Bond under Section 143 of the Customs
Act, 1962. In this case, the importer has executed Bond before the proper
olficer binding himself to pay duty alongwith interest in case the importer fails
to comply with the condition of Bond. As thc importer failcd to iullll thc
condition of the bond i.e failed to compl,v with mandalory 'pre import'condition
specified under the Notification, thercforr:, the importcr is liable to pay duty
alongwith interest in terms of rhe conditions of the Bond as specified under
Section 143 ofthe Customs Acl, 1962.

ln the case of Mahindra & Mahindra Ltd, no such Bond was executed
before the proper officer.

Pagc 45 of 55

In the case oI Mahindra & Mahindrzr Ltd, thc issuc undcr dispute wars charging
Section for interest and penalty. According to the Department, the charging
Section for imposition of CVD, SAD & Surcharge was Section 12 of the Customs
Act, 1962. Hon'ble Court held that charging sectron for imposition of CVD, SAD
& Surcharge was Section 3(1) of Customs Tariff Act, 1975, Section 3(A) ol
Customs Tariff Act, 1975 and Section 19 (1) ol the Firiance Act,2000
respectively which did not have provisions for imposition of penalty and
in terest.



ln the instant case, the demand of IGST has been made in terms of
provision of IGST Act, 2017 and the charging Section for IGST on import is
Section 5(1) of the IGST Act, 2017, Relevant Para of Section 5(1) of the IGST
Act, 2077 is re produced as under:

"SECTION 5. Levy and collection.
(1)

Provided that the integrated tax on goods [other than the goods as mag be

notifted by the Gouernment on the recommendations of the CounciLl imported into
lndia shall be levied ald collected in accordance with the provisions of section

3 of the Customs Tariff Act, '1975 (51 of 1975) on the value as determined under
thc sajd Act at thc point when duties of customs are levied on the said goods

under scction 12 of the Customs Act, 1962 152 of 19621."

Hon'ble Suprcme Court in thc case of Cosmo Films Ltd has held that "fGS? is
leuied. und.er the IGST Act, 2077 and. is collected., for conuenienc,e, at the
customs point throuEh the machinery under the Customs Act, 1962,"

25.8 Ialso find that Honble Supreme Court on 11-3-2016 dismissed Civil
Appr:al filed by Atul Kaushik (OrzLclc lnd;a Ltd) reported rn Oracle lndia Put. Ltd. v.

CommLsstoner 20 l6 (339) E.l..T. A 136 (S.C.)l against the CESTAT Final Order Nos.
A/ 52353-52355/ 20 I S-CU(DB) dated 29-7-20i5 as reported in 20 I 5 {330) E.L.T. 417
(Trt.-Del,) (Atul Kaushik v. Commissioner) holding that " We see no reason to
interfere with the impugned order passed by Customs, Excise & Service Tax Appellate
Tribunal". Relcvant Para of thc decision of Final Order Nos. A/ 52353-52355 /2O15-
CU(DB) d:rtcd 29 7 2O1':: ol CE,STAT rt:portcd in 2015 (3301 E.L.T. 417 (Tri.-Del.) (Atul
Kaushik v, Conrmissioner) is rc-produced as undr:r:

'16. The appellants haue abo contended that penattA, interest and confiscation cannot
be inuoked in respect of euasion of counteruailing dufu (leuied under Section 3 of the
Cu.s tom.s Taiff Act, 1 975) on the ground that the prouLsions relating to these aspects
heLlc nol been bonourcd mto Section .) of tlte Cu.stom-s Tanff AcL. 1975 ln support of the
pinciple that the penaltg cannot bt: leuied in the absence of penally prouision hautng
been bonou-ted in a particular enactment, the appetlants cited the judgments in the case
oJKhemka& Co. (supra) and Pioneer Silk MitLs Put. Ltd. (supra). We are in agreement
utith thb proposition and thereJore ue refrain from discussing the said judgments. The
appelLants also cited the judgment ln the case of Supreme Woollen Mills Ltd. (supra),

Silkone Intemational lsupra) and seucral others Lo aduance the proposition that penalty
prouisions of Customs Act were nol applicab\e to tlle cases of non payment of antt
dumping duty and that the same pinctple b applicabte wtth regard to leuiabi\itg of
interest ftndia Carbon Ltd. (supra) and V.V.S. Sugar (supra)]. We haue perused these
judgments. Mang of them dealt u,tith Anli-dumping dutg/ Special Additional Dutg (SAD)

leuiable under uarious secdons (but not Secdon 3) of Customs Tanff Act, 1975 and tn
Lhose sections of the Customs Tariff Act, 1975 or in the soLd Act itself, duing the
releuant peiod, there u)as no prouLsion to appLg to the Anti dumping dutg/ SAD the
prouisions of Customs Act, 1962 and the ruLes and reguLcttions made thereunder
incLudtng those relating to interest, penaLtA, confiscation. ln the cose of Pioneer Sllk Mills
(supra), the dutg inuolued uas the one leuied under tlrc Additional Duttes of Exclse
(Goods of Special Importance) Ac[ 1957 and irs Secrion 313) onlg bonotued the
proui^sions relating to Leug and colLection from the Central Exci.se Act, 1944 and in uieu.t

oI that it u-tas heLd that the prouisrcns retating to confiscation and penal41 could not be
appLied u.tith regard to the duttes collected under the said Act of 1957. None of these
judgments actuaLlg deaL with Lhe CVD Leuied under Section 3 of the Customs Tariff Ac[
1975. The impugned counteruailing dutg uas leui.ed under Section 3 of Customs Taiff
Act, 1975. Sub-section (8) of Section 3 of the said Act euen duing the releuant penod
snpulated os under : -

"S 3(8) The proui^sions of the CusLoms Acq 1962 and the rules and regulations made
thereunder, including those reLaling Lo drau.tbacks, refunds and exemption from duhes
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shal| so far os mag be, applA to the duty charqeable under thls section as they apply in
relation to the duties Leuiable und-er that Act. "

rouLstons o Customs Act 1962 ond the ntles and ulations made thereunde-r haue

obuious that prouistons relatinq to firte. penaltu ond ink:resL contatned tn Customs AcL
1962 are expresslu made applicable uith reqard to the impuqned counteruailinq dutu.

CESTAT set aside penaltu for euasion of Anti-dumpinq dutu, CVD and SAD (para 16 of
the iudqment) on the qround that penoL prouisions of Customs Act, 1962 had not been
borroL?gd in the respecLiue secl I975 under ruhich lhese

tbe ltqht of th[s analu sis, we hold thot this contcnt[on of the appel\ant is leqalLu not

(Guj.) and have contended that the 'Pre import conditions is ultra

toms TanI[ 4sl,
d,uties were Leuied, but LhA clecision of CDSTAT' reqardinq CVD suffcred [rom a folal
internal contraction inctsmuch as CESTAT ttseLf in para 14 of the said- iudqment hod
expresselu taken note of the fact thaL uide Section 3l8t of the Cusloms 'faiff AcL 1975.

madr: thereunder had
been made opplicable to CVD charqed (under Section 3 of Customs Taiff AcL. 1975). In

sustainable. "

Thus, the said order of Tribunal has been affirmed by the Hon'ble Supreme
Court whereas Specizrl Leave Petition in case ol Me*rindra & Mahindra Ltd bearing
Diary No. 18824 12023 has been dismissed by Hon'ble Supreme Court holding that
"No merit found in the Special Leave Petition". Whereas, the Honble Supreme Court
has drsmissed the Civil Appeal filcd by Orar;kr India Pvt. Ltd (Atul Kaushik) against
the CESTAT Final Order Nos. A/ 52353-52355/ 2015-CU(DB) dated 29-7-2O15.

"The effect of non-speaking order of dismis-sal without anything more indicating the
ground-s or reosons o/ ifs dr,smissal must bg necessary implication be taken to haue
decided that tt utas not a fit case tuhcre special learte should he qranted It maq be due
to seuerol reesons. lt may be one or rnore. It mag also be that the meits of the anuard
utere token into consideration and tltLs Court felt that iL did noL require anq tnte rfe re nce.
But since the order Ls noL a speaktng order it ts dtfficult to accepl the argument that iL

must be deemed to haue necessarilg deci.ded impticitly all the questions in relation to Lhe

meits oJ the autord."

The d-ismtssal of speciaL Leoue petiLion bg the Supreme Court bg a non speaktng order oJ'

dr-smi.ssal where no reasons uere giuen does nol atrLstitule res judicata All that can be
said to haue been decided by the Court i-s that it u)os not a fit case u.there special Leaue

should be granted. "

25,9 I find that the said importer has cited the decision of Hon'ble Gujarat High
Court in case of MzLxim Tubes Company I\t l-td v [Jnion ol India -rt:portcrl as 2l_Lf-9

368 E.L.T. 337
vires as held by the Hon"ble Gujarat High Court. This plea is not tenable as the
Hon'ble Supreme Court has turncd down this dccision ol Maxim Tubes Company Pvt.
Ltd v. Union ol India in case o[ Union o[ India Vs. Cosrno Filrn Ltd.

26. Whether the Subject goods having assessable value of Rs. 9,37,12,8O9/-as
detailed in the Show Cause Notice, are liable for confrscation under Sectiorl
111(o) of the Customs Act, 7962?

26.1 Show Cause Notice proposes confiscation ol the impugned imporled goods
under Section 111{o) of lhe Custorris Ar:t, 1962 Any goods cxcrrll)ted, subjcct ro any
condition, from duty or any prohibition in respect of the lmport thereof under this Act
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It b euident from Sectnn 318) of the Customs T oted aboue that all the

been clearLu borrou-,ed tnto the scttd SecLion 3 Lo applu Lo Lhe impuoned CVD ond so it is

We must. howeuer. fair\tt manlion that in cusa of TorrcryL PLtarntct Ltd. t'. CCD, Surrtt,

In the case of Wotkmen of Cochin Port Trust Vs. Board of Trustees of the
Cochin Port Trust and Another 1978 AIR 1283, the Hon'ble Three Judges Bench
held as under:



or €rny other law for the time being in force, in respect of which the condition ls not
observed unless the non-observance of the condition was sanctioned by the proper
officer. wouid comr: under thc purview of Section 111(o) of Customs Act, 1962. As
discussed above and relyrng on the decision of Hon'ble Supreme Court in case of
Union of India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) wherein
Hon'ble Supreme Court has held that pre-import condition, during October,2O17 to
January,2o19, in Advance Authorization Scheme was vaiid, I find that the Importer
has failed to comply with the pre-import conditions as stipulated under Notification
No No 18/2015 dated 01-04-201.5, as amended by Notification No. 79/2017-Cus,
darcd 13 10 2077 :rnd thercforc, imported goods under Advance Authorization
claiming the benefit of exemption Notification No. No.18/2015 dated O1-04-2015, as
amended by Notification No. 79 /20 17-Cus, dated 13-IO-2O77 are liable for
conliscation under Section I 1 1 (o) of the Customs Act,'J962. I find that the importer
h:Ls complcd with the pre-import conditions in respect of 03 BoE having assessable
value of Rs.1,53,57,173/-. Thcreforc, the assessable value of Rs.1,53,57,173/- is
required to be dropped from thc toted assessable value of Rs.9,37,12,8O9/- as
dcmanded in thc Noticc. In vicw of the abovc, I find that rcdemption fine under
Section 125 (1) is liable to be imposed in lieu of confiscation of subject goods having
assessable value of RE. 7,E3,55,536/- (Rs.9,37,12,809- Rs.1,53,57,173) imported
through Nhava Sheva port under the subiect Advance Authorizations as detailed in the
Show Cause Noticc.

26.2 As the impugned goods are f<rund liable to conliscation under Section 111 (o) of
the Customs Act, 1962,1 find it necessary to consider as to whether redemption fine
under Section 125(1) of Customs Act, 7962 ca-n be imposed in lieu of confiscation in
respect of the imported goods, which are not physically available for confiscation.
Section 125 (1) of the Custorns Act, 1962 rcads as under:-

"125 Option to pay frne in lieu of confrecation -
(1) Whenever confiscation of any goods is authorised by this Act, theofficer

adludging it may, in the case of any goods, the importation or exportation whereof is
prohibited under this Act or under any other law for the being in force, and shall, in
thc casc of an-y othcr goods, givc to thc owncr of the goods [or, whcre such owner is
not known, the person from whose possession or custody such goods have been
seized,] zrn option to pay in lieu of confiscation such Iine as the said officer thinks
fit..."

26,3 I find that the importer has wrongly availed the benefit of Notification
No.18/2O15 dated Ol-04-2015, as amended by Notification No.79/2O17-Cus, dated
)3-1O-2O17 and further imported goods have been cleared after the execution of Bond
for the clearance of the imported goods under Advance Authorization. I rely on the
dccision in thc rlatLcr of Weston Components Ltd. v. Collector rcported as 2000 (1 151

E.L.T.278 (S.C.) whcrcin t l<-rn'blc Suprcmc Court has hcld thaL

"lt is conLended bg the k:amed Counsel for the appellant that redemption fine
could not be imposed because lhe goods u)ere no longer in the custodg oJ the
respondent-authoity. lt is an admitted fact that the goods u.tere released to the
appetlant on an appl[cation made bg it and on the appeLlont executing a bond. Under
these circumstances tf subsequentlg it is lound that the import u-tas not ualid or that
there uas anA otlter ineguLanty which wouLd entitle the customs authoities to

confbcate the said goods, then the mere fact that the goods uLere released on the bond
belng executed, u.nuld not take awag the pou.ter of the customs authoities to Leug

rederrtptLon JUte "

26.4 I find that even in the case where goods are not physically available for
confiscation, redemption fine is imposable in light of the judgmcnt in the case of
M/s. Visteon Automotive Systems India Ltd. reported at 2O18 (OO9l GSTL
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O1a2 (Madf whercin thc IIon'tllr: High Corrrt of Madras has obscrvcd intcrirli;r in
Para 23 as under:

't 23.The penalty directed against the importer under Section I 12 and the [ine
pauable under Section 125 operate in tu.to different ftelds. The ftne under Section 125
i-s in lieu of confiscation of the goods. The prtrlmcnt ol fine .follou.,ed up by pagmenl of
duty and other charges leuiabLe, as per sub-section (2) of Section 125, fetches relief
for the goods from getting confiscated. By subjecting the goods to paVment of dutg
and other charges, the improper and irregulor importatbn i.s .sought lo be regularised,
whereas, bg subjecling the goods Lo pogmenl ol Jine under sub seclion (1)oI Section
125, the goods are saued from getting confiscated. Hence. the auailabilitu of the
ooods is not necesso the redem l) tLon ne. The o enLn no tuord.s or lmDostno
Section 125 "Wheneuer con catlon o an oods is authonsed bf this Act

authorisation of confiscotion of qoods prouiderl nder Sectton I I I of the Act WhenOTU

once power of authorisation for confi-scatir.tn of qoods qels Lraced Lo Lhe said Seclion

much releuant,The redemption fi.ne is in fact to ouoid such consequences flouting from
Section I1) onlg. Hence, the paAment of redemplion fine saues the goods from getttng
confiscated.
imposition of redcrrtpLion fi gly ansu'cr
question No. (iii) "

26.5 Hon'ble High Court of Gujarat by re)ying on this judgment, in the case of
Synergy Fertichem Ltd. Vs. Union of India, reported ln 2O2O (331 G.S.T.L. 513
(Guj.), has hcld interalia as undcr:

774, ..,... ln the aforesaid conlexl, ue mou refer Lo and relg upon a deci,sion of
the Madras High Court in the case of M/ s. Visteon Automotiue Sustems u. The Custonts,
Excise & Serube Tax Appetlatc Tnbunal, C.M.A. No. 2857 ol 2011, dccided on I llh
Augus\ 2017 [/OJ_!J%_A. SJJ._]_12 (Mad )1, utherein the follouing has been obserued in

Para-23;

"23. The penaltg dtrected against the importer under Section 112 and
the line pogable under Seclion 125 opcraLe ln Ltuo tlL,l'ferent [k:lds. The [ine
und.er Section 125 b in lieu of conJLscoLion o[ the goods. The pagment of fine
foLloLued up bg payment of duty and oLher charges Lc:utable, as per sub-section
(2) of Section 125, fetches relief for the goods from getting con]-t-scated. Bg
subjecting the goods to paAment of duty arul other charges, Lhe improper and
irreguLar importation is sought to be reguLarised. uthereas, bg subjecting the
goods to paAment of [ine under sub-section (I) of Section 125, thc qoods are
saued from getting confLscaled,. Hence, the ouailability oI the goods Ls noL

necessary for imposing the redemptlon fine. The openlng word.s of Section
125, "Wheneuer confiscatinn of any oood.s is authorised by thi:s Act....", bings
out the point clear\y. The pouer to impose redemption fine spings from the
authori-satinn of confAcalion of goods prouided for undcr Scction I 1 1 of thc
Act. When once pouer of outhori-sation for conftscation of goods gets traced- to

the said Section 111 of the Act, LUe are of tltr: opinion Lhat thr: physical
auatlabilitA of goods rls not so much releuont. The redemption fine b in fact to
auoid such consequences JTouing from Section 111 onlg. Hence, Lhe poAment
of redemption fine saues the goods from getting conflscated.. Hence, their
physiral auaiLability does not haue ang stgniltcance for imposition ol
redemptinn fine under Section 125 of th<: AcL We accordingly onsu)er question
No (iii). "

nc undcr SecLion 125 of lll(.' AcL Wr: ctr:ttrt]in
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775. We uould. like to follout the dictum as laid doun bg the Mad.ras High
Court in Para-2?, refened to aboue,"

26.6 The importer has contended that the goods had already been imported and
cleared lor home consumption zrnd were never seized by the authorities and therefore
they cannot be confiscated. ln this regard, I find that the ratio of decision rendered by
Hon'ble Tribunal Mumbai in case o[ Apcolnfratech Put. Ltd. v. Commissloner reported
as 2019 (368) E.L.T. I57 (Tri.-Mumbai) aJfirmed by the Honble Supreme Court
rcported as 20 1 9 1368) E.L.T. A49 fS. C.i/ i.s squarelg applicable to the present case as in
tlte satd decison, tt hos been hcld as und,t:r '

7. Heard boLh the sides and perused the records of the cose. We find that the
appellant M/ s. Apco had imported the "Hot mk plant" under Notificatton No.

21/2OO2-Cus. Sr. No. 230. lt Ls apparent Jrom the facts oJ the case that the plant
was neuer utilized as prouided under the conditions of the nottftcation. The
()ntcntk)rl of tha apSx:llanl thal lhcu ttr:rc eliqibk: for multipLe road constrsites
does not mean thal the condition ol the notification has been folLou.ted. In fact
the p[anL u)as neuer used for such contracts as canuossed by the appeLlant
during the importation of goods and. claiming exemption The appellant hcs not
adduced single eui.d,ence that theA haue JoLLoued the conditions oJ the notiflcation.
Theg declared that theA had contracts awarded bA the State of U.P uherein the
imported pLanl tuould br: ustd. Houeuer theg neuer used the said imported
equLpmenLs m Stale oJ U.l'. Jbr conslructlon o[ road. Instcad theg used the pLant

as a sub contractor in State of Rajasthan and Tamil Nadu, but euen in these
cases aJso theg u.tere noL nomed as sub-contractor in the contract auarded for
constntction of road. As per the conditions of the exemption notification, an
tmporter can cloim the benefit of exemption prouided theA are named as sub-
controctor for constntction o[ road. Euen thb condition LUas not satLsfied. It
clearlg shouts that the appellant neuer complied utith the conditions ol
the exemption notiJicdtion o,nd has knoutinglg uiolated, the cond.itions,
We also find, that slnce the cond.ltions oJ the notlfication uere not
complled with a,nd from the lacts oJ the cdse it is uery cleat that the
sa,me u)e?e neaer lntend.ed. to be complled utlth, ue hold that the
impugned. ord,er confirrning demand, penaltles and cortflsca.tion of good.s
has been rightlg passed.. Wc also find that the ofJicers had handed ouer the
pLant for safe custody after seizure and the same couLd not haue been used.

uitllout permlssnn from the department. Hauing uiolated the conditions of Section
11O safe keeping by using the pLant euen after seizure makes the appellant liable

for penaltA under SectLon 117 of C.A. 1962. l'urther Lue find that Shn AniL Singh,
Managing Director uas futly au.tare about the benefits ltkeLy to accrue by auailing
ineLrgibLe nottfication and use of machine and thereJore in such case hi.s

complicitg in deLiberate uio\ation of the condition of notiftcation Ls opparent.
Houteuer in case of Shn y. S. Rao, Chief Manager (F A 4, ute ftnd that he utas
onlg concerned Dith Lhe toxation matter to the extenL of auatling benefit of
exemption notiftcation and. u.las nol concemed/ connected uith the deci-sion to use

machine and his role in uiolation ol condition i,s also not uisible. We are therefore
of the uieu that he cannot be burdened utith penalfu. Re sultantlg, in uieul of our
aboue findings, u.rc uphotd the impugned order inosmuch as it has confirmed
demand, confi.scation of goods and penalties against M/ s. Apco and Shri Anil
Singh. Hou.teuer the penaltg imposed upon Shi V.S. Rao is set aside. The

tmpugned order is rnodificd to the aboue cxtent. The appeaLs filed bg M/ s. Apco
Infratech and Shi Anil Kumar Slngh r.s rejected and tlTe appeal fiLed by Shn S.V.

Rao A allou.ted.
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ln thc present case, it is cle;rrly erpparent that the importer/ noticee never complied
with the conditions of the exemption notification and has knowingly violated the
conditions. The importer has knowingly cleared the imported goods without observing
oblgatory condition of 'Pre lmport' as envisaged under Notihcation No. L8/2015 dated



01.04.2015, as arnended by Notification No.79/2017 Cus, dated 13.1O.2017.In view
of the above, the impugned goods imported without obscrving obligatory condition of
"Pre-import" as envisaged in the aforementioncd notification erc rightly Iiablc for
confiscation. Therefore the contention of the importer/ noticee is not tenable.

27. Whether Penelty should be imposed upon them under Section 114A of the
Customs Act, L962, for improper importation of goods availing exemption of
Notifrcation and without observance of the conditions set out in the notification,
and also by reasons of misrepresentation and suppression of facts with an intent
to evade payment of Customs Duty as elaborated above resulting in non-payment
of Duty, which rendered the goods liable to confiscation under Section 111(ol of
the Customs Act, L962,

27,1. I Iind that demand of differential Custom Duty totally amounting to Ra
7,4l,O4,Ol4l -has becn rnadt: undr:r Scr:t:on 28(4) of thc Customs Act, 1962, which
provides for demand o[ Duty not lovicd or shon lr:vit:d lry rr:ason of collusron or wr]ful
mis-statement or suppression of facts. Hence as a naturally corollary, penalty is
imposable on the Importer under Section 114A of the Customs Act, which provides lor
penalty equal to Duty plus interest in cases where the Duty has not been levied or has
been short levied or the interest has not been charged or paid or has been part paid or
the Duty or interest has been crroneously rclunded by rr:ason of r:ollusion or anl; wilful
mis statement or supprcssion ol la<:ts In lhc inslant casc, thc ingrcdrcnt ol wilful mis
statement arld suppression of facts by the imponer has been clearly estabhshed as
discussed in foregoing paras a-nd hence, I find that this is a fit case for imposition of
penalty equal to the amount of Duty plus interest in terms of Section I 14A ibid.

27.2 Further, I rely on the ratio of the decision of Honble'l'ribunal Delhi in case of
Commissioner of Custonls Vs. Ashwini Kunrar A1i:r Anranullah rcportcd as 2O21 (376)
E.L.T. 321 (Tri. Del.)wherein it has been held as under :

"39.The last contention of Shri Amanullahin his appeal is that since penalty
has been imposed under Section i l44, no penalty should be imposed under Section
114AA a-lso upon them. We find that thc ingrcdicnts o[ Sc(]Lron I l44 and Scction
l14AA are different. Sect.ion 114A provides for non-icvy of duty or short lery of duty
due to certain reasons. There is no dispute that no duty was levied or paid on the
imported gold concealed in the UPS by mis-declaring the nature of goods. Therefore,
Section 114A has been correctiy invoked in this case and a penalty has been
imposed."

27,3 I hnd that the said importcr has citcd Lhc cersc ol- M/s. Hindustan Steel
Limited teported in 1978 ELT (J159) wherein the Honble Supreme Court has held
that penalty should not be imposed merely because it was lawful to do so. The Apex
Court has further held that only in cases whcre it was provcd that the assessee was
guilty of conduct contumacious or dishonest and the error committed by the assessee
was not bonafrde but was with a knowledge that the assessee was required to act
otherwise, penalty might be imposed. This plea is not tenable as in present case.
importer has with clear intent to evade the payment of IGST have wrongly availed the
benefit of exemption NotificaLion No. 18/2015 dated 01.04.2015, as amended by
Notification No.79/2077-Cus, dated 13.10.2017 lor the clearance of imported goods
under Advance Authorization and did not fulfill the 'Pre-lmport' condition as
stipulated in Notification No.18/2015 dated 01.04.2015, as amended by Notification
No.7912077-Cus, dated 13.10.2O17 and thereby short paid the duty. Therefore,
Importer is liable for penalty under Section I l4A of the Customs Act, 1962.

24. Whether Penalty should be imposed upon them under Section 112 of the
Customs Act, L962:
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I find that fifth proviso to Section 114A stipulates that "where any penalty has
been levied under this section, no pen: ty shall be Ievied under Section 112 or Section
1 14." Hence, I refrain from imposing penalty on the importer under Section 1 12 (a)

and I l2 (b) of the Customs Act, 'l 962.

29. Ifind that lmporter has submitted that the entire situation is revenue neutral
and even iI thev paid the IGSI' on imporls at lhe relevant point of time where pre-
import conditions was not satisfied, they would have been entltled to input tax credit
of the tax so paid which could have been adjusted against their output tax liability. I

Iind that ratio of decision rendered by Delhi Tribunal in the case of ACL Mobile Ltd. v.

Commissioner reported as 2Ol9 (20) G.S.T.L. 362 (Tribunal Del) is applicable here as
in the said order it has bcen held interlia as under:

73. Regarding the Last tssue u-.tith rekrence to tox LiabrhtA of the appellant on
the focility of auotLing seruer/ u,teb hosting prouided by the Forergn Seruice
prouider, ue note that prouid-ing space Ln the seruer rb e.ssenhal and Lmportant
infrasbucture requirement for the appeLlant. Though, the explanation fo BSS giues
onlq inclustue definition oI in[rastructure support, examininq Lhe present context
ol Llte supporL recctue:r7 l;q tlx: rtppcLLorLL bA uoA ol seruer LtosLing, u,e ore of the
cortsiderarl uleu-t LhaL lhc sarnc u,dL [aLl under thc ouerall category of
infrastructural support seruice, uhich t^s part of the BSS. Regardinq the contention
of the appcllant, that thcA necd not pag seruice tax as the sduatlon is reuenue

neuLrat. tue note lha| Lhe queslion ol reuenue neutralitg as a Legal pnnctple to ho\d
againsl ct tcLx liabiliLg is not Lc:nublc. ln oLhr:r u-tords, no o-s.sc.sscc can take a plea
thet no tL\ nee:d haue: bt:c:n paid as ttrc same i-s auailabLt' to Lhc-m as a credit.
This u.ill bc agoinsl lh(' ucry Lxtsir: canon ol ualue adderi tn-xation The reue-nue

neutraLitg can at best be pleaded as pinciple Jor inuoking bona fuTeness of the
appellant against the demand for extended peiod as u..teu as for penaltg uthich
requtre ingredients ol mala fide, Reliance was ptaced bg Lhe Ld.. Consultant
regarclinq lhr, .subrrri.s.sion on r?nenue neutralitg, on the decision of the Tribunal in
JeL Airu.taqs (supra). Wr: haue noted thal in the satd riecision the Tibunal
recorded as admitted Iocls Lhal Lhe appellant are using lhe: said facilitg for the
taxabte output .sen,,ice-s We note that no such categorical assertion ca'n be
record,ed. ln the present case. Euen othenpise u)e note thdt the
auailability or othenuise ol credit on input seruice bg itself does not
d.ecld.e the tax llabilitg of output sentice or on reuerse charge, The tdx
liabtlitg ls gooerned bg the legal prouisions applicable during the
relevant time in terms of Finance Act, 1994. The availability or otherwise
of credit on the amount to bc discharged as such tax liability cannot take
awey the tax liability itself. Further, the revenue neutrality cannot be
extended to a level that there is no need to pay tax on the taxable service.
This will expand the scope of present dispute itself to decide on the
manner of discharging such tax llability. We are not in agreement with
such proposition. "

29.1 I find that the Hon'ble Supreme Court in the case of Star Industries v.

Commissioner reported as 2O l5 (324) E.L.T. 656 (S.C.) has heid as under:

"35. h tuas submttted by the leamed counset for the a.s.sc.ssee that the entire
exercise is Reur:nue neutral br:cause of thr: reason thal the a.s.ses.se€ u-tould, in
ang casc, gcl CenuaL r:rcdtL ol Lhc dutA patd. If that is so, this o.rgument in
the lnstdnt case rather goes against the assessee. Since the assessee is
ln appeal and { the exercise is Reuenue neutlra,l, then there was no need
even to file the appeal. Be that as it may, if that is so, it is always open

to the assessee to claim such a credit."

29.2 Further, I find that the Hon'ble Supreme Court in case of Union of lndia Vs.
Cosmo Filrns Ltd rcported as 2023 {72) GSI'L 147 (SC) had dirccted Ilevenuc to permit
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claim of refund or input credit (whichever applicable and/or wherever customs duty
was paid). For doing so, the respondents shaJl approach the jurisdictibna-l
Commissioner, and apply with documentary evidence within six weeks from the date
of this judgment. The claim for refund/credit, shall be examined on their merits, on a
case-by-case basis. For the sake of convenience, the revenue sha.ll direct ther
appropriate procedure to be followed, conveniently, through a circular, in.this regar(.|
Consequent to aforesaid decision of Honble Supreme Court, CBIC haVe issqed
Circular No.16 /2O23-Cus dated 07.06.2023 for the procedure to avail the re-creditlof
IGST a:nd DGFT issued Trade Notice No. 7 /2023-24 dated 08.06.2023, saying that "
a1l the imports made under Advance Authorization Scheme on or after 13.10.2017 ana
upto and including 09.01.2019 which could not meet the pre-import condition may be

regularized by making pa)rments as prescribed in the Customs Circular".

29.3 The importer has contended that the show cause notice was issued at a time
when no tax was payable by them because of binding judgement of Hon. Gujarat High
Court in the case of Maxim Tubes Rrt. Ltd. (supra) a;rd the tax has become payablc
only by virtue of subsequent judgement of Hon. Supreme Court in the case of Cosmo
Films Ltd. (supra) which overturned the judgement of Hon. Gujarat High Court; that 

^

there was no tax due from them for the period prior to the judgement of Hon. Supreme
Court ald therefore in any case interest charged for the perrod prior to the judgement. ,

of Hon. Supreme Court is wholly without jurisdiction and ii1ega1. In this regard, I hnil
that the judgement of the Hon. Gujarat High Court in the case of Maxim Tubes Pvt.
Ltd. was not accepted by the Department a-nd challenged in the Honble Apex Qourt.
Hence, the present Show Cause Notice proposing demand under Section 28(4) of the
Customs Act, 1962 alongwith interest under Section 28AA of the said Act and
imposition of penalty under Section 1 14A of the said Act was issued when the '
aforementioned judgement of the Hont,le High Court was undcr chal)engb in thc
Hon'ble Apex Court. Further, the said Show Cause Notice was subsequently
transferred to the Ca-11 Book a-fter issuance, as the matter was pending for decision
before the Hon'ble Supreme Court. Now, with the Departmental appeal having
succeeded in the Hon'b1e Apex Court in light of the judgement dated 23.04.2023 in the .

case of Union of India Vs. Cosmos Films Ltd reported as 2023 (72) GSTL 147 (SC), the 
'

said case has been retrieved from the Ca-1I Book ald is now ripe for adjudication as per
the provisions of Section 28(9)/28(9A) of the Customs Act, 1962. Hence, the ''.

contentions of the importer/ noticee are untenable. Further, the issue involved in the
judgement of Food Corporation of India v/s State of Haryana arrd Another 119 S.T.C,' '

1 (S.C.),relied upon by the importer/noticee pertains to tax on lely transactions which
is different from the case in hand. Also, the issue involved in the case of United
Riceland Ltd. and Another v/s State of Haryana and Others 104 S.T.C. 362 (P.&H)
relied upon by the importer/ noticee pertains to imposition of purchase tax on paddy
under the Har5rana General Sales Tax Act which is different from the issue involved in
the present Show Cause Notice. Hence, ratio of none of these .;udgements a-re

applicable to the present case.

30. In view of foregoing discussion and. frndings, I pass the following order:

3:ORDER::

li) I confirm the Duty of Customs amounting to Rs,1,41,O4,O l4/-(Rupees
One Crore, Forty One Lakh, Four Thousand and Fourteen only)in the
form of IGST saved in course of imports of the goods through Nhava
Sheva Port under the subject Advarce Authorizations and thc
corresponding Bills of Entry as detailed in the Notice in terms of the
provisions of Section 28141 of the Customs Act, 1962 and order
appropriation of already deposited duty of Rs. 1,41,O4,O14l- (Rupees
One Crore, Forty One Lakh, Four Thousand and Fourteeir onlyl
agalnst the demand of Rs,1,41,O4,O ).4/ - (Rupees One Crore, Forty One
Lakh, Four Thousand and Fourteen only). As the importer has complicd
with the pre-import conditions in respect of 03 BoE, wherein IGST
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involved is Rs,27,64,291l-(Rupees Twenty Seven Lakh, Sixty Four
Thousand and Two Hundred and Ninety One only|,I drop the demand
of the Duty of Customs amounting to R:s. 27,64,291l- (Rupees Twenty
Seven Lakh, Sixty Four Thousand end Two Hundred and Ninety One
only) from the Duty of Customs amounting to Rs.1,58,58,3O5/- (Rupees
One Crore, Sixty Eight Lakh, Sixty Eight Thousand, Three Hundred
and Six only) as demanded in the Notice.

(iiI I order to recover the interest at appropriate rate in respecl of demand
confirmed at Para (i) above under Section 28$\ of the Customs Acl, \962
and order to appropriate already paid interest of Rs.1,O6,36,235/-
(Rupees One Crore, Six Lakh, Thirty Six Thousand, T\ro Hundred and
Thirty Five only) towards interest liability.

(iii) I hold the subject goods hawing assessable va-lue of Rs.7,83,55,636/-
(Rupees Seven Crore, Eighty Three Lakh, Fifty Five Thousand, Six
Hundred and Thirty Six only) imported through Nhava Sheva Port
under the subject Advalce Authorizations as detaiied in the Notice, liable
to confiscation under Section 111 (o) of the Customs Act, 7962. I impose
redemption fine of Rs.23,OOO,OO/-{Rupees Twenty Three Lakhs only)
in lieu of confiscation under Section 125 of the Customs Act. 1962.

(iv) I impose a penalty of Rs.1,41,O4,O14l-(Rupees One Crore, Forty One
Lakh, Four Thousand artd Tourtecn onlyl plus penalty equaI to the
applicable interest under Section 28AA of the Customs Act, 1962 payable
on the Duty demanded and conlirmed at (i) above under Section 1144 of
the Customs Act, 1962. However, in view of the frrst and second proviso
l-o Section I t 4A of the Customs Act, 1962, if the amount of Customs
Duty conlirmed and interest thereon is paid within a period of thirty days
from the date of the communication of this Order, the penalty shall be

twenty five percent of the Duty, subject to the condition that the amount
of such reduced penalty is also paid within the said period of thirty days.

(v) I refrain from imposing penalty on M/s. Chiripal Poly Films Ltd under
Section 112 (a) of the Customs Acl, 7962 as penalty has been imposed
under Section 114A of the Customs Acl, 7962.

31. This order is issued without prejudice to alty other action that may bc taken under
the provisions of the Customs Act, 1962 and Rules/Regulations framed thereunder or
any other law for the time being in force in the Republic of India.

32. Thc Show Cause Notice No. 351 l20-21 /Gr.IIG/CAC/JNCH dated 77 .O8.2O21 ts

disposed off in above terms.

vD2'q
I
g'a\ 4-'

DtN -20240,47 MNOOOO999D6B

F.No. Vlll/ 1 0-40lCOMMR. /O &A I 2022-23

To

M/s Chiripa-l Poly Films Ltd,
Chiripal House, Shiwanjani Cross Roads,
Satellite, Ahmedabad, Gujarat-380015

(Shiv Kumar Sharma)
Principal Commissioner

Date:78.O4.2024
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Copy to:-

1. The Chief Commissioner of Customs, Gujarat Zone, Ahmedabad for information
please.

2. The Principal Commissioner/ Commissioner of Customs, Nhavasheva-Il,
Jawaharlal Nehru Customs House, Nhava Sheva, Ta-l-Urarr, Dist-Raigad,
Malrarashtra- 4OO707for information please.

3. The AdditionaL Commissioner of Customs(TRC), Ahmedabad for necessarJr
action.

4. The Superintendent of Customs(Systems), Ahmedabad in PDF format for
uploading on the OIlicial Website of Customs, Commisionerate, Ahmedabad.

5. Guard File.
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