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ci1i+-rfiffiE7r+g-ffi 1enffi u<y

ss-sqnf , +{ft ffi &rurrraqcu-qdoT{rs+e

(q)

Under Section 129 Df)(1) of the Customs Act, 1962 (as amended), in respect of the

following categories of cascs, any person aggrieved by this order can prefer a Revision

Application to The Addjtional Secretary/..loint Secretary (Revision Application), Ministry of

Finance, (Departm(:nt of llevenue) Parliamcnt Street, New Delhi within 3 months from the

date of c<lmmunication of the ordcr.

-effienhn /Order relating to

(6)

(a) any goods inrportcd on l)?rggilgc

erlEmcrda

o"$-d

any goods loaded in a conveyance for importation into India, but which are not unloaded

at their place of destination in India or so much of the quantity of such goods as has not

been unloaded at any such destination if goods unloaded at such destination are short of
thc quantity rr:quircd to bc unloaded at that dcstination.

, t962 3i

Payment of drawback as providcd in Chapter X of Customs Act, 1962 and the rules made

thcreunder.

&ful

Thc revision application should be in such form and shall be verified in such manner as

may be specificd in lhc lclevanl rules and should bc accompanied by :

,1870

3

5 1

4 copies of tlrc ordcr irr -Origir.ral, in addition to relevant documents, if any

4

qfdqr,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as

prescribcd under Schedule 1 item 6 of the Court Fee Act, 1870.

oRilrrl-trr?r{f,3flt{rs1 4

STfl shql

rr;t@firo
3rq-rtfu atq. ?!-s, qdsffi ft urdbqft d+rttftrrermrtfto. zoor-

&fsr

(Fqq+frqrr)qr{. r 000/ r FTgq6-69r{Er1
y,*srffi,@.om.r,olffiqi.
qfrg@',qirnrrql-qrq,d{nqrrtqTfs+ml .zoor-

olFriffi.rooor-
The duplicate copy of the T.R.6 challan evidencing palrment of Rs.200/- (Rupees two

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the

I.lcad of othcr receipts, fees, fines, [orleiturcs and Miscellancous Items being the fee

prcscrilrcd in the Customs Acl, L962 (as amonded) for filing a Revision Application. If the

amount of duty and interest demanded, Ilne or penalty levied is one lakh mpees or less'

fi:es as Rs.20O/ and iI i1 is more than one lakh rupees, the fee is Rs.100O/-.

ln respcct of cases othcr than thesc mentioned under item 2 above, any person aggrieved

by this order can file an appc:r.l under Section 129 A(1) ofthc Customs Act, 1962 in form

C.A. 3 before the Customs, Iixcise and Service Tax Appellate Tribunal at the following

Customa, Excise & Setwice Tax Appellate

+-ror,qfBrfr&ffia

116g. 2

+3{rffi &3ffi rsr@otr6ac-{{IsE-rcrd-*+O
qrqroeriirft.rq 1e62 qfftlrtT 12e g (1) t.ltffi*S g.-:
*trqr{ro,,+<1qugra{-c6sffisr6{r{ft6crf trc{urt-sqffi
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(c)

2nd F1oor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

oqq@

qfYo.+ffi;q*ilqT..qq

where the amount ofduty and interest demanded and penalty levied by arly officer of
Customs in the case to which the appcal relatcs is more than fivc Iakh rupees but not
exceeding lifty lakh rupees, five thousand mpees ;

Eqc-qrs-crc+sqq$sftrs-+d;ETEqRTqg

where the amount of duty and inlercst dcmanded and pcnalty lcvicd by any officcr of
Customs in the case to which the appcal rclatcs is morc than lifty lakh rupees, ten
thousand rupees

{s qfffi, I 0,"

l o : r|{r6{+q{,q6i+-{f,{sBEKte, qqErErsrqln 
l

An appeal against this order shall lie before thc Tribunal on payment of lOTo ot the duty
demanded where duty or duty and penalty are in dispute, or pcnalty, wherc penalty alone
is in dispute.

GiKI 129 (q)E}.ffiffiib-r-
rto@rr"qrffifdqfuqqqorfter : - 3fqt[

rqr orfttrqr@@.
Under section 129 lal of thc said Act, cvr:ry appliczrtfun madc bcforc the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rcctificatjon oI rnistakc or f<rr trny other purposei or

(b) Ibr restoration of arn appcal or an applicatior.r shall bc accompanied by a fee of five
Hundred rupees.

qJ,3f6EErc{t(-380016
3t{iR

5

Under Section 129 A \6) of the Customs Acl, 1962 an appcal urrdcr Section 129 A (l) of
the Customs Act, 1962 shall be accompanied b.y a fcc of

, 1962 t29129 g (5)

($
)

(a)

(tI
)

1b)

(zI)

(q)

{d)
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where the amount of duty and interest dcmanded and penalty levied by any officer of
Customs in the case to which the appcal relatcs is five lakh rupeos or less, one thousand
rupees;
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OItl)lrl{-lN-AI']PLAI-

Shri Prakash Jiwatram Tewani, Resi Seema Appartment, Flat No 75, 2"d

Floor, Khemani Road, Ulhasnagar, Thane, Maharashtra - 421OO2

(hcreinafter rcferrr:d to as "the appcllant") has filed thc present appeal in

terms of Section 128 of the Customs Act, 1962 against Order in Original

No. 69IADC/VM I O &A I 2024-25, dated 13.06.2024 (hereinafter referred to

as "the impugned order") passed by Additional Commissioner, Customs,

Ahmedabad (hereinafter referred to as "the adjudicating authority'').

2. Briefly stated, facts of the case are that on the basis of specific

Intelligence of DRI AZU, Ahmedabad the AIU and DRI officers intercepted

the appellant having lqdian Passport No. X8595988 who arrived by Spice

Jet Flight No. SG i6 from Dubai to Ahmcdabad on dated 25.O2.2024. The

appellant was trying to exit green channel without declaring any

contraband goods. The Customs officer interrogatc him and again asked

him if he is carrying any dutiablc goods with him, even on sustained

interrogation, the appellant does not confess that he is carrying any high

valued dutiable goods. The appellant was thoroughly searched and during

search it was noticed that gold in the form of semisolid substance

consisting of gold and chemical mix concealed in his lower pants. The

apircllant after removing all the mctallic items like watches, coins, gold

chain, gold kada was asked to pass through the Door Frame Metal Detector

placed in the hall in front of Belt No.2 near green channel in the arrival hall

of Terminal-2, SVI)I Airport and his checked in and hand bags was

scanned through the X-Ray Baggage Inspection machine, but nothing

objectionable is observed.

2.1 The Govt approved valuer, Shri Soni Kartikey Vasantrai, after detailed

examination and testing submitted a valuation Report dated 25.O2.2024

wherein he providcd the gross weight of said semisolid like substance is

162.73O Grams. Gold bar weighing 142.41O Grams having purity 999.O/24

kt is derived from the 162.7 30 Grams of semisolid paste substance

consisting of gold paste and chemical mix. Further, the gross weight of

Gold Chain and Gold Kada was 97.75O Grams. The Government approved

valuer certified thc Markct Value of Gold bar wcighing 142.410 Grams

having purity 999 .O / 24 kt dcrived lrom the 162.7 30 Grams of semisolid

paste substance consisting of gold paste and chemical mix at Rs.

9,15,269 l- and Tariff Value at Rs 7,63,a90/-. Further the rest of gold

having chain and kada is having net weigh 97.75 Grams is having purity

916.0/22kt and Market Value at Rs.5.75,886/- and tariff value at

Rs.4,80,387/-. Thc valuc of the gold bar has been calculated as per the

Notification No. 12 / 2O24-Customs ( 15.O2.2024 (gold) and

tu
l!
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Sr

No

Details

Items

of

01

02

03

Gold Bar

Gold Charin

Gold Kada

Total

142.410

57.690

4 0.060

240.160

Notification No. 13 12}24-Customs (N.1'.) dated 15.O2.2024 (exchange rate).

The details of gold recovered from the appellant is as under:

Peices Net

weight (in

grams)

Pu ri ty Market

Value (in

Rs)

Tariff

Value (in

Rs)

01 999.O/24

kt.

9,15,269 7,63,490

01 9 t6.0 /22

kt

0l 916.0 122

kt

2,36,O10 1,96,873

03 14,91,155 t2,+3,877

2.2 The above said gold totally weighing24O.160 grams of 999.0/24 Kt.

& 9f 6.0 &, 22 Kt. purity, having tariff value of Rs.12,43,877 /- and market

value of Rs.14,91,155/- seized under Panchnama dated 25.02.2024 is to

be treated as "smuggled goods" as defincd under Section 2(39) of Customs

Act, 1962. It also appears that the appellant had conspired to smuggle the

said gold into India. The offence committed has bcen admitted by the

passenger in his statement recorded ot 25.O2.2024 under Section 108 of

the Customs Act, 1962. The appellant, thcreforc, committed an offence

punishable under Section 135 (1) (a) & (b) of the Customs Act, i962 and

therefore, liable to be arrested under Section 104 of the Customs Act,

t962.

2.3 The appellant had actively involvcd himsclf in the instant case of

,'.' ' '"' -. . smuggling of gold into India. 1'hc appeliant htrd impropcrly rmported the

: l: ' .said gold, as mentioned above, lotally weighing 240.160 grams made of
i "t','

:' !+Ut1OeS.OO122kt/g 16.0 purity gold, having larrlf value of I?s.t2,43,827 /-
hnd market value of Rs. 14,9 I ,155/ by concrxrling in t hc form of gol<1 paste

- & gold articles, concealed in the l3aggage, without declaring it to the

Customs. He opted for Green Channel to exit the Airport with a deliberate

intention to evade the payment of Customs duty and fraudulcntly

circumventing the restrictions and prohibitions imposed under the

Customs Act, 1962 and, other allied Acts, Rules, and Regulations.

Therefore, the improperly imported gold pastc & gold articles, by the

appellant, by way of concealmcnt without declaring it to the Customs on

arrival in India cannot be trcatcd as bonafidc houschold goods or pcrsonal

effects. The appellant has thus contravcned thc Foreign Trade policy 2015-

20 and Section 1 I ( t ) of the Forcign 't'r evelopment and Regulation)

s/49- l 07/cus/AHD /2024-25
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Act, 1992 rcad with Section 3(2) and 3(3) of the Foreign Trade

(Development and Regulation) Act, 1992.

2.3 By not declaring the value, quantity and description of the goods

imported by him, the appellant has violated the provisions of Baggage

Rules, 2016, read with the Section 77 of the Customs Act, 1962 and

Regulation 3 of the Customs Baggage Declaration Regulations, 2O13. The

improperly importcd gold by the appellant, found concealed without

declaring it to thc Customs is thus liable for confiscation under Section

ll1(d), 111(0, 111(i), 111(J), 1l1(1)& 111(m) read with Section 2 (22\, (331,

(39) of thc Customs Ac|., 1962 and further rcad in conjunction with Section

I 1(3) of Customs ltct, \962. Thc appellant, by his above-described acts of

omission/commission and/or abctment on his part has rendered himself

liable to penalty under Section 112 of the Customs Act' 1962. As per

Section 123 of Customs Act 1962, the burden of proving that the said

improperly imported gold articles totally weighing 240.160 grams having

tariff value of Rs.12,43,77 /- and market value of Rs.i4,91,155/- by way of

concealment in the form of gold paste and gold articles concealed in

baggage, without declaring it to thc Customs, are not smuggled goods, is

upon the appellant.

2.4 Thc appcllant vide his lctter dal.ed C3.O5.2024, forwarded through

his Advocate Shri Rishikcsh.l Mehra, submitted that he is cooperating in

investigation and claiming the ownership of the gold recovered from him.

He is ready to pay Customs duty and other amount ordered by

adjudicating authority. He understood the charges leveled against him. He

requested to adjudicate the casc without issuance of Show Cause Notice.

2.5 The Adjudicating authority, vide the impugned order, has ordered

for confiscation of the gold, in the form of gold articles, of 916.0/22 Kt-

purity gold i.e. onc Gold Chain, wcighing 57.690 grams, having prtity of 22

Kt./ 916.00, having l.ariff value ol Rs.2,83,514/- & market value of

Rs.3,39,876/- & one Gold Kada, having pr:rity of 22 Kt.1916.O0, weighing

40.060 grams, having tariff value of Rs.1,96,873/- & market value of

Rs.2,36,010/-,under Section 111(d), 111(f), 111(il, 111(i), 111(l) and 111(m)

of the Customs Act, 1962. The adjudicating authority has further given an

option to the appellant to rcdcem the above seized gold chain and gold

kada on palment. of rcderrrption line of Rs. 1 ,50,000/- under Section 125(l )

of the Customs Act, 1962 in addition to the duty chargeable and any other

charges payable in respect of the imported gold as per Section 125(2) of the

Customs Act, 1962. 'the Adjudicating authority has ordered for absolute

confiscation of gold bar of 24 kl./999 Weighing 142.4 1O grams

derived from thc gold pas1.e valucd at Rs,r?,63,49O /'. 
'{Tariff Value) and Rs

\._
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9,15,269/- (Market Va-lue) seized under Panchnama dated 25.02.2024,

under Section 111(d), 111(0, 111(i), 1 11U), 111(l)& 111(m) of the Customs

Act, 1962. The adjudicating authority has also imposcd penalty of Rs

1,00,000/- on the appellant under Section 112(a)(i) of the Customs

Act,1962.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Authority if the goods are

not prohibited, but to release the goods on payment of redemption

fine, and if the goods arc prohibited hc has a discretion to either

release the goods on payrnent ol redemption finc or confiscate the

goods absolutely. Thc casc laws relied upon by the adjudicating

authority are not applicablc in the facts and circumstances of the

case.

A reading of Paras of the findings of the adjudicating authoritlz

clearly shows that the adjudicating Authority was pre-decided to

absolutely confiscate the gold in question, without applyrng himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely confiscatc them only when

the goods were "prohibited". 1'hough not admitting, even if for a

moment it is presumcd that the goods in qucst.ion were prohibited,

the Ld Adjudicating Authority is required to exercise his discrction

and how such discretion is to be cxercised is laid down in the case

of Commissioner of Customs (Air) vs P.Sinnasamy in CMA No. 1638

of 2008, before the Hon High Court of Madras decided on 23

August,2016.

In the instant case it is very clear that the Ld. Adjudicating

Authority started on a wrong premise of the fact that the Appellant

in this case is a smuggler, and that he has concealed the gold in

this case, all of which are crroneous findings as discussed above.

Taking into consideration these crroncous lindings, the Ld

Adjudicating Authority has got biasecl and decided that the gold in

question should be absolutely confiscated and penalty imposed.

There are plethora of Judgements both for and against the release

of gold seized in Customs Cascs. A combined reading of all the

cases with specific reference to the policy/Rules in vogue at the

relevant times, will show that depending on circumstances of each

case in hand and the p person involved, the goods in

s/49- r 07lcusiAHD /2024 -25
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question m.ry becomc "Prohibited" which are otherwise not listed in

the prohibllcd <:ategories. Howcver, dcspite the goods being

prohibit cd t hc samc can be rt:leascd or rc-exported in the discretion

of thc Adjr-rclicating Aul horily, which discretion has to be exercised

as per t.he canons laid down by the Hon. Apex Court as discussed

abovr:. ln llris r:onnection, following casc lart's are submitted relied

upon by thc zrppcllnnt:

(i) Yakub Ibrahim Yousuf 2O11 263) trl,T-685 (Tri. Mum) and

subsequently 20 1 4 TIOL 277-CESTST-MUM.

{ii) Shaik.lameel Pasha Vs Govt of India 1997 (91) ELT 277 (AP);

(iii) V.P. IIamid vs Commissioncr of Oustoms, 1994(73)ELT 425

(Tri);

(i") 'l'.Elavarasan vs Commissioncr of Customs(Airport) Chennai

2o1t (?,66J Iil-T 167 (Mad);

(r) lJnion of Inclia Vs Dhanak M. I?amji 2OO9 (248) ALT 127

(Bom); uphcld by Iion. Supremc Court vide its judgement dated 08-

03'2010, rr:porlcd in 20l0 (252) gl.'l'A102 (SC)

(vi) A.lRajkumari vs CC (Chennai) 2Ol5 (3211 ELT 540 (Tri-

Chennai);Thrs case was also affirmed by thc Hon. Apex Court vide

2ots (321) Er,T A207 (sc).

. It is also slrLrmittcd that impugned goods are not prohibited for use

by thr: socict y a1 large and relcase of the samr: will not cause to the

society and its import and / or redemption would not be dangerous

or detrimcntal 1o heall.h, wcllare or morals of the people, in any

<:ircurnsl ancr:s.

. 'l'h<:rc is a c::r1cna ol cases whe re thc ordcrs of absolute confiscation

were succcssfully challenged and gold rcleased either for re-export

or on redemlrtion fine u/s 125 of Customs Act 1962. Some of the

judgements can bc cited as under:

1. S Rajgopa) vs CC 'I'richy 2OO7 (219)' ELT 435

2. P.Sinnaswamy vs CC Chennai 2OO7 (22O\ ELT 308

3. M.Arumugam vs CC 'l'hiru<;hirapally 2OO7 (220), ELT 311

4. Krishna Kumari vs CC Chcnnai 2OO8 1229\ nL'l 222.

Following arc thc lisl of latcst revision authority's orders relied upon by

thc appellanl:

s8/ 2020-cus(wz) /ASRA/ MUM DT.

v/s

1. Order No:

21.o5.2o2o rN c/A/

ShabbirTaherallyUdaip

Commissioner, Clrstoms, Ahm

BAI,

edabad

)r'--
'.. 

''l'l *
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3. Order No: 6r l2O2O-CUS(WZ)/ASRA/MUMBAI,

2L.O5.2O2O in cla Commissioner, Customs, Ahmedabad

Basheer Mohammed Mansuri

4. Order No: 126/2O2O CUS(WZ)/ASRA/MUMBAI,

07.O8.2O2O in c/a Commissioner, Customs, Ahmedabad

Hemant Kurnar.

DT.

V/S

DT.

v/s

5. Order No: r23-124/2o20-CUS(wZ)/ASRA/MUMBAI,

DA.O7.OA.2O2O in c/a Commissioner, Customs, Ahmedabad v/s

Rajesh Bhimji Panchal.

6. 2019(369) D.L.T.1677 {G.O.I) in c/a Ashok Kumar Verma.

7. order No: 1O/2Or9 CUS(WZ)/ASRA/MUMBAI, DT.

30.O9.2021 in c/a FaithimthRaseea Mohammad v/s Commissioner

of Customs CSI Airport Mumbai.

8. Ordcr No. 24ll &, 244/2022 CUS(wZ)/ASltA/MUMBAI, DT

24.O8.2022 in c/a (1) PradipSr.:vantilal Shah (2) llajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad.

o Coming to the penalties imposed it may be statcd that since the

goods in qucstion were not prohibitcd, thc penalty under section

1 12 (a) and (b) of Customs Act t 962 could not have been more than

the duty involved which in this case is Rs. 1,00,000/- on the

appellant.

o The appellant finally J:raycd for rcl<:asr: t hc goods on payrnent of

redemptron fine or a.llow li;r rc-r:xport and r<:duction in penalty.

4. Shri Rishikcsh Mchra, Advocatc, appr:ared for pcrsonal hearing on

18.06.2025 on behalf of thc appcllant. Hc reitcratcd the submissions made

in the appeal memorandum. 'l'hc advocate during pcrsonal hcanng also

reiied upon the following case laws:

(i) OIA No. AHD-CUSTM-0OO-APP-332-23-24 Dated 13.72.2023

In cla Mr. Kachhadia Mahipal Vitthalbhai V/". Additional

Commissioner of Customs Ahmedabad. (Rhodium coated Gold Case

granted RF, PP).

(ii) OIA No. AHD-CUSTM 00O-APP-364-23-24 D't' 1O.01 .2024 IN

c/a Mr. Ankit Kamleshkumar Shah V/s Commissioner of Customs

(Appeals), Ahmedabad. (Gol

s/49- I 07/CUS/AHD /2024 -2 5
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(iii) OIA No AHD-CUSTM o0O-APP-176 23-24 DT 25.09.2023 IN

c/a Ms. Shaikh Anisa Mohammed Amin V/s Commissioner of

Customs (Appcals), Ahmedabad. (Ingenious Concealment in Gold

Dust/Paste Case granted RF, PP).

(iv) OIA No. AHD-CUSTM-00O-APP-179-23-24 DT 26.09.2023 in

c/a Mr. Shaikh Imran Abdul Salam V/s Commissioner of Customs

(Appeals), Ahmedabad. (lngenious Concealment in Gold Dust/Paste

Case grantcd ItF, PP).

(v) olA No. AHD-CUSTM-0OO-APP-161-24-25 DT 26.O7.2024 in

c/a Mr. Subhan Gulab Pathan V/s Commissioner of Customs

(Appeals), Ahmcdabad. (Ingenious Concealment in Gold Dust/Paste

Case granted RF, PP).

(vi) Order No r4ol2o21 CUS(WZ)/ASRA/MUMBAI

DT.25.O6.2O21 in c/a Mohammed Gulfam v/s Commissioner of

Customs Ahmedabad. (Ingenious Concealed Rectum Case granted

RF, PP).

(vii) Ordcr No: 245/2O2) CLJS(WZ)/ASRA/MUMBAI

DT.29.O9.2-O2\ in c/a Memon Anjunr v/s (lommissioner of Customs

Ahmedabad. (lngcnior.rs Concr:arlcd Silver Coat.ed Case granted [? I,',

Pt').

(viii) Order No. 38o12122-CUS(WZ)/ASRA/MUMBAI DT

14.12.2022 io cla Mr. Mohammad Murad Motiwala V/s. Pr.

Commissioner of Customs, CSI Airport, Mumbai. (lngenious

Concealment in Gold Dust/Paste Case granted RF, PP).

(ix) ordcr No. 243 &, 244/2022 CUS(WZ)/ASRA/MUMBAI DT

24.O8.2O22 in c/a (1) Pradip Scvantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad. (lngenious

Concealment Silver/Rhodium Coated Case granted RF, PP).

(x) Order No. 516-517 12O23-CUS(WZ)/ASRA/MUMBAI DT

30.06.2023 in c/a (1) Saba Parveen Irfan Khan (2) Anwar M.T. V/s.

Pr. Commissioner of Customs, CSI Airport, Mumbai. (lngenious

Concealmcnt in Gold l)ust/ Paste L47a3+1.5 grams Case granted

RF, PP)
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(xii) Customs, Excise & Service Tax Appellate Tribunal (WZ)

Bench at Ahmedabad. (Customs Appeal No. 11971 of 2016-SM)

Final Order No. 1025412024 dated 29.01 .2024 Sllr, Lookman

Mohamed Yusuf V/S. CC- Ahmedabad (lngenious Concealment Gold

Case of 4999.180 grams granted IfF, PP).

5. I have gone through the facts of the case available on record,

grounds of appeal and submission made by the appcllant at the time of

personal hearing. It is observed that the issucs to be decided in the

present appeal are as under;

(a) Whether the impugned order directing absolute confiscation

of the seized gold of 24 kt 1999 .O purity weighing 1 42.4 1O grams

derived from the gold paste valued at Rs. 7,63,490/- (Tariff Value)

and Rs 9 ,15 ,269 / - (Market Value) without giving option for

redemptionunder Section 125(1) of Customs Act, 1962, in the facts

and circumstances of the case, is lcgal and propcr or otherwise;

(b) Whether the quantum of penalty amounting to Rs.

1,00,000/- imposed on the appellant, under Scction 1 12(a)(i) of the

Customs Act, 1962, in the facts and circumstances of the case, is

legal and proper or otherwise.

5.1 It is observed that the appellant, on the basis of specific Intelligence

of DRI AZU, Ahmedabad the AIU and DRI officers intercepted the appellant

having Indian Passport No. X8595988 who arrived by Spice Jet Flight No.

SG 16 from Dubai to Ahmedabad on dated 25.02.2024. The appellant was

trying to exit green channel without declaring any conl.raband goods. The

Customs officer intcrrogate him and again askcd him if he is carrying any

dutiable goods with him, even on sustained intcrrogation, the appellant

does not confess that he is carrying any high valued dutiable goods. The

appellant was thoroughly searched and during scarch it was noticed that

gold in the form of semisolid substance consisting of gold and chemical mix

concealed in his lower pants. The appellant after removing all the metallic

items like watches, coins, gold chain, gold kada was asked to pass through

the Door Frame Mctal Dctector piaced in thc hall in fronl. of Belt No.2 near

green channel in the arrival hall of 'l'crrninal 2, SVI'I Airport and his

.+
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(xi) Order No. 9o7-9o9 12O23-CUS(wz)/ASRA/MUMBAI DT

12.L2.2023 in c/a (1) Mr. Shahrukkhan Muniruddin Pathan (2) Mr.

Rushabhbhai Pravinbhai Goswami (3) Mr. Mahendrasinh Zala Y /s.

Pr. Commissioner of Customs, SVPI Airport, Ahmedabad. (Gold

Weighing L778.98O grams Case grantcd on RF, PP).



checked in and hand bags was scanned through the X-Ray Baggage

Inspection machine, but nothing objectionable is observed. The Govt

approved valuer, Shri Soni Kartikey Vasantrai, after detailed examination

and testing submittcd a valuation Rcport dated 25.02,2024 wherein he

provided the gross weight of said semisolid like substance is 162.730

Grams. Gold bar we ighing 142.410 Grams having purity 999.0/24 kt is

dcrived from thc 162.730 Grams of semisolid paste substance consisting of

gold paste and chcmical mix. Further, thc gross weight of Gold Chain and

Gold Kada was 97.750 Grarns. Thc (iovernment approved valuer certified

thc Markct Valuc ol Gold bar wcighing 142.410 Grams having purity

999.O124 kt dcrivcd lrom the 162.730 Grams of semisolid paste substance

consisting of gold pastc and chemical mix at Rs. 9,15,269/- and Tariff

Value at Rs 7,63,490/-. Further the rest of gold having chain and kada is

having net weigh 97.75 Grams is having purity 9 1 6.O/ 22kt aod Market

Value at Rs.5.75,886/- and tariff value at Rs.a,80,387/-. The said articles

were seized under the provisions of the Customs Act, 1962, under

Panchnama procecdings datcd 25.02.2024. The appellant did not declare

the said gold before Customs with an intention to cscape palrment of duty.

These facts have also been confirmed in the stat.ement of the appellant

recordcd undcr Scct.ion 108 of the Customs Acl, )962 on the same day.

There is no disputing the facts that thc appcllant had not declared

possession of gold in paste form concealed inside the inner portion of the

underwear worn by him the time of his arrival in India. Thereby, he has

violated the provisions of Section 77 of t},e Customs Acl,l962 read with

Regulation 3 of the Customs Baggage f)eclaration Regulations, 2013. These

facts are not dispute d.

5.2 I find that it is undisputed that the appellant had not declared the

seized gold in pastc lorm concealcd in lower pants gold chain and gold

kada to the Customs on his arrival in India. Further, in his statement, the

appcllant had admitl.cd the knowledgc, possession, carriage, concealment,

non-declaration and recovery of gold in paste form concealed in lower

pants and gold chain and kada. The appeliant had, in his confessional

statement, accepted the fact of non-declaration of gold before Customs on

arrival in India. Thcrefore, the confiscation of gold by the adjudicating

authority was justified as thc Applicant had not declared the same as

required under Section 77 of lbc Customs Act, 1962. Since the confiscation

of the seized gold is upheld, the appellart had rcndered himself liable for

penalty under Scction I l2(a) of the Customs Act, 1962.

5.3 It is obscrved that the appellant is

of redemption fine of Rs 1,5O,O00/- impos

not contesting

ed f,o.1 fii'd€min

for the quantum

g gold articles, of
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916.0/22 Kt. purity gold i.e. one Gold Chain, weighing 57.690 grams,

having purity of 22 Kt.l 916.00, having tariff value of Rs.2,83,514/- &

market value of Rs.3,39,876/* & one Gold Kada, having purity of 22

Kt./916.00, weighing 40.060 grams, having tariff valuc ol' Rs.1,96,873/- &

market value of Rs.2,36,0 l0/,. 'l'hc appcllant is in thc appcal only for the

absolute confiscation of gold bar ol 24 ktl999.O purity weighi tg l42.4lO

grams derived from the gold paste valued at Rs. 7,63,49O/ (Tariff Value)

and Rs 9,LS,269 I - (Market Valuc) seized undcr Panchnama dated

25.02.2024 and for imposition of penalty of Rs 1,00,0OO/ under Section

112(a)(i) of the Customs Act, 1962. Hence, my finding will bc restricted for

the absolute confiscation of gold bar of 24 ktl999.O purity weighing

l42.4lo grams derived from the gold paste valued at Rs. 7,63,490/- (Tariff

Value) and Rs 9,15,269/- (Market Value) and pena-lty.

5.4 I have also perused the decisions of the Government of India passed

by the Principal Commissioner & ex oflicio Additional Se cretary to the

Government of India submitted by the appellant and other dccisions also. I

find that the Revisionar5r Authority has in all these case s taken similar view

that failure to declare the gold and failure to comply with the prescribed

condition of import has made the impugned gold "prohibited" and therefore

they are liable for confiscation and the appellant are consequently liable for

penalty. Thus, it is held that the undeclared gold weighting 142.41O grams

derived from the goid paste valued at Rs. 7,63,49O/- (Tariff Value) and Rs

9 ,15,269 / - (Market Value), are liable to confiscation unde r Section I 1 1 (d)

of the Customs Act, 1962 and thc appellant is also liablc to penalty under

Section 1 r2(a) ibid.

5.5 In this regard, I also rely the judgement of the Hon'ble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

"............ .(a) tf there is ang prohibttion of import or export of goods

under the Act or anA other law for the time being in force, it uould be

to be prohibited goods; and (b) this would not include anA

in respect of tuhich the conditions, subject to uthich the goods

d or exported, haue been cornplied with. This would mean

conditions prescribed for import or exporl of goods o-re not

!+

complied urith, it utould be considered to be prohibited goods. Thi^s tuould

al.so be clear from Section 1 I uhich empowers the Central Gouernment to

prohibit either 'absoluteLy' or 'subject to such con<litions' to be fulfitted

before or after clearonce, as maA be specified in the notification, the

import or export of the goods of ang sp cifie d desciptio n. The notification

\
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can be issued for the purposes specified in sub-section (2). Hence'

prohibition of importation or exportation could be subject to certain

prescribed. conclitions to be fulfilLed before or after clearance of goods. If

conditions are not fulfilLed, it may amount to prohibited 7oods........."

'lhus, it is clcar that (rvcn though gold is not enumerated as prohibited

goods under Sc<:tion 1 1 of the Customs Acl, 1962, but it is to be imported

on fulfilment of certain conditions, still, if the conditions for such import

are not complied with, then import of gold will fall under prohibited goods.

Hence, I frnd no inlirmity in the impugned order on l-his count.

5.6 It is further observed that the adjudicating authority in the instant

case had rellng on the decisions of Hon'ble Supreme Court in the case of

Om Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (155) E.L.T.

423 (SC), Honblc Kcrala Ftigh Court in thc case of Abdul Razak l2Ol2 {27 5l

BI.T 3O0 (Kcr), Ilon'blc l{igh Court of Madras in t.he case of Samynathan

Murugesan l2OOq (247) li|:f 21 (Mad)], Malabar Diamond Gallery Pvt. Ltd

[20 i 6-TIOL- I 664-FIC-MAD-CUS], Hon'blc l-ligh Court of Madras in the case

of P Sinnasamy [2016 (344\ ELT 1154 (Mad)] and Order No 1712019-Cus

dated 07.10.2019 in F. No. 375/061812017-RA of Government of India,

Ministry of Finance, Department of Revenue - Revisionary Authority in the

case of Abdul Kalam Ammangod Kunhamu discussed in paras 22 to 27

and 42 of the impugned order, had held that smuggling of gold was done

bv the appellant and had ordcred for absolute confiscation of undeclared

gold weighing 142.410 grams derivcd lrom the gold paste valued at Rs.

7,63,49O1- (1'arilf Valuc) and Rs 9,15,269 l- (Market Value).

5.7 It is also observed from thc facts and records of the present case

that the appellant had ingeniously concealed gold in paste form in lower

pants with an intention to smuggle thc same without paJment of duty. The

gold in paste form was dctected during personal search of the appellant.

The appellant in his statement recorded under Section 108 of the Customs

Act, 1962 on 25.02.2024 had admitted his offence. Thus, the present case

is not of simple non declaration of gold but an act of smuggling as the gold

was concealed ingeniously in paste form. Therefore, the case laws relied

upon by the appcllant in the appcal mcmorandum are not applicable in the

instant case

5.8 I rely upon the decision of the Hon'bie Tribunal, Bangalore in the

case of V.K. MOHAMMAD ALI Versus COMMISSIONER OF CUSTOMS,

COCHIN 12019 (3691 B.L.T. 1538 ('lri. - Bang)1, wherein the Honble

.-a
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Tribunal has upheld the decision of adjudicating authority for absolute

confiscation of undeclared seized gold. The relevant paras are as under:

5. The bief issue for consideration in the case is to decide uhether the

adjudicating authoritg as a discretion to release the gold conftscated or

the seized gold requires ctllou.ting to be redeemed on pagment of fine in
lieu of confbcation in terms of Section 125 of the Customs Act, 1962.

Section 125 of the Customs Act reueals as under:

"(1) Wheneuer confiscation of ang goods is authorized bg this Act, the

officer adjudging it may, in the case of ang goods, the importation or

exportation whereof is prohibited under thls Act or under any other laut

for the time being in force, and shall, in the case of ang other goods, giue

to the otuner of the goods or, u.there such owner is not knoutn, the person

from whose possession or custodg such goods haue been seized, an

option to pay in lieu of confiscation such fine as the said officer thinks fit

Prouided tha| without prejudice to the prouisions of the prouiso to sub-

section (2) of Section 1 15, such fine shall not exceed the market pice of
the goods confr-scated, Iess in the case of imported goods the dutg

chargeable thereon.

(2) Where any fine in lieu of confiscation of goorTs is imposeci under sub-

section (1), the owner of such goods or the person referred to in sub'

section (1), shall, in addition, be. liable to any duty and chorges payable

in respect of such goods."

6.1 A plain reading of the aboue prouision giues understanding that

while the adjudging officer may permit the redemption of goods on

paAment of fine in lieu of confiscation of goods tt-thich are prohibited in

nature, he shall, in the ca.se of other goods, 'may' permit redemption on

paAment of fine in lieu of confiscation.

6.2 There are two situations which emerge out of the legal position

u-thbh needs to be addressed; ftrstly, u.thether the tmpugned goods ore

in the nature of prohibited gloods wherein the adjudicttting authority hos

an option to permit the goods to be redeemed on pagment of fine in lieu

of confi.scation. Secondly, uthether the adjudging officer has a discretion

so as fo allotu or not such goods to be redeemed on paAment of fine in

lieu of confiscatio n.

For an appreciation of the same, it is requiretl to see u)hat are

ibited goods is Section 2(33) of the Customs Act, 1 962 defines

ibited goods as follows :

hibited goods means "ang goods, the import or export on uhich is

subject to any prohibition under this Act or ang other latu for the time

being in force but does not include ang such goods in respect of which

the conditions subject to which the goods are permitted to be imported or

exported haue been complied uith. "

In uiew of the aboue, lor the goods to

prohibited who either be prohibited under C

acquire a nature of being

toms Act or any other law

:.L
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for the time betnyl in force or Lhe goods shouLd haue been imported

uherein the conditions subject to u,thich the goods are permitted to be

imported dre not complied uith. Admittedlg, the impugned gold i,s not

prohibited either under Customs Act or ang other law for the time being

in force at the material time. As per the records of the case, the appellant

haue not submitted an-qthing to shou.t on record that the goods haue

been properly imported. It Ls to be inferred that the impugned gold has

been tmported uithout follouing the due process of Lau that rb to say

uithout follou-ting the procedures thereof. Therefore, it is to be held that

the impugned goods haue acquired the nature of being prohibited goods

in uiew of Section 2(33) of the Customs Act, 1962.

6.4 Hauing fouru1 that l:he impugned goods haue acquired the nature of
prohibited goods, the issue which remoins to be decided as to u.thether

the adjudicating authorit:g can exercise [its] discretion to aLLotu the goods

to be redeemed. Coingl bg the tuordings of Section 125, it is clear that in
such circumstances i.e. whether the goods are prohibited, the

adjudicating auth<tritu 'mag' permit the redemption. That being the case

the Tribunal cannot sit in judgment ouer the discretion exercised bg the

competent authority dulg empou.tered under the statute. We find that as

submitted bg the Learned DR, the Hon'ble High Court of Madras has

categoricallg heLd that: "When a pima facie case of attempt to smuggle

the goods Ls mu"de out, it is not upon the Tibunal, the Lssue not giue

positiue directions to the adjudicating authority, to exercise option in

fauour of the respondents". We also find that thLs Bench of the Tribunal
(supra) in a case' inuoluing identical circumstances has upheld the

absoLute confiscnlion o[ gloLd bLscuits of forergn oigin seized from a
passenqer u-'ho claimed that the same were purchased in Mumbai.

7. In uietu of the aboue, ue find that the Order-in-Appeol does not
require ang interuention and as such the appeaLs are rejected

5.9 I also rely upon the decision of the Honble Tribunal, Bangalore in

the case of Ismail Ibrahim Versus Commissioner of Customs, Bangalore

l2ol9 (37 Ol ELT 132 1 (Tri Bang)1, wherein the Honble Tribunal following

the decisions of llon'ble High Court of Kerala in the case of Ambali

Karthikeyan [2000 (125) fiLT 50 (Ker)] and IJonble High Court of

Karnataka in the case of K. Abdulia Kunhi Abdul Rahaman [201 5 (330)

El,'l 148 (Kar)] had upheld thc absolute confiscation of gold in case where

two gold bars weighing 2000. 14 grams were concealed discreetly in the

baggage wrapped in white papcr and kept in plastic pouch. In present case

also, substantial quantity of gold i.e. l42.4lO grams in paste form was

concealed discreetly in the lower pants.

5.9 I furthcr rcly upon the recent decision of the Hon,ble Revisionary

Aulhority vide Order No. 217 /2O24-Cus, dated 16.10.2024 on identical

issue i.e. attempt to bring undeclared goid in paste form in the case of
Riswan Kochupurayil Nazeer,has upheld the absolute confiscation of
788.940 grams of gold cxl.ractcd from gol 874.760 grams
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valued at 3O,29,93L/- (Assessable Value) and

value). The penalty imposed was also upheld

reproduced as under:

Rs 34,99,286l- (market

The relevant paras are

"8. The Gouemment has examined the mcttter. It is obserued that the

Applbant has not declared the possession of impugned gold in hLs

Customs declaration form and it ulas onlg through persLstent enquiry
and examination of the Applicant, that the Ltody concealment of the

impugned gold in paste form came to light. The Appellate Authority has
also obserued that the Applicant in his uoluntarA statement dated
04.01.2O21 under Section 1O8 of the Cusfoms Act, 1962 admitted that
he knew that importing of gold u.)ithout paVment of duty is an offence;

that he had committed an offence bg concealing the gold and not

declaing the same to euade paqment of Customs dutg; that the

impugned gold was handed ouer to him by a person at Dubal uith
instructions to smuggle the same to India and promtsed the Applicant a

remuneration of Rs. 30,OOO/- in return. The Applicant in his second

uoluntary statement recorded on 1 6.01 .2O2 1 reiterated his ear\ier

statement. The Appellate Authority in para (11) of the said O-l-A, has

also noted tha| on 1 1.O7.2O22, the Authorised representatiue of the

Applicant, Shri Nazeer, who Ls the father of the AppLican| has admitted

lo hrs son's offence and has aLso stated the Applicant has committed

this offence knouinglg for financial gains. tThe impugned gold items

smuggled into India uia ing1enious bodg concealment cannot be

considered o^s bonafide baggase. The entire proceedings haue also

been couered under a Mahazar in presence of independent witnesses

which also corroborates the sequence of euents.

9, As per Section 123 of the Act, ibid, in respect of the gold and

manufactures thereof, the burden of proof that such g1oods are not

smuggled i.s on the person, from whom goods are recouered. Leaue

alone declaing the gold a-s required under Section 77 of the Customs

Act, 1962, the Applicant chose to ingeniouslg conceal it in hi,s rectum

ond this u-tas detected only upon duing hi^s search & exumination.

Had be been the owner of the gold and had intended to declare the

gold to Customs, he would not haue had to resort to such ingenious

concealment. Thus, the lack of ang documents establi.shing ownership

.,i:,, and non-declaration is not surpri,sing. Keeping in uiew the facLs and

.i,bircumstan ces of the case and as the Applicant has failed to discharge
. !h." onus placed on him in terms of Section 123, the Gouemment

' .ggncurs utith the adjudicating & appellate authoities that the

..' ',itnpugned goods uere liable to conft-sco-tion under Section 11 I ibid and

-.' that the penalty u-tas imposable on the AppLicant.

1 O. 1 The Applicant ha-s contended that the import of gotd i.s not

'prohibited'. Howeuer, the Gouernment obserues that this contention of
the Applicant i.s against seueral judgements of the Hon'ble Supreme

Court in uthich it has been held that the goods, Import/ export uhereof

i.s allowed subject to certain conditions, are to be treated as 'prohibited

goods' in case such conditions are not fulJllled. In the case of Sheikh

Mohd. Omer us Collector of Customs, Cttlcutta & Ors (1971 AIR 293),

the Apex Court has held that for the purpose of Section I l1(d) of the

Cusfoms Act, 1962, the term "Any p ry prohibition.
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In other words, all types of prohibition. Restiction i.s one type of
prohibition. Gold i^s not allowed to be imported freely in baggage and it

is permitted to be imported by a passenger subject to fulfilment of
certoin conditbns. In the present case, as cor-rectlA brought out by the

Lotuer authorities, the Applicant in this case did not fuLfil the conditions

specified in this behalf. In the case of M/s Om Prakash Bhatia Vs.

CommLssioner of Custotts, DeLhi (2OO3(155) ELT423(SC)), the Hon'bLe

Supreme Court has hr:ld that "if the conditions prescibed for import or

export of goods are rutt complied tuith, it u.tould be considered to be

prohibited goods. l;urther, in the case of UOI &Ors us. M/s Raj Grou.t

Impex LLP & Ors (2O21-TIOL- I87-SC-CUS-LB), the Hon'ble Supreme

Court has foLlowed. the judgments in Sheikh Mohd. Omer (supra) and

Om Prakash Bhatia (supra) to hold that "ang restiction on import or

export i^s to an extent a prohibition; and the expression t'anA

prohibition" in Section I 11(d) of the Customs Act includes restictions."

1O.2 In the case of Molobar Diamond Gallery P. Ltd. Vs ADG, DRI,

ChennaL 12016(341) Il,Ll'65(Mad,)), the Hon'ble Madras High Court (te

the Hon'bLe Jurisdictiorutl High Court) hos summarized the position on

the issue, specificaLlgl tn respect of gold, as under:

"64. Dictum of thr: Hon'ble Supreme Court and High Courts makes it
cLear that gol.cl, rnu11 not be one of the enumerated qoods, as prohibited
goods, still, i,f the tnnd.itions for such import are not complied with, then
import of qold, uxtuLd squarelA fall under the definition "prohibited

goods", in Section 2 (33) of the Customs Act, 1962--."

1O.3 Moreouer, th.e Hon'ble High Court of Delhi in its order dated
23.1 1.2023 in Writ Petition No. 8976 of 2O2O in the matter of Kiran
Juneja Vs. Union <>f lndia & Ors. has held that "A fortiori and in term_s

of the plain language and intent of Section 2(33), an import uhich is
elfected in uiolation of a restrictiue or regulatory condition uould also

faLl within the net of "prohibited qoods". Hence, there i-s no doubt that
the goods seized in the present case ore to be treated as "prohibited
goods", within the meaning of assiqned to it under Section 2(33) of the
AcL ibid.

1O.4 ln uieut of the aboue, the contention of the Applicant that the
offending goods are not'prohibited goods', cannot be accepted..

1 1 . The Gouernment obserues that the original authoritg had denied.
the release of gold items on paAment of redemption fine, under Section
125 of Customs A<:t, 1962, It Ls settLed bg the judgment of the Hon'ble
Supreme Court, in the ca.se of Garg Woollen Mills (p) Ltd us. Add.itional
Collector of Custonts, Neu,t DeLhi 1i998 (t04) B.L.T. 306 (5.C.)1, that the
option to release 'prohibited goods' on redemption fine i.s d.iscretionarg.
Hon'ble Delhi H ig1h Court ho's, in the case of Raju Sharma [2020 (322)
ELT 249 (Del)1, held thttt "Exercise of d.Lscretion bg judicial, or quasi_
judicial authorities, rnerits interference onlg u_there the exercbe is
peruerse or Lttinted. bt1 patent illegalitg, or Ls tainted bg obtique motiue.,,
Further, tht: Hon'ble Delhi High Court in its order dated 21.0g.2O23 in
W.P. (C) Nos. 89O2/2O21; 9561/2o21; 13131/2O22; 531/2022; &
8083/2023 held that "......an infraction of a condition for import of
goods would also faLl utithin the ambit of Section 2(33) of the Act and
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thus their redemption and release would become subject to the

discretionary pouer of the Adjudging Officer". Therefore, keeping in
uiew the judictal pronouncements aboue, the Commissioner (Appeals)

has correctly refused to interfere with the dLscretion exercised by the

original authoitg,

12. 1 As regards the prayer for permitting re export of the offending
goods, the Gouernment obserues that a specifi.c prouision regardinq re-

export of articles Imported in baggaqe is mcu)e in Chapter XI of the

Customs Act, 1962, by way of Section 80. On a plain reading of Section

8O, it is apparent that a declaration under Section 77 is a pre-requisite

for allouing re-export. Hon'ble Allahabad High Court has, in the case of
Deepak Bajaj us Commisstoner of Customs (P), Lucknow(2o 19(365)

ELf 695(All.)), heLd that a declaration under Section 77 Ls a sine qua

non for allowing re export under Section 80 of the Act, ibid. In thLs case,

the Applicant had not made a true declaration under Section 77,

12.2 Further, the Hon'ble Delhi High Court ha^s, in the case of Jasuir
Kaur us. UOI (2OO9 (241) DLf 621 (Del.)), held that re-export is not

peruni.ssible uhen article Ls recouered from the passenqer u.)hiLe

attempting to smuggle it. Hence, the question of allouing re export does

not ari,se.

13. The case lau.ts relied upon by the Applicant, in support of his
uarious contentions, are not applicable in uiew of the dictum of Hon'ble

Supreme Court and Hon'ble High Courts, as aboue.

14. In the facts and circum.stances of the case, the Gouernment finds
that the order for absolute conft-scation of the impugned goods as

upheld by Commi-ssioner Appeals does not require ony interference.

The quontum of penaltg imposed on the Applicant is neither harsh nor

excessiue.

1 5. The reui-sion application is rejected for the reasons oforesoid."

5.10 I further rely upon the re cent dccision o{' the Honblc Revisionary

Authority in the case of Ms Ros Maszwin Binti Abdul Kadir, Order No.

184 12O24-CU S, dated 04.O9 .2024 wherein absolute confiscation of one

long crude gold chain of 24 carat purity weighing 1.2 kgs valued at Rs

39,7O,8OO/-, wrapped in a condom which was found concealed in lower

.,:.in.r.. garment, was upheld. The penalty imposed was also upheld.

9i t I further rely upon the recent decision of the Honble Revisionary

:.i.4uthoriff in the case of Sh Rafi Syed, Order No. 17512O24-CUS, dated

28.O8.2024 wherein absolute confiscation of 39 gold bars of 24 carat purity

weighing 38OO grams valued at Rs 1,16,58,4O0/ , conccaled inside plastic

pouches contalnrng dates, was uphcld. 'lht: penalty irnposed was also

upheld.

5.12 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in the case of Shri Riyas han, Order No. l9Ol2O24-CUS, dated
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5.13 1 also rely upon the decision of Hon'ble High Court of Kerala in the

case of Abdul Razak Versus Union of India l2Ol2 (27 5l DLT 300 (Ker)l

maintained in the Flon'b1e Supreme Court [2017 (350) ELT 4'173 (SC)],

wherein the passengcr, a carrier, tried to smuggle 8 kg of gold concealed in

emergency ligh1, mixic, grinder, car horns etc. was held to be absolutely

confiscated and not allowcd to be released on redemption fine. The relevant

para is reproduced as undcr:

"6. After hers"ring both sides and after considering the stotutorg

prouLsions, ute do not think the appellant, as a matter of right, can

claim release of the goods on poAment of redemption fine and

dutg. Euen though gold as such is not a prohibited item and can

be imported, such import Ls subject to lot of restictions including

the necessity to declare the goods on arriual at the Customs

Station and make paument of dutg at the rate prescribed. There is

no need for us in this case to consider the conditions on which

import is pernissible and whether the conditions are satisfied

because the ctppellant attempted to smuggle out the goods bg

conceaLinll the same in emergency light, mixie, grinder and car

horrls etc. and hence the goods so brought is prohibitory goods a-s

there Ls cLear uio\ation of the stotutory prouLsions for the normal

import of golcl. Further, ds per the statement giuen by the

appeLktnt under Section 1O8 of the Act, he Ls only a carrier i.e.

professionaL smuggler smuggling goods on behalf of others for
consideration. We, therefore, do not ftnd ang merit in the

appeLlant's case that he has the right to get the confiscated gold

released on pagment of redemption fine and dutg under Section

125 of the Act."

In the present case also the appellanl., concealed the seized gold in paste

form discreetly in the lowcr pant.s with an intention to smuggle the same

into India- The gold was detccted oniy on the personal search of the

appellant on thc basis of his specific intelligence. Therefore, the

adjudicating authority has rightly exnrcised his discretion for absolute

confiscation of gold.

6.16 In view of the above observations, and rellring upon the decision of

Hon'ble Tribunal, Bangalore, thc Hon'ble High Court of Kerala, the Hon,ble

Supreme Court and the Hon'ble Revisionary Authority, it is clearly

established that the concealment in this case was ingenious as substantial

quantity of gold rn paste form weighin g, l42.4l) was intention ally and

ingenlously conceak:ri in the lower pant ction by the Customs

b
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09.O9.2024 wherei.n absolute confiscation of two cut gold bits and 78 gold

ingots oI 24 caral purity weighing 2620 grams valued at Rs 87 ,42,940 I -

concealcd in play slalion joy sticks, was upheld. The penalty imposed was

also upheld.



authorities. The appellant did not intend to declare the said gold and the

same was detected only on his personal search. Fle also admitted that he

was carrying the said gold and intendcnt to clear the same without payrng

Customs duty from the SVPIA, Ahmedabad. 1'he appellant has requested

for release of the said gold but not claimed ownership of gold and has not

submitted any evidence to this effect. Thus, in my considered view, this is

not a case of simple non declaration of goid but a planned and intentional

smuggling of gold into India. Therefore, the adjudicating authority has

rightly exercised his discretion for absolute confiscation of scized gold of 24

ktl999.O purity weighing 142.410 grams deriv<..d from the gold paste and

chemical weighing 162.730 grams valucd al Rs. 7,63,490/- (Tariff Value)

and Rs 9,15,269/- (Market Valuc) under Customs Act, 1962. In view of

above, the absolute confiscation of gold of 24 kt gold weighing 142.410

grams derived from the gold paste and chemical weighing 162.730 grams

valued at Rs. 7,63,49O/- (Tariff Value) and Rs 9,15,269/- (Market Value) is

upheld.

6.17 Further, in respect of imposition of penalty amounting to Rs

1,00,000/- on the appellant for bringing undeclared gold weighing 142.41O

grams derived from the gold paste and chemical weighing 162.730 grams

valued at Rs. 7,63,490/- (Tariff Value) and Rs 9,15,269l- (Market Value),

the appellant has attcmptcd to bring gold into India without declaring the

same and concealing thc same ingcniously in paste form in lower pants.

The quantum of gold is substantial and the appellant had smuggled gold

by ingeniously and intentionally concealing the sagre irr paste form. The

appellant was aware that smuggling of gold without payment of customs

duty is an offence and also admitted that he was carrying the said gold and

intendent to clear the same without payrng Customs duty from the SVPIA,

Ahmedabad. Thus, I am of the considered vicw, that the penalty of Rs

1,00,0O0/- imposed on thc appcllant undcr Section I 12(a)(i) of the

Customs Act, 7962, in the impugncd order by thc adjudicating authority, is

appropriate as per provisions of Section I 12(a)(i) of thc Customs Act, 1962

and commensurate with the omissions and commissions of the appellant.

Therefore, there is no infirmity in thc impugne d ordcr and the same is

upheld.

7. In view of above, the appcal filed by the appellant is rejected.

l-t
(AMIT GU

COMMISSIONTiIT (APPIIALS)

CtJSTOMS, AI IMEDABAD.
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Bv Reeistered Post A.D.

F.Nos. S/49- 1 07lCUS/AHD I 2024'ry-"'-- L
To,

Dated -30.06.2025

(i) Shri Prakash Jiwatram Tewani,
Resi See ma Appartment, Flat No 15,

2n,l Floor, Khemani Road, Ulhasnagar,
Thane, Maharashtra - 42lOO2,

(ii) Itishikcsh J Mehra, B/ I 103,Dcv Vihaan,
Bchind 3'd Eye Residency, Motera Stadium Road,
Motera, Sabarmati, Ahmedabad-380005

Copv to:

;/tn" Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

2. The Principal Commissioner of Customs, Customs,Ahmedabad.

3. The Additional/Joint Commissioner of Customs, Customs, Ahmedabad.

4. Guard File
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