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SHOW CAUSE NOTICE

M/s Reliance Industries Limited ([EC-03880664153) having manufacturing unit at
Village-Mora, Post - Bhatha, Surat-Hazira Road, Dist-Surat, Gujarat-394510& P.O- Dahej,
Taluka — Vagra, District-Bharuch, Gujarat-392130 and registered office at 3r¢ Floor, Maker
Chambers IV, 222, Nariman Point, Mumbai-400021 (hereinafter referred to as “The
Importer” for the sake of brevity) are engaged in manufacturing of various goods and in
import of various goods through Hazira Port & Dahej Port. They have GST Registration No.
24AAACRS055K1ZD.

2. Specific intelligence was received that M/s Reliance Industries Limited had
chartered vessels from foreign vessels owners/agents for import of goods for which they
entered into Chartered Agreement. As per the Chartered Agreement, M/s Reliance
Industries Limited has agreed upon for payment of Port Disbursement charges at
discharge port on behall of the vessel owner/agent which will be deducted from freight
amount. M/s Reliance Industries Limited is declaring the freight amount in Bill of Entry
after deducting above discussed components of said disbursement charges at discharge
port paid by them on behalf of the vessel owner. M/s Reliance Industries Limited is not
declaring the true facts in Bill of Entry regarding the actual freight amount in viclation of
Section 46 of the Customs Act, 1962 read with Rule 10 of Customs Valuation
(Determination of Value of Imported Goods) Amendment Rules, 2007.

2.1 Acting upon the intelligence, an inquiry by way of summons/letter had been
initiated by SIIB Surat. Accordingly, vide letter dated 17.12.2020, 12.01.2021 &
16.02.2024 {(RUD-1) details/documents of imports made through Chartered Vessels at
Adani Hazira Port, Magdalla Port, Hazira Port Pvi. Ltd (Shell) and Dahej Port were called
for from the importer. In response the importer vide following letters (RUD-2) submitted
the details/documents of imports of coal through Adani Hazira Port & Adani Dahej Port:

i. RIL/HAZ/SIIB/COAL/2020-21/002 dated 03.02.2021&

RIL/DAHEJ/SIIB/COAL/2020-21/001 dated 15.02.2021 {(Contract between
M/s Reliance Industries Limited and vessel owners)

ii. RIL/HAZ/SIIB/COAL/2020-21dated 03.03.2021 (Details/ documents for F.Y
2020-21 at Adani Hazira Port)

iii.  RIL/DMD/SIIB/COAL/2020-21 dated 04.03.2021 (Details/ documents for
F.Y 2020-21 at Adani Dahej Port)

iv. RIL/HMD/SIB/COAL/2020-21 dated 05.03.2021 (Details/ documents for
F.Y 2018-19 at Adani Hazira Port)

v. RIL/HMD/SIIB/COAL/2020-21 dated 05.03.2021 (Details/ documents for
F.Y 2019-20 at Adani Hazira Port)

vi. RIL/DMD/SIB/COAL/2020-21 dated 08.03.2021(Details/ documents for
F.Y 2018-19 at Adani Dahej Port)
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vii.  RIL/DMD/SIIB/COAL/2020-21 dated 08.03.2021 (Details/ documents for
F.Y 2019-20 at Adani Dahej Port)
viii.  RIL/HMD/SIIB/COAL/2020-21 dated 08.03.2021 {Details/ documents for
F.Y 2017-18 at Adani Hazira Port)
ix. RIL/DMD/SIIB/COAL/2020-21 dated 08.03.2021 (Details/ documents for
F.Y 2017-18 at Adani Dahej Port)
x. RIL/HMD/SIIB/COAL/2023-24 dated 22.02.2024 (Details/ documents in
respect of Coal Import at Adani Dahej Port)

2.2 Vide the above mentioned letters, the Importer submitted the details of Import of
Coal made through chartered vessels at Adani Hazira Port & Adani Dahej Port alongwith
Freight Invoices (Provisional &Final}, copy of Bill of Entry, sample copy of contracts
(chartered agreements} between importer and vessel owner.

2.3 Whereas on scrutiny of Chartered Agreements made betwecen Importer and Vessel
owner, submitted by the importer (RUD-3) it is noticed that the Importer has agreed upon
to pay port disbursement charges at discharge port on behalf of vessel owner and it will
be deducted from freight. Further, it is agreed upon by the importer that Provisional DA’s
will be adjusted against first payment 90% Freight. The differential between PDA and FDA
will be adjusted against 10% freight payment. For reference, relevant portion of a sample
chartered agreement (referred to as Fixture Note) dated 15.10.2020 made between M/s
Reliance Industries Limited, Mumbai and “OLDENDORFF CARRIERS GMBH & CO. KG. is
BECK, GERMANY?” is affixed as follows:
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OLDENDORFF &

DATE : 15-10.2020

FIXTURE NOTE

IT IS THIS DAY MUTUALLY AGREED BETWEEN "OLDENDORFF CARR
GERMANY® AS OWNER AND RELIANCE INDUSTRIES LIMITED, MUMBA! ,
FOR SHIPMENT OF COAL UNDER THE FOLLOWING TERMS & DONDITIONS:-

|[ERS GMBH & CO. KG, LUBECK,
INDIA AS CHARTERERS

e mama S s e

Trade and fixture strictly private and confidential.
1. Charterers: Reliance lndustries Limited, Mumbai, india

2. OldendorfT TON or sub To_revert with full chain

Owners Deluils & Fult style / Chain{ sith PIC name / contact details]:

NMisponent hwners: '

Head Dwners:

Manning ageits:

Masters name:

Crew nationality:

Nomination: Ten {10) days, unlcss otherwixe agreed. In view of spot prompt luycan await
performer details ASAF.

3. Vessel Details:

a. Vessel Full detalls including hold capacities £ 11old -Hateh cover lype & Dimensions
b. Vessels Max Intake basis Load pors / Discharge port with attached stow plan

. Vessel ltinerary / ETCD present post / ETA lnad porl:

d. WLTHC / Waterlire to highest Paint nn vessel / Expected sailing dratt at load port:
e. Class/ P &I club/ IMO # / 11& M under and insured value with validity:

{. Cargn gear / SWL / Pasition with grabs cnbic capacizy and nemhers

g Last 5 Cargnus / Ports
h. Copies of Class / P &I (Club Name }/ 15M /ISPS, Gear Cores (valid]

i Owners to fill charterers questionnaire’
j. WVessel ETA discharze port with distance In nautical miles. intended vussals speued, and route.

k. Vessel last 5 Part State Lontrol reports & nil
4. All regulations & terms at load port to be followed as per part latest guidelines and
amendments thervcof if any.

. (fwners 10 confirm (with perfol_'ming vessal)

o, §ingle Deck Bu'k carrier with Engine / Bridge all. age: to be less than 20 years, (owners
shall comply with the free pratique and Quarantine requirein:ats for the Io‘:u(I &
discharge poris]. .

b. Classed Highest Lloyds ar Equtvgle:r__ by & member of IACS
o Performing vesscl to be su [Lab]g in ali respacts for all Jpad 4nd T TS
Terminal guidclines and Regnlations. & vesgel has tn have sufficient |l:[jardlslzes;h per
MDENDDRFF CARRISRE GmbH E Co. KO India Arsuch Al ,'ﬂ';'i': duda VAT Pag he 2€ stgswnis ndeckio
i ST R 5 B3NN Avempcsoi . iEed Heh 3776 H

Mazke Mamty 47 40 1 war, * Hulh Awiig. .
Barwt |a Covuploa, Bands Exe Momos - AU 051 mirbn Wil by "
1w ol I i Dhmda s Pty I, T D v bper. Pate g™
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OLDENDORFF &

ewcastie
Dahe) (14mtrs) Haviva(l14dmtrs) Demurrage
25000 | 20000 | 150400 | 25000 20000 13000 | Max
— & = Capped
(usp)pmT | 16-18 | 16.33 ] 10,58 15.08 1520 1553 lsls 000

) Fruight YU S payable less esamated disxpateh 4l load prort and address commissian only
ithin 10 banking days of signing / releasing original bills of ladig to charterer o
presentatives . and after receiving trelght invaice from Owners on their letter head duly
ed and stamped or In any case befare hreaking bulk. Owners Lo courier original
voice and suppordng docuwnents to Charterers following fax invaice orin any caxc
efore breaking hulk. Demurtage / Dispatch to be settled with halance 10 % lalest 30 day~
from recefpt of owmer's laytime statemcril, siprned Charter party and with all supportiog
documunis, such as copy of Bills of Lading, Copy af N.O.R, S.Q.F. 1..0.P's, N.O.P's and ather
documents

¢) Any addibonal levelling / trimnung if required by master to be for owners Accounl and ome.

) Any dues and / or taxes / wharfages et on rarge shall be for Charterer’s account but
custormary wvessel's port expenses antd any ducs and / o1 taxes on vessel / flag / treight, even il
measured hy yuantity of cargo on board is Lo be on Owners account al balh euds.

Extra ducs on gargo duc Lo vessel/ Hag / ownership for Owmars' accounl

¢) Demurrage/ Despatch: Max Capped USD 15000 PDPR Half Desparch far Laytime save
Dends

f} Laytimc Lo be reversihlc bebween load anad éischarge ports, and also reversible hetweaen 2
discharge ports ifused.

g) Owners shall notity Charterers withia 25 days afler complerion of discharge it dermurtage
has heern incurred and any denurrage claim shall be fully aud convectly docuomentad, and
received by Charterers with 30 days after complction of discharge. If nwners fail 1o give nortice
of ur Lo subnmit any such ¢lalm with documentalion as reguired herein, within the limits
aforesald, charteres's lahility for such demwrrage shall be extinguished.

h) J‘\ny Savings iy PDA at load por tfs or ﬂ‘SCh"iTEP J"Iul'lfb w:ll be dewrted with halarice ﬁetghl

due W owners during Lhe Enal focight scidlement. Dahej DA 1o be USD 130000 and Haxia uA

Lo be USD BO000, DA at RG TAMNA USD BS000

PDA at disport : RELIANCE INDUSTRIES LIMITED WILL PAY PORT DISBURSEMENT A

DISCITARGE PORT ON BEHALF OF OLDENNOREF AND DEDLICT HROM BRLEMITT

"PROVISIONAL DA'S WILL BE AR USTED AGAINST FIRST PAYMENMT 90% ¥FRELGH ' THE

DICCERENTLAL BETWEEN PDA AND FLA WILL BE ANUSTED ACAINST 108G TREIGHT
PAYMENKT ALONG WIT1H DEMURRAGE £ ULSP}\TL—U y

QLDENIORFS CARRICAS Grabl i K Co. %G Indis Brunch WS, e Mo, Oz HotUrnd s _
Wi ksnty 14, Hh Flas, § Moh Avrae Canairg wwpmimian Aarsgeniche i doas R 3718~
o BONOm hure Cromples Ecncra Eodl Mt - 400 057 nma Mt 3 D Lot Badoe? TodR Ta s Sag et P Frga

2.4 Whereas on scrutiny of Freight invoices (Provisional as well as Final) submitted by
importer as well as Freight Invoice (Provisional) uploaded on EDI Portal, it is revealed that
the Vessel’s owner issue two freight invoices for freight charges. In first invoice i.e.
provisional Invoice, they charge 90% of the freight amount and in final invoice, which is
usually issued after completion of voyage, they charge remaining freight amount as well as
other charges incurred by them during the voyage concerned. In both the freight invoices,
Port disbursement charges are mentioned and deducted from f{reight amount charged in
invoice. In Provisional freight invoice (90 % freight), estimated port disbursement charge
(referred as Estimated PDA) is deducted and in final freight invoice, difference between
final port disbursement charge (referred as FDA) and estimated port disbursement charge
(referred as Estimated PDA) is adjusted. The Importer is declaring the {reight amount in
Bill of Entry after deducting said port disbursement charge from the actual freight
charges. Thus, it appears that the importer is in practice of declaring lesser freight amount
in Bill of Entry after deducting the Port Disbursement Charges paid by them on behalf of
vessels owners/agents at discharge port. For reference, Sample Invoice No. 810354 dated
02.05.2019 (Provisional Invoice) alongwith respective Final Freight Invoice having Invoice
No. 816401 dated 26.02.2020 issued by “OLDENDORFF CARRIERS GMBH & CO. KG.
LUBECK, GERMANY in respect of import of Coal vide Bill of Entry No 3160565 dated
09.05.2019 is shown below:-
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Provisional Freight Invoice:

L may” 9 14:50 1
;E RKD

OLDENDORFF &

Buliance Industies | irmltad invov.& | yata DZMuy201E
tnwoise Mo. 210354
Hauirs Manutacturing Lineran Cur Reterence 1502330,9150859000

Viliage - Mora © Po : Bhatre

Hazira - Surat Paymant Nuo 1
Gularal 4
I e S R e e ——y
. FREIGHT INVOICE
- | or i} )
P Date:  PAwZot0 Vuysgs oo 1802339
| vosse: Vishva Jypolf (BIB375} Dparalur HAG
Chenvren Ratianice fedisties Limited Rafsnpd By NTH
| Firture Ret. 201074553 —rry ‘.
Note &ll values am in USD
Laac- Coal a1 Richards Bay, 75 221MT ar per Al
Discharge: st Hezirs s
Total BL Ctuantity : 78.221MT
81% of Freght 76,221 00007 & 11.86 USDUMT - Fraight payabie wtsin 10 0a1king dayr, in B+3,582 95
enycazs BBE.
| Ardress Commission of 2.500% oh 1Q0% Fruighl {USD $03.951.08) 22,598 53 |
ISiissatanzoue 1 Esimaied discrange porl Do & Halia voy-1902339 -101,547.00 |
TOTAL Ea'ﬁ.ﬂf-_‘g :
E.& 0. E.
| [OLECATE fomwazats ' ' T

Pleasa remift amo}ﬁi};q tg the dedalis balow quoting our refarence und invoice no,

Benef Name: Jdondorf Caniers Gmbil & Co. k2

Bosl A/Gno: 925771701 ¢ IRAN DE123040072002577170° e !
Banef. Bankname, Country: Commerzbenk AG, Luabeck; Genmnary |
Suift, ABA Transit no, efc. COBADLEFFL0 |

VAT clayge:
b aritivs shippiag tranaactior s ara free of “ax under German law. Services randersd S
ey T
L suojecd to revarse-uliene, if apptaabis In the country of the bensfinigry B el
..-4"’//
S - g -
DLAraDomer CRRHIBRE Gkl & Lo, KG Canlsc| lagal F
;-.sg,!‘nnl..m.mc:.a Z - i s o e B E.::::ﬂ" iert k:.f;m“"“"" A
Eu LSl b O : moaaldag| I3 Rorfapanih Ly b o bR Y275 ke =l i = el k
Mt Duue 13 - o1 23500 | Rlmc eldgnrvr oo T gt Jg‘tu:n;:-‘; SH RNBOTRE L T Faber ey ekt Lomack

FAbaging Dirsetars: Peser Twing, Thesms. dhuter, Pety, Bugh
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Final Freight Invoice:

&F4220 14:50 bl
ML

OLDENDORFF &

Heliprog inchisnas (1d irvprce Date 26FebAZ0
Imvorce N BG40
Hazira Manufactswg Divisan Guijrel Gw 1002330 01503504000
Village — Mara . PO BI4ATA Referanct
Hazra - Surat Feymenl No 4

 FREIGHT INVOICE

— ——

| Y i ———— i e
74P Dade 22012018 Vopage ne.. 1802338
: Vesse! Vishws JSyob! 1808375, Operatd” VIt
| Charforo: Retence indusines ¢ i Raveod By- MFE '
| Formure Rer 2185 =
: e —
Hote all vacses are b USD |
Loy Caopl @l Richares Bay, 76,2247 a3 por BL .
! Di at Hazirg i
| Totel 81 Quaentity - 78 22 1847 |
| Balance of Prewgtit 76,221 000MT € 11.86 USS!MT UED 11.66 [Brozz)PHT vss DisRala 90,2648.% %
| 25,000 MT PWWD DisRate 8 1/ 1 dispait Hezira = T2z, legs prev.ousy iwolced
1 813,582.95
usd
Chiterence is DA it Pa-ad{PCAFDA= 101,547 W) - E2 873 710 357222
1TUTAL 33,971.40
E&O.E |
|
[ DUE DATE: : 26Feh2n2
| gt ESTEE——— T
- ; 1 X fInwals ;
! Please remit accorging to the detalls befow guoting ot raference & nvalte 1o |'
| Bene! Wame: Didendorr Cariers Gmbh & CokG . | i
' Banel i no (26771701 ¢ IBAN CE 1 1230¢00220025¥ 70 ; 7 :
| Benef Banknume Couniry Cormenerzba 4 AT, Luebedk Germmanry B ;
| Swill, Afs Transt 4o el COBADEFFIN h :
! S——— [ 1 i
¥ '.'. [
I Marttime stupping ransashons ar Iree o tax under Gernar lew. Se-vices renisqad '
g::ubiet: 0 teverse charge il BDDate€ it e Couniry ol e buneficiury |
urenuunerconuw LA TN et RIS, S e feep s nes e
Wil Brardi kgl A PTiE L Arczapss vl Luks e HER 212 5t NAS AN, B Pyixs Toks
ﬁ:f‘&'h‘[;:.-fi";fssw- + boab ek gl n BT hieg Mo 11D 2007 2anL Neigig Brecrees Prara Ve« " laraes Pone foar Qu s

2.5 On scrutiny of documents viz. Provisional Freight Invoices, Final Freight Invoices &
Bills of Entry (RUD-4) submitted by Importer and EDI Portal data, total 102 Bills of Entry
were found in which the importer has declared the lesser freight value after deducting
the above referred Port Disbursement charges from the actual [reight. Out of these 102
Bills of Entry, 64 Bills of Entry pertains to import of coal at Adani Hazira Port as detailed
in Annexure-A/1 and 38 Bills of Entry pertain to import of coal at Adani Dahej Port as
detailed in Annexure A/2. The said deduction of Port disbursement charges from the
actual freight charges and subsequent mis-declaration of the said reduced freight amount
in Bills of Entry resulted in reduction of Assessable Value of imported goods, which
eventually resulted in short payment of duty. In view of above discussion, it appears that
the importer has not declared the correct assessable value and undervalued the goods i.e.
coal by way of not declaring the actual freight amount. Thereby, the importer has
short/not paid the import duties on the said component of Port disbursement charges.

2.6 On scrutiny of the documents submitted by importer as well as data available on
EDI portal, it appears that by adopting the above discussed practice of non-inclusion of
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the port disbursement charges in freight component as well as assessable value of
imported goods, the importer has short/not paid the Customs duty amounting to
Rs.6,06,73,559/- as tabulated below,

Table-1 : Port Wise details of assessable value {declared value), port disbursement charges
& Customs duty payable on port disbursement charges

Sr. | Name of | Total Assessable Value |  Total port i Total Customs duty |
No. | the Port | No. of as per EDI portal disbursement payable on port
Bills of | as on 07.02.2024 charges (FDA) disbursement
Entry | {In Rs.) (In Rs.) charges (In Rs.)
— e 4 el AR = = — | ===
| 1 | Hazira 64_|_ 18884621251 | 469648924 28017665
2 | Dabhej 38 11400049836 531779056 32655894 |
Total = 102 : 30284671087 11001427980 60673559 |

The Port/Bill of Entry wise detailed annexure for the above duty liability is annexed
with this SCN and marked as Annexure-A/1 & Annexure-A/2.

2.7 Whereas, during the course of investigation, the importer has submitted copy of
total 130 manual challans vide which they have paid Customs Duty amounting to
Rs.5,86,43,184/-(Durty Liability Rs.6,06,73,559.0 - Duty yet to be paid Rs.20,30,375.0)
against the duty liability on these port disbursement charges/allowances. However, the
amount of Rs.20,30,375/- is yet to be paid by the importer. Vide the above referred
challans, interest amounting to Rs. 1,91,93,666/- has also been paid by the importer,
however that interest component includes interest on other duty payment made by the
importer and is not limited to interest liability in the instant case only. Port/Bill of Entry
wise detailed calculations of these payment and Customs duty yet to be paid, is annexed
with this SCN and marked as Annexure-B/1 & Annexure-B/2.

3. Enquiry Conducted With M/s Reliance Industries Limited

3.1 During the course of inquiry, Summons dated 04.08.2021 (RUD- 05) was issued to
Shri Dhirendra Kumar Sinha, Vice President, Indirect Taxation, M/s Reliance Industries
Limited for recording the Importer's version of facts. Shri Dhirendra Kumar Sinha,
appeared before the Superintendent (SIIB) on 04.08.2021 and his statement dated
04.08.2021 (RUD- 06) was recorded under section 108 of the Customs Act, 1962. During
his statement dated 04.08.2021, Shri Dhirendra Kumar Sinha agreed that port
disbursement charges/allowance, paid by them on behalf of the vessel owner, were
adjusted in freight invoice and such adjustment ol disbursement allowance at Dahej and
Hazira port has reduced final amount of freight invoices and the said port disbursement
charges /allowance were not calculated for arriving at the final value for duty payments.
His statement dated 04.08.2021 is reproduced hereunder:-

“Q.1: What are being imported and exported through ports and ICD of
South Gujarat by M/s Reliance Industries Ltd?

Ans: M/s Reliance Industries Ltd is having four manufacturing units in area
of South Gujarat and UT of Dadra Nagar Haveli and Daman and most of the
import of raw materials and exports of finished goods are being done through
Ports of Dahej and Hazira. Further, coal required for our coal based power unit
at Hazira and Dahej plants which we also importing at Hazira port and Dahej
port respectively.

Q.2: Do your concern M/s Reliance Industries Limited import coal in
chartered vessels from various countries? How the payment of freight
is done to such chartered vessels?

Ans: Our need of coal is substantial for our power unils and hence we are
importing ship loads of coal by way of chartering the vessels for such imports.
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The payment of freight s being done against freight invoices raised on the
basis of contracts with owner of chartered vessels.

Q. 3! It has been noticed in the freight invoices submitted for
assessments of Bills of Entry filed for import of Coal at Custom House,
Dahej and Hazira that certain expenses done by M/s Reliance
Industries at both the ports are being adjusted against the amounts of
freight bills. Can you explain the arrangement?

Ans: Some vessel owners who were not having any office in India had
requested that as they were not having any establishment in India so the
payments of charges at Dahej and Hazira port should be made by M/s
Reliance which would be reimbursed by them as disbursement allowance (DA)
and in certain contract the request was made part of contract also.

Q. 4: Did M/s Reliance Industries made the payment of expenses at
Dahej and Hazira ports on behalf of vessel owners?

Ans: Yes, M/s Reliance has made payment of such expenses on behalf
Vessel owner in all such cases where it was requested.

Q.5: Do you agree that adjustment of such disbursement allowance for
expenses paid on behalf of vessel owners, in the freight invoices, have
reduced the final freight?

Ans: Certain vessel owners, at the time of raising the freight Invoice has
adjusted such disbursement allowance in their freight invoices tself instead of
making separate payment for the same. Therefore, it 1s correct that such
adjustment of disbursement allowance for our payment of expenses/charges
on behalf of vessel owners at Dahej and Hazira port has reduced final amount
of freight involices.

Q.6: Why duty was not paid on the part of freight which were paid as
expenses on behalf of freight owner?

Ans: The said freight Invoices with adjustment of disbursement allowance
were taken by our account section and our taxation team for Dahej and Hazira
as regular freight bills and only final amounts were taken into consideration
for duty payment and mistakenly the adjustment of disbursement allowance
were not calculated for armving the final value for duty payments.

Q.7: When such arrangement detailed at question no. 03 to 06 was
started and is it the current practice also?

Ans: It was started due to change in our contract after implementation of GST
Le., from December 2017 and was continued upto start of January 2021. Once
the issue came into the notice of management, such disbursement allowance
adjusted in the freight bills are now considered for arriving the value for duty
payments.

Q. 8: Can you detail the differential amount of duty due against such
improper valuation of freight invoices?

Ans: As discussed and directed earlier, total calculation of such short
payment of duty was communicated through mail to your office on various
dates. The liability against such improper valuation of freight invoices are
tabulated as under:-

'Sr. [ Port | No. of | Total Differential | Total ~ Duty Total Interest
No. | Bills | amt. payable payable
of
‘ Entry
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| 1 | Dahej |44 | 51,78,95435/- | 4,07,15556/- | 1,30,14,666/- |
|2 [Hazira [ 62 ] 67,19,80,566/- | 2,82,93,669/- | 8574,767/- |

A duly signed worksheet for above derivations is also being produced in this
statement. Payments of duty amount and the interest accrued till the date of
payment from the date of filling of respective bills of entry, final or provisionally
assessed, have already been made. Details of payments and the mode has
also been given in the workshee!t produced today.

1 have further to add that as we have made all payments of duty
outstanding or due against such improper valuation of imports as detailed in
my replies above alongwith interest due from the date of filing of bills of entry
which include both finally assessed bill of entry and provisionally assessed
bill of entry, therefore, we wish to opt for waiver of Show Cause Notice in the
issue. We are also ready to pay the amount penalty as decided by the
competent authority in the issue on all the bill of entries which are finally
assessed. However, we wish to request for waiver of penalty also to the
competent authority.”

3.2 During the course of invesugation, Importer submitted Letter No. RIL /[
Coal/DA/DAHEJ & RIL/Coal/DA/ HAZIRA both dated 11.10.2021 (RUD-7) wherein it has
been requested to close the matter without issuance of any show cause notice and without
imposing any penalty in terms of Section 28(2) of the Customs Act, 1962.

3.3 In response to above referred letter dated 11.10.2021 of Importer, this office issued
Letter No. VIII/09-04/SIIB/2020-21 dated 08.11.2021 & reminder letter dated
07.01.2022to Importer(RUD-8), wherein it is inter-alia conveyed that “disbursement
allowance” paid by M/s Reliance Industries Limited on behalf of vessels owners and
subsequently reimbursed by way of deduction from freight bills, were not declared and
included in the freight amounts and thereby actual freight were undervalued/mis-declared
in all such Bills of Entry in violation of Section 46 as well as Section 17 of the Customs
Act, 1962 read with Rule 10 of Customs Valuation (Determination of Value of Imported
Goods) Amendment Rules, 2007 resulted into under valuation of imported goods;
therefore, they were requested to furnish the details of payment of penalty made by them
in terms of Section 28(5) of the Customs Act, 1962.

3.4 During the course of investigation, the importer has paid penalty amounting to
Rs.26,99,960/- vide challan No. 07/2021-22 dated 27.01.2022 and Rs.20,24,443/- vide
Challan No. 08/21-22 dated 27.01.2022 in respect of 55 Bills of Entry pertaining to Adani
Hazira Port & Adani Dahej Port respectively (RUD-9). The Importer has paid the penalty in
respect of only 40 Bills of Entry of Adani Hazira Port and only 15 Bills of Entry of Adani
Dahej Port as detailed hereunder:

Table-2:Bill of Entry wise details of penalty paid vide Challan reference no.
07/2021-22 dated 27.01.2022 in respect of Bills on Entry pertaining to
Adani Hazira Port;

| S.No. | BillofEntry | BillofEntry = Amount of penalty paid as
No. Date communicated by the

L N ] _ b ______importer

' b 4937119 | 24-dan-2018 80289 .
2 5386450 | 28-Feb-2018 | 77690 I

| 3 5586312 | 15-Mar-2018 | 88843 !
4 6199139 | 1-May-2018 77744 '
5 6601887 | 31-May-2018 | 85385 |
6 6793216 | 14-Jun-2018 76920 )
7 7104860 | 6-Jul-2018 _ 47037 l
8 | 7278726 | 19-Jul-2018 | 76943 |
9 | 7486103 | 3-Aug-2018 | o 42782
10 | 7563333 | 9-Aug2018 | 78226 -
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11 7671347 17-Aug-2018 88377
12 | 7915371 | 5-Sep-2018 44904 0000
3 8017319 12-Sep-2018 32202
14 | 8380460 9-Oct-2018 85061 B
15 | 8627269 | 27-Oct-2018 | 15883 -
16 9118027 | 4-Dec-2018 63008
|17 9283657 17-Dec-2018 53924
| 18 | 2007626 11-Feb-2019 | 46379
19 2053212  14-Feb-2019 57105 o
| 20 2321682 ~ 7-Mar-2019 49325
| 21 2489108 | 19-Mar-2019 | 69235
I~ 00 2817244 12-Apr-2019 | 45635
23 2862543 16-Apr-2019 79378 )
24 2082212 | 25-Apr2019 | 102787 |
[ 25 3160565 | 9-May-2019 | 81662 |
| 26 | 3254767 16-May-2019 58513
| 27 3622375 12-Jun-2019 52671
28 3930946 | 4-Jul-2019 | 52886 B
.29 3939548 |  5-Jul-2019 79069 ,
| 30 4230006 | 26-Jul-2019 58734 3
31 4333970 2-Aug-2019 | 93765 ]
| 32 | 5060314 26-Sep-2019 | 64795
33 5129501 | 1-Oct-2019 78824 B
| 34 | 5405273 23-Oct-2019 | 95724 |
35 5481265 30 Oct 2019 48238 |
36 | 5860625 28-Nov-2019 | 37587 ;
[ BE 5862335 | 28-Nov-2019 80563 |
| 38 6158828 | 20-Dec-2019 | 50518 ]
39 6488485 | 16-Jan-2020 52754 |
| 40 | 6578068 | 22-Jan-2020 68595 |
g Total 2699960

Table-3: Bill of Entry wise details of penalty paid vide Challan reference No.
08/21-22 dated 27.01.2022 in respect of Bills on Entry pertaining to Adani

Dahej Port:
[ s. Bill of Entry | BillofEntry | Amount of penalty paid as

No. No. ' Date communicated by the

= B i o B ] un porter

1 5960042 12-Apr-2018 | 148559

2 7322010  23-Jul-2018 161308 |
3 | 7743664 23-Aug-2018 115304 ]
| 4 | 7942606 6-Sep-2018 125579 |
BE 8421324 11-Oct-2018 181852 |
| 6 | 8846185 14-Nov-2018 179190 |

7 | 9347906 21-Dec-2018 | 80043 .
| 8 | 9660904 16-Jan-2019 | 128520 ]
| 9 | 2035742 13-Feb-2019 102223 i
| 10 2229868 | 28-Feb-2019 82326 ]
| 11 2793217  10-Apr-2019 153927 |
[ 12 | 3158499 | 9-May-2019 153621
| 13 | 3531597 5-Jun-2019 | 191768 |

14 | 4361760 5-Aug-2019 109585

15 | 4429820 9-Aug-2019 110638 ok
| Total { 2024443

LEGAL PROVISIONS RELEVANT TO THE CASE:-

4. The following legal provisions are applicable to the case, which are detailed
hereunder:

4.1 Section 14 of the Customs Act, 1962

4.2 Section 17 (1) of the Customs Act. 1962;
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4.3 Scection 16 of the Customs Act, 1962

4.4 Sccetion 11 Hm) of the Customs Act, 1962,

4.5 Scction 112 of the Customs Act, 1962,

1.6 Scetion 28{4) of the Customs Act, 1962,

1.7 Section [14A of the Customs Act, 19062,

4.8 Scction [ 14AA of the Customs Act, 1962,

4.9 Rule 10 of Customs Valuation (Determination of Value of Imported Goods)
Rules, 2007

4.10 Rule 10 of Customs Valuation (Detormination of Value of Imported Goods)
Rules, 2007

14.11 Rule 12 of Customs Valuation [Determination of Value of Imported Goods)
Rules, 2007

4.1 Section 14 of the Customs Act, 1962:

Valuation of goods. -1 /) For e paisproncs wf it Closlattos DGl A, D000 od oy D0
any other law for the time being in force. the value of the imported goods and export goods

shevil e thie (v S Rt 1 T Y | li fEacd el " rrit i pwmees etipcillis el g

poyisie Tor- e enads jclien saidl Jor cameory e dosbae foe pledivery i dae dime g plaee of
imporicalion. or as the case may be, for eaport fron kdi for delivery al the ame and place of
exportation, where the buger arvd sclicr of the goods are ol related and prce s the sole
consiwleration for the sale subject (o such ather condhnons as may e spectfred morthe ndes

made in this betialf

Provided 'hoiy svelt tranasactions vadiee ot coese of nnparted goodse shall onelude,
addition to the price as aqforesaud, nny amount pard or pagable for costs and seriees,
ieluching comnissians and Brokorage, crepmeeriin, dosigi weark, rgadies anid licenoe Qi
casts of transportation o the place of importaiion, insurance, loading, unlouding and
handimg charges to the extent and i the manner specifred e rudes made m tas behaly

Provided [uriher (i the ridies mcicdo aen ghies Desdienl ) vipeeig pmeasiedder fo
{ij the cirornnstances i o wchich the boayer and the seller shall bhe decmed 1o be
relatedd,
iy the marnner of dotermumaiion of vaduc o respect of goods wehen there s no sealc,

or the haner anet 1he Seller gre roloieet oo pieiee s ot 1he Soler eonSiterrifion o

the sale oriin ang other case:

{1 the manner of acceptance or rojection of value declared by the importer o
exporier. as the case may he, where the proper offtcer has reason to douht the
Db v cectercecy of sochs podue cond dicioermanation of padue for the prariose s of

this geeline

o) the additional obliqation< of the minporter i respect of ang elass of rmporteed
goods aned the checks o be oxeroiscd, mchidme the circumestances and marnner
of exercising thereof, as the Board may specify. where. the Board has
revisienrr Lo hehrer e thieet e rerlnee af <tch goadi< oy not b declared treeh bl or
accurately, havimeg regened to the trond of deciared vedue of such goocds or any

other relevant criterial

Provided also that such price shall be calculated with reference to the rate of
exchange as in force on the date on which a bil of entry is presented under section 46, or a
shipping bill of export, as the case may be, is presented under section 50.

{2) Notwithstanding anything contained in sub-section (1), if the Board s satisfied

that it is necessary or expedient so to do, it may, by notification in the Official Gazette, fix
tariff values for any class of imported goods or export goods, having regard to the trend of
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value of such or like goods, and where any such tariff values are fixed, the duty shall be
chargeable with reference to such tariff value.

Explanation . - For the purposes of this section -
(a) rate of exchange"” means the rate of exchange -

(i) determined by the Board, or

(i) ascertained in such manner as the Board may direct, for the conversion
of Indian currency into foreign currency or foreign currency into Indian
currency;

(b} “foreign currency” and "Indian currency” have the meanings respectively

assigned to them in clause (m) and clause (g} of section 2 of the Foreign
Exchange Management Act, 1999 (42 of 1999).]

4.2 Section 17 (1) of the Customs Act. 1962

SECTION 17. Assessment of duty. - (1) An Importer entering any imported goods under
section 46, or an exporter eatering any export goods under section50, shall, save as
otherwise provided in section 85, self-assess the duly, if any, leviable on such goods.

4.3 Section 46 of the Customs Act, 1962

Entry of goods on importation. - (1} The importer of any goods, other than goods intended
for transit or transhipment, shall make entry thereof by presenting [electronically/ fon the
customs automated system| to the proper officer a bill of entry for home consumption or
warehousing [in such form and manner as may be prescribed] :

[ Provided that the [Principal Commissioner of Customs or Commissioner of
Customs] may, in cases where it is not feastble to make entry by presenting
electronically fon the custorms autormnated system/ , allow an entry to be presented in any
other manner:

Provided further that if the importer makes and subscribes to a declaration before
the proper officer, to the effect that he is unable for want of full information to furnish all the
particulars of the goods required under this sub-section, the proper officer may, pending the
production of such information, permit him, previous to the entry thereof {a) to examine the
goods in the presence of an officer of customs, or (b} to deposiu the goods in a public
warehouse appointed under section 57 without warehousing the same.

(2) Save as otherwise permitted by the proper officer, a bill of entry shall include all
the goods mentioned in the bill of lading or other receipt given by the carrier to the consignor.

[{3) The importer shall present the bill of entry under sub-section (1} [before the end of
the day fincluding holidays) preceding the day|/ on which the aircraft or vessel or vehicle
carrying the goods arrives at a customs station at which such goods are to be cleared for
home consumption or warehousing:

{ Provided that the Board may, in such cases as it may deem fit, prescribe different
time limits for presentation of the bill of entry, which shall not be later than the end of the
day of such arrnval:

Provided [urther that/ a bl of entry muy be presented [at any ume not exceeding

thirty days prior o} the cxpecled arrival of the aireraft or vessel or vehicle by which the
gouods have been shipped for importation into india.
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[ Provided also that]/ where the bill of entry is not presented within the time so
specified and the proper officer is satisfied that there was no sufficient cause for such deluy,
the importer shall pay such charges for late presentation of the bill of entry as may be
prescribed.

{4) The importer while presenting a bill of entry shall [* * *| make and subscribe to a
declaration as to the truth of the contents of such bill of entry and shall, in support of such
declaration, produce to the proper officer the nvoice. if any, [and such other documents
relating to the imported goods as may be prescribed].

[(4A) The importer who presents a hill of entry shall ensure the following, namely:-
{a) the accuracy and completeness of the information given therein;
{b) the authenticity and validity of any document supporting it; and

fc) compliance with the restriction or prohibition, if any, relating to the goods
under this Act or under any other law for the time being in force./

(5) If the proper officer is satisfied that the interests of revenue are not prejudicially
affected and that there was no fraudulent intention, he may permit substitution of a bill of
entry for home consumption for a bill of entry for wwarehousing or vice versa.

4.4 Section 111{m) of the Customs Act, 1962

SECTION 111. Confiscation of improperly imported goods, etc. - The following goods
brought from a place outside India, shall be liable to confiscation: -

(m) {any goods which do not correspond in respect of value or in any other
particular] with the entry made under this Act or in the case of baggage with
the declaration made under section 77 |in respect thereof, or in the case of
goods under trans-shipment, with the declaration for trans-shipment
referred to in the proviso to sub-section (1} of section 54},

4.5 Section 112 of the Customs Act;

Penalty for improper importation of goods, etc.-Any person, -

(a) who, in relation to any goods, does or omits to do any act which act or omission
would render such goods liable to confiscation under section 111, or abets the doing
or omission of such an act, or

{b) who acquires possession of or is in any way concerned in carrying, removing,
depositing, harbouring, keeping, concealing, selling or purchasing, or in any other
manner dealing with any goods which he knows or has reason to believe are liable to
confiscation under section 111,

shall be liable, -

(1) in the case of goods in respect of which any prohibition is in force under this Act or
any other law for the time being in force, to a penalty not exceeding the value of the
goods or five thousand rupees, whichever is the greater,

{ii) in the case of dutiable goods, other than prohibited goods, subject to the provisions of
section 114A, to a penalty not exceeding ten percent of the duty sought to be evaded
or five thousand rupees, whichever is higher:

Provided that where such duty as determined under sub-section (8) of section 28 and
the interest payable thereon under section 28AA is paid within thirty days from the
date of communication of the order of the proper officer determining such duty, the
amount of penalty liable to be paid by such person under this section shall be twenty-
five per cent. of the penalty so determined,
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{fii}  in the case of goods in respect of which the value stated in the entry made under this
Act or in the case of baggage, in the declaration made under section 77 {in either case
hereafter in this section referred to as the declared value) is higher than the value
thereof, to a penalty “ [not exceeding the difference between the declared value and
the value thereof or five thousand rupees], whichever is the greater;]

(tv)  in the case of goods falling both under clauses (i} and (iiij, to a penalty [not exceeding
the value of the goods or the difference between the declared value and the value
thereof or five thousand rupees], whichever is the highest;

fv) in the case of goods Jualling both under clauses (i) and (iit), to a penalty [not exceeding
the duty sought to be evaded on such goods or the difference between the declared
value and the value thereof or five thousand rupees], whichever is the highest.]

4.6 Section 28(4) of the Customs Act, 1962;

SECTION 28.Recovery of [duties not levied or not paid or short-levied or short paid
or erroneously refunded. -

(1).

(4) Where any duty has not been levied or not paid or has been short-levied or short paidf or
erroneously refunded, or interest payable has not been paid, part-paid or erroneously
refunded, by reason of,-

{a) collusion, or

{b) any wilful mis-statement,; or

{c) suppression of facts,
by the importer or the exporter or the agent or employee of the importer or exporter, the
proper officer shall, within five years from the relevant date, serve notice on the person
chargeable with duty or interest which has not been [so levied or not paid] or which has
been so short-levied or short-paid or to whom the refund has erroneously been made,
requiring him to show cause why he should not pay the amount specified in the notice.

4.7 Section 114A of the Customs Act, 1962

Penalty for short-levy or non-levy of duty in certain cases.—Where the duty has not
been levied or has not been short-levied or the interest has not been charged or paid or has
been part paid or the duty or interest has been erroneously refunded by reason of collusion
or any wilful mis-statement or suppression of facts, the person who is liable to pay the duty
or interest, as the case may be, as determined under sub-section (2) of section 28 shall, also
be liable to pay a penalty equal to the duty or interest so determined.:]

[Provided that where such duty or interest, as the case may be, as determined under
sub-section (2) of section 28, and the inlerest payable thereon under section 28AA, is paid
within thirty days from the date of the communication of the order of the proper officer
determining such duty, the amount of penalty liable to be paid by such person under this
section shall be twenty-five per cent. of the duty or interest, as the case may be, so
determined:

Provided further that the benefit of reduced penalty under the first proviso shall be
available subject to the condition that the amount of penalty so determined has also been
paid within the period of thirty days referred to in that proviso:

Provided also that where the duty or interest determined to be payable is reduced or
increased by the Commissioner (Appeals), the Appellate Tribunal or, as the case may be, the
court, then, for the purposes of this section, the duly or interest as reduced or increased, as
the case may be, shall be taken into account:
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Provided also that where the duty or interest determined to be payable is increased
by the Commissioner (Appeals), the Appellate Tribunal or, as the case may be, the court,
then, the benefit of reduced penalty under the first proviso shall be available if the amount of
the duty or the interest so increased, along with the interest payable thereon under section
28AA, and twenty-five per cent. of the consequential increase in penalty have also been paid
within thirty days of the communication of the order by which such increase in the duty or
interest takes effect:

Provided also that where,any penalty has been levied under this section, no penalty
shall be levied under section 112 or section 114,

Explanation.—For the removal of doubts, it is hereby declared that—

i the provisions of this section shall also apply to cases in which the order
determining the duty or interest under sub-section {2) of section 28 relates to notices
issued prior to the date on which the Finance Act, 2000 receives the assent of the
President?;

fi) any amount paid to the credit of the Central Government prior to the date of
communication of the order referred to in the first proviso or the fourth proviso shall be
adjusted against the total amount due from such person.|

4.8 Section 114AA of the Customs Act, 1962

Penalty for use of false and incorrect material. -If a person knowingly or intentionally
makes, signs or uses, or causes to be made, signed or used, any declaration, statement or
document which is false or incorrect in any material particular, in the transaction of any
business for the purposes of this Act, shall be liable to a penalty not exceeding five times the
value of goods.

4.9 Rule 3 of Customs Valuation (Determination of Value of Imported Goods)
Rules, 2007

Determination of the method of valuation . -(1} Subject to rule 12, the value of imported
goods shall be the transaction value adjusted in accordance with provisions of rule 10;

(2) Value of imported goods under sub-rule {1) shall be accepted:
Provided tha! -

fa) there are no restrictions as to the disposuion or use of the goods by the buyer other
than restrictions which -

(t) are imposed or required by laww or by the public authorities in India; or
fir} limit the geographical area in which the goods may be resold. or
(it} do not substantially affect the value of the goods;

{b} the sale or price is not subject to some condition or consideration for which a value
cannot be determined in respect of the goods being valued;

{c) no part of the proceeds of any subsequent resule. disposal or use of the goods by the
buyer will accrue directly or indirectly to the seller, unless an appropriate adjustment
can be made in accordance with the provisions of rule 10 of these rules; and

(d) the buyer and seller are not related, or where the buyer and seller are related, that
transaction value is acceptable for customs purposes under the provisions of sub-rule

{3) below.
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(3} {a)

Where the buyer and seller are related, the transaction value shall be accepted
provided that the examination of the circumstances of the sale of the tmported goods
indicate that the relationship did not influence the price.

{b) In a sale between related persons, the transaction value shall be accepted, whenever

(c)

the importer demonstrates that the declared value of the goods being valued, closely
approximates to one of the following values ascertained at or about the same time.

(4 the transaction value of identical goods, or of similar goods, in sales to
unrelated buyers in India,

i) the deductive value for identical goods or similar goods:
fiitj  the computed value for identical goods or similar goods:
Provided that in applying the values used for comparison, due account shall be
taken of demonstrated difference in commercial levels, quantity levels, adjustments
in accordance with the provisions of rule 10 and cost tncurred by the seller in sales in

which he and the buyer are not related;

substitute values shall not be established under the provisions of clause (b} of this
sub-rule,

{4} if the value cannot be determined under the provisions of sub-rule (1}, the value shall
be determined by proceeding sequentially through rule 4 to 9.

4.10

Rule 10 of Customs Valuation (Determination of Value of Imported Goods)

Rules, 2007

Cost and services . - (I} In determining the transaction value, there shall be added to the

price actually paid or payable for the imported goods, -

fa) the following to the extent they are incurred by the buyer but are not included in the

price actually paid or payable for the imported goods, namely:
{ij commissions and brokerage, except buying commissions,

{ii) the cost of containers which are treated as being one for customs purposes
with the goods in question;

{iiif  the cost of packing whether for labour or materials;

(b) The value, apportioned as appropriate, of the following goods and services where

supplied directly or indirectly by the buyer free of charge or at reduced cost for use in
connection with the production and sale for export of imported goods, to the extent
that such value has not been included in the price actually paid or payable, namely: -

(1) materials, components, parts and similar items incorporated in the imported
goods;

(L) tools, dies, molds and similar items used in the production of the Imported
goods;

(iii)  materials consumed in the production of the imported goods;
{iv)]  engineering, development, art work, design work, and plans and sketches

undertaken elsewhere than in India and necessary for the production of the
imported goods;
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fc) royalties and license fees related to the imported goods that the buyer is required to
pay, directly or indirectly, as a condition of the sale of the goods being valued, to the
extent that such royalties and fees are not included in the price actually paid or
payable;

fd) The value of any part of the proceeds of any subsequent resale, disposal or use of the
imported goods that accrues, directly or indirectly, to the seller;

fe} all other payments actually made or to be made as a condition of sale of the imported
goods, by the buyer to the seller, or by the buyer to a third party to satisfy an
obligation of the seller to the extent that such payments are not included in the price
actually paid or payable.

Explanation .- Where the royalty, license fee or any other payment for a process,
whether patented or otherwise, is includible referred to in clauses {c) and (e}, such
charges shall be added to the price actually paid or payable for the imported goods,
notwithstanding the fact that such goods may be subjected to the said process after
importation of such goods.

[(2) For the purposes of sub-section (1) of section 14 of the Customs Act, 1962 {52 of
1962) and these rules, the value of the imported goods shall be the value of such goods, and
shall include -

{a) the cost of transport, loading, unloading and handling charges associated with the
delivery of the imported goods to the place of importation;

{b) the cost of insurance to the place of importation:

Provided that where the cost referred to in clause {a) is not ascertainable, such cost
shall be twenty per cent of the free on board value of the goods:

Provided further that where the free on board value of the goods is not ascertainable but
the sum of free on board value of the goods and the cost referred to in clause (b} is
ascertainable, the cost referred to in clause [(a) shall be twenty per cent of such sum:

Provided also that where the cost referred to in clause (b) is not ascertainable, such cost
shall be 1.125% of free on board value of the goods:

Provided also that where the free on board value of the goods is not ascertainable but
the sum of free on board value of the goods and the cost referred to in clause {a) is
ascertainable, the cost referred to in clause (b) shall be 1.125% of such sum:

Provided also that in the case of goods imported by air, where the cost referred to in
clause f{a} is ascertainable, such cost shall not exceed twenty per cent of free on board
value of the goods:

Provided also that in the case of goods imported by sea or air and transshipped to
another customs station in India, the cost of insurance, transport, loading, unloading,

handling charges associated with such transshipment shall be excluded .

Explanation - The cost of transport of the imported goods referred to in clause {a)
includes the ship demurrage charges on charted vessels, lighterage or barge charges./

{3) Additions to the price actually paid or payable shall be made under this rule on the
basis of objective and quantifiable data.

(4) No addition shall be made to the price actually paid or payable in determining- the
value of the imported goods except as provided for in this rule.
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4.11 Rule 12 of Customs Valuation (Determination of Value of Imported Goods)
Rules, 2007

Rejection of declared value . - (1) When the proper officer has reason to doubt the truth or
accuracy of the value declared in relation to any imported goods, he may ask the importer of
such goods to fummish further information including documents or other evidence and if, after
receiving such further information, ar in the absence of a response of such importer, the
proper officer still has reasonable doubt about the truth or accuracy of the value so declared,
it shall be deemed that the transaction value of such imported goods cannot be determined
under the provisions of sub-rule (1) of rule 3.

(2) At the request of an importer, the proper officer, shall intimate the importer in
writing the grounds for doubting the truth or accuracy of the value declared in relation to
goods imported by such importer and prowide a reasonable opportunity of being heard,
before taking a final decision under sub-rule (1).

Explanation.- (1) For the removal of doubts, it is hereby declared that.-

(i) This rule by itself does not provide a method for determination of value, it provides a
mechanism and procedure for rejection of declared value in cases where there is
reasonable doubt that the declared value does not represent the transaction value;
where the declared value s rejected, the value shall be determined by proceeding
sequentially in accordance with rules 4 to 9.

(i) The declared value shall be accepted where the proper officer is satisfied about the
truth and accuracy of the declared value after the said enquiry in consultation with
the importers.

(itt) The proper officer shall have the powers to raise doubts on the truth or accuracy of
the declared value based on certain reasons which may inciude -

(aj the significantly higher value at which identical or similar goods imported at or
about the same time in comparable quantities in a comparable commercial

transaction were assessed,

{bj the sale involves an abnormal discount or abnormal reduction from the
ordinary competitive price;

(c) the sale involves special discounts limited to exclusive agents;

(ci) the misdeclaration of goods in parameters such as description, quality,
quantity, country of origin, year of manufacture or production;

fe} the non declaration of parameters such as brand, grade, specifications that
have relevance to value;

{f) the fraudulent or manipulated documents

5. Discussion on provisions of Law:-

5.1 As per Section 17 (1} of the Customs Act, 1962, an Importer shall self-assess the
duty leviable on imported goods while making entry under section 46. As per Section 46(1)
of the Customs Act, 1962, the importer of any goods, other than goods intended for transit
or transhipment, shall make entry thereof by presenting electronically on the customs
automated system to the proper officer a bill of entry for home consumption or
warechousing. Further, as per Section 46(4) of the Customs Act, 1962, the importer while
presenting a bill of entry shall make and subscribe to a declaration as to the truth of the
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contents of such bill of entry. As per Section 46(4A)} of the Customs Act, 1962 the importer
who present a bill of entry shall ensure (a) the accuracy and completeness of the
information given therein; (b) the authenticity and validity of any document supporting it;
and (c) compliance with the restriction or prohibition, il any, relating to the goods under
this Act or under any other law for the time being in force.

5.2 As per Section 14 of the Customs Act, 1962, for the purposes of the Customs Tariff
Act, 1975 (51 of 1975), or any other law for the time being in force, the value of the
imported goods shall be the transaction value of such goods, that is to say, the price
actually paid or payable for the goods when sold for export to India for delivery at the time
and place of importation, where the buyer and seller of the goods are not related and price
is the sole consideration for the sale subject to such other conditions as may be specified
in the rules made in this behalf. As per first proviso to Section 14 ibid, such transaction
value in the case of imported goods shall include, in addition to the price as aforesaid, any
amount paid or payable for costs and services, including commissions and brokerage,
engineering, design work, royaltics and licence fees, costs of transportation to the place of
importation, insurance, loading, unloading and handling charges to the extent and in the
manner specified in the rules made in this behallf.

5.3 As per Rule 3 of Customs Valuation (Dectermination of Value of Imported Goods)
Rules, 2007, Subject to rule 12ibid, the value ol imported goods shall be the transaction
value adjusted in accordance with provisions of rule 10ibid.

5.4 As per Rule 10 (2) of Customs Valuation (Determination of Value of Imported
Goods} Rules, 2007, for the purposes of sub-section (1) of section 14 of the Customs Act,
1962 and these rules, the value of the imported goods shall be the value of such goods,
and shall include - (a} the cost of transport, loading, unloading and handling charges
associated with the delivery of the imported goods to the place of importation; (b} the cost
of insurance to the place of importation.

5.5 Section 111(m]} of the Customs Act, 1962 provides for Confiscation of improperly
imported goods, which do not correspond in respect of value or in any other particular
with the entry made under this at. In the insltant case, the Importer did not inciude the
port disbursement charge/allowance in the [reight amount while arriving at assessable
value for payment of applicable import duty. However, said port disbursements
charge/allowance was required to include in freight amount.

5.6 As per Section 112of the Customs Act, 1962, Any person (a) who, in reiation to
improperly imported goods, does or omits to do any act which act or omission would
render such goods liable to confiscation under section 111 or {b) who acquires
possession of or is in any way concerned in carrying, removing, depositing, harbouring,
keeping, concealing, selling or purchasing, or in any other manner dealing with any goods
which he knows or has reason to believe are liable to confiscation under section 111, is
liable for penalty.

5.7 Section 28(4) of the Customs Act, 1962 provides for Recovery of any duty which has
not been levied or not paid or has been short-levied or short paid or erroneously refunded,
or interest payable has not been paid, part-paid or erroneously refunded, by reason of, (a)
cellusion; or (b} any wilful mis-statement; or (c) suppression of facts.

5.8 Section 114A of the Customs Act, 1962, provides for Penalty for short-levy or non-
levy of duty in certain cases. Further, Section 114AA of the Customs Act, 1962 prescribes
penalty for knowingly or intentionally making, signing or using, or causing to be made,
signed or used, any declaration, statement or document which is false or incorrect in any
material particular, in the transaction of any business.

6. Discussion on Contraventions: -
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6.1 As per Section 17 (1) of the Customs Act, 1962, the Importer shall self-assess the
duty leviable on imported goods while making entry under section 46on imported goods
under section 46. As per Section 46(4) of the Customs Act, 1962, the Importer shall make
and subscribe to a declaration as to the truth of the contents of such bill of entry and as
per Section 46{4A) ibid the importer shall ensure (a} the accuracy and completeness of the
information given therein; (b) the authenticity and validity of any document supporting it;
and (c) compliance with the restriction or prohibition while presenting a bill of entry. In the
instant case, while execution of Chartered Agreements between Importer and Vessel
owner, the Importer has agreed upon to pay port disbursement charges at discharge port
on behalf of vessel owner and it wili be deducted from freight. Further, it is agreed upon by
the importer that Provisional DA’s will be adjusted against first payment of 90% Freight.
The difference between PDA and FDA will be adjusted against 10% freight payment. In
terms of these agreement, the vessel owner deducted/adjusted port disbursement
charge/allowance paid by the importer on discharge port on behalfl of vessel owner on
import of coal through chartered vessels at Hazira Port & Dahej Port, in freight Invoice.
The importer while filing the Bills of Entry has not included port disbursement charges in
freight amount that resulted in non inclusion of that amount in assessable value. The
Importer have wrongly declared the freight/Assessable value by way of not including the
port disbursement charge/allowance paid by them on discharge port on behalf of vessel
owner in assessable value for payment of import duty on import of coal through chartered
vessels at Hazira Port & Dahej Port. In view of the act/omission discussed hereinabove, it
appears that the Importer intentionally had not included the said port disbursement
charges in assessable value to evade the payment of import duty on the said port
disbursement charges and this resulted into short/non-payment of import duty amounting
to Rs.6,06,73,559/-on diflerential asscssable value amounting to Rs.100,14,27,980/-.

6.2 In the instant case, the Importer knew that they are paying port disbursement
charges on behalf of the vessel owner and the said port disbursement should form the part
of assessable value. If the importer would not have paid the said port disbursement on
behalf of the vessel owner, then the said amount would have been paid by the vessel owner
himself, in that case the said port disbursement charge would not be adjusted in freight
invoice by the vessel owner. Therefore, the Importer, intentionally not included the port
disbursement in assessable value and has made wilful mis-statement about the freight
and the assessable value in the Bills of Entry. It appears that on being investigated by the
department and only after being pointed out, the importer agreed to pay the duty, which
otherwise could not have been detected/recovered and the importer might have been
successful in evasion of duty.

6.3 Further, it can be scen from the sample provisional freight invoice and final freight
invoice attached at para 2.4 of this SCN that these Port disbursement Charges were being
adjusted by the vessel owner with narration “Miscellaneous- Estimated discharge port DA at
Hazira voy-___ "&“Difference in DA at Hazira (PDA-FDA = __ - J' respectively.
The provisional freight invoices and [inal freight invoices do not bear any details to show
that these Port disbursement charges were being actually paid by the importer directly to
the discharge port. The said material facts came to the notice of the department only after
initiation of the inquiry and precisely only after obtaining/receipt of the copy of the
Chartered Agreements made between Importer and Vessel owner that the importer agreed
upon to pay port disbursement at discharge port on behalf of vessel owner and this
adjustment in the freight invoices is due to this agreement. Therefore, it appears that the
importer has willfully mis-stated in the Bills of Entry and suppressed above material facts
from the department.Thus, it appears that the Importer, had will-fully and intentionally
evaded the payment of Customs duty on the said imports amounting to Rs. 6,06,73,559/-
which is liable to be recovered from the Importer as per Section 28(4) of the Customs Act,
1962 along with Interest under Section 28AA of the Customs Act, 1962 and this act also
renders themselves liable for Penalty under Section 114A of the Customs Act, 1962.

6.4 The Importer, by not paying the import duty on port disbursement charges on
import of coal, did not follow the condition for the subject imports and therefore, as per
Section 111 of the Customs Act, 1962, the goods were improperly imported which renders
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the goods imported vide above mentioned Bills of Entry, liable for Confiscation as per
Section 111(m) of the Customs Act, 1962. Further, Section 112(a) & (b) of the Customs
Act, 1962, provides for Penalty for improper importation of goods under Section 111 of the
Act.

6.5 After introduction of self-assessment through amendment in Section 17 of the
Customs Act, 1962 vide Finance Act, 2017, it is the responsibility of the Importer to
correctly declare the value, description, classification, applicable exemption Notification,
applicable Duties, rate of Duties and its relevant Notifications etc. in respect of said
imported goods and pay the appropriate Duty accordingly. In the instant case, the
Importer tried to evade the payment of import duty on the said imports by way of wrong
declaration of assessable value by way of non-inclusion of port disbursement charges in
assessable value whereas port disbursement charges were to be included in freight value/
assessable value. Therefore, it appeared that Importer, have willfully violated the
provisions of Secticn 17(1) of the Customs Act, 1962 in as much as they have failed to
correctly self-assess the impugned goods and have also willfully viclated the provisions of
Sub-section (4) and (4A) of Section 46 of the Customs Act, 1962. Therefore, it appears that
the Importer knowingly or intentionally used to declare wrong assessable value. Therefore,
it appears that for the said contravention, they have rendered themselves liable for Penalty
under Section 114AA of the Customs Act, 1962.

7. Now, therefore, M/s Reliance Industries Limited (IEC-0388066415) having
manufacturing unit at Village-Mora, Post - Bhatha, Surat-Hazira Road, Dist-Surat,
Gujarat-394510 & P.O- Dahej, Taluka - Vagra, District-Bharuch, Gujarat-392130 and
registered office at 3 Floor, Maker Chambers IV, 222, Nariman Point, Mumbai-400021,
are hereby called upon to Show Cause in writing to the Principal Commissioner of
Customs, Ahmedabad having his Office at Custom House, Nr. All India Radio, Income Tax
Circle, Navrangpura, Ahmedabad - 380009, as to why:-

(a) The assessable value of Rs.3028,46,71,087/- (declared value) (Rupees Three
Thousand Twenty Eight Crore, Forty Six Lakh, Seventy One Thousand and
Eighty Seven Only) in respect of the import of coal at Adani Hazira Port & Adani
Dahej Port vide 102 Bills of Entry, as mentioned in Para 2.6 above in this Show
Cause Notice, should not be rejected and re-determined as Rs.
3128,60,99,067/- (after adding the differential amount of Rs.100,14,27,980/-
Port Disbhursement Charges) under Section 14 of the Customs Act, 1962 read
with Rule 10 of the Customs Valuation (Determination of Value of Imported
Goods) Rules, 2007 as applicable;

(b) Subject goods having assessable value of Rs.3028,46,71,087/- (declared value)
(Rupees Three Thousand Twenty Eight Crore, Forty Six Lakh, Seventy One
Thousand and Eighty Seven Only) imported through Adani Hazira Port & Adani
Dahej Port, shall not be held liable lor confiscation under Section 111(m) of the
Customs Act, 1962 for being imported by declaring wrong assessable value.

{c} The differential Customs Duty amounting to Rs. 6,06,73,559/- (Rupees Six
Crore, Six Lakh, Seventy Three Thousand, Five Hundred and Fifty Nine only)
short paid in course of imports of coal through Adani Hazira Port& Adani Dahe;j
Port vide 102 Bills of Entry, as mentioned in Para 2.6 above in this Show Cause
Notice, in respect of which duty was not paid on port disbursement charges,
should not be demanded and recovered from them under Section 28(4) of the
Customs Act, 1962 and the Customs Duty amounting to Rs. 5,86,43,184/-
(Rupees Five Crore, Eighty Six Lakh, Forty Three Thousand, One Hundred and
Eighty Four only) already paid by them should not be appropriated against the
above demand,

{d) Interest should not be demanded and recovered from them under Section
28AAof the Customs Act, 1962 on the Customs Duty demanded at (c) above;

(e) Penalty should not be imposed upon them under Section 112{a)& (b) of the
Customs Act, 1962 for improper importation of goods by declaring wrong
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assessable value, resulting in non/short payment of Customs Duty, which
rendered the goods liable to confiscation under Section 111(m) of the Customs
Act, 1962,

{  Penalty should not be imposed upon them under Section 114A of the Customs
Act, 1962, for improper importation of goods by declaring wrong assessable
value and alsc by reascns of wilful mis-statement and suppression of facts with
an intent to evade payment of Customs Duty as elaborated above resulting in
non/short payment of Duty, which rendered the goods liable to confiscation
under Secuon 111{m) of the Customs Act, 1962, and also rendered Customs
Duty recoverable under Scction 28(4) of the Customs Act, 1962,

(g) Penalty should not be imposed upon them under Section 114AA of the Customs
Act, 1962 for knowingly or intentionally declaring wrong assessable value,

8. The above noticee(s) are [urther required to state specifically in their written reply
as to whether they wish to be heard in person before the case is adjudicated. If no ’speciﬁc
mention is made about this in their written submissions, it shall be presumed that they do
not wish to be heard in person. They should produce at the time of showing cause, all the
evidences upon which they intend to rely in support of their defence.

9, If no reply is received within 30 (Thirty) days of receipt of this notice or if the noticee
do not appear before the adjudicating authority when the case is posted for personal
hearing, the case will be decided ex-parte on merit, on the basis of the material available
on record without further reference to them.

10. This Notice is issued without prejudice to any other action that may be taken
against them, under this Act or any other law for the time being in force. The Department
reserves its right to add, amend, modify or supplement this notice at any time on the basis
of evidences available/gathered later on, prior to the adjudication of the case.

11. The relied upon documents for the purpose of this notice are listed in the
Annexure-C and are enclosed with this notice.
Encl:-Annexure —‘A/1,A/2,B/1,B/2 & C’ _fﬁ;’ 1,7) 7}&)
A =0
0,0
(Shiv Kumar Sharmaj
Principal Commissioner

BY SPEED POST A.D. Date: 30.04.2024

F. No, VIII/10-40/Pr.Commr/O&A/2023-24
DIN-20240471MNOOOOOOB91E

To,

1. M/s Reliance Industrics Limited {[isC-0388066413)
Village-Mora, Post — Bhatha,
Surat-Hazira Road, Dist-Surat — 394510

2. M/s Reliance Industries Limited (IEC-03880664 15}
P.O- Dahej, Taluka - Vagra,
District-Bharuch -392130

Copy To:

1) The Additional Commissioner of Customs (in-charge Hazira Port), Customs Hazira
Port, Hazira-Choryashi, Surat-395007
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2)
3)

4)

6)

The Additional Commissioner of Customs (in-charge Dahej Port), Customs Dahe;j
Port, Lakhigam, Taluka — Vagra, Distt- Bharuch - 392130

The Deputy/ Assistant Commissioner of Customs, Customs Hazira Port, Hazira-
Choryashi, Surat-395007

The Deputy/ Assistant Commissioner of Customs, Customs Dahej Port, Lakhigam,
Taluka - Vagra, Distt- Bharuch - 392130

The Deputy/ Assistant Commissioner, HQ Systems, Customs Ahmedabad, for
uploading on the official website;

Guard File.
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