
ffi

s/49-426/C US t AHD t2023-24

Order-in-Original No.

1 64/ADCA/M/O &N2023-24

dated 31 .'10.2023

16.06.2025

Vishal Purohit

Proprietor of M/S Sarashwati lnfosys

Shop no.1 18,lst floor

Sunrise Mall, Vastrapur

Ahmedabad-38001 5

fim gqerftq .rrgw rrT o1sf6q, or6rflqrtr
OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALSI' AIIMEDABAD,

+n rrcrc 4th Floor, 6+1 rr++ HUDco Bhawan, {t-c t-fi ltg I"h-at Bhuvan Road

T{'{If$fi Navrangpura, 3{6tr(FIfA Ahrredabad - 38O Oo9

ETtfiS FCiitr',Tel. No. O79-26Sa92Al

DrN - 2025067 I MN0000666EFC

7

s/49-426/C US I AHD 12023-2024

6'
Fr{f,sgfl FILE NO.

AH M.C U STM.OOO-APP -07 7 -25-26

€qt oRoeR-ttt-

APPEAL ruO. smg@-
otlqHqq, re62 fr1Er{l 128s'}'

.:iarfo(uNoEn sEcrloN
128A OF THE CUSTOMS ACT,

1s62)

g

Shri Amit Gupta

Commissioner of Customs (Appeals),

Ahmedabad

16.06.2025Rfi6 DATE

ft-cis'nntstl.tc our oF

ORDER-IN.ORIGINAL NO.

s{ws

ORDER- IN-APPEAL ISSUED

ON:

q

erfiffs-df 6T qlq E qal NAME

AND ADDRESS OF THE

APPELLANT:

6

Page 1 of 20

rll

TI

h
,)t

qrkd-s-df PAssED BY

a
o1€. s



1

2

(E')

(a)

(E{

(b)

Fr)

lc)

(a)

(c)

(b)

(c)

(E

(d)

s/49- 426/C U S I AHD I 2023-24

T6 s{t sw TCIT6 TT{TT

This copy is granted free of cost for the private use of the perscn to whom it is issued

1962 qRT 129 (U (qqT

qrq-A + se-*r fr ot€ qft gs ,3{rt{r t o{s+ si onf,d Eil{IH.rrfrr d d rs s{rt{r o1 crft
o1 ar0-q * s q-fri S eiec arrr rfua76g-s *6. 1ont6+ €rttr1, ftf, {ffiq, Frqe fr+rml

rt€-d rTr{, T{ frid e} g-{ffHq sr}fi rqd oq sot B.

Under Section 129 DD(i) of the Customs Act, 1962 (as amenderl), in respect of the following
categories of cases, any person aggrieved by this order can pre ler a Revision Application to

The Additional Secretary/Joint Secretary (Revision Applica:ion), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

/ Order relating to

FilI TITEI.

any goods exported

qnil qrtnil qT6;I eTrql rrql qRiI TltTdIPIFTIR ;r qg qrf,

qT BE rErar R{r{ rrt irfrrt qr+ + ftS qtErd qrd B-fl} T qr+ cr cr us rtrq Rrr{ q{ rflt
rrg mo ol wnr d ortErd crfr * s'ff d.
any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such ,festination are short of the
quantity required to be unloaded at that destination.

,1962 c{tglg x drfl Cqrg rlq d6d {@
3,l?llqrft.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

&rul IET S'ITT UTFII rqldtFFrT qis

+1 qrq|rft sfu s-fl t Hr.{ ffifud o.rrrqm €er dl qrBq :

The revision application should be in such form and shall be rerified in such

may be specified in the relevant rules ard should be accompanLed by :

g.rc, i 870 TI?[ TI.6 rrq 3rlfrE{fr 41

lM qo, qfr d q-{rr ffi o1 qrqroq geo fo-e em frrr tnBe. ..} .'

4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty on y in one copy as I
under Schedule 1 item 6 of the Court Fee Act, 1870.

$trr& 3{CTltn HTq IrCf 4

manner as

r.'9p

i

lrl
&;//-r

4 copies of the Order-in-Original, in addition to relevant docurnents, if any

4 copies of the Application for Revision

srq r*{, ptq,Eu,s,wd oi-r frfru Fd } rft{ S srrfi-t orrcr t i1 q. 2ee7-1Fqg fr d qraqr

F. r ooo/ - (Frrg g6' EgR rTEt l, *sr f rmrsr d, * w< fuc gmnc + rrclFrs T{r{ ff . em. o
a1 d cfrqi. qft gco., qirn rrqr 6qrq, eqrqr rrqr Ts at ilfu 3fu s,qq q€ srq qr rsi 6-c
d d t* stff + Fc it s.2ool- qh qfr cr Erq t o{fur d + qffq t sc fr r. rooo/-
The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,0O0/, (Rupees one thousand only) as :he case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous ltems being the fee

d) for filing a Revision Application. If theprescribed in the Customs Act, 1962 (as amende
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U"IT]?FI, 2nd Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,
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qqt alEg

where the amount of duty and interest d
customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

emanded and penalty levied by any officer of

(q
rGr 6ri c{, q6i &-fi es E{K i t, orfio rt{I w\nn r

gI, qdr {@ qr {@ \rq (s ,qIESTTS{-6 l0% 3fEl

(d) An appeal against this order shall lie before t}le Tribunal on payment of 10olo of the duty demanded where duty or
duty a.rld pena.lty are in dispute, or penalty, where pena]ty alone is in dispute

a] gur+ & frq qr ftrff erq s+s{ *, frs tus
u-srfrdc & fuqErw s{r+fi + Hrq rrr0 qY-ET1

i'iFT IqRI 92 TTII(g) ef EI{rt
&t-o, rrdftdqI.iltsr frs
qtorfi-m qrt TD'Istrifi(qI

E++

qr- (6-)
qq 3r0-g : - enrsr
6-r{ffifrd6n

Unde! section 129 (a) ofthe said Act, every apptcation made before the Appellate Tribuna.l-

(a) in an appeal for grant of stay or for rectilication of mistake or for a.rly other purpose; oi

(b) fo! restoration ol an appeal or an application shall be accomparied by a fee of flve Hundred rupees
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Appeal has been filed by Shri Vishal Purohit Propri,:tor of M/S Sarashwati

lnfosys, Shop No.118, 1"t Floor, Sunrise Mall, Vastrapur, Ahmedabad-380015,

(hereinafter referred to as 'the Appellant') in terms of Section '1218 of the Customs Act,

1962, challenging the Order-in-Original No. 164/ADCA/M/O&N2023-24, dated

31 .10.2023 (hereinafter referred to as'the impugned order') passed by the Additional

Commissioner, Customs Ahmedabad (hereinafter referred to as the 'adjudicating

authority').

2. Facts of the case, in brief, are that lntelligence gath,:red by the Directorate

of Revenue lntelligence, Ahmedabad indicated that a consignnent of foreign brand

cigarettes smuggled into the country was transported to Ahmedabad in one truck bearing

registration No.GJ-07-YY-7801. The said truck was expected to arrive on 08.08.2020 and

the said consignment of smuggled foreign origin cigarettes would b,e delivered to a person

namely Shri Vishal Purohit in the parking area of Aslali, Ahmedabad. Accordingly, a

watch was kept for the above truck bearing registration No. GJ-07-W-7801. During the

operation, the officers of DRl, Ahmedabad, identified the su.:pected truck bearing

registration no.GJ-07-YY-7801 parked in Sainath Parking a private parking premises,

Aslali, Ahmedabad. The truck was of Eicher make with body in saflron colour and covered

with tarpaulin and thick black polythene sheet. The officers kept a watch over the truck

bearing registration no.GJ-07-YY-7801and the driver who was moving suspiciously and

conversing over the mobrle phone. The watch continued for a fe'v hours as the officers

were waiting for the receivers to come and receive the cigarettes. l\fter sometime, officers

noticed a small closed vehicle of Mahindra make which arrived rrear the above parkirqg'{,ii .1-,

lot and tried to enter the parking lot. However, the vehicle could not move insidql$?i'" I ' 't

parking lot. ln the meanwhile, the officers nottced that the afore,said truck came <ru't btii.*i{l; j 
_

Sainath Parking lot and the driver parked the truck on the road side in the service larte 
' ''-;;'ii ',,;

behind small closed vehicle. The officers noticed that the driver of tne small closed vehicle.: :- : ,'.'
and the driver of the Truck GJ-07-YY-7801 had some discussions irnd within few minutes,

both the vehicles started moving. The officers followed both the vehicles. The officers

noticed that the truck bearing registration no.GJ-07-w-7801 moved into a private parking

lot and parked the truck inside the premises which was an open pl()t near lndian Oil Petrol

Pump in Aslali. The officers noticed that the small covered vehicle was parked in the
premises of lndian Oil Petrol Pump. The officers noticed that the drivers of both the above

vehicles i.e. truck and small covered vehicle had some discussions and later on, the small

covered vehicle which appeared to have come for taking delivery, left without taking

delivery of the goods. The officers kept a watch over the truck parked in the private

parking lot near Aslali lndian Oil petrol pump.

21 However, since no vehicre or any person came to receive the goods for
some hours, the officers enquired with the driver as to the contents of the goods
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transported in the truck bearing registration no.GJ-07-W-7801. The driver of the truck

introduced himself as Shri Radheshyam Yadav and produced the documents for the

goods being transported in his truck. The documents pertained to the LR issued by DRS

Dilip Roadlines Ltd., Guwahati for transport of household goods of 114 packages to Shri

Harihar Sharan Singh at Vadodara. The offlcers further enquired from the driver Shri

Radheshyam Yadav whether any other goods were there in the truck along with the goods

mentioned in the documents and the reason why he had parked his vehicle at the said

location. Shri Radheshyam Yadav, informed the officers that apart from the goods shown

in the documents, one person namely Shri Syed Manowar also gave 22 carlon boxes to

be delivered at Ahmedabad, which was also loaded into his truck at the godown of Shri

Syed Manowar situated at NH-37, Tetalia, Near Ganga Filling Station at Guwahati.

Further shri Radheshyam informed that he was contacted by a person, whose mobile

number is 8141073849 which was stored in his (Radheshyam's) mobile number

7041879775 as 
,,Jatin" on 07.08.2020 at around 0900 hours. shri Radheshyam informed

the officers that 'Jatin' contacted him and enquired about the time of delivery of goods i.e.

the 22 carton boxes, and instructed that the goods should be delivered at the private

parking plot at Aslali in Ahmedabad. Shri Radheshyam Yadav also informed the officers

that on reaching Aslali, he parked his vehicle at Sainath Parking plot, Aslali, Ahmedabad;

that the said contact person "Jatin" sent his small covered vehicle of Mahendra make, to

collect the 22 carlon boxes loaded into his truck bearing registration No. GJ-07-W-7801;

that the driver of this small vehicle contacted him from the mobile number 6354730430-

and informed him that Vishal had sent him to collect the 22 carton boxes from him; that

Shri Radheshyam informed the officers that his name appeared as Bhavani in his mobile

,ifl n; that the receiving driver told that'Jatin'was actually 'Vishal' and the goods have

elivered to Vishal only; that however, the delivery of the carton boxes was not

\

4;
o

e recelver in the small covered vehicle; that though he wanted to deliver the 22 carton

boxes to the person in the small covered vehicle but the said person refused to transfer

the carton boxes in the small covered vehicle on the roadside, that left with no other

alternative, he proceeded to the parking lot near Aslali lndian Oil Petrol Pump; that the

delivery of the carton boxes could not take place in the parking lot near lndian Oil Petrol

Pump also as 'Jatin'4,/ishal' was not ready to do the exchange in open public area. Hence,

the small covered vehicle left from the place and later he received a call at around 9.00

pm from 'Jatin'A./ishal that he ('Jatin'A/ishal) would come and collect the 22 boxes from

him at Aslali the next day (09.08.2020) at around 7.00 am, hence he was waiting at the

parking lot for the delivery next morning.

2.2 The officers sought for examination of the goods being transported in the

truck. As it was raining heavily and the parking lot was an open plot and there was no

sufficient light to examine the goods, the truck with the driver was brought to the office

premises of DRl, Ahmedabad and the goods being transported in the truck were

A'I,. 
t\_ ,./
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i,i( by Sainath Parking inside the parking lot and hence, Shri Radheshyam Yadav

his truck on the service road side for delivery ol the 22 numbers of carton boxes



examined under panchnama dated o'/0g.0g.2020. During the course of panchnama
proceedings, it was noticed that apart from the goods mentione<r in LR produced by the
shri Radheshyam yadav which was issued by M/s. DRS Dirip Road[nes Ltd., Guwahati
for transport of househord goods of 114 packages to Shri Harihar sharan singh at
Vadodara, there were 23 cartons (corrugated boxes) of cigaretter; of Gudang Garam andwin brand in the said truck bearing registration No. GJ-07-w-7g01. A detaired
examination conducted reveared that totaily there was 1200 Dharrda (cartons) of Gudang
Garam and 150 Dhanda (cartons) of win brand cigarettes totalling to 3,18,000 sticks of
cigarettes which were transported to Ahmedabad vide the aforr:said rruck. on further
enquiry about the 23 carton boxes, shri Radheshyam yadav in.brmed the officers that
the above carton boxes were roaded at Guwahati from the gorrown of one Shri syed
Manowar at Guwahati which was near Ganga Firing station (petrc r pump) on the Highwayat Guwahati Further, shri Radheshyam yadav was asked to produce regitimate
documents viz. import or purchase documents for the said cigar€,ttes. shri Radheshyam
Yadav repried that he did not have any such documents to prove its regitimate import and
that no such documents were ever given to him by shri syed Manowar who roaded the
above 23 carton boxes containing cigarettes into his kuck bearinEr registration No.GJ-07_
YY-7801 or by 'Jatin'A/ishar who were supposed to receive trem. The officers arso
examined the other goods which were househord items risted as per Annexure_B to the
panchnama As per the documents viz. LR of DRS Dirip Froadrines Ltd., Goods
consignment No. 47o5g98 dated 23.07.2020, arong with the a par:king rist issued by M/s.
Agarwal Packers & Movers, produced by shri Radheshyam yadav, the goods beronged
to shri Harihar sharan Singh (Mobire No. g730004607) of Vadodara. Thus, on the
reasonable berief that the foreign origin cigarettes found in the s;aid truck, appeared to
have been smuggred into rndia without payment of customs Duty and wrthout foilowing
proper legar procedure, the foreign brand cigarettes mentioned in Annexure A to the
panchnama' the truck which was used as a conveyance for tra rsportation of the sau-.;l, rl li--.. .
cigarettes and the househord goods which were used to camoufrage the .rrggr"o for#; 

:.; - - '. ; .

origin cigarettes were detained under panchnama dared 08.08.2020 & 09.08.2020 , jj' 
i:ilir, 

' 
,
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2.3

(i)

(iD Statement of Sh

GJ-07_YY_7801

10.08.2020:

(iii)

The following statements were recorded during the course of investigation: '. "

statement of shri Radheshyam yadav, the huck driver of --ruck 
bearing Number-

GJ-07-YY-7901 recorded under section 10g of the customs Act, 1g62 0n
09.08.2020;

ri Radheshyam Yadav, the truck driver of l-ruck bearing Number_
recorded under Section 109 of the Customs Act, 1962 on

statement of shri Vishar purohit recorded under section 10g of the customs Act,
1962 before the Senior lntelligence Officer, DRl, Ahmedabad on 09.0g.2020;
statement of shri Vishar purohit recorded under section 1()g of the customs Act,
1962 before the Senior lntelligence Officer, DRl, Ahmedab:rd on 10.0g.2020;

(iv)

Page 5 of 20
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(v) Statement of Shri Mahendra Purohit recorded under Section 108 of the Customs

Act, 1962 before the Senior lntelligence Officer, DRl, Ahmedabad on 09.08.2020;

(vi) Statement of Shri Mahendra Purohit recorded under Section 108 of the Customs

Act, 1962 before the Senior lntelligence Officer, DRl, Ahmedabad on 10.08.2020;

(vii) Statement of Shri Shri Harihar Sharan Singh recorded under Section 108 of the

Customs Act, 1962 before the Senior lntelligence Officer, DRl, Ahmedabad on

11.08.2020;

(viii) Statement of Shri Ramsankar Nishad@ Bhawani recorded under Section 108 of

the Customs Act, 1962 before the Senior lntelligence Officer, DRl, Ahmedabad on

27.10.2020

Key Admissions and Findings from Statements

a. Shri Radheshyam Yadav: He stated he purchased the truck (GJ-07-W-7801) in

May 2019. He transported household goods and 22 cartons of cigarettes from

Guwahati, loaded by Shri Syed Manowar. He was contacted by "Jatin" (Vishal

Purohit) for delivery. He later admitted he was aware of transporting cigarettes

along with household items. The truck was surrendered to Adani Capital Pvt. Ltd.

due to loan default;

Shri Vishal Purohit (Appellant): He admitted to dealing in smuggled foreign brand

cigarettes since 2018-19. He stated his elder brother, Shri Praveen Purohit, who

operated from Bangalore, was actively involved in the business and connected

him with suppliers from Kolkata and Delhi. He took delivery of smuggled

cigarettes via FedEx Courier or other vehicles. He purchased the present
t
t ffi

fr7

b

4 nsignment from Shri Zakt ol Kolkata. He confessed to deleting chat history

I with suppliers and buyers. He used fake delivery addresses for courier

consig nments;

Shri Mahendra Purohit: He stated that Vishal Purohit started retail sale of

cigarette lighters and hookahs in 2012-'13, then shifted to smuggled cigarettes

due to demand and profit margin. He confirmed a previous case in 2016 where

DRI seized foreign brand smuggled cigarettes from Vishal Purohit's shop and a

penalty was imposed. He was aware of Vishal Purohit's dealings in smuggled

cigarettes;

Shri Syed Manowar: Contended he was only a transport broker and had nothing

to do with smuggled goods. However, call records show he was in touch with

Radheshyam Yadav and guided him. He loaded the cigarettes onto the truck. He

failed to appear for investigation or present submissions, indicating willful

disregard;

Shri Zakir of Kolkata: ldentified as the seller of foreign origin cigarettes. His

whereabouts could not be verified. He did not present himself for hearings or

\ I

d

\

e

+
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make submissions.
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2.4 After investigation, show cause Notice under F. Nc. DRI/AZUIG|-02/ENQ_
4612020' dated 05.02.2021 was issued to the Appeflant, proposing as to why:

(i) The total 3,18,000 sticks of smuggred foreign brand C;igarettes sticks having
market varue of Rs. 63,00,000/- (Rs. sixty Lakh onry) .s detaired in Annexure
A of seizure Memo dated 'r4.og.2o2o shourd not be confrscated under the
provisions of Section 1 1 t (d), (e), (f), (h), (i), & (k) of ther Customs Act, 1962;

(ii) Penalty shourd not be imposed on them under section 112 (a) & 1 
,l2 (b) of the

Customs Act, 1962.

2.4.1 Further the Show Cause Notice was issued to Shri Radheshyam yadav,
propostng as to why

(i) The truck bearing registration Number GJ-O7-yy-7go.t used in transportation of
smuggled foreign brand Cigarettes having market value of Fls.g,00,OOO/_ (Rs. Eight
Lakh only) as detaired in seizure memo dated 14.ott.2o2o shourd not be
confiscated under the provisions of section 1 15 (2) of the oustoms Act ,rg62,

(ii) Penalty shourd not be imposed on him under section 1r2(a) & 112(b) of the
Customs Act, 1962.

2.5 The adjudicating authority vide the impugned order has passed
as detailed below:-

(i) He has ordered absorute confiscation of the goods i.e. f.reign origin

(ii)

seized under Seizure Memo dated 14.OA.ZO2O having value of Rs. 63,00,0004i,., -
(Rupee Sixty Three Lakh onty) under Section i 11 (d), (e), (f), (h), (i) & (k) of the
Customs Act, 1962;

He has ordered confiscation of the truck bearing no. GJ-07-w-7g01 used for
transporting foreign origin cigarettes having market varue of Rs g,00,000/- (Rupees
Eight Lakh only) as mentioned in seizure Memo dated 14.0g.2020 under section
1 1 5 (2) of the customs Act, 1962. He gave an option to sr ri Radheshyam yadav

to redeem the truck bearing no. GJ-07-w-7g01 on paymert of redemption fine of
Rs. 2,40,0001 (Rupees Two Lakh and Forty Thousand only) under Section 125 (1)

of the Customs Act, 1962;

He has ordered to enforce the Bond of Rs. g,00,000/- (Rr. pees Eight Lakh onry)

furnished by shri Radheshyam yadav during the course r)f aftaining provisionar

release of truck bearing no.GJ-07-yy-7g01 that was used .br 
transporting foreign

origin cigarettes as mentioned in the seizure Memo dated 14.0g.2020 under
section 115 (2) of the customs Act, 1962 and also ordered to encash and

appropriate the Bank Guarantee No. 05054238c000029sr, dated 24.03.2023 ot
Rs. 2,40,000/- (Rupees Two Lakh and Fourty Thousatrd Only) towards the
aforementioned redemption fine;

He has imposed a penalty of Rs. 21,00,000/- (Rupees Tlventy One Lakh Only)

the order

cigarettes

\

(iii)

(iv)

\^" Page 8 of 20
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upon the Appellant, Proprietor of M/s Shri Sarashwati lnfosys, Ahmedabad under

Sections 112 (a) and (b) (i) of the Customs Ac| 1962;

(v) He has imposed a penalty of Rs 21,00,0001 (Rupees Twenty One Lakh Only) upon

shri Syed Manowar of M/s M.R, King Road carriers under section 112 (a) and (b)

(i) of the Customs Act, 1962;

(vi) He has imposed a penalty of Rs 21,00,000/- (Rupees Twenty One Lakh Only) upon

shri Zakir of Kolkata under section 1 12 (a), Section 1 1 2 (b) (i) of the customs Act,

1962;

(vii) He has imposed a penalty of Rs. 2,00,000/- (Rupees Two Lakh only) upon shri

Radheshyam Yadav, resident of A-337, HUDCO Quarters', Kathwada,

Ahmedabad under Section 1 
'12 (a) and (b) (i) of the Customs Act, 1962'

3.Beingaggrievedwiththeimpugnedorder,theAppellanthasfiledthe
present appeal wherein they have submitted grounds which are as under:-

3.1 The Adjudicating Authority erred in imposing penalty under section 112 (a)

and (b) of the said Act upon the Appellant by holding that the Appellant is the owner of

the foreign origin cigarettes without appreciating the submissions made by the Appellant

during the adjudication. The Adjudicating Authority ened in relying upon the statements

of the Appellant even though he retracted his statements giving ample reasons as to why

he was not owner of the goods and why his statements are not relied upon. The

udicating Authority ought to have granted an opportunity of cross examination of the

ellants when the entire case has been booked based on their oral statements.

impugned order is passed contrary to the factual aspects, the same is required

shed and set aside in the interest of justice;

_{

/.

\',:,\'i 
<j

I

The show cause Notice dated 05.02.2021 issued by the Additional Director

of Revenue lntelligence is bad in law as the said authority is not a competent authority to

issue the Show Cause Notice in terms of the decision of Canon lndia Pvt' Ltd Vs' Union

of lndia reported in2021 (376) 3. The Hon'ble Supreme Court in the case of Canon lndia

Pvt. Ltd. Vs. Union of lndia reported in 2021 (376) 3 laid down that:

a DRt is an organization created by a notification by the Govemment of

lndia on 4th December 1957. Both officers of DRI and customs officers

are appointed by the Govemment of lndia;

The officers of DRI have been appointed as Cusloms officers under

Section 4(1);

The notification dated 7th May 2012 issued by the Board under section

2(34) is not valid;

offi""o of DRI can only exercise the functions of cusloms officers under

vaiousprovisionsoftheCustomsActontyiftheyareentrustedwithsuch
functions by the Govemment under section 6' ln the absence of such

entrustment, they cannot exercise functions under the Customs Act;

Ihe use of afticle the 
,has 

a pafticulaizing effect and the proper officel

b

c

)

.L>
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means only a pafticular officer and not any officer who may havejuisdiction. A demand under section 2g can be issuea oy onty thit oticer
who has done the assessmenl in the first place, i.e., the officer of the
Appraising Group or his successor rn office and not b1, any other officer.

3 3 The Appefiant has submifted that the investigating :ruthority who is creature
of the statute was duty bound to exerclse its powers as per the mandate of the said statute
i.e. the customs Act in the instant case. rt is setfled raw that if the raw requires an act to
be done in a particurar manner, it is to be done in that manner €ind no other manner. rn
the instant case, the investigating authority not being competent authority to re_assess
the bill of entry, assessed by proper officer under section .r7 

and 47 of the Act, courd not
have issued the show cause Notice. without prejudice to the aforesaid, it is submitted
that section 124 of rhe said Act empowers proper officer to issue the show cause Notice
for confiscation of the goods or imposition of penarty on any person. second proviso to
section 124 empowers the proper officer to issue supprementary notice under such
circumstances and in such manner as may be prescribed. proper officer is defined under
Section 2 (34) of the said Act. (F) Section 124 (a) ot the Custonrs Act provides that the
Notice is required to be issued with approvar of the Assistant cornmissioner of customs
for confiscation of goods or imposing of penalty on any persolt. ln the present ca
Additional Directorate of Revenue lntelligence has issued the lnpugned Show Caa.rse
Notice without approvar of the Assistant commissioner of custonrs

3 4 The intention to confer power is not on any officer cut onry on ,,the proper
officer" Hence, in the instant case the power to reassess and re-d,:termine the differential
duty, interest and other consequentiar provisions, if any is vested .nry with the officer who
had assessed the Birs of Entry, and he onry courd be termed as the proper officer, and
hence only such officer was empowered to exercise jurisdiclion. The investigating
authority who was never responsibre for assessment of the impug 1ed goods and was not
the original Assessing officer, therefore is not empowered to issrre the impugned show
cause Notice. The regisrature has affirmed the findings of the Fron,bre supreme court
and has accordingry inserted section 110AA of the Act, crarifying that officer of customs
after carrying out investigation in the cases specified therein, wiil have to transfer the
proceeding to the proper officer who have been assigned assessrnent under section s of
the Act. Hence, the investing authority who issued the show cause notice, racked
jurisdiction from issuance of the show cause Notice. (1) rt is submitted that the
amendment made to the customs Act, 1g62 vide Finance Act,201r2,has not caused any
amendment to section 124 0f rhe customs Act, ,1g62, 

thereby thr: power to issue show
cause Notice under section 124 sti vests with "the assistant co rmissione/, and other
amendments made to the provisions of the customs Act, 1g62 rioes not empower the
investigating authority as "the proper officer". Therefore, the enrbargo for issuance of
show cause Notice cannot be caused by any other officer. circurar No. 07 12022-
customs dated 31.03.2022 issued by the Board crarifies that sr:ction 110AA is being
inserted with a view to affirm the principre that, wherever, an originar function dury

Page 10 of 20



exercised by an officer of competent jurisdiction, is the subject matter of a subsequent

inquiry, investigation, audit or any other specified purpose by any other officer of customs,

then, notwithstanding, such inquiry, investigation, audit or any other purpose, the officer,

who originally exercised such jurisdiction shall have the sole authority to exercise

jurisdiction for further action like reassessment, adjudications, etc. consequent to the

completion of such inquiry, investigation, audit or any other purpose;

"16. Clearly, therefore, the stage of relevance, in adiudication proceedings, of the

statement, recorded before a Gazetted Central Excise officer duing inquiry or

investigation, woutd aise only after the statement is admitted in evidence in

accordance with the procedure prescribed in clause (b) of Section 9D(1). The

igour of this procedure is exempted only in a case in which one or more of the

handicaps refened to in clause (a) of Section 9D(1) ot the Act would apply. ln

view of thls express stipulation in the Act, it is not open to any adiudicating

authoity to straightaway rely on the statement recorded duing investigation/

inquiry before the Gazefted Central Excise officer, unless and until he can

legitimately invoke clause (a) of Section 9D(1). ln all other cases, if he wants to

rely on the said statement as relevant, for proving the truth of the contents thereof,

he has to first admit the statement in evidence in accordance with clause (b) of

Section 9D(1). For this, he has to summon the person who had made the
\j ilt

tatement, examine him as witness before him in the adiudication proceeding,).1

*\\

'ffip,.lH

d anive at an opinion that, having regard to the circumstances of the case, the

tement should be admitted in the interests of iustice

7. ln fact, Section 138 of the lndian Evidence Ac| 1872, clearly sets out the

I
ll

fj
sequence of evidence, in which evidence-in-chief has to precede cross'

examination, and cross-examination has to precede re'examination.

18. lt is only, therefore,-

(i) after the person whose statement has already been recorded before a

Gazefted Central Excise officer is examined as a wlfness before the

adjudicating authoity, and

(ii) the adjudicating authoity anives at a conclusion, for reasons to be recorded

in witing, that the statement deserves to be admitted in evidence, that the

question of offeing fhe wifness fo fhe assessee, for cross-examination, can

aise."

3.6 ln view of section 1388 of the customs Act and the above decisions, it is

submitted statements of the Co-Appellant ought not have relied upon unless the

procedure prescribed in the above provisions and the decision have been complied with

it. Without prejudice to the above, it is submitted that the Adjudicating Authority alleged

that the Appellant purchased the disputed goods from shri Zakir and / or shri sayed,

Page 11 of 20
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3.5 The Adjudicating Authority heavily relied upon statements of the Co-

Appellant for the charges levelled in the Show Cause Notice. ln terms of Section 1388

of the Customs Act, it is an obligation upon the adjudication authority to examine the

witnesses before relying upon their statements. ln the case of G-Tech lndusties Vs.

tJnion of tndia - 2016 (339) ELT 209 (P&H) il is held in para 16, 17 and '18 as under:
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Manower without any invoice. The Appeilant sought cross examination of them to bring
correct facts on record. The Adjudicating Authority passed the inpugned order without
considering the request of cross-examination. ln the following de,:isions it has been held
that statement of co-Appeilant shourd not be reried upon if suc'r person has not been
allowed to be cross examined. They reried upon the decision in the case or (t) M.p.
Ganesan vs. commerciat rax officer - 2o2o (42) GSTL 178; (i) Thoppir Agencies vs.
Assislant com missioner of commerciar rax - 2020 (41) GSTL 30 (Kar.) (iii) shree paruati
Metars vs. union of rndia - 2018 (11) csrL 137; (iv) Kay pan sugandh pvt. Ltd. vs.
c'c.Ex. - 2017 (7) GsrL 276. The Appeilant submits that the finding of the Adjudicating
Authority is contrary to the facts. statements of the Appeilants; were recorded under
physical and mental harassment. The Appellant retracted his statement. ln terms of the
decision of vinod soranki repofted in 2009 (233) ELT 1s7 (sc) i: is herd in para 34 and
35 as under

"34 A person accused of commission of an offence is not expected to prove to
the hilt that confession had been obtained from him by any i,ducement, threat or
promise by a person in authority. The burden is on the prosecution to show that
the confession is voruntary in nature and not obtained as at outcome of threat,
etc. if the same is to be reried upon sorery forthe purpose of securing a conviction.
with a view to anive at a finding as regards the voiuntary nttture of statement or
otheruvise of a confession which has since been retracted, the couft must bear in
mind the aftending circumstances which would inctude the Lme of retraction, the
nature thereof, the manner in which such retraction has been made and other
relevant factors. Law does not say that the accused has to Drove that retraction
of confession made by him was because of threat, coercion, e c 

" -s'(n$, :,',^., 
- 

,
requirement is that it may appear to the couft as such ..'.^.,, '..

:'.i ,/ -:v.'. ,, '
35. tn the rnsranl case, the rnvestigating officers did not examin tn"*.ir["s'-F]j
The authoities under the AcI as a/so the Tribunar did not anive at a tindin!'.biton ?
application of their mind to the retraction and rejected the s?me upon asiignirigt- : . 

_

cogent and varid reasons therefor. without prejudice to the ebove, it is sutiitea
that the Adjudicating Authority aileged that the Appelrant purchased the disputed
goods from shi zakir and/or shi sayed, Manower without any invoice. The
Appellant sought cross examination of them to bing conect facts on record. The
Adjudicating Authoity passed the impugned order without consideing the
request of cross-examination. rn the folrowing declslons it has been hetd tnat
statement of co-Appeilant should not be reried upon if such person has not been
allowed lo be cross examined. (o) The Hon'bte Derhi High coutt in the case of
Manak Kala vs. lJnion of lndia - 2o2o (3g2) ELT 701 herd ihat statement of an
employee of accused which has been retracted cannot be relied upon pafticurarry
when the same rs not corroborated with any other evidenc.. (p) ln the 

"u". 
of

Kerrogg rndia pvt. Ltd. v. rJnion of tndia, 2006 (193) E.L.T. 3t5 (Biom), itwas held
that: "An inciminating mateiar sought to be used against a person without giving
oppottunity to such person of cross-examination of author of such aocimeit
amounts to an ex parte proceeding, i.e., deciding mefter without giving
opportunity of hearing to other side and that is how deniar cf cross-examiatioi
was held bad.,,

-l

It is submitted that smuggled cigarettes were nc t recovered from the
J. t
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possession of the Appellant. Further the Appellant is not an owner of said cigarettes. The
Appellant did not ever claim to be owner of the said cigarettes. Thus section 123 of the
customs Act is not attracted in the present case. section 123 would be applicabre only
when any goods are seized under the Act under the reasonable belief that they were
smuggled goods and after seizure the burden of proof as to said goods were not
smuggled goods, shall be on the person from whose possession the goods were selzed
or the person who claims to be owner of said goods. Upon perusal of the above
provisions, it reveals that burden lles upon the Appellant in a case where goods are seized
from the possession or he would be considered as owner of the seized goods. ln the
present case, neither the goods are seized from the possession of the Appellant nor the
Appellant is the owner of the goods and therefore, the provisions of section 123 is not
applicable. The adjudicating authority relied upon the statement of shri Radheshyam
Yadav and came to the conclusion that the Appellant was the owner of the goods. The
adjudicating authority ought to have appreciated that the investigating authority could not
find a single documentary evidence to prove that the Appellant was the owner of the
goods. section 2 @) ot sale of Goods Act. 1930, provides the nature of the documents

--=!It.3lcllo/'
which title can be proved

ln the present case, the investigating authority did not find any single
nt to show that title over the goods vested upon the Appellant. section 4 of the

i
i

.1'

.r-

l.
Goods Act deals with transaction of sale and agreement to sale. section 4 (1) A\l

ct of sale of goods is a contract whereby the seller transfers or agrees to transfer
the property in goods to the buyer for a price. There may be a contract of sale between
one part, i.e., owner and another. ln the present case, there is neither any contract
between the Appellant and shri Zakir / shri sayed Manowar as well as there is no any
understanding of supply of cigarettes to the Appellant. ln the absence of any evidence,
the impugned order holding the Appellant as owner of the goods, is factually incorrect. lt
is an obligation upon the investigating authority to ascertain from the facts of the case
whether shri Zakir located at Kolkata, sold cigarettes to the Appellant or not. such
confirmation can be ascertained through the confirmative statements of Shri Zakir and

corresponding documentary evidence. The Adjudicating Authority could not trace shri
Zakir. ln the absence of any evidence who supplied the goods to the Appellant it cannot

be held that the Appellant was owner of the smuggled cigarettes.

3.9 The Adjudicating Authority ought to have granted cross examination of shri
Radheshyam Yadav before relying upon his statement against the Appellant. His

statement cannot be considered as evidence mainly on the following grounds:

a. The Appellant placed order to Shri Zakir for supply of Flavored Hookah;

b. Shri Radheshyam Yadav was not party to the understanding made between shri

Zakir and Appellant;

c. shri Radheshyam Yadav did not reveal that the Appellant placed order for supply

of cigarettes;

Page 13 of 20
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d. The Appellant sent Shri Ramshankar Bhavani to get the F:lavoured Hookah from

Shri Radheshyam Yadav which was ordered by him. Since the Appellant learnt

that it was a different goods, the Appellant asked the temp,o driver not to take the

delivery;

the Appellant and Shri Zakir. Had the Appellant place

the investigating authority could have found call detail

any evidence, the Appellant should not be penalized.

3. 1 1 lt is submitted that call data is insufficient

d an order lor supp

to establish guilt. lt i

for the investigating authority to highlight the need for a more comp,rehensive examination

that includes ascertaining the contents of the call data. The mere existence of call data,

without a thorough analysis of the actual communication, lacks the necessary context to

conclusively prove a person's guilt. lt is submitted that call data rr:cords, while providing

information about the duration, time, and parties involved in a <:ommunication, do not

inherently reveal the substance or context of the conversation. To draw accurate

conclusions about an individual's involvement or culpability, it is essential to delve into

the actual contents of the calls in question. without considerinl; the contents, relying

solely on call data could lead to misinterpretations and inaccuracies. Therefore, it is a
right of the Appellant to have the opportunity to contest and scrutinize the specific details

of the communication, ensuring a fair and just legal process. ln surnmary, the submission

contends that call data alone is insufficient to establish guilt, and a thorough examination

of the contents of the calls is necessary to provide a more accurate and contextual

understanding of the circumstances surrounding the alleged offense.

s between them. ln

Page 14 of 20

3.1 0 The Adjudicating Authority ought to have appreciated that Shri Ramshankar

Bhawani is not a party to the Show Cause Notice hence his stat,tment cannot be relied

upon particularly when he was not allowed to cross examine by the Appellant. lt is

obligation upon the investigating authority to make Shri Ramshankar Bhawani as a party

to the Show Cause Notice so that he would have revealed corr€ct facts of the case. ln

the absence of making him as a party, his inculpatory statement cirnnot be considered as

evidence against the Appellant. Shri Ramshankar Bhawani did not take the delivery of

cargo from Shri Radheshyam Yadav and left the place as instrrrcted by the Appellant.

When the Appellant sent Shri Ramshankar Bhavani to get delirrery of the goods, it is

strange as to why he left the place without taking delivery of the goods. lt shows that the

Appellant was not interested to take delivery of the smuggled fc,reign origin cigarettes.

The Adjudicating Authority ought to have appreciated that no evidence has been found

against the Appellant to show that the Appellant smuggled foreigr origin cigarettes. The

investigating authority did not extend the enquiry into how the payrnent was made against

purchase of the disputed goods. The investigating authoriq' did not extend the

investigation to the buyers to whom the goods were to be delivered. The Appellant

submits that FSL report does not provide details regarding any cirll exchanged between'

'ii
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3.12 The impugned order has imposed penalty on the Appellant under section

112 of lhe Customs Act. lt is submitted that above section is not attracted in the present

case and penalty is not imposable on Appellant. lt is submitted that in the presenl case,

Appellant was not aware about the content of packages. Further Appellant had no

knowledge about the smuggled cigarettes. The Appellant ordered for Flavored Hookah

forwhich Appellant was in touch with truck driver. Even truck driver was not aware about

the smuggled cigarettes. Thus, penalty under section 112 is not imposable in the present

case. Reference can be made to various decisions of the Tribunal . ln New Amar Goods

Caniers v. CC, New Delhi reported in 2012 (276) E.L.T. 389 fn.-Del ) it was held that in

the absence of evidence regarding knowledge of appellant about the contents of the

cargo, penalty cannot be imposed. ln Electronik Lab v. CC (P), Mumbai repofted in 2005

(187) E.L.f. 362 (Tri.-Mumbai), Joseph ltteyara v. CC, Mumbai repofted in 2004 (176)

E.L.T. 165 [n.-Mumbai) and Calcufta Ahmedabad Caniers v- CC, New Delhi repofted in

2OO4 (164) E.L.T.367 ffn.Del.), it is held that penalty on abettor cannot be imposed on

assumptions and presumptions. Cogent, tangible and reliable evidence is required.

Reliance is also placed upon following decisions.

(i) Vijay Transport Co. Ltd. v. CCE [2008 (230) E.L.T. 154 (T);

(ii) C.C.Ex vs. Al Matheswara Lorry Service 12004 (171) ELT 421 (T);

q,' Gagan Freight Carriers v. C.C.Ex 2003 (151) ELT 633 (T);

ew Decent Footware lndustries v. C.C.Ex [2000 (121) E.L.T. 141 (T);

I Tubes of lndia Ltd. v. Commr. of C. EX., lndore [2007 (217) E.L.f .506 (Tri.-

)1

Without prejudice to the aforesaid, it is submitted that combine penalty

UN der section 112 (a) and 1 12(b) (i) ought not to have been imposed. lt is settled law that

the order is bad in law if the combine penalty has been imposed without bifurcation of the

amount between different provisions. Even otherwise, the impugned order is bad in law

and therefore, the same is required to be quashed and set aside.

4. Personal hearing was granted to the Appellant on 07.05.2025 following the

principles of natural justice wherein shri Hardik P. Modh, Advocate appeared for the

hearing and he re-iterated the submission made at the time of filing the appeal.

5. I have carefully gone through the case records, impugned order passed by the

adjudicating authority, and the defense put forth by the Appellant in their appeal

memorandum. The Appellant has filed the present appeal on 30.01.2024. ln the Form

c.A.-1 , the Appellant have mentioned date of communication of the order-ln-original

dated 31.10.2023 as 06.11.2023. Therefore, the appeals were required to be filed by

05.01.2024 i.e. within stipulated period of 60 days under Section 128(1) of the Customs

\.r\\7
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Act, 1962. Since the appeals have been filed on 30.01 .2024, there , is a delay of 25 days

beyond the stipulated period of 60 days. The Appellant have also filed applications for

condonation of delay.

5.1 On going through the material on record, I find that fol owing issues required

to be decided in the present appeals which are as follows:

5.2 Firstly, I take up the issue of condonation of delay application filed by the

Appellant along with their appeal. lt is observed that the appeal have been filed with a

delay of 25 days. The Appellant vide their application for cond rnation of delay have

submitted that due to complication during the pregnancy of the Acpellant's wife, the the

Appellant had to stay in Bangalore with his wife. Hence, the appeal was delayed and

prayed to condone the said delay. The Appellant has provided reasons for the delay,

which, upon careful consideration, appear to constitute "sufficient cause" for the delay.

The period of delay is within the permissible condonable limit of thirty days. Therefore,

the delay in filing the appeal is hereby condoned. I allow the condonation of delay

application of the Appellants in light of the reasons so mentioned in their said applications,,:' 
'-" 

o-
and in the interest of natural justice

53 The Appellant has submitted copy of the T.R.6 C rallan No. 1768 dated

29.01.2024 for Rs. 2,10,000/- towards payment of pre-deposit under the provisior,ts.o{

Section 129E ol the Customs Act, 1962, thereby complying with the requirement under

section 129E of the customs Act, 1962. Thus, the appeal has b€)en admitted and being

taken up for disposal on merits.

6. lt is observed that the Appellant have raised the objection by contending

that that the show cause Notice dated 05.02.2021 issued by thr: Additional Director of
Revenue lntelligence is bad in law as the said authority is not a competent authority to
issue the show cause Notice in terms of the decision of canon lndia pvt. Ltd. Vs. Union

of lndia reported in 2021 (376) 3. In this regard, it is pertinent to mention that the cBlc,
vide Notification No.40/2012 - customs (N.T.) dated 02.os.2oj2 has appointed severat

persons including the officers of Directorate of Revenue lntelligence (DRl) as,,proper
officers" under section 2 (34) ot the Act, 1962. Further, vide seotion 97 of the Finance

Acl' 2022, the Show Cause Notice issued by the officers of the DORI stands validated for
the past period notwithstanding anything contained in any judgrnent, decree or order of
any court. Thus, the officers of Directorate of Revenue lntelligence (DRl) who are
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(i) That condonation of delay application so filed by the appellant is to be allowed or

otherwise i.e. whether the appeal is time barred or not;

(ii) Whether the foreign brand cigarettes are "smuggled goods" liable for confiscation

under Section 1 1 1 of the Customs Act, 1962;

(iii) Whether the imposition of penalty on the Appellant under liection 112(a) and (b)

of the Customs Act, 1962, is justified.

\a-
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primarily drawn from the Customs Department were also given the task of issuing show

cause notice and adjudicating the same in terms of Notifications issued as "Proper

Officer", as defined in Section 2 (34) of the Customs Act, 1962. Further, it is pertinent to

mention that the Hon'ble supreme court in the Review Petition No. 400 o1 2021, daled

07.011.2024 filed by the department has considered this aspect and settled the

jurisdictional dispute concerning the power of DGRI to issUe Show Cause Notice in favour

of the department. Thus, in view of the above legal provisions and judicial pronouncement

of the Hon'ble Supreme Court, the contention raised by the Appellant on this issue is not

legally sustainable and is accordingly rejected.

6,1 The Appellant,s argument regarding the illegality of the Seizure and the

inapplicability of Section 123 is unsubstantiated. Section 110 of the Customs Act, 1962,

permits seizure based on "reason to believe" that goods are liable to confiscation The

intelligence received by DRI specifically pointed to a consignment of foreign brand

smuggled cigarettes being transported in the identified truck for delivery to the Appellant'

The officers' observation of suspicious movements by the driver, the failed attempts to

transfer goods in public places, and the subsequent discovery of concealed foreign

cigarettes during examination, collectively formed a very strong "reason to believe" that

the goods were smuggled. The seizure was therefore legal. Furthermore, cigarettes are

..specifiedgoods..underSectionl23(1)oftheCustomsAct,lg62.Consequently,the

burden of proving that these cigarettes are not smuggled goods lies squarely on the

m whom they were seized (the truck driver, Shri Radheshyam Yadav) and the

o claimed to be their owner (Appellant). Neither the truck driver nor the

ould produce any legitimate import or purchase documents for the cigarettes

nver exp licitly stated that he did not have any documents and understood that

{-\ smuggled goodswasanoffense.Thisfailuretodischargetheburdenofproof

under Section 123 is a critical factor in affirming the smuggled nature of the goods

.\

6.2 The Hon'ble Supreme Court in Collector of Customs' Madras vs D'

Bhoormur, 1974 (1) scc 544, crearry herd that in cases of smuggring, where direct

evidenceisrarelyavailable,thecourtcandrawinferencesfromcircumstantialevidence.

The elaborate narrative in the impugned order, detailing the intelligence, surveillance'

recovery, and statements, paints a clear picture of a clandestine operation'

6.3 The Appellant's assertion that there is no absolute prohibition on the import

ofcigarettesandthussectionlllisnotapplicableisfundamentallyflawed.While

cigarettes are not absolutely prohibited for import, they are heavily regulated and subiect

to specific conditions, duties, and packaging requirements (e'g'' health warnings as per

the Cigarettes and other Tobacco Products (Packaging and Labelling) Rules, 2008), Any

import of cigarettes that bypasses these regulations and customs duty payment

constitutessmugglingandrendersthegoodsliabletoconfiscationunderSectionlll.

Theabsenceoflegitimateimportdocumentsandtheclandestinenatureofthetransport

\d
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confirm that these goods bypassed legal import procedures. The r;lauses of section 111
invoked by the adjudicating authority are applicable:

a Section 1 1 1 (d): Goods imported contrary to any prohirition. The
cigarettes without payment of duty and without complying rvith import
amounts to a contravention of proh ibitions/restrictions in force.

section 1 1 1(e): Goods kept in any part of customs area or roaded in a conveyance.

Section 111 (f): Goods which are not covered by an import manifest or export
manifest, or are otherwise not accounted for.

Section 'l 11(h): Dutiable or prohibited goods which are rernoved from a customs
area or a warehouse without the permission of the proper o.Ticer or otherwise than
in accordance with the provisions of this Act orthe rures, regurations or notifications
made thereunder.

section 1 1 1(i): Dutiabre or prohibited goods which are not incruded or are in excess
of those included in the entry made under this Act.

section 1 'r 1(k): Any goods in respect of which any statement is made or document
is furnished, which is farse or incorrect in any materiar particurar. The production
of only househord goods documents to camouflage cigaret:es fafls under this.

import of
regulations

a

6.4 The statements of Shri Radheshyam yadav and the Appellant clea rly
confirm the illicit nature of the consignment. The Appellant expliciill, sdmitted that
these ciga rettes were smuggred via the Indo-Myanmar border and that he
regular supplies of smuggled cigarettes. This self_admission is co npelling eviden ce:

','.t'\.6.5 The Apperant,s craim that hrs statements were n,)t voruntary 
"..';ariobtained under coercion is a common defense. However, statements recorded undersection 109 of the customs Act, 1 g62, are admissibre in evicence as they are notrecorded by porice officers. The Hon'bre supreme court in Rame.sh chandra Mehta vs.state of west Bengar [1970 ArR g4o sc], herd that a confession made under section 108of the customs Act, 'rg62, unress proved to have been obtained by threat, coercion, orinducement, is admissibre. The burden of proving invoruntariness ries on the person

making the claim, and no concrete evidence has been provid€rd by the Appellant tosubstantiate this beyond a mere assertion. Moreover, the App.Iant,s statements arestrongly corroborated by circumstantial evidence: the intelligence received, the actualinterception of the truck, the concearment of cigarettes, the driver,s corroborative
statements (including the fact that he was contacted by ,,Jatin,, 

aliar; ,,Vishal,, 
and the faileddelivery attempts), and the inability to produce legitimate do,:uments. His detailedadmission about dealing in smuggled cigarettes, knowing the r origin via the lndo_Myanmar border, and having suppriers in Korkata, crearly estabrishes rnens rea. The factthat he was previousry booked by DRr for hading in smuggred cigarettes further confirmshis knowledge and deliberate involvement in such illicit ac vities.

', t,,: :
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6'6 section 1'r5 (2) of the customs Act, 1962, arows for the confiscation of anyconveyance used for the caniage of smuggled goods, ,,unless 
the owner of theconveyance proves that it was so used without the knowredge or connivance of the ownerhimserf' his agent or the person in charge of the conveyance.,, rn this case, shriRadheshyam yadav, the person in charge of the conveyance, expriciry admitted that heknew he was transporting "illegally smuggled goods viz. cigarettes,, and was receiving

an extra Rs. 10,000/- for it. This crearry demonstrates his knowredge and connivance,
making the truck riabre for confiscation. section 11g of the customs Act, 1962, provides
for the confiscation of "packages and coverings in which any smuggred goods are found,
and any other goods mixed with smuggred goods, or used for concearing smuggred
goods." The househord goods were admittedry used to,,camoufrage the smuggred foreign
origin cigarettes." Therefore, the confiscation of househord goods is arso regafly justified.

6.7 As discussed, the seizure was based on sorid inteligence and immediate
findings, satisfying the "reason to berieve" criterion under section 1.r0.

voluntariness of statements: The statements are admissibre and corroborated.
Mere retraction without evidence of coercion is insufficient to discard them.

Mens Rea: The Apperrant's own admissions and past history crearry estabrish his
knowledge and deliberate involvement in dealing with smuggled goods.

a

3rdia/

ti
I
i

l

n-Applicability of section 123: cigarettes are specified goods, and the burden
proof clearly shifts under Section 123

i

o Prohibition: cigarettes are regulated goods, and their clandestine import
without duty payment and compliance with regulations constitutes smuggling,
making Section 1 1 1(d) applicable.

Proportionality of Penalty: The penalty imposed is commensurate with the gravity
of the offense, considering the large quantity of smuggled cigarettes and the
Appellant's established involvement in such activities.

3r61i

a

Confiscation of Conveyance and Household Goods: As discussed, the conditions
under Sections 115(2) and 118 are met, and the driver's connivance makes the

conveyance liable, and the use of household goods for concealment makes them

liable.

7. Based on the detailed discussion and findings, I find that the adjudicating

authority has correctly concluded that the foreign brand cigarettes were smuggled into

lndia without payment of Customs Duty and without following proper legal procedures.

The evidence on record, including the specific intelligence, the panchnama proceedings,

and the unretracted and corroborated statements of the truck driver, and the self-

incriminating and corroborated statements of the Appellant, conclusively establish the

smuggled nature of the goods and the active Involvement of the Appellant in dealing with

a

V\ '/
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them. The confiscation of goods, the conveyance' and the hou:rehold goods used for

concealment, along with the penalties imposed, are legally sound and proportionate to

the offenses committed

ORD ER:-

g. ln view of the discussions made above, I reject the appeal filed by shri

vishal Purohit and uphold the impugned order to the extent it relates to shri Vishal

Purohit.

it Gupta

Cr:mmissioner (APPeals),

Customs, Ahmedabad

Date: 16.06.2025

(
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By Registered post A.D/E-Mail

To,

M/s Vishal Purohit,

Prop. of Mis Shri Saraswati lnfosys

Shop No. 118, 1"tFloor,

Sunrise Mall, Vastrapur,

Ahmedabad - 380 015 "ffifficuslout tl,.PPt}tl. s), eHuEoeeeo
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to:

The Chief Commissioner of Custorns, Gujarat, Custom House, Ahmedabad.

The Principal Commissioner of Customs, Ahmedabad.

The Additional Commissioner of Customs, Custom, Ahmedabad.

Guard File.


