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2

This copy is granted free of cost for the private use of the person to whom it is issued

129 (1

&ortffifua
ffir
lrrreftr+q rffi'
Under Section 129 DD(1) of the C
categories of cases, any person a
Additional Secretary/Joint Secreta
Revenue) Parliament Street, New

ustoms Act '1962 (as amended), in respect of the following
ggrieved by this order can prefer a Revision Application to The
ry (Revision Application), l/inistry of Finance, (Department of
Delhi within 3 months from the date of communication of the

(c)

order

(a) any goods imported on baggage

any goods oaded in a conveyance for importation into Indla, but which are not unloaded at their
(b)

Fr)

(6)

(b)

(rr)

(c)

(u)

(d)

place of destination in lndia or so much of the quantity of such goods as has not been unloaded at
any such destination if goods unloaded at such destination are short of the quantity required to be
unloaded at that destinat on.

3rfuftqq, 1 tIIIgX

Payment of drawb ack as prov,ded in Chapter X of Customs Act, 1962 and the rules made
thereunder

t,.i

, 5

Order relating to

(a^)

6ffi

(c)

3 &for

The revrsion appli
specified in the re

cation should be in such form and shall be verifled in such manner as may be
levant rules and should be accompanied by:

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
Schedule 1 item 6 of the Court Fee Act, 1870.

4 copies of the Order-in-Original, in addition to relevant documents, if any

,1 870

a\

6 1

4

qfu

t

n\4 copies of the Application for Revision

f+0eflrr@ 1s621uqrcirfrflrq \-lt,t
tfrEffffisrqrm<qftsErsqdffsmfrtrq-datqftftG{tn-{orrdrtrtt.2oo/- i

(Fqlddn-rilqrf. 1 0oo/-(FqqFF6vrr{cr,

f *erffi ffia5rrdr+ffi . 3{R. 5 otAsfrqi.
qft{-toqirnqqtqtqemqrrqnis+mr .zoot-

.fuqfffir.rooor-
The duplicate copy of the T.R.6 challan evidencing payment of Rs.200l (Rupees two Hundred
only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other
receipts, fees, fines, forfeitures and l\4iscellaneous ltems being the fee prescribed in the Customs
Act, 1962 (as amended) lor filing a Revision Application. lf the amount of duty and interest
demanded, fine or penalty levied is one lakh rupees or less, fees as Rs.200^ and if it is more than

one lakh rupees, the fee is Rs.I 0001.
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ln respect of cases other than these mentioned under item 2 aboue, any person aggfleved by this

order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the

Customs, Excise and Service Tax Appellate Tribunal at the following address :

Customs, Excise & Service Tax Appellate
Tribunal, west zonal Bench

2nd Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

't962 12s g (6) 1962 129

q(1)

Under Section 129 A (6) of the Customs Act, 1962anappeal under Sectron 129 A (1) of the

Customs Act, 1962 shall be accompanied by a fee of -

oqq@
where the amount of duty and interest demanded and penalty levied by any officer of Customs in

the case to which the appeal relates is five lakh rupees or less, one thousand rupees

oqqffi qf Wdfr r+oqi]q-{rsmr{{+sdtrfr-mq]-{f,sr{€qq

where the amount of duty and interest demanded and penalty levied by any officer of Customs

in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh

rupees, five thousand rupees i

where the amount of duty and interest demanded and penalty levled by any officer of Customs in

the case to which the appeal relates ts more than fifty lakh rupees, ten thousand rupees

{s 1)Yo

a \I r o z erEro-rtqr, qoiir+e-aigk{Iide,

appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded

ere duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

GfiI 12e (g) - (6)

II?N. 2

&ortffi*rqm?it}.orcroffi .lrrMrtTEac-f{fl o-rdr6ktt$
qHrtrorlqftqq rs62 aluRl 12s g 1r1*vtMf$.q.-l
i+tqr{-sardqg-ilre{ffi Nqre-rorfi -ssdil-+-rur}{qe{ffi Rq-dq*qr'.rffi e

)

t

r,
g

IU

I

+osrrffig@srfi-o : - .vtrqr

(EI) orficqr

4

,}dqciqr({@-{Q_droro{frfrq.:rfu
orq,qfM*fiqfia

qvtqB-d {gcrdrrdr ffitrw+T tgo orsn

sl, stdrr(Krd-380016

5

(s)

(a)

({{)

(b)

Fr)
6qq-s]-sGTcFq\r$qiirf,m:(s[ET{Fqg

(c)

(s)

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal

(a) in an appeal for grant of stay or for rectification of mistake or for any other purposei or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred
rupees.
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ORDER-IN.APPEAL

The Deputy Commissioner of Customs (Review), Custom House,

Mundra, (hereinafter referred to as the appellant department) have 1iled the

present appeal in terms of Section l29D (41 of the customs Act, 1962 on the

basis of Authorization / Review order No. 32loro l2o2s-26 dated 18.02.2026

issued by the commissioner of customs, Mundra, challenging order-in-original

No. MCH/ADClzDCl5o3l2025-26 dated 05.01.2026 (hereinafter referred to as

"the impugned order"i passed by the Additional commissioner, custom House,

Mundra (hereinafter referred to as 'the adjudicating authorit5/) in case of M/s
United Trading Company, B-8 I , Kanti Nagar, Shahdara, Delhi- 1 10 032

(hereinafter referred to as 'the respondentJ.

2. Briefly stated, facts of the case are that the respondent imported

various consignments described as "stock iot of printed/unprinted plastic

packaging material/rolls mix size mix micron," "stock lot of plastic packaging

material in mix size and gsm," and similar plastic packaging frlm materials

through different Bilts of Entry at Mundra port. The respondent classified the

goods under different tariff headings such as crH 3g2olog9, sg2o2ogo,

39206919 and 39207119 and paid duty at the effective rate of30.9gyo.

2.1, During post-clearance audit of the Bills of Entry for the period from

2o2o to 2023, it was observed that the respondent had declared the goods only

in generic terms without specifying their exact form or polymer composition.

The tariff headings used by the respondent were meant for specific types of

plastics such as polymers of ethylene, propylene, polyesters or regenera

cellulose. Since the respondent did not establish that the goods correspon

ffi,those specific materials, the declared classifications were found to be inco t

2.2. Applying Rule 3 of the General Rules for Interpretation,

department concluded that the goods could not be specifically classifred under

the declared headings and were therefore classifiable under the residual

heading CTH 39209999, which attracted a higher effective duty of 37.47o/o. This

resulted in short-payment of duty amounting to 1,79,272 A show cause notice

dated 10.01.2025 was issued proposing re-classification, recovery of differential

duty under Section 28(4) along with interest. confiscation of goods under

Section 111(m), and imposition of penalty under the Customs Acl, 7962.

Page 4 of 11
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2.3. The respondent was granted personal hearing opportunities on

multiple dates. However, the respondent neither appeared for the hearings nor

liled any written submissions. As sufficient opportunities had been provided,

the adjudicating authority proceeded to decide the case ex parte on the basis of

the available records

2.4 The adjudicating authority examined the show cause notice, audit

observations and case records. It was observed that the respondent had

declared the goods with vague and generic descriptions and classified them

under tariff headings meant for specific piastic materials without any

supporting evidence regarding their composition or characteristics.

2.5 The authority held that classilication must be strictly based on the

description and composition of the goods. Since the respondent did not provide

laboratory reports or documentary evidence to support classification under the

specilic headings, the declared classi{ications were incorrect' Applying Rule 3 of

the General Rules for Interpretation, the goods were correctly classifiable under

the residual heading CTH 39209999

2.6 The misclassilication was held to be a case of wilful mis-statement

and suppression of facts, justifying invocation of the extended period under

Section 28(4). Accordingly, the differentiai duty was held recoverabie along with

terest under Section 28AA. On the issue of confiscation, it was held that by

ng incorrect classification and paying duty at a lower rate, the

ent had rendered the goods iiable to confiscation under Section l1 1(m)

uty at the

As a result of the incorrect classification, the respondent had paid

lower effective rate of 30.98% instead of the applicable rate of

37 .47o/o, leading to short-levy of 1 ,79 ,272. The authority held thar the

misclassification amounted to wilful mis-statement and suppression of facts,

justifying invocation of the extended period under Section 28(4). Accordingly,

the differential duty was held recoverable along with interest under Section

28AA.

2.8 On the issue of confiscation, it was held that the respondent had

made incorrect declarations regarding classification and description, thereby

(m) However, sincerendering the goods liabie to confiscation under Section 111

Page 5 of 11



s I 49 -22 t C A-2t CU S/M U N/MAR/2025-26

the goods had already been cleared

redemption fine was not imposed.

and were not physically availabie

2.9 The respo.dent was arso held liable to penalty under section 1144,

as the short lery of duty resulted from wilful mis-statement and suppression of
facts.

2.1O. Accordingly, the adjudicating authority ordered to confiscate the

goods under Section 1 11 (m) of customs Act, 1962. The adjudicating authority
also noted that the goods had already been cleared and were not available

physically for confiscation. Since the goods were not physicaily available for

confiscation, the adjudicating authority did not impose any redemption fine in
lieu of such confiscation under Section 125 (1) of the customs Act, 1962.

3. The appellant department has contended that the adjudicating
authority has erred in holding that redemption fine under section 125 of the

customs Acr, 7962 is not imposable merely on the ground that the goods were

not physically available for confiscation. Being aggrieved by the non-imposition

of redemption fine in lieu of confiscation in the impugned order on account of
such non-availability, the appelrant department has preferred the p

appeal, inter alia, contending as under:

. "The adjudicating authoitg has ened in lau by hotding that rede

fine under Section 125 of the Customs Act, 1962 is not imposable merelg

because the goods are not phgsicaltg aua able for confiscation. Tr.e

authoritA failed to appreciate that the statutory tigger for imposition" of
redemption fine is the authorization of confiscation, and. not tlrc phgsical

auailability of goods. once goods ore held tiable to confiscation under section

111 or Section 113 of the Cltstoms Act, the power to impose redemption fine
automaticallg flou.rc under Section 125 of tle Act.

t Ttrc Hon'ble Madras High Court in M/ s Visteon Automotiue Sgstems India

Put. Ltd., reported at 2O18 (9) G.S.'/..L. 1a2 @ad.), has conclusiuelg leld that:

Penaltg under Section 112 and redemption fine under Section 125

operate in tuo distinct fi.elds;

Redemption fne is imposed in lieu of confiscation of goods;

TLre opening words of Section 125, "Wheneuer confiscation of ang

goods is authorised bg this Act,,, clearlg establish that phgsical

Page 6 of 11



a (rl

s I 49 -22t C A-2 lC U S/l\4 U N/[/AR I 2025-26

auailabititg of goods is nol necess ary for imposition of redemption

fine; and

Redemption Jine is intended to auoid the consequences flouing from

confiscation under Section 11 1 of the Act.

The adjudicating authoity has failed to follottl this binding judgment.

rendeing the impugned order legally unsustainable.

. The Hon'ble Gujarat High Court in M/ s Sgnergy Fertichem Ltd', reported at

2020 (33) G.S.T.L. 513 (Gui.), has reaffirmed the aboue legol position and

expresslg followed the judgment of the Hon'ble Madras High Court in Visteon

Automotiue Sustems. The Hon'ble Court held that the prerequisite for offeing

redemption fine is the finding that the goods are liable to confiscation. The

Court further claified that non-auailability of goods does not bar the

imposition of redemption fine. Tle impugned order is in direct conflict uith

this authoritatiue pronouncement.

o Tlrc Hon'ble CESTAT, West Zonal Bench, Ahmedabad, in Van Oord lndia

Put. Ltd. (Atstoms Appeal No. 10679/2O24-DB, Order dated 13.11.2025),

has categoically leld that:

Phgsical non-auailability of goods does not affect confiscation or

imposition of redemption fine;

The pouer to impose redemption fine spings from authoisation of

confiscation under Section 111; and

Redemption fine is meant to auoid the consequences of confiscatton

and saue the goods from such conJiscation.

The adjudicating authoity, being subordinate to the jurisdictional

Tibunal, was bound to follott t this settled position of latu.

appellant department further contended that the opening words of

Section 125 of the Customs Act, 1962 clearly prouide that "Wheneuer

confi.scation of ang goods is authoised by this Act", the adjudicating

authoity mag impose redemption fine. The statute does not prescibe

physical auailability of goods as a condition precedent. It is a settled legal

pinciple that once the pouter of confiscation is traceable to Section 111 or

Section 113 of tlp Act, the phgsical auoilability of goods becomes irreleuant

for the purpose of imposing redemption fine. This principle applies equally to

cases of improper import as well as attempted improper export.

. The appellant department further contended that in uiew of the settled legal

position laid doun bg the Hon'ble Madras High Court, Hon'ble Gujorat High

a

,
it

N
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w
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court, and consistentlg folrouted bg the Hon'ble cESTAT, the adjudicatinc

authoity has committed a clear error of law by not imposing redemption fine
under section 125 of the customs Act, 1962 solelg on the ground. that the

goods u.tere not phgsicallg auailable.

' In uieuL of the aboue facts and srzbmissiong the impunged. order-in-oiginal
passed bg the Additional commissioner of customs, custom House Mund.ra

is not legal and proper and therefore, in the interest of iustice, praged. to:

i. Set aside the impugned Order-in-Oiginal to the ertent it failed. to

impose redemption fine under Section 125 of tle Customs Act, 1962.

ii. Refer the matter back to Adjudicating Authoitg to consider it as a

fresh with regard that redemption fine is imposabre itrespectiue of
the phgsical auailability of the goods."

4. A letter F.No.: Sl49-22|CA-2ICUS/MUN |MAR|2O2S_26 dated

12.03.2026 was send to the respondent for submitting their comment. personal

hearing in the matter were scheduled on 17.03.2026. However, no comments

was received and no one appeared for personal hearing. Hence, the appeal is
taken up for decision on the basis of documents available on record.

5. It is observed that the respondent, imported various consignments

of plastic packaging materials described in generic terms such as "stock lot of
printed / unprinted plastic packaging materiar/rolls mix size mix micron,,
through multiple Bills of Entry at Mundra port during 2o2o-2o23 and classified

them under CTH 39201O99,3g2O2OgO,3g2}6gtg and,39207t19, paying d \\
at 30.98%. Post-clearance audit revealed that the goods were vaguely desc

without specilying their exact form or polymer composition, and the dec d

,

n
tu:tariff headings, meant for specilic polymers, were not substantiated by

evidence. Applying Rule 3 of the General Rules for Interpretation, '::2)-,
department reclassified the goods under the residual heading crT gg2ogggg

attracting higher duty @37.47%, resulting in short-paym ent of ll,z9,2z2/-. A
show cause Notice dated 10.01.202s was issued proposing reclassification,

recovery of differential duty under section 2g(4) with interest under section

28AA, confiscation under Section 11 1(m), and penalty under section 114A of
the customs Act, 1962. Despite multiple opportunities, the respondent neither
appeared for personal hearing nor filed submissions, and the case was decided

ex parte. It was held that classification must be based on precise description

and composition, and in the absence of supporting evidence such as raboratory

Page 8 of 11
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reports, the declared classilication was incorrect. The misclassification was

found to be wilful mis-statement and suppression of facts, justifying invocation

of extended period, confirmation of differential duty with interest, and

imposition of penalty under Section 114A. The goods were also held liable for

confiscation under Section 111(m); however, no redemption fine was imposed

under Section 125 as the goods were not physically available.

5.1 It is observed that the present appeal has been preferred by the

appellant department solely on the ground that the adjudicating authority failed

to impose redemption fine under Section 125 of the Customs Act, 1962, merely

on the basis that the goods were not physically available for confiscation. It is

further. observed that the impugned order does not contain any specific finding

or reasoning for non-imposition of redemption fine. Accordingly, in my

considered view, the impugned order, to that extent, is a non-speaking order

insofar as the issue of non-imposition of redemption fine is concerned.

5.2 It is further observed that the appellant department has rclied upon

the following case laws

(i) M/ s Visteon Automotive Systems India Pvt. Ltd , reporte d at 20 1 8 (9)

G.S.T.L. 142 (Mad.)

(ii) M/s Synergy Fertichem Ltd., reported at 2O2O (33) G.S.T.L. 513 (Guj.)

(iii) Final Order No. 11039-1lO4Ol2025 DATED 13.11.2025 of Hon'ble

CESTAT, West Zonal Bench, Ahmedabad, in the case of Van Oord lndia Pvt. Ltd.

Versus Commissioner of Customs, Ahmedabad in Customs Appeal No.

a (Jl /2024-DB.

it has been held that physical availabititv ol goods is not neccssary for

on of redemption fine.

It is further observed that the appellant department has also prayed

to refer the matter back to Adjudicating Authority to consider it as a fresh with

regard that redemption line is imposable irrespective of the physical availability

of the goods.
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5.4 In view of the foregoing, it is observed that the adjudicating

authority, while passing the impugned order, has not recorded any specific

finding or provided cogent reasons for non-imposition of redemption fine under

Section 125 of the Customs Act, 1962, It is further noted that the appellant

department has relied upon various judicial pronouncements wherein it has
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been consistently held that physical availability of the goods is not a sine qua.*

non for imposition of redemption fine, and that such fine can be imposed even

where the goods are no longer available. In these circumstances, I find that the

matter requires reconsideration by the adjudicating authority with due

application of the legal position as well as the contentions advanced by the

appellant department. Accordingly, I am inclined to remand the matter to the

adjudicating authority for passing a fresh, reasoned and speaking order after

duly examining the grounds of appeal and affording an opportunity of hearing

in accordance with the principles of natural justice.

5.5 Thus, I am of the considered view that remitting of the matter to
the lower authority has becomes sine qua non to meet the ends of justice. The

adjudicating authority is required to examine all the contentions raised by the

appellant department and record his finding and issue order accordingly. In this
regard, I rely upon the case of prem steels p. Ltd. - 2012-TI)L-1312-1ESTAT-

DEL and the case of Haukins Cookers Ltd. -2012 (284) E.L.T. 627 gn. _

Del), which have also relied upon the case of Medico Labs - 2oo4(173) ELT 117

(Guj.), wherein it has been held that commissioner (Appeals) continue to have

power of remand even after the amendment of Section 3S(A) of the

Excisc Act, 1944 by Finance Act, 2001 w.e.f. I 1.05.2001 .

r
c

In light of the aforesaid facts and circumstances the appeal
t)t.e t

the appellant department is allowed by way of remand. The matter is remitted

the adjudicating authority to pass a reasoned and speaking order, in
accordance with the principles of natural justice and appticable legal provisions.

It is clarified that no opinion has been expressed on the merits of the case or on

the submissions made by the appellant department, and the same shall be

examined independently by the adjudicating authoritSr.

Bv Resistered Post A. D.
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To,

(i) The Deputy Commissioner of Customs (Review),

Custom House, Mundra.

(AMIT

COMMISSI PPEALS)

CUSTOMS, AHMEDABAD.

Dated -30.03.2026
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(ii) M/s United Trading Company,

B-81, Kanti Nagar, Shahdara, Delhi- 110 032

s I 49 -22 t C A-2 I CU S/M U N/MAR/2025-26

,

t

Copv to:

l. The Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

2. T}.e Principal Commissioner of Customs, Customs House, Mundra.

3. The Joint/ Additional Commlssioner of Customs, Custom House,

Mundra.

4. The Joint/ Additional Commissioner of Customs, Custom House,

Mundra. Pl find enclosed one above copy to scrve thc respondent in person, as

the same returned undelivered by the post.

5. Guard File.
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