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F . UgHidSHA GBS SUU NI [T G T P ATH g SR e aTTaTs,

' | This copy is granted free of cost for the private use of the person to whom it is issued.

2. | et 1962 FturT 129 ST (1) (@uTTITIE)
‘  FadHPERTRE SIS T e R ATE T

| Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
‘ categories of cases, any person aggrieved by this order can prefer a Revision Application to The
| Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of
| Revenue) Parliament Street, New Delhi within 3 months from the date of communication of the
| order

FrafafRaamfRasmdworder relating to -

| (@) e uHemaT@E .

(a) |any goods imported on baggage.

(W) | HRAHAATAB A g P aTE TN AT R P HR AR S S T RIS AR AT HTOIG T
RARI AR & g a e a R A RS E T R T RS T e ETH s faraarer
| \wifig).

| [any goods loaded in a conveyance for importation into India, but which are not unloaded at their
(b) |place of destination in India or so much of the quantity of such goods as has not been unloaded at

any such destination if goods unloaded at such destination are short of the quantity required to be
| unloaded at that destination.

) Auremsfufan, 1962 HorwTax qUSHS A NIRRT AP aTT R,

| E—

(c) |Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.
IRguEaREfRTsTeTaEarg iR -

The revision application should be in such form and shall be verified in such manner as may be
specified in the relevant rules and should be accompanied by :

(@) mﬁtﬁuﬂqwnsm#ﬂﬂ.s I3yt 1 dadRAviRafrrmsgargwsmdaet 4

(@) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
| Schedule 1 item 6 of the Court Fee Act, 1870.

(FUTE EHTH)UTS.1000/-(EUUUBEHARATT
SamaTTarE! R.6 dlaufagi.

). Agrafrayraraesurieaard)
gfegre® ANTRTATETS, TGS ® RIS RE IS araa S UG HE [aI0U B B UH$.200/-
Al rasaradsfeeaIBRIGETHS.1000/-

Afuffartasteranit, wiv gus sefteiRffumgideiddardi=amargdv. 200/- i

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred
only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other
receipts, fees, fines, forfeitures and Miscellaneous Items being the fee prescribed in the Customs
Act, 1862 (as amended) for filing a Revision Application. If the amount of duty and interest
demanded, fine or penalty levied is one lakh rupees or less, fees as Rs.200/- and if it is more than
one lakh rupees, the fee is Rs.1000/-.
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agH. 2 l

asa,; R G IO e U1 E S e £ 0 00 F e B e R o B R L R [ G RS TR
1sszaﬁtrm1zsrz(1)ﬁianﬁ=mrrhﬂq -3 l

ﬁ?ﬁnmﬁﬁawsﬂwwwﬁi sftesfrardmatafifRamRuwerdaswede

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this
order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the
Customs, Excise and Service Tax Appellate Tribunal at the following address

Customs, Excise & Service Tax Appellate

TP, P gddE e ayaraulieasfy

CRURNE R P ) Tribunal, West Zonal Bench

| iy o]
EHTe, SgATeHaA, e e TRUTATRY, 3R \ 2" Floor, BahumaliBhavan,
a1, 3{§HGIEIG-380016 | Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

drargremarfufan, 1962 PTURT 129 T (6) %ﬂiﬂwﬂmwarfﬂﬁm 1962 BIYURT 129
() dafsrflaswuufalaageraaus Harfee-

Under Section 129 A (8) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

e — ; A ==
FHUAATEF YIS HH G HE (TP B UL,
|

where the amount of duty and interest demanded and penalty levied by any officer of Customs in |
the case to which the appeal relates is five lakh rupees or less, one thousand rupees, ‘

IR AT AR SE R R T eh 3 U S TR gRTAT AT [eh 3 R AT AU TENTAT TGS IR |
mmmmwm ‘

(b)

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs |
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh
rupees, five thousand rupees . ‘

e T —— - —
FHIAHAEE ICR U] SHEARSUT. |

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in
the case to which the appeal relates is more than fifty [akh rupees, ten thousand rupees

(6) | SRR UGB, HAN T 10% HETHTAR, TG UT[chTde Saaiaie yas® |
SHUTERETTE|

pecttl MU%mﬁmmﬁmﬁ%

appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded
a/ ere duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute

— L

E

gk

O

vaaﬁﬁwaﬁﬁm 129 () Sarariaard i aR b aHaQraId® HIdeTus- (&)

awmmmaﬁgmmmﬂmmwm - 3ryal
(@) T TAGTUTBTH AT AP (TG TIR A G T B Y S UAY T BT ehH Heag e U, |

Under section 128 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or |

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred
rupees.
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ORDER-IN-APPEAL

The Deputy Commissioner of Customs (Review), Custom House,
Mundra, (hereinafter referred to as ‘the appellant department’) have filed the
present appeal in terms of Section 129D (4) of the Customs Act, 1962 on the
basis of Authorization/Review Order No. 32/010/2025-26 dated 18.02.2026
issued by the Commissioner of Customs, Mundra, challenging Order-in-Original
No. MCH/ADC/ZDC/503/2025-26 dated 05.01.2026 (hereinafter referred to as
“the impugned order”) passed by the Additional Commissioner, Custom House,
Mundra (hereinafter referred to as “the adjudicating authority”) in case of M/s
United Trading Company, B-81, Kanti Nagar, Shahdara, Delhi- 110 032

(hereinafter referred to as ‘the respondent).

2. Briefly stated, facts of the case are that the respondent imported
various consignments described as "stock lot of printed/unprinted plastic
packaging material/rolls mix size mix micron," "stock lot of plastic packaging
material in mix size and gsm," and similar plastic packaging film materials
through different Bills of Entry at Mundra Port. The respondent classified the
goods under different tariff headings such as CTH 39201099, 39202090,
39206919 and 39207119 and paid duty at the effective rate of 30.98%.

2.1 During post-clearance audit of the Bills of Entry for the period from

2020 to 2023, it was observed that the respondent had declared the goods only

in generic terms without specifying their exact form or polymer composition.

The tariff headings used by the respondent were meant for specific types of

plastics such as polymers of ethylene, propylene, polyesters or regenerat S
cellulose. Since the respondent did not establish that the goods corresponc}ég'% £)

A - f & f
those specific materials, the declared classifications were found to be incorrect (4

2.2, Applying Rule 3 of the General Rules for Interpretation,\ XH;E;/'{
department concluded that the goods could not be specifically classified under
the declared headings and were therefore classifiable under the residual
heading CTH 39209999, which attracted a higher effective duty of 37.47%. This
resulted in short-payment of duty amounting to 1,79,272 A show cause notice
dated 10.01.2025 was issued proposing re-classification, recovery of differential
duty under Section 28(4) along with interest. confiscation of goods under

Section 111(m), and imposition of penalty under the Customs Act, 1962.
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2.3. The respondent was granted personal hearing opportunities on
multiple dates. However, the respondent neither appeared for the hearings nor
filed any written submissions. As sufficient opportunities had been provided,
the adjudicating authority proceeded to decide the case ex parte on the basis of

the available records

2.4 The adjudicating authority examined the show cause notice, audit
observations and case records. It was observed that the respondent had
declared the goods with vague and generic descriptions and classified them
under tariff headings meant for specific plastic materials without any

supporting evidence regarding their composition or characteristics.

2.5 The authority held that classification must be strictly based on the
description and composition of the goods. Since the respondent did not provide
laboratory reports or documentary evidence to support classification under the
specific headings, the declared classifications were incorrect. Applying Rule 3 of
the General Rules for Interpretation, the goods were correctly classifiable under
the residual heading CTH 39209999

2.6 The misclassification was held to be a case of wilful mis-statement
and suppression of facts, justifying invocation of the extended period under
Section 28(4). Accordingly, the differential duty was held recoverable along with
interest under Section 28AA. On the issue of confiscation, it was held that by
ing incorrect classification and paying duty at a lower rate, the

sppatient had rendered the goods liable to confiscation under Section 111(m)

: As a result of the incorrect classification, the respondent had paid
uty at the lower effective rate of 30.98% instead of the applicable rate of
37.47%, leading to short-levy of 1,79,272. The authority held that the
misclassification amounted to wilful mis-statement and suppression of facts,
justifying invocation of the extended period under Section 28(4). Accordingly,
the differential duty was held recoverable along with interest under Section
28AA.

2.8 On the issue of confiscation, it was held that the respondent had
made incorrect declarations regarding classification and description, thereby

rendering the goods liable to confiscation under Section 111(m) However, since
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the goods had already been cleared and were not physically available

redemption fine was not imposed.

2.9 The respondent was also held liable to penalty under Section 114A,
as the short-levy of duty resulted from wilful mis-statement and suppression of

facts.

2.10: Accordingly, the adjudicating authority ordered to confiscate the
goods under Section 111 (m) of Customs Act, 1962. The adjudicating authority
also noted that the goods had already been cleared and were not available
physically for confiscation. Since the goods were not physically available for
confiscation, the adjudicating authority did not impose any redemption fine in

lieu of such confiscation under Section 125 (1) of the Customs Act, 1962.

3. The appellant department has contended that the adjudicating
authority has erred in holding that redemption fine under Section 125 of the
Customs Act, 1962 is not imposable merely on the ground that the goods were
not physically available for confiscation. Being aggrieved by the non-imposition

of redemption fine in lieu of confiscation in the impugned order on account of

such non-availability, the appellant department has preferred the prgs
o

appeal, inter alia, contending as under:

* “The adjudicating authority has erred in law by holding that redempqgn / ¢

fine under Section 125 of the Customs Act, 1962 is not imposable merely PSS

because the goods are not physically available for confiscation. The
authority failed to appreciate that the statutory trigger for impositior}t . of
redemption fine is the authorization of confiscation, and not the physical
availability of goods. Once goods are held liable to confiscation under Section
111 or Section 113 of the Customs Act, the power to impose redemption fine
automatically flows under Section 125 of the Act.
e The Hon'ble Madras High Court in M/s Visteon Automotive Systems India
Put. Ltd., reported at 2018 (9) G.S.T.L. 142 (Mad.), has conclusively held that:
Penalty under Section 112 and redemption fine under Section 125
operate in two distinct fields;
Redemption fine is imposed in lieu of confiscation of goods;
The opening words of Section 125, "Whenever confiscation of any
goods is authorised by this Act’, clearly establish that physical
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availability of goods is not necessary for imposition of redemption
fine; and

Redemption fine is intended to avoid the consequences flowing from
confiscation under Section 111 of the Act.

The adjudicating authority has failed to follow this binding judgment.

rendering the impugned order legally unsustainable.

» The Hon'ble Gujarat High Court in M/s Synergy Fertichem Ltd., reported at
2020 (33) G.S.T.L. 513 (Guj.), has reaffirmed the above legal position and
expressly followed the judgment of the Hon'ble Madras High Court in Visteon
Automotive Systems. The Hon'ble Court held that the prerequisite for offering
redemption fine is the finding that the goods are liable to confiscation. The
Court further clarified that non-availability of goods does not bar the
imposition of redemption fine. The impugned order is in direct conflict with
this authoritative pronouncement.

e The Hon'ble CESTAT, West Zonal Bench, Ahmedabad, in Van Oord India
Put. Ltd. (Customs Appeal No. 10679/2024-DB, Order dated 13.11.2025),
has categorically held that:

Physical non-availability of goods does not affect confiscation or
imposition of redemption fine;

The power to impose redemption fine springs from authorisation of
confiscation under Section 111; and

Redemption fine is meant to avoid the consequences of confiscation
and save the goods from such confiscation.

The adjudicating authority, being subordinate to the jurisdictional

Tribunal, was bound to follow this settled position of law.

e The appellant department further contended that the opening words of
Section 125 of the Customs Act, 1962 clearly provide that "Whenever
confiscation of any goods is authorised by this Act’, the adjudicating
authority may impose redemption fine. The statute does not prescribe
physical availability of goods as a condition precedent. It is a settled legal
principle that once the power of confiscation is traceable to Section 111 or
Section 113 of the Act, the physical availability of goods becomes irrelevant
for the purpose of imposing redemption fine. This principle applies equally to
cases of improper import as well as attempted improper export.

e The appellant department further contended that in view of the settled legal
position laid down by the Hon'ble Madras High Court, Hon'ble Gujarat High
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Court, and consistently followed by the Hon'ble CESTAT, the adjudicating\i
authority has committed a clear error of law by not imposing redemption fine
under Section 125 of the Customs Act, 1962 solely on the ground that the
goods were not physically available.
* In view of the above facts and submissions, the impunged Order-in-Original
passed by the Additional Commissioner of Customs, Custom House Mundra
is not legal and proper and therefore, in the interest of justice, prayed to:
i Set aside the impugned Order-in-Original to the extent it failed to
impose redemption fine under Section 125 of the Customs Act, 1962.
i. Refer the matter back to Adjudicating Authority to consider it as a
[fresh with regard that redemption fine is imposable irrespective of

the physical availability of the goods.”

4, A letter F.No.: $/49-22/CA-2/CUS/MUN/MAR/2025-26 dated
12.03.2026 was send to the respondent for submitting their comment. Personal
hearing in the matter were scheduled on 17.03.2026. However, no comments
was received and no one appeared for personal hearing. Hence, the appeal is
taken up for decision on the basis of documents available on record.

5. It is observed that the respondent, imported various consignments
of plastic packaging materials described in generic terms such as “stock lot of
printed /unprinted plastic packaging material/rolls mix size mix micron”
through multiple Bills of Entry at Mundra Port during 2020-2023 and classified
them under CTH 39201099, 39202090, 39206919 and 39207119, paying d%’ﬁ:—;}q\
at 30.98%. Post-clearance audit revealed that the goods were vaguely descr'ﬁéd/\ 3

without specifying their exact form or polymer composition, and the decle;:r dZeg

tariff headings, meant for specific polymers, were not substantiated by\‘ény_,\
evidence. Applying Rule 3 of the General Rules for Interpretation, t?l;k-'_‘_f_,a
department reclassified the goods under the residual heading CTH 39209999
attracting higher duty @37.47%, resulting in short-payment of 21,79,272/-. A
Show Cause Notice dated 10.01.2025 was issued proposing reclassification,
recovery of differential duty under Section 28(4) with interest under Section
28AA, confiscation under Section 111(m), and penalty under Section 114A of
the Customs Act, 1962. Despite multiple opportunities, the respondent neither
appeared for personal hearing nor filed submissions, and the case was decided
ex parte. It was held that classification must be based on precise description

and composition, and in the absence of supporting evidence such as laboratory
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reports, the declared classification was incorrect. The misclassification was
found to be wilful mis-statement and suppression of facts, justifying invocation
of extended period, confirmation of differential duty with interest, and
imposition of penalty under Section 114A. The goods were also held liable for
confiscation under Section 111(m); however, no redemption fine was imposed

under Section 125 as the goods were not physically available.

5.1 It is observed that the present appeal has been preferred by the
appellant department solely on the ground that the adjudicating authority failed
to impose redemption fine under Section 125 of the Customs Act, 1962, merely
on the basis that the goods were not physically available for confiscation. It is
further observed that the impugned order does not contain any specific finding
or reasoning for non-imposition of redemption fine. Accordingly, in my
considered view, the impugned order, to that extent, is a non-speaking order

insofar as the issue of non-imposition of redemption fine is concerned.

5.2 It is further observed that the appellant department has relied upon
the following case laws

(1) M/s Visteon Automotive Systems India Pvt. Ltd., reported at 2018 (9)
G.S.T.L. 142 (Mad.)

(i) M/s Synergy Fertichem Ltd., reported at 2020 (33) G.S.T.L. 513 (Guj.)

(ilij Final Order No. 11039-11040/2025 DATED 13.11.2025 of Hon'ble
CESTAT, West Zonal Bench, Ahmedabad, in the case of Van Oord India Pvt. Ltd.
Versus Commissioner of Customs, Ahmedabad in Customs Appeal No.
/2024-DB.

it has been held that physical availability of goods is not necessary for

on of redemption fine.

It is further observed that the appellant department has also prayed
to refer the matter back to Adjudicating Authority to consider it as a fresh with
regard that redemption fine is imposable irrespective of the physical availability

of the goods.

5.4 In view of the foregoing, it is observed that the adjudicating
authority, while passing the impugned order, has not recorded any specific
finding or provided cogent reasons for non-imposition of redemption fine under
Section 125 of the Customs Act, 1962. It is further noted that the appellant

department has relied upon various judicial pronouncements wherein it has
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been consistently held that physical availability of the goods is not a sine que__
non for imposition of redemption fine, and that such fine can be imposed even
where the goods are no longer available. In these circumstances, I find that the
matter requires reconsideration by the adjudicating authority with due
application of the legal position as well as the contentions advanced by the
appellant department. Accordingly, I am inclined to remand the matter to the
adjudicating authority for passing a fresh, reasoned and speaking order after
duly examining the grounds of appeal and affording an opportunity of hearing

in accordance with the principles of natural justice.

5.5 Thus, I am of the considered view that remitting of the matter to
the lower authority has becomes sine gqua non to meet the ends of justice. The
adjudicating authority is required to examine all the contentions raised by the
appellant department and record his finding and issue order accordingly. In this
regard, I rely upon the case of Prem Steels P. Ltd. - 2012-TIOL-1317-CESTAT-
DEL and the case of Hawkins Cookers Ltd. -2012 (284) E.L.T. 677 (Tri. —
Del), which have also relied upon the case of Medico Labs - 2004(173) ELT 117

(Guj.), wherein it has been held that Commissioner (Appeals) continue to have

power of remand even after the amendment of Section 35(A) of the
Excise Act, 1944 by Finance Act, 2001 w.e.f. 11.05.2001.

the adjudicating authority to pass a reasoned and speaking order, in
accordance with the principles of natural justice and applicable legal provisions.
It is clarified that no opinion has been expressed on the merits of the case or on

the submissions made by the appellant department, and the same shall be

examined independently by the adjudicating authority. 4&/ \
(AMIT GUFTA)
COMMISSI APPEALS) ~

CUSTOMS, AHMEDABAD.
Bv Registered Post A.D.
F.Nos. S/49-22/CA-2/CUS/MUN/MAR/2025-26 Dated -30.03.2026
To,

(i) The Deputy Commissioner of Customs (Review),

Custom House, Mundra.
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(i) M/s United Trading Company, /1":';;}:
g { \

B-81, Kanti Nagar, Shahdara, Delhi- 110 032 57 e\
2 if *H ". ‘
A -3,

Copy to: AN

L: The Chief Commissioner of Customs Gujarat, Customs House, \E"j '

Ahmedabad.

2. The Principal Commissioner of Customs, Customs House, Mundra.

3. The Joint/ Additional Commissioner of Customs, Custom House,

Mundra.

4. The Joint/ Additional Commissioner of Customs, Custom House,

Mundra. Pl find enclosed one above copy to serve the respondent in person, as
the same returned undelivered by the post.
S. Guard File.
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