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1. This copy is granted free of prlva be of the person(s) to whom it is sent.

fi-+ cr6 b rft-d{ Sm, {to, s€rc 1o. qd{sofr*{rtoffi{gfi€rfr qk 61

+drm{ qfrdq qqTfE-+-{ur, 61

sol.rorfu,^eR,sql{@,silI( *d'rml qrqrfU-+ruT, gst {B-o, cgcrd 11-{{,

ffiw+wgoloqt,ffiw+rr, -33e esa 4l qdlsa ils qrBs I

2. Any person deeming himself by Order may appeal against this Order

to the Customs, Excise and
within three months from th

Tax ellate Tribunal, Ahmedabad Bench
of its unication. The appeal must be

addressed to the Assistant ,CU s, Excise and Service Tax APPeIlate

an, N har Nagar Bridge, Girdhar Nagar,Tribuna-1, 2nd Floor, Bal.umali
Asarwa, Ahmedabad - 38OOO4.
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3. The Appeal should be filed in Form No. C.A.S. It shall be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shal1 be
frled in quadruplicate and sha.ll'be accompanied by an equal number of copies of the
order appealed against (one of which at least shall be certifled copy). A1l supporting
documents of the appeal should be forwarded in quadruplicate.
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4. The Appeal including the statement of facts and the grounds of appeal shall be frled
in quadruplicate and shall be accompanied by an equal number of copies of the
order appealed against (one of which at least sha-Il be a certified copy.)
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5. The form of appeal shall be in English or Hindi and should be set forth concisely
ald under distinct heads of the grounds of appeals without alry argument or
na-rrative and such grounds should be numbered consecutively.
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6. The prescribed fee under the provisions of Section l29A of the Customs Act,).962
shall be paid through a crossed demand draft, in favour of the Assistant Registrar of
the Bench of the Tribunal, of a bralch of any Nationalized Bank located at the place

where the Bench is situated and the demand draft shall be attached to the form of
appeal.
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7. An appeal against this order shall lie before the Tribunal on payment of 7.5% of the
duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute".
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8. The copy of this order attached therein should bear an appropnate court fee starnp
as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/ 1O-06/Pr.Commr./O&A/2O77 dated 17.ll.2Ol7
issued by the Principal Commissioner of Customs, Ahmedabad to M / s. Hindalco
Industries Ltd., Century Bhavan, 3'd Floor, Dr Annie Besant Road, Worli, Mumbai -4OO
030.

7

8
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This order is passed in denovo proceedings arising out of Final Order
No. A/11978-11979 12024 dated 30.08.2024 passed by the Hon'ble CESTAT,
Ahmedabad in Appeal No. 1111212OL8 and 1127212018 respectively filed by
M/s. Hindalco Industries Ltd. and the department against Order-In-Original No.
AHM-CUSTM-O00-COM-O12-77-18 dated 05.O2.2OLB passed by the
Commissioner of Customs, Ahmedabad in respect of M/s. Hindalco Industries
Ltd., Century Bhavan, 3.d Floor, Dr Annie Besant Road, Worli, Mumbai -40O
O30 (hereinafter referred to as the Importer for the sake of brevity).

2. The facts of the case, in brief, are that the Importer had exported
75.023 MTs of continuous cast copper wire rod of 8 mm diameter falling under
CTI 74081190 to M/s. Motherson Electrical Wires Lanka Private Limited
(hereinafter referred to as M/s Motherson, Sri LankaJ, Sri Lanka vide Shipping
Bill No. 4040585 dated O9.11.2015. The exports were made towards the
fulfilment of export obligations against an Advance Licence.

3. The Importer subsequently frled a Bill of Entry No. 5424120 dated
27.05.2016 for re-import of 70.71 MTs of continuous cast copper wire rod of 8
mm diameter, originally exported under Shipping Bill No. 4040585 dated
09.11.2015. The Importer claimed the benefit of exemption under Serial No. 2
of Notification No 158/ 1995-Customs dated 14.I 1.1995 for not paying any duty
on the re-imports. They also executed a bond for the same. Notification No
158/ 1995-Customs dated 14.11.1995 exempted customs duty and the
additional duty leviable under Section 3 of the Customs Tariff Act, 1975 when
re-imported into India for repairs, reconditioning, reprocessing, remaking or
similar other processes, subject to the conditions laid down.

4. Thereafter, the Importer exported a quantity of 74.816 MTs of
continuous cast copper wire rod of 8 mm diameter to M/s Motherson, Sri Lanka
vide two Shipping Bill Nos. 8379586 dated 2O.06.2016 and 8412386 dated
22.06.2016 (ARE 1 No. 472 dated 20.06.2016, ARE 1 Nos. 489 and 495, both
dated 21.6.2016). The Importer under their letter No HILIBCIEXISLIMSI2016
dated 18.7.2O 16 requested to consider the exports made against the Shipping
Bill Nos. 8379586 dated 20.06.2016 and 8412386 dated 22.06.2016 to M/s
Motherson, Sri Lanka, as fulfillment of the conditions of Notihcation No.
158/ 1995-Customs dated 14.11.1995 for claiming exemption from payment of
customs duty. They requested to consider the exports made by them against
the re-import of goods made under Bill of Entry No. 5424720 dated 27.05.2016
and consequent cancellation of the bond of Rs.70 lacs executed by them.

5. From the above facts, it appeared that the Importer had to re-export
the re-imported continuous cast copper wire rod of 8mm diameter after
processing or refining or re-making or subjecting them to any processes. The
Importer had also to satisff the Assistant Commissioner or Deputy
Commissioner of Customs as regards the identity of the goods for claiming
exemption from payrnent of customs duty and additional customs duty, under
Notihcation No. 158 / 1995-Customs dated 14.11.1995. It appeared from the
Shipping Bill Nos. 8379586 dated 20.06.2016 and 84123a6 dated 22.06.2016
that there was no mention made by the Importer that these exports were in
fulhllment of the obligations against the re-import of the same goods under Bill
of Entry No. 5424120 dated 27 .05.2016 and the conditions envisaged in the
Notification No. 158/ 1995-Customs dated 14. 1 1.1995. There was also no
mention in the accompanying packing list and the ARE 1 document that the
exports were made to satisfy the conditions imposed under Notification No-
i58/ 1995-Customs dated 14.1 1.1995. It was not forthcoming from any of the
documents that said exports were re-exports made against the re-import of
goods under Bill of Entry No. 5424120 dated 27.5.2016. The Importer had not
communicated with or informed the Assistant or Deputy Commissioner of

Page I ol 22

BRIEF FACTS OF THE CASE:



Customs before the exports were made, in order to satist. him about the
identity of the goods, as envisaged in Condition 3 to Senal No. 2 of Notification
No. 158/ 1995-Customs dated 14.1 1.1995. It appeared that the Importer had
not shown as to what processes had been carried out on the re-imported goods
before exporting the same under Shipping Bill Nos.8379586 dated 2O.06.2016
and 8412386 dated 22.06.2O16. Further, the packing list of the Bill of Entry No
5424L2O dated, '27.5.2O 16 showed the markings on the coils started from "15-"
whereas the marking on the coils exported under the two Shipping Bill Nos.
8379586 dated 20.6.2016 and 8412386 dated 22.6.2016 started with "16-", as
can be seen from the accompanying AREls. Therefore, the goods have not been
made identifiable to the satisfaction of the Assistant/ Deputy Commissioner of
Customs.

6. It, therefore, appeared that the Importer had not fulhlled the
stipulated conditions as envisaged in Notification No. 158/ 1995-Customs dated
14.11.1995, especially Condition No. 3 to Serial No. 2 relating to the identity of
the re-exported goods. Hence, the exemption from duty availed by the
Importer in terms of Serial No. 2 of Notification No. 158/ 1995-Customs dated
14.11.1995 on the re-imported goods would not be admissible. Consequently,
the customs duty amounting to Rs.56,96,797 l-, as detailed in Annexure-A to
the show cause notice, leviable on 7O.7 | MTs of continuous cast copper wire rod
of Smm diameter valued at Rs.2,43,29,1721-, re-imported under BilI of Entry
No. 5424120 dated 27.05.2016 is required to be demanded and recovered from
the Importer under the provisions of Section 28(1) of the Customs Act, 1962
read with Condition 4(d) to Serial No. 2 of Notification No. 158/ 1995-Customs
dated 14.11.1995 and conditions of the bond executed by the Importer along
with interest under Section 28AA of the Customs Act, 1962. It appeared that
the goods viz.7O.7l MTs of continuous cast copper wire rod of 8mm diameter
valued at Rs.2,43,29,1721- wowld be liable to confiscation under Section 111(o)
of the Customs Act, 1962 and the Importer is a-lso liable for penal action under
the provisions of Section 112(a) of the Customs Act, 1962, for wrongly claiming
the exemption under Serial No. 2 of Notification No. 158 / 1995-Customs dated
14.11.1995.

7. The Importer under their letter dated 07.06.2017 submitted that the
endorsement by the Bank of India, Sri Lanka on the final commercial invoice
lmport permitted duty free subject to verihcation of cargo' may be considered.
Further, the certihcate issued by the State Bank of lndia dated 21 .09.2016 on
the accounting of foreign exchange received from Sri Lanka towards the
Shipping Bill Nos. 8379586 dated 20.6.2016 and 8412386 dated 22.6.2016 and
the Shipping Bill No. 4O4O585 dated 9.11.2015 may also be considered.
Moreover, the Range Superintendent, Central Excise, AR I, Division V, Bharuch
Commissionerate has under their letter No XE0501/HIL/ Exporll2016- 17 dated
3I.l.2Ol7 given a No Objection Certihcate to consider ARE 1 No. 472 dated
20.06.2016, ARE 1 Nos. 489 and 495, both dated 21.06.2016 as re-export of
imported goods. A pre-consultation discussion was held with the Importer on
08.11.2017, as per the Board's Instruction No 1080/O9lDLA/MISC/2015 dated
21.12.2015 and Instruction No 1080/ 11/DLA/CC Conference/2016
dated08.07.2016. Mr Anand Mohan Mehta, General Manager (Excise &
Customs) and Mr Santosh Singh, Assistant Manager (Commercial) both from the
Importer company, appeared and reiterated their submissions dated
07.o6.20t7.

8. Therefore, a show cause notice bearing F. No. VIII/ 10-
06/Pr.Commr.lOeAl2OlT dated 17.11.2017 was issued to the Importer asking
them to show cause to the Principal Commissioner of Customs, Ahmedabad, as
to why:

the benefit of exemption claimed under Notification No. 158/ 1995-
Customs dated 14.11.1995 should not be denied on the quantity of 7O.71
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MTs of continuous cast copper wire rod of 8 mm diameter, re-imported
vide Bill of Entry No 5424120 dated 27.05.2016, for non-fulfillment of the
conditions envisaged in the notification;

(ii) the quantity of 70.71 MTs of continuous cast copper wire rod of 8 mm
diameter valued at Rs 2,43,29,172 I -(Rupees TWo Crore, Forty Three
Lakh, Twenty Nine Thousand, One Hundred and Seventy Two only), re-
imported vide Bill of Entry No 5424120 dated 27.05.2016, should not be
held liable to confiscation under Section 111(o) of the Customs Act, 1962:.

(iii) the amount of Rs 56,96,797 l- (Rupees Fifty Six Lakh, Ninety Six
Thousand, Seven Hundred and Ninet5z Seven only) leviable on the quantity
of 70.71 MTs of continuous cast copper wire rod of 8 mm diameter, re-
imported vide Bill of Entry No 5424120 dated 27.05.2O16, should not be
demanded and recovered under Section 28(1) of the Customs Act, 1962
read w.ith Condition No. a(d) to the Notification No. 158/ 1995-Customs
and the conditions of the bond executed by the Importer;

(i") penalty should not be imposed on the Importer under Section 112(a) of
the Customs Act, 1962; and

(v) interest should not be recovered under Section 28AA of the Customs Act,
1962.

9. The above show cause dated 17.11.2017 was adjudicated by the
Principal Commissioner of Customs, Ahmedabad, vide Order-ln-Original No.
AHM-CUSTM-000-COM-012-17-18 dated 05.02.2018 wherein the demands
raised under the show cause notice were conhrmed except imposition of
redemption fine on the confiscated goods, the details of which are as under:

(i) Denied the benefit of exemption under Notification No. 158/ 1995-
Customs dated 14.11.1995 from pal,rnent of customs duties to the
Importer on the quantity of 7O.71 MTs of continuous cast copper wire rod
of 8 mm diameter, re-imported vide Bill of Entry No. 5424120 dated
27.5.2016, for non-fulfillment of the conditions envisaged in the
notification.

(ii) Held the quantity of 70.71 MTs of continuous cast copper wire rod of 8
mm diameter valued at Rs 2,43,29,1721-, re-imported vide Bill of Entry
No 5424120 dated 27 .5.2O 16 as liable to confiscation, under the
provisions of Section 111(o) of the Customs Act, 7962. As the goods are
physically not available for confiscation, no redemption fine was imposed
on the goods.

(iii) Ordered to recover the customs duty amounting to Rs 56,96,797 I -
(Rupees Fifty Six Lakh, Ninety Six Thousand, Seven Hundred and Ninety
Seven only) from the Importer, under the provisions of Section 28(1) of the
Customs Act, 1962 read with condition 4(d) to Notification No.158/ 1995-
Customs dated 14.11.1995 and the conditions of the bond executed by
the Importer.

(i") Ordered to recover interest under Section 28AA of the Customs Act, 1962
from the importer, on the confirmed demand.

(v) Imposed penalty of Rs 5,00,000/- (Rupees Five iakh only) on the Importer,
under the provisions of Section 112(a)(ii) of the Customs Act, 1962.

10. Being aggrieved, the Importer preferred an appeal before the Hon'ble
CESTAT, Ahmedabad against the said Order-in-Original No. AHM-CUSTM-OOO-
COM-O12-17-18 dated 05.02.2018. As no redemption fine had been imposed by
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the adjudicating authority in lieu of conhscation of the imported goods under
BiIl of Entry No. 5424I2O dated 27.5.2O 16, the department also hled an appea,l
before the Honble CESTAT, Ahmedabad against the said Order-in-Original.

11. The Hon'ble CESTAT, Ahmedabad, vide Final Order No. AlI1978-
1197912024 dated 30.08.2024 allowed the appeals liled by the Importer and the
department and remanded the matter to the adjudicating authority for fresh
adjudication.

PERSONAL HEARING:

12. Personal hearing in the instant case was held on 2O.O1 .2026
wherein Ms. Raksha Bhandari, Advocate of M/s. Lakshmikumaran & Sridharan
appeared for personal hearing virtually (online mode) on behalf of the Importer.
She informed that they have submitted some documents vide email dated
20.OL.2026 for establishing the identit5r of re-exported goods and requested to
consider the same. She requested for time upto 28ft January, 2026 for
submission of their defence reply.

DEFENCE:

13. M/s. Lakshmikumaran & Sridharan, vide email dated 05.02.2026,
submitted the defence reply to the above show cause notice dated 17.11.2017
on behalf of the Importer i.e. M/s. Hindalco Industries Limited, under which
they have interalia submitted that :-

13.1 The Importer is entitled for benefit of exemption under Notification No.
158/ 1995-Customs dated 14.I 1.1995, as all the conditions of the said
Notihcation are satisfred in the present case. The re-import in the present case
has taken place within one year from the date of exportation. A1so, there is no
dispute that the goods have not been re-exported within six months from the
date of re-importation. The Importer has satisfied the Assistant commissioner
about the identity ol imported goods arrd re- exported vide Shipping Bills dated
20.06.2016 and 22.06.2016.

13.2 The Importer exports finished goods under the physical supervision of
Central Excise. The concerned Range Superintendent and Inspector visited
Importer's plant, containers are stuffed in their presence and after generation of
exports documents like ARE- 1 , Excise Invoice and Export Invoice cum packing
list, containers are sealed by them and thereafter permission is granted to
export the goods by way of signing the exports documents by the Excise Range
Superintendent and Inspector.

13.3 The Range Superintendent, Central Excise, Range- 1 , Division V,
Bharuch Commissionerate has under their letter No.
XE0501/HIL/Exportl2076-17 dated 31.O1.2017 given a No Objection
Certificate to consider ARE 1 No. 472 dated 20.06.2016, ARE 1 Nos 489 ard
495, both dated 21.06.2016 for re-export of imported goods. Thus, department
cannot dispute the identity of goods.

13.4 That the endorsement by the Bank of India, Sri Lanka on the hnal
commercial invoice 'import permitted dut5z-free subject to verification of cargo'
may be considered. The certificate issued by the State Bank of India dated
21.O9.2016 on the accounting of the foreign exchange received from Sri Lanka
towards the shipping Bills Nos. 8379586 dated 20.06.2O16 and 8412386 dated
22.06.2016 and adjusted from the earlier Shipping Bill No. 4040585 dated
09.11.2015, may also be considered. The said certificate clearly demonstrates
that the goods exported are against the re-imported good.
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13.5 The Importer also maintained a separate register of the re-imported
goods that were meant for re-export. From the said register, it is evident that the
re-imported goods were received at the Importer's premises on 10.06.2016.
Thereafter, the said goods were issued to Plant for reprocessing on 11.06.2016.
After reprocessing, the goods were again received at the Importer's premises on
20.06.2016 whereafter the goods were re-exported vide Shipping Bills dated
20.06.2016 and 22.06.2016 under ARE No(s). 472 dated 20.06.2016 and 489
and 495 both dated 21.06.2016. Further, there is evidence showing that the
goods that were rejected by the foreign customer were charged out for
reprocessing.

13.6 The conditions stipulated in the Notification No. 158/ 1995, nowhere
the lmporter is required to endorse or mention in the Shipping Bills or A.R.E. or
Bill of Entry regarding the export of goods in terms of fulfilment of obligation
under Notihcation No. 158/ 1995. Therefore, an additional condition cannot be
imposed by an administrative authority. In this regard, they have relied on the
case laws (i) Modi Rubber Ltd. v.v. Union of India. 1978 (21 ELT (J127) (Delhi)
and (ii) Mamia Drinks and Industries Lid. v. Assistant Collector of Centra-l
Excise. [1987] 30 EIT 224 (Orissa).

13.7 The Condition (3) of Notification No. 158/95 establishes that the
Assistant Commissioner of Customs must be satished with regard to identity of
goods. However, the Condition does not lay down grounds for deciding
satisfaction with regard to identity of goods. Therefore, the understanding that
an endorsement/ mention is required in the Shipping Bi1ls or Bill of Entry or
A.R.E is totally flawed.

13.8 That at most the above error can be considered as lapse in observance
of procedural condition which can be condoned by the Adjudicating Authority.
The Hon'ble Supreme Court in Mangalore Chemicals and Fertilizers Ltd. Vs.
Deputy Commissioner, L99l (55) KL.T. 437 (S.C.) has held that non-observance
of procedural condition is condonable and should not be a ground to reject a
substantive benefit.

13.9 In the present case, the provision of Section 111(o) will not apply, as
the Importer has complied with all the conditions mentioned under the
Notification No. 158/1995- Customs dated 14.11.1995. Hence, penalty under
Section 112(a) cannot be imposed on the Importer.

13. t0 Section 125 of the Customs Act provides for an option to the importer
to redeem the confiscated goods upon payment of redemption fine. It clearly
follows that the importer is 'liable to pay redemption hne only when the goods
are conhscated. In the present case, conhscation under Section 111 is not
applicable. Consequently, any proposal to impose redemption fine is also not
sustainable. Further, in absence of seizure, redemption Iine is not imposable.

13. 1 1 It is the settled legal position that when the goods are not physically
available for confiscation, a redemption fine cannot be imposed. Reliance has
been placed upon the decision of the Hon'ble Bombay High Court in CC v.
Finesse Creations Inc [2009 (248) E.L.T. 122 (Bom.ll. The said decision was
also af{irmed by the Hon'ble Apex Court in Commissioner v. Finesse Creation
Inc. - 2010 (25s) E.L.T. A120 (S.C.)1.

13.12 It is a cardinal principle of law that when the principal demand is not
justified, there is no liability to pay ancillary demands. Therefore, it is submitted
that the Importer is not liable to pay interest as proposed in the impugned SCN.

13.13 In view of the submissions made above, the Importer prayed that the
Show Cause Notice dated 17.71.2017 be set aside with consequential relief.
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FINDINGS:

14. I have carefully gone through the show' cause notice dated
17.rr.2O\7, Final Order No. A/ 11978-11979 12024 dated 30.O8.2024 passed by
the Hon'ble CESTAT, Ahmedabad, defence reply dated 05.02.2026 and relevant
case records.

15. The brief issue involved in the instant case is that the Importer had
exported 75.023 MTs of continuous cast copper wire rod of 8 mm diameter to
M/s Motherson Electrical Wires Lanka Private Limited, Sri Lanka vide Shipping
Bill No. 4040585 dated 09.11.2015. The said customer rejected 70.71 MTs of
continuous cast copper wire rod of 8 mm diameter out of 75.023 MT due to poor
quality, therefore, the Importer filed a Bill of Entry No. 5424120 dated
27.5.2016 for re-import of the said 7O.71 MTs of continuous cast copper wire
rod of 8 mm diameter, rejected by the customer. The Importer claimed the
benefit of exemption under Serial No. 2 of Notification No 158/ 1995-Customs
dated 14.11.1995 for not paying any duty on the re-imports. Thereafter, the
Importer exported a quantity of 74.816 MTs of copper rod to M/s Motherson, Sri
Lanka vide two Shipping Bill Nos. 8379586 dated 20.6.2016 and 8412386 dated
22.6.2016 (ARE 1 Nos 472 dated 20.06.2016, ARE 1 Nos 489 and 495, both
dated 21.06.2016) and vide their letter No HIL/BCIEX/SL/MS/2016 dated
18.7 .2016, they requested to consider these exports as fulfilment of the
conditions relating to Notification No. 158/ 1995-Customs dated 14.11.1995 in
order to claim exemption from payment of customs duty. It appeared that
the Importer had not satisfied the Jurisdictional Assislant Commissioner or
Deputy Commissioner of Customs (UDC] as regards the identity of the goods for
claiming exemption from payment of customs duty under Notification No.
158/ 1995-Customs. It is alleged in the show cause notice dated 17.11.2017
that the Importer has wrongly availed the beneflt of exemption under
Notihcation No. 158/ 1995-Customs dated 14.11.1995, as they have not fulhlled
the conditions of the said notification, thereby they have evaded Customs duty
amounting to Rs 56,96,797 l-in respect of Bill of Entry No. 5424I2O dated,
27.Os.20t6.

15.1 The show cause notice dated 17.11,2017 was adjudicated by the
Principal Commissioner of Customs, Ahmedabad, vide Order-ln-Original No.
AHM-CUSTM-000-COM-012-17-18 dated 05.02.2018 wherein the demands
raised under the show cause notice were confirmed against the Importer except
imposition of redemption fine on the confrscated goods.

15.2 Being aggrieved, both the department and the Importer filed appeals
before the Hon'ble CESTAT, Ahmedabad against the said Order-in-Original, who
vide Final Order No. Al11978-11979 12024 dated 30.08.2024 allowed the
appeals filed by the department and the Importer. The Hon'ble CESTAT,
Ahmedabad, under the said Final Order set aside the Order-In-Original No.
AHM-CUSTM-0OO-COM-0 I 2- 17 - 18 dated 05.02.20 18 and remanded the matter
to the adjudicating authority for fresh adjudication with the following
observation:

"4. We haue considered the iual submissions. We find that the entire
disputerelates toestablishing identitg of goods. According to the impugned
orders appellant l:,rl,s sought to establish the identitltr on the basis of NOC
receiued from Range Authoritg as uell as on the base of superuision of
export by tte Range Authoitg. The said euidence utas rejected bg the
Order-In-Oiginal.Howeuer, appellant has produc:ed the entire set of
documents which occording to him uould establi.sh identitg of goods.
Since, Lower Authodtu dU not haoe oppordr4lU 19 exami4e 1-9
docttm.ents, ue set aside the order and remand the matter
back to the original AdJudlcatlns Authorltu for fresh adiudication,
after examininq the document submitted
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Miscellaneous Appllcation is allowed.

Aooeal of retenue seeklno to imDose redemotion flne is also
therefore discassed and matter is remanded for fresh adiudication. "

15.3. Accordingly, I take up the matter for denovo adjudication
accordance with the CESTAT's above directions.

ln

16. The core issues before me for decision in this denovo adjudication
are as under:

(i) Whether the benefit of exemption claimed under Notification No.
158/ 1995-Customs dated 14.11.1995 should be denied on the quantity
of 7O.7). MTs of continuous cast copper wire rod of 8mm diameter, re-
imported vide Bill of Entry No. 5424I2O dated 27.05.2016?

(ii) Whether the quantity of 7O.71 MTs of continuous cast copper wire rod of
8mm diameter valued at Rs. 2,43,29,1721-, re-imported vide Bill of
Entry No 5424120 dated 27.05.2016, shouid be held liable to
confiscation under Section 111(o) of the Customs Act, 1962 and since
the goods are not available for conhscation, fine as contemplated under
Section 125 of the Customs Act, 1962, should be imposed on the
Importer in lieu of confrscation?

(iii) Whether total non-levied/ short-levied duty amounting to Rs 56,96,797 I -
(Rupees Fifty Six Lakh, Ninety Six Thousand, Seven Hundred and Ninety
Seven only), in respect of the goods imported vide Bill of Entry No
5424120 dated 27.05.2O16, as detailed in Annexure-A to the show cause
notice, should be demanded and recovered from the Importer, under
Section 28(1) of the Customs Act, 1962 read with Condition No. 4(d) to
the Notihcation No. 158/ 1995-Customs and the conditions of the bond
executed by the Importer along with applicable interest under Section
28AA ofthe Customs Act, 1962?

(iv) Whether penalty should be imposed upon the Importer under Section
112(a) of the Customs Act, 7962?

17 . Now, I proceed to examine the issues to be decided by me one by one
in the light of the records of the case and the submissions made by the
Importer.

77 .1 The hrst issue before me for decision in the present case is whether
the benefit of exemption claimed under Serial No. 2 of Notification No.
158/ 1995-Customs dated 14.1 1.1995 should be denied on the quantity of
70.71 MTs of Continuous Cast Copper Wire Rod of 8 mm diameter, re-imported
vide BiIl of Entry No. 5424120 dated 27 .05.2016.

17 .1.1 The dispute being wrong availment of the beneht of exemption
Notification No. 158/ 1995-Customs dated 14.11.1995, it would be appropriate
to make a reference to the said notification. The relevant entry at Serial No. 2 of
the said notification is reproduced below:

'sl.
No.

Description of goods Conditions

2 Goods manufactured
in India and
reimported for
(a) reprocessing; or
(b) re{ining; or (c)

1 Such reimportation takes place within one
year from the date of exportation.
2 Goods are re-exported within six months of
the date of re-importation or such extended
period not exceeding a further period of six
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re-making; or (d)
subject to any
process similar to
the processes
referred to in ciauses
(a) to (c) above

months as the Commissioner of Customs may
allow;
3 The Assistant Commissioner of Customs or
Deputy Commissioner of Customs, is satished
as regards identity of the goods
4 The importer executes a bond to the effect -
(a) that such reprocessing, refining or

remaking or similar processes shall be
carried out in any factory under Central
Excise control following the procedure laid
down under Rule 173MM of the Central
Excise Rules, 1944 or in a Customs bond
under provisions of Section 65 of the
Customs Act, 1962 (52 of 19621;

(b) that he shall maintain a due account of the
use of the said re-imported goods received
in the premises specified in item (a) above
and shall produce the said accounts duly
certified by the officer of Central Excise or
Customs, as the case may be, incharge of
the factory or the bonded premises to the
effect that the goods tendered for re-import
are reprocessed, relined or remade or
subjected to any process, as the case may
be, from the said re-imported goods;

(c) that in case any waste or scrap arising
during such operations and the importer
agrees to destroy the same before the
officer of Central Excise or Customs, as the
case may be, or to pay on such waste or
scrap the appropriate duties of Customs as
if such waste or scrap is imported;

(d) that he shall pay, on demand, in the event
of his failure to comply with any of the
aforesaid conditions, an amount equal to
the different between the duty leviable on
such goods at the time of importation but
for the exemption contained herein.

loss has occurred d such o erations.

17.7.2 I finrl that in the present case the Importer had exported 75.023
MTs of continuous cast copper wire rod of 8 mm diameter falling under CTI
74OaIl9O to M/s Motherson Electrical Wires l,anka Private Limited, Sri Lanka
vide Shipping Bill No.4040585 dated 09.11.2015 and on rejection by the
customer due to poor quality of the goods, they have re-imported 7O.71 MTs of
continuous cast copper wire rod of 8 mm diameter, vide Bill of Entry No.
5424I2O dated 27.05.2016 availing the benefrt of exemption under Serial No. 2
of Notification No. 158/ 1995-Customs dated 14.11.1995. Thereafter, the
Importer exported 74.816 MTs of continuous cast copper wire rod of 8 mm
diameter to M/s Motherson, Sri Lanka vide two Shipping Bill Nos. 8379586
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dated 20.6.2016 and 8412386 dated 22.6.2016 (ARE 1 No. 472 dated
20.06.2016, ARE 1 Nos 489 and 495, both dated 21 .06.2016). After the
physical export, the Importer vide their letter No HIL/BCIEX/ SLIMS 12016
dated 18.7.2016 requested to consider these exports as fulfilment of the
conditions relating to Notification No. 158/ 1995-Customs dated 14.1 1.1995 in
order to claim exemption from payment of customs dut5r.

L7.1.3 I find that for availing the benefit of exemption under Serial No. 2 of
Notification No. 158/ 1995-Customs dated 14.11.1995, the Importer has to ful{il
the following three conditions:

(1) The reimportation takes place within one year from the date of
exportation.
The Goods are re-exported within six months of the date of re-
importation or such extended period not exceeding a further period of six
months as the Commissioner of Customs may allow.
The Assistant Commissioner of Customs or Deputy Commissioner of
Customs, is satisfied as regards identity of the goods.

(2t

(3)

17 .1.4 The condition No. 3 to Serial No. 2 of Notification No. 158/ 1995-
Customs dated 14.1 1.1995 stipulates that the Assistant Commissioner/Deputy
Commissioner of Customs is satisfied with the identity of the goods re-exported
by the importer. However, in the instant case, the Importer did not inform the
Jurisdictional Range Officer that the goods being exported under Shipping Bili
Nos. 8379586 dated 20.06.2O16 and 8412386 dated 22.06.2016 (ARE 1 No. 472
dated 20.06.2016, ARE 1 Nos. 489 and 495, both dated 21.06.2016) are re-
export of the goods re-imported under Bill of Entry No. 542412O dated
27.05.2016. It is only after more t}:.an 20 days of the physical export, the
Importer vide their letter No HIL/BC/EX/SL|MSl2016 dated 18.07.2016,
requested to consider the said exports as fulfillment of the conditions of
Notihcation No. 158/ 1995-Customs dated 14.11.1995. I have carefully gone
through the Shipping Bill Nos. 8379686 dated 20.06.2016 and 8412386 dated
22.06.2016 alongwith their accompanying ARE I No. 472 dated 20.06.2016 and
ARE1 Nos. 489 and 495, both dated 21.06.2016 and I find that there is no
endorsement or mention anywhere in any of the documents that these goods are
exported against the re-imported goods under Bill of Entry No. 5424120 dated
27.O5.2016 and in fulfillment of the conditions of Notification No. 158/1995-
Customs dated 14.1 1.1995. Further, there is no mention of the corresponding
Bill of Entry number by which the goods were re-imported and there is no
reference at all which would identify the re-imported goods with the re-exported
goods. As the Importer did not inform the Range Officers about the re-export of
re-imported goods, the examining officers could not verify the identity of the
exported goods with the re-imported goods. The identilication of the re-exported
goods with those of the re-imported goods is very crucial and vital for
compliance and observance of the conditions of Notification No. 158/ 1995-
Customs dated 14.11.1995. In the instant case, the Importer has failed to
establish identiry of the re-exported goods with the re-imported goods to the
satisfaction of the Assistant/Deputy Commissioner, thereby the Importer has
not fulfilled the condition No. 3 to Serial No. 2 of Notification No. 158/ 1995-
Customs dated 14.1 f . i995.

17.1.5 I find that the Importer under a Miscellaneous Application has
submitted some documents before the Hon'ble CESTAT, Ahmedabad for
establishing identity of goods and the Hon'ble CESTAT, Ahmedabad has
remanded the matter back to the adjudicating authority for fresh adjudication
after examining the document submitted by the Importer. The Advocate of the
Importer, during the personal hearing has submitted the following documents
for the purpose of establishing the identity of the exported goods with the goods
re-imported under Bill of Entry No. 5424120 dated 27.05.2016:
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(i)
(i0

Export details of goods as originally exported.
Details pertaining to rejection of goods by foreign purchaser and import
documents by the lmporter.
Rejected export goods received for re-processing along with the
supporting documents.
Documents charged out ofthe plant after re-processing.
Details of goods re-exported after reprocessing in plant.

(iir)

(iu)
(")

17.1.5.1 Now, I proceed to examine the above documents, as directed by the
Hon'ble CESTAT, Ahmedabad.

17 .1.5.2 I have carefully gone through the above documents submitted on
behalf of the Importer. On perusal of Packing List issued by the overseas buyer
M/s. Motherson, Srilanka to the Importer at the time of sending back the goods,
I lind that the Ooil (Lot) numbers mentioned in the said Packing List do not
match with Packing List issued by the Importer to M/s. Motherson, Srilanka at
the time of re-export. Further, there is no corresponding entries in the Shipping
8i11, Invoice, Packing List, ARE-1 or in any export documents showing that the
goods intended for export was the re-imported goods for necessary reprocessing.
I also frnd from the letter dated 05.03.2016 issued by M/s. Motherson, Srilanka
that they have returned the subject goods mentioning that "Because of the Poor
Quality of Copper Rod 8mm, we could not run on MWD (Multi Wire Drawing
Machine)". The Importer has never disclosed to the department about the
process they have carried out on the said returned goods to improve the quality.
I find that the manufacturing process of Copper Rod by the Importer involves
smelting, electro-refining and continuous casting, which typically takes several
weeks for the full end-to-end process. However, I find from the copy of account
register of returned goods submitted by the Importer that they have shown the
date of receipt of 70.711 MTs of continuous cast copper wire rod of 8 mm
diameter as 10.06.2016, the date of issue to the plant for reprocessing as
11.06.2016 and the date of receipt from the plant after reprocessing as
20.06.2016 i.e. within 9 days from the date of issue to the plant, which is
doubtful. Further, the said document has not been authenticated/ certified by
the jurisdictional Central Excise/Customs Offrcer, as required under Condition
No. a(b) to Serial No.2 of Notification No. 158/1995-Customs dated 14.11.1995,
which stipulates that the Importer "shall maintain a due account of the use of the
said re-imported goods receiued in the premises specified in item (a) aboue and
shall produce the said accounts dulu certified bu tlre officer of Central Excise or
Customs, as the case manl be, incharqe of the factoru or the bonded Dremises to
the effect that tLw goods tendered for re-import are reprocessed, refined or remode
or subjected to anA process, as tLrc case mag be, frorn the said re-imported
goods." Therefore, I find that the Importer has not maintained proper account
of the re-imported goods and the processed goods, as required under the
exemption Notification No. 158/ 1995-Customs dated 14. 1 1 . 1995. Further, the
Lot No. shown in 'Sales Return Note' and 'Sample document charged out of the
rejected material for reprocessing' does not match with the Lot No. mentioned in
Packing List of Export Invoice No. EW/ 1600047 2 dated 20.06.2016 and ARE1s.

17.1.5.3 In view of the above, I hold that the above documents submitted by
the Importer before me as well as before the Honble CESTAT, Ahmedabad, do
not estabiish the identity of the re-exported goods with the re-imported goods
under Bill of Entry No. 5424I2O dated 27.05.2016.

17 .1 .6 Further, I hnd that the Importer is well aware of the fact that they
have to fulfill the conditions of the Notification No. 158/ 1995-Customs dated
14.11.1995 for availing the benefrt of exemption under the said notihcation and
one of such conditions is "the Assistant Commissioner of Customs or Deputy
Commissioner of Customs, is satisfied as regards identity of the goods". It is the
obligation of the Importer to ensure that the conditions of the exemption
notification are fulfilled by them. However, in the present case, the Importer did
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17 .1.7 It is settled law that the onus of proving that the goods fall within four
corners of exemption notification is always on the claimant. In this regard, I
place reliance on the judgment passed by the Hon'ble Supreme Court rendered
in the case of Meridian Industries Ltd. Vs. Commissioner [2015 (325) E.L.T.
(S.C.)l wherein the Hon'ble Supreme Court has held as under:

" 13. The appellant is seeking tte benefit of exemption Notification No. 8/ 97-
C.E. Since it i.s an exemption notification, onus lies upon the appellant to
shou that its cases falls uithin the four corrLers of this notification and is
unambiguouslg couered bg tLe proubions tLereof. 1l is also to be bome in
mind that such exemption notiftcations are to be giuen stict interpretation
and, therefore, unless the assesse is able to moke out a cleor case in its
fauour, it is not entitled to claim tte benefit th.ereof. Othenaise, if th.ere is a
doubt or two interpretations are possible, on uthich fauours tLLe DeparTment
is to be resorted to uthile construing an exemption notification. "

17 .1.7 .l In the present case, the Importer has failed to prove that the re-
exported goods are the same goods which had been re-imported, thereby they
have not fulfilled the conditions of Serial No. 2 of Notification No 158/ f 995-
Customs dated 14.I 1. 1995 for availing the beneht of exemption under the said
notification.

17 .l.a The importer has contended in their defence reply that the Range
Superintendent, Central Excise, Range-1, Division V, Bharuch
Commissionerate under their letter No. XE0501/HILlExportl20l6-17 dated
3l .Ol.2O17 has given a No Objection Certificate to consider ARE 1 No. 472
dated 20.06.2016, ARE 1 Nos 489 and 495, both dated 21.06.2076 for re-
export of imported goods and hence department cannot dispute the identity of
goods. I do not agree with the above contention of the Importer. I have carefully
gone through the said certilicate dated 31.01.2017 issued by the Range
Superintendent. I find that after referring to the request made by the Importer
and the certilicate dated 21.09.2016 issued by the State Bank of India, the
Range Superintendent has mentioned that 'In uietu of the aboue, this office has
no objection to consider he ARE-I No 472 dated 2O.6.2O16, 489 & 495, both
dated 21.6.2O16 as re-export of imported goods". The Range Superintendent has
not certified or confirmed that the exported goods were the same goods which
were re-imported by the Importer under Bill of Entry No. 5424120 dated
27.05.2016. I find that the said certificate is not based on any documentary
evidence or physical verification made by him. The certificate simply says that
txports could be considered' but he has not made a clear and conclusive
statement or certification to the effect that the re-exported goods were the same
as the re-imported goods and he has also not adduced any evidence to that
effect in his certificate. When a substantial beneht is to be given to the
importer, the Range Superintendent cannot give a statement without actually
confirming the nexus between the re-imported and the re-exported goods. This
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not inform the jurisdictional Range Officers about the re-export of re-imported
goods under Bill of Entry No.5424120 dated 27.05.2016, thereby, the Range
Officers could not physically verify the identity of the exported goods with the re-
imported goods. The Importer informed the department about the re-export
after the physical export of the goods when they requested to consider the said
exports as re-export of re-imported goods, vide their letter dated 18.07.2016. I
hnd that identity of the re-exported goods with the re-imported goods cannot be
established based on the export documents and the same can be done only by
physical verihcation of the goods. However, the Range Offrcers did not have
opportunity to physically veriff the exported goods, as the Importer did not
inform the Officers about the re-export. This is a serious lapse on the part of
the Importer and the same is not condonable for giving the benefit of exemption.
Therefore, I hold that the Importer has failed to satisfy the JAC/JDC regarding
identity of the goods re-exported.



is a crucial and vital factor in determining the eligibility lor availing the benefit
of exemption under Notification No. 158/ 1995-Customs dated 14.11.1995.
Merely certifying that the goods were exported without any physical verification
does in no way connect the re-imported goods with the re-exported goods.
Therefore, the certificate dated 31.01.2017 cannot support the case of the
importer. Accordingly, I hnd that the certificate fails to establish that the goods
re-exported under Shipping Bill Nos. 8379586 dated 20.06.2016 and 8412386
dated. 22.96.2016 q,ere the same goods which were re-lmported under Bill of
Entry No 5424720 daled 27.05.2016. The certificate cannot be given any
credence without the fundamental evidences required for bringing about a
nexus between the re-imported and re-exported goods. Even otherwise, it is
upto the JDC/JAC to get himself satisfied about the identity of the re-exported
goods with the re-imported goods, which has not been done by the Importer.

17.1.9 The importer has also contended that a certilicate dated 21.09.2016
has been issued by the State Bank of India on the accounting of foreign
exchange received from Sri Lanka towards the Shipping Bill Nos. 8379586 dated
20.06.2016 and 8412386 dated 22.06.2016 and the Shipping Bill No. 4040585
dated 09.11.2015. I have carefully gone through the letter dated 21.09.2016
issued by the State Bank of India, Mumbai. The letter only speaks about
financial adjustment of realization of export proceeds in respect of Shipping Bill
No 4O4O585 and Shipping Bills Nos. 8379586 and 8412386. In the said letter
the Bank has not admitted that the goods re-exported were the same goods
which were re-imported. The Bank has also not certihed the identity of the
goods. The Bank has only made an adjustment in respect of two different
financial transactions. It has nothing to do with the nexus between the re-
imported and re-exported goods. Accordingly, the reliance placed on the bank's
above letter is notjustihed and cannot be accepted.

1 7. i . 10 The importer has further contended in their defence reply that the
endorsement made by the Bank of India, Sri Lanka on the hnal commercial
invoice 'import permitted duty-free subject to verifrcation of cargo' may be
considered. I have carefully gone through the endorsement made on the
commercial invoice No. 1600032 dated 27.06.2016. I find that the endorsement
has nothing to do to prove or establish the identity of the re-exported goods with
the re-imported goods. I, therefore, reject the above contention of the Importer.

17 .l.ll The importer has also contended in their defence reply that the
exports were made in the physical supervision of the Range Superintendent and
Range Inspector. I find that in the present case, the Range Superintendent and
Range Inspector did not have opportunity to establish the identity of the
exported goods rvith the re-imported goods, as the Importer had not informed
the Range Offrcers that the exports of goods being made by them under
Shipping Bill Nos. 8379586 dated 20.06.2O16 and 8412386 dated 22.06.2016
are re-exports of the goods re-imported under Bill of Entry No. 5424120 dated
27.05.2016 and the said exports were in fulfillment of the conditions of
Notification No 158/ 1995-Customsdated 14.11.1995. F'urther, there was no
mention about the re-export in any of the export documents. The said fact
came to the knowledge of the department only when the Importer under their
letter No HIL/BC/EX/SLIMS/2016 dated 18.7.2016 requested to consider the
exports made under the Shipping Bill Nos. 8379586 dated 20.06.2016 and
8412386 dated 22.06.2016 to M/s. Motherson, Sri Lanka. against the re-import
under Bill of Entry No. 5424120 dated 27.05.2016 and as fulfilment of the
conditions of Notilication No. 158/ 1995-Customs dated 14.1 1.1995 for claiming
exemption from payment of customs duty. It is the obligation on the part of the
Importer to satisfr the jurisdictional Assistant/ Deputy Commissioner regarding
identity of the exported goods. Therefore, the above contention of the Importer
is liable to be rejecte<l.
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l7.I.l2 In view of the above, I hold that the Importer has failed to satisfy the
JAC/JDC regarding identity of the goods re-exported with the re-imported goods
under Bill of Entry No. 5424720 dated 27.O5.2016, thereby they have not
fulfrlled the stipulated conditions of the exemption Notiircation No. 158/1995-
Customs dated 14.11.1995 (S1.No.2). Accordingly, I reject the benefit of
exemption availed by the Importer under Serial No.2 of Notification No.
f 58/ 1995-Customs dated 14.11.1995, in respect of the re-imported goods
under BiIl of Entry No. 5424120 dated 27.05.2016. I hold that the Importer is
liable to pay customs duty at the normal rate in respect of the subject Bill of
Entry No. 5424 12O dated, 27.05.2016.

17 .2 The second issue for decision before me is whether the imported goods
viz.7O.7l MTs of Continuous Cast Copper Wire Rod of 8 mm diameter valued at
Rs 2,43,29,17 2/ -(Rupees Two Crore, Forty Three Lakh, Twenty Nine Thousand,
One Hundred and Seventy Two only), re-imported vide Bill of Entry No. 5424120
dated 27.05.2016, should be held liable to confiscation under Section 111(o) of
the Customs Act, 1962 for wrong availment of the benefit of exemption
Notification No 158/ 1995-Customs dated 14.11.1995 and since the goods are
not available for confrscation, hne as contemplated under Section 125 of the
Customs Act, 1962, should be imposed on the Importer in iieu of confiscation
or otherwise.

17.2.1 I find that in the hrst round of adjudication, the adjudicating authority
had not imposed redemption fine on the imported goods proposed to be
confiscated under Order-In-Original No. AHM-CUSTM-0O0-COM-O12-17-1a
dated 05.02.2018. Being aggrieved, the department had preferred an appeal
before the Hon'ble CESTAT, Ahmedabad. The Hon'ble CESTAT, Ahmedabad vide
Final Order No. A/ 11978-11979 12024 dated 3O.O8.2O24 has allowed the appeal
and remanded the matter back to the adjudicating authority for fresh
adjudication. The Hon'ble CESTAT's observation is as under:

Appeal of reuenue seeking to impose red.emption fine is also
therefore discrrssed and matter is remanded. for Jresh adiudlcation. "

17.2.1.1 Accordingly, I take up the matter regarding imposition of redemption
Iine in this denovo adjudication.

77 .2.2 I hnd that the Show Cause Notice proposes confiscation of the
impugned imported goods under Section 111(o) of the Customs Act, 1962. I
find that Section 1 11(o) of the Customs Acl, L962, speaks about confiscation of
any goods exempted, subject to any condition, from duty or any prohibition in
respect of the import thereof, in respect of which the condition is not observed.
Since, the issue involved in the present case is wrong availment of exemption
notification without fulfrlling the stipulated conditions of the notification, the
provisions of Section 1 1 1 (o) of the Customs Act, 1962 will be applicable to the
present case.

77.2.3 In the instant case, the Importer has availed undue benefit of
exemption under Serial No. 2 of Notifrcation No 158/ 1995-Customs dated
14.11.1995 on the imported goods vrz. 70.71 MTs of Continuous Cast Copper
Wire Rod of 8 mm diameter valued atRs.2,43,29,1721-, re-imported vide Bill of
Entry No. 5424120 dared 27.O5.2OL6 and they have failed to establish the
identity of the re-exported goods to the satisfaction of the Assistant/Deputy
Commissioner of Customs, thereby they have not fulfilled the conditions of the
Notification, with an intent to evade payment of Basic Customs Duty. Therefore,
the said imported goods totally valued at Rs. 2,43,29,1721 -, re-imported vide
Bill of Entry No. 5424120 dated 27.05.2016, are liable for confiscation under
the provisions of Section 111(o) of the Customs Act, 1962.
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17.2.4 I find that in terms of Section 46 $l of the Customs Act, 1962, tt.e
Importer was required to mal<e declaration as regards the truth of contents of
the Bill of Entry sutrmitted for assessment of Customs Duty. However, the
Importer has contravened the provisions of Section a6(a) of the Customs Act,
1962 rn as much as they have availed undue benefit of exemption under Serial
No. 2 of Notification No 158/ 1995-Customs dated 14.11.1995, without fulfilling
the stipulated conditions of the notification, thereby they have short paid the
duty with clear intent to evade payment of Customs Duty'. Thus, I find that they
have violated the provisions of Section 46(41 of the Customs Act, 1962. All these
acts on the part of Importer have rendered the imported goods liable for
confiscation under Section 111(o) of the Customs Act, 1962.

17 .2.5 As the impugned imported goods are found to be liable for
confiscation under Section I 11(o)of the Customs Act, 1962,I find it necessary to
consider as to whether redemption fine under Section 125 (1) of the Customs
Act, 1962, is liable to be imposed in lieu of confisczrlion in respect of the
imported goods, which are not physically available for confiscation. Section 125
(i) ibid reads as under:

*SECTION 725. Optlon to pag fine ln lieu of conJlscation. - (1)
Wleneuer confiscation of ang goods is autlnrbed bg this Act, the offi"cer
odjudging it mag, in ttrc case of ang goods, the importation or exportation
uhereof is prohibited under this Act or under ang other lau for the time being
in force, and shall, in the case of any other goods, giue to the ouner of th.e
goods [or, tuhere such outner is not knou.n, tlrc person from uhose
possession or anstody such goods haue been seized,l an option to pag in lieu
of confrscation such fine as the said officer thinks fit"

17 .2.6 In the instant case, the Importer has availed the benefit of
exemption under Serial No. 2 of Notifrcation No 158/ 1995-Customs dated
14.11.1995 in respect of the goods viz.70.7l MTs of Continuous Cast Copper
Wire Rod of 8 mm diameter valued at Rs 2,43,29,172 I -, re-tnported vide Bill of
Entry No. 5424120 daled 27.05.2016 and they have failed to prove the identity
of the re-exported goods with the re-imported goods thereby they have not
fulfilled the stipulated conditions of the said notification, in respect of the said
imported goods. I lind that in the case where goods are not physically available
for confiscation, redemption fine is imposable in light of the judgment passed by
the Hon'ble Supreme Court in the case of M/s. Weston Components Ltd. Vs.
Commissioner of Customs, New Delhi [2000 (115) ELT 278 (SC)]. The
observation of Hon'ble Supreme Court is as under:

"lOrderl - It is contended bg the leanned Counsel for the appellant that
redemption ftne could not be imposed because the goods u)ere no longer in
the custodg of the respondent-authoritg. It ls an admitted fact that the
goods uere released to the appellant on an app lication mad.e bu lt
and on the lla,nt execu a bond. Under these circum.stances
subsequentlu it ls found that the lmpora utas not tslid or that there
utas anU othet lrrcqularlttt whlch utould entitle the customs
authoritles to conflsco:te the said ctoods, then th.e mere fact that the
qoods utere relea.sed on the bond belnq executed. utould not take
auau the oouer of the cttstorns authortties to leut redemption fine."

17.2.7 I find that in the present case the Importer has executed a Bond for
availing the benefit of exemption in terms of Condition No. 4 to Serial No. 2 of
Notification No 158/ 1995-Customs dated 14.11.1995 and the goods has been
released accordingly. Therefore, the ratio of the above judgment passed by the
Honble Supreme Court is squarely applicable to the present case and
redemption llne is imposable even after release of goods on execution of bond.
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17.2.A Further, in the case of M/s. Visteon Automotive Systems India Ltd.
reported at 2O18 (009) GSTL 0142 (Mad), the Hon'ble High Court of Madras has
observed as under:

"23. TLLe penolty directed against the importer under Section 112 ond the
fine payable under Section 125 operates in two different fields. The fine
under Section 125 is in lieu of confiscation of the goods. The pagment of
fine folloued up by pagment of dutA and other charges leuiable, as per
sub-section (2) of Section 125, fetches relief for the goods from getting
conftscated. Bg subjecting the goods to paAment of duty and other
charges, the improper and irregular importation is sought to be
regulaised, uhereas, by subjecting the goods to paAment of ftne
under sub-section (1) of Section 125, the goods are saued from getting
confiscated. Hence, the auailabilitg of the goods is not necessary for
imposing the redemption fine. The opening utords of Section 125,
"Wheneuer confiscation of ang goods is authoised bg this Act ....",brings
out the point clearlg. The pouter to impose redemption fine spings from th.e
authoisation of conftscation of goods prouided for under Section 111 of
the Act. When once pouer of authoisation for conftscation of goods gets
traced to the said Section 111 of the Act, u)e are of the opinion that the

phgsical auailobilitg of goods is nol so much releuant. The redemption
ftnes in fact to auoid such consequences flouing from Section 111 onlg.

Hence, the pagment of redemption fine saues the goods from getting
conftscated. Hence, th.eir phgsical auailabilitg does not haue ang
significance for imposition of redemption fine under Section 125 of the
Act. We occordingly answer question No. (iii).

17.2.9 The Hon'ble High Court of Gujarat by relying on aforesaid judgment,
in the case of Synerry Fertichem Ltd. Vs. Union of India, reported in 2020 (33)
G.S.T.L. 513 (Guj.), has held inter alia as under:

"774. ...... In tLe aforesaid context, ue maA refer to and relg upon a
decision of tlrc Madros High Court in tlrc ca.se of M/ s. Vbteon Automotiue
Systems u. Tte Customs, Excise & Seruice Tax Appellate Tibunal, C.M.A.
No. 2857 of 2011, decided on 1lth August, 2017 [2_QJ_8J9)_8.5.TJ._82
(Mod.)1, uherein the following has been obserued in Para-23;

"23. The penalty directed against the importer under Section 712
and the fine pagable under Section 125 operate in tuo different fields.
The fine under Section 125 is in lieu of confiscation of the goods. The
paAment of fine folloued up bg paAment of dutg and other charges
leuiable, as per sub-section (2) of Section 125, fetches relief for th.e
goods from getting confiscoted. Bg subjecting tLe goods to paAment of
dutg and other charges, tlrc improper and irregular importation k
sought to be regulaised, uhereos, bg subjecting the goods to pagment
of fine under sub-sectton (1) of Section 125, the goods are saued from
getting confiscated. Hence, the auailabilitg of the goods b not
necessory for imposing ttre redemption fine. Tlw opening utords of
Section 125, "Wheneuer confiscation of ang goods is authoised bg
this Act....", bings out the point clearlg. The pouer to impose
redemption fine springs from the authorisation of confiscation of goods
prouided for under Section 111 of the Act. When once pouer of
outhorisation for conftscation of goods gets troced to the said Section
111 of the Act, we are of th.e opinion that the physicol auailabilitg of
goods is not so much releuant. The redemption fine i,s in fact to auoid
such consequences flouing from Section 111 onlg. Hence, the pagment
of redemption fine saues th.e goods from getting conftscated. Hence,
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th-eir phgsical auailabilitg does not haue any
imposition of redemption fine under Section 125
accordinglg answer question No. (iii)."

significonce
of the Act.

fo,
We

175. We uould like to Jollout the dichtm as laid down bg the
Madras trIigh Court in Para-2?, referred to above.u

17.2.lO I find ratio of decision of jurisdictional Hon'ble Tribunal,
Ahmedabad rendered in the case of M/ s. Van Oord India Pvt. Ltd Vs.
Commissioner of Customs, Ahmedabad vide Final Order No. 11039-
l1O4Ol2025 dated 13.11.2025 is also squarely applicable to the present case as
the Hon'ble Tribunal after having considered the aforesaid decislons of Hon'ble
Madras High Court in case of M/s. Visteon Automotive Systems India Ltd.
reported at 2Ol8 (009) GSTL 0la2 (Mad) and Hon'ble Gujarat High Court
rendered in case of Synergz Fertichem Ltd. Vs. Union of India, reported in
2O2O (33|, G.S.T.L. 513 (Guj.), have upheld the conhscation and redemption
hne even in absence of physical availability of ttre goods. Relevant Para of the
said Final Order No. 11039-11040 12025 dated 13.11.2025 is re-produced as
under:

"5.7 Relying on the decision in the case of Shiu Kripo Ispat Put. Ltd. and
Chinlu Exports, the appellant haue challenged confiscotion of the imported
tugs on the ground that tlese are not phgsicallg auailable os the same
u)ere re-exported. We find that this has elaboratelg been discussed bg the
Adjudicating Authoitg in para 2O.1 and 20.2 of th.e impugned order. We

find that Hon'ble Madras High Court in the case of Visteon Automotiue
Sgstems India Limited reported ot 2018 (O0q GSTL O142 (Mad,ras) and
Hon'ble Gujarat High Court in the case of Sgnergg Fertichem Put. Ltd.
reported at 2O2O (33) G.S.T.L. 513 (Guj.), haue held that auailabilitg of the
goods is not necessary for conftscation of the seized goods. The opening
utords of Section 125 mention that, "Wheneuer confscation of ang goods is
authorized by this Act......." bings out the poinl clearly. Qua pouter to
impose redemption fine springs from the authorization of confiscation of
goods prouided for under Section 111 of the Act. Once pouer of
authorization of confi.scotion of goods gets troced to that Section, phgsical
auailability of the goods is not so much releuant. The redemption is in fact,
to auoid such consequences flowing from Sectiott 111 onlg. Hence, th.e
paAment of redemption fine saues goods from getting conftscated.
Therefore, phgsical auailability of goods does not haue ang significance for
imposition of redemption fine under Section 125 of the Act. We therefore,
agree uith the learned Adjudicating AutLnritg that non auailability of
goods physicallg does not impact their confiscation and imposition of
redemption fine. We howeuer find that the learned Adjudicating Authority
has imposed uery lneaug redemption fine equal to 1O% of the ualue of the
tugs. What has been saued bA the appellant in this case is an amount
equal to 5% of the dutg because if the appellant had paid full dutg, theg
uould haue been entitled to 95% of the dutg amount as draw back.
Therefore, quanatm of redemption fine to be imposed in lieu of confiscation
in this case should be gouemed by the amount of benefit that tttould haue
been accnted to the appellant."

17.2.1I In view of the above, I hold that redemption fine under Section 125
(1) is liable to be imposed in lieu of confiscation of the imported goods viz.70-71
MTs of Continuous Cast Copper Wire Rod of 8 mm diameter valued at Rs
2,43,29,772/-, re-imported vide Bill of Entry No 5424120 dated 27.05.2016,
though the said goods are not available for confiscation.

17.3 The third issue for decision before me is whether non-levied/ short-
levied Customs duty amounting to Rs. 56,96 ,797 I -(Rupees Fifty Six Lakh,
Ninety Six Thousand, Seven Hundred arrd Ninety Seven only), in respect of the
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goods imported vide Bill of Entry No. 5424120 dated 27.O5.2016, as detailed in
Annexure-A to the show cause notice, should be demanded and recovered from
the lmporter, under Section 28(1) of the Customs Act, 1962 read with Condition
No. a(d) to Serial No. 2 of Notification No. 158/ 1995-Customs dated i4.11.1995
and the conditions of the bond executed by the lmporter along with applicable
interest under Section 28AA of the Customs Act, 7962.

17.3.1 As discussed at paras supra, the Importer has availed the benefit of
exemption under Serial No. 2 of Notification No 158/ 1995-Customs dated
14.11.1995 and they have failed to prove the identity of the re-exported goods
with the re-imported goods to the satisfaction of the Assistant Commissioner of
Customs or Deputy Commissioner of Customs, thereby the Importer has not
fulfrlled the conditions of the said notification for availing the benefit of
exemption. Therefore, benefit of exemption under the said notihcation would
not be available to the goods viz. 70.71 MTs of Continuous Cast Copper Wire
Rod of 8 mm diameter, re-imported vide Bill of Entry No 5424120 dated
27.05.2016, as detailed in Annexure-A to the show cause notice. The above
acts on the part of the Importer has resulted in evasion of Customs duty
amounting to Rs. 56,96,797 l-(Rtpees Fifty Six Lakh, Ninety Six Thousand,
Seven Hundred and Ninet5r Seven only), in respect of Bill of Entry No. 5424120
dated 27.05.2016, as detailed in Annexure-A to the show cause notice, by the
said Importer.

17 .3.2 After introduction of self-assessment through amendment in
Section 17 of the Customs Act, 1962 vide Finance Act, 2Ol7 , it is the
responsibility of the Importer to correctly declare the description, classilication,
applicable exemption Notification, applicable Duties, rate of Duties and its
relevant Notihcations etc. in respect of said imported goods and pay the
appropriate duty accordingly. In the instant case, the Importer has wrongly
availed the beneht of exemption under Serial No. 2 of Notification No
158/ 1995-Customs dated 14.11.1995 without fulfilling the stipulated
conditions of the said notification for availing the benefit of exemption. It is
therefore very much apparent that Importer has violated the provisions of
Section 17(1) of the Customs Act, 1962 in as much as they have failed to
correctly self-assess the impugrred goods. I, therefore, hnd and hold that the
differential Customs Duty amounting to Rs. 56,96,797 l- in respect of the
imported goods viz. 70.71 MTs of Continuous Cast Copper Wire Rod of 8 mm
diameter, re-imported vide Bill of Entry No. 5424120 dated 27.05.2016, is
recoverable from the Importer under Section 28(1) of the Customs Act, 1962
read with Condition No. a(d) to Serial No. 2 of Notification No. 158/ f 995-
Customs dated 14.11.1995 and the conditions of the bond executed by the
Importer.

L7.3.3 It has also been proposed in the Show Cause Notice to demand and
recover interest on the aforesaid Customs Duty under Section 28AA of the
Customs Act, 1962. Section 28AA ibid provides that when a person is liable to
pay duty in accordance with the provisions of Section 28 ibid, in addition to
such dut5r, such person is also liable to pay interest at applicable rate as well.
Thus, the said Section provides for payment of interest automatically along with
the duty confrrmed/determined under Section 28 ibid. I have already held that
Customs Duty amounting to Rs 56,96,797 l- is liable to be recovered under
Section 28(1) of the Customs Act, 1962. Therefore, I hold that interest on the
said Customs Duty determined/confirmed under Section 28(1) ibid is required
to be recovered under Section 28AA of the Customs Act, 1962.

L7.4 Now, I proceed to decide the fourth issue i.e. the proposal for
imposition of penalty under Section 112(a) of the Customs Act, 1962 against
the Importer.
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17.4.1 I hnd that the show cause notice has also proposed imposition of
penalty under Section lI2 lal of the Customs Act, 1962 on the Importer. The
text of the said statute is reproduced hereunder for ease of reference.'

7 72. Penaltg for improper lrnportatlon of goods, etc.-Any person,-
(a) uho, in relation to ang goods, does or omits to do ang act uhich act or
omission uould render such goods liable to confiscation under section 111,
or abets ttrc doing or omission of such an act, or
(b).....
shall be liable,-
(i)
(ii) in the case of dutiable goods, other than prohibited goods, subject to the
prouisions o.f section 114A, to a penalty not exceeding ten per cent. of the
duty sought to be euaded or fiue thousand rupees, u.thtcheuer is higher:"

17 .4 .2 In the present case the Importer has availed undue beneht of
exemption under Serial No. 2 of Notification No f 58/ 1995-Customs dated
14.11.1995 on the imported goods viz. 7O.71 MTs of Continuous Cast Copper
Wire Rod of 8 mm diameter valued at Rs. 2,43,29 ,172 I -, re-imported vide Bill of
Entry No. 5424120 dated 27.05.2016 and they have failed to establish the
identity of the re-exported goods to the satisfaction of the Assistant/ Deputy
Commissioner of Customs, thereby they have not fuliilled the conditions of the
Notification, with an intent to evade payment of Basic Customs Duty. Therefore,
the said imported goods totally valued at Rs. 2,43,29,1721-, re-imported vide
Bill of Entry No. 5424120 dated 27.05.2016, are liable for confiscation under
the provisions of Section 111(o) of the Customs Act, 7962. Hence, for the said
act of contravention on their part, the Importer is liable for penalty under
Section 1 12(a)(ii) of the Customs Act, 1962.

18. I find that the importer in their written submission has placed reliance
on various case laws/judgments in support of their contention on issues raised
in the Show Cause Notice. In this regard, I am of the view that the conclusions
arrived may be true in those cases, but the same cannot be extended to other
case(s) without iooking to the hard realities and specihc facts of each case. Thus
decisions/judgements were delivered in different context and under different
facts and circumstances, which cannot be made applicable in the facts and
circumstances of this case. Therefore, I find that while applying the ratio of one
case to that of the other, the decisions of the Hon'ble Supreme Court are always
required to be borne in mind. The Hon'ble Supreme Court in the case of CCE,
Calcutta Vs. Alnoori Tobacco Produced reported rn 2OO4 (170) ELT i35 (SC) has
stressed the need to discuss, how the facts of decision relied upon fit factual
situation of a given case and to exercise caution while applying the ratio of one
case to another. This has been reiterated by the Hon'ble Supreme Court in its
judgement in the case of Escorts Ltd. Vs. CCE, Delhi reported rn 2OO4 (173) ELT
113(SC) wherein it has been observed that one additional or different fact may
make difference between conclusion in two cases, and so, disposal of cases by
blindly placing reliance on a decision is not proper. Again, in the case of
Commissioner of Customs(Port), Chennai Vs. Toyato Kirloskar Motor P. Ltd.
reported it 2OO7 (213) ELT 4 (SC), it has been observed b1, the Honble Supreme
Court that, the ratio of a decision has to be understood in factual matrix
involved therein and that the ratio of a decision has to be culled from facts of
given case, further, the decision is an authority for what it decides and not what
can be logically deduced there from.

19. In view of my hndings in the paras supra, I pass the following order:

ORI'ER

19.1 I deny the benefit of exemption under Notification No. 158/ 1995-
Customs dated 14.11.1995, availed by M/s. Hindalco Industries Ltd., Century
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Bhavan, 3'd Floor, Dr Annie Besant Road, Worli, Mumbai -400030, on the
impugned goods viz. 70.71 MTs of Continuous Cast Copper Wire Rod of 8 mm
diameter, re-imported vide Bill of Entry No 5424120 dated 27.05.2O16, for non-
fulfillment of the conditions envisaged in the notification.

L9.2 I hold that the impugned goods viz. 70.71 MTs of Continuous Cast
Copper Wire Rod of 8 mm diameter valued at Rs 2,43,29,172/- (Rupees Two
Crore, Forty Three Lakh, Twenty Nine Thousand, One Hundred and Seventy
Two only), re-imported vide Bill of Entry No 5424120 dated 27.05.2016, are
liable for confiscation under Section 1 1 1(o) of the Customs Act, 1962.
However, I give M/s. Hindaico Industries Ltd., Century Bhavan, 3.d Floor, Dr
Annie Besant Road, Worli, Mumbai -400030, the option to redeem the goods on
payment of Fine of Rs.12,O0,0OO/- (Rupees TWeive Lakh only) under Section
125 of the Customs Act, 1962 in lieu of conliscation.

19.3 I confirm the demand of Customs duty amounting to Rs 56,96,797 l-
(Rupees Fifty Six Lakh, Ninety Six Thousand, Seven Hundred and NinetSr Seven
only) in respect of the goods re-imported vide Bill of Entry No 5424120 dated
27.05.2016 and order to recover the same from M/s. Hindalco Industries Ltd.,
Century Bhavan, 3.d Floor, Dr Annie Besant Road, Worli, Mumbai -40O03O,
under Section 28(1) of the Customs Act, 1962 read with condition No. 4(d) to
Notification No. 58/ 1995-Customs dated 14.1 1.1995 and the conditions of the
bond executed by them.

19.4 Interest at the appropriate rate shall be charged and recovered from
M/s. Hindalco lndustries Ltd., Century Bhavan, 3d Floor, Dr Annie Besant
Road, Worli, Mumbai -400030, under Section 28AA of the Customs Act, 1962 on
the duty confirmed at Para 19.3 above.

19.5 I impose penalty of Rs.5,00,000/- (Rupees Five Lakh only) under
Section 1 12(a)(ii) of the Customs Act,1962.

20. This order is issued without prejudice to any other action that may be
taken under the provisions of the Customs Act, 7962 and Rules/Regulations
framed thereunder or any other law for the time being in force in the Republic of
India.

21. The Show Cause Notice
06/Pr.Commr. I O&,Al 2Ol7 dated 17. 1 l.2ol7

bearing F. No. VIII/ 10-
is disposed off in above terms.

13$
2,'zb'o

(Shiv Kumar Sharma)
Principal Commissioner of Customs

Date: 26.02.2026F. No. VIII/ 10-06/Pr.Commr. I O&Al 2Ol7

DtN - 20.260/27 1 MNOOOOOOODFB

By Speed Post/E-MaiI/By Hand

To:

M/s. Hindalco Industries Ltd.,
Century Bhavan, 3rd Floor, Dr Annie Besant Road,
Worli, Mumbai -400 030
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(1)

(2t

(3)

The Chief Commissioner of Customs, Ahmedabad Zone

The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.

The Assistant Commissioner of Customs, ICD-Ankleshwar for information
please.
The Superintendent (System), Customs HQ., Ahmedabad for uploading on
the Official website of Customs Commissionerate, Ahmedabad.
Guard File.

(4)

(s)
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