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Under Section 129 DD( I ) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Jo
Finance, (Department o1'Revenue) Parliam
date of communication of the order.

int Secretary (Revision Application), Ministry of
ent Street, New Delhi within 3 months from rhe

TOrder relating to

(6)
any goods imported on baggagc

&TUI q7I TIIKI qr5qfr9-Edqrfir drrfuTb
ormrid s{r+1 qiq o1 qrgrft eilt us }' qrq ffiR+eo..rrrcrarimndierBq
The revision application should be in such form and shall be verified in such manner as
may be specified in the relevanr rules and should be accom panied by

g€,1870 mlH.6 rrg sEsRE-€3frt{r
o1a qfrqi. fur+1qroffi fr q-qrs t$ ol qrqrerrr lfffi' drril4rqrFdq.fr-6-c

4 copies of this order, bearing Court Fee Stamp ofpaise fifty only in one copy as
rescribed under Schedule I item 6 of the Court Fee Act, 1870

TrE& OIEITIITIIEIIfE

crd

l{t{d 3{II[KI fuffar6q frcrcr.rqr tfu-+q6q TIETAIPIFTq{
ufltcrrgqrmqrgi$ IIETAIBTFIIrtS.TltqT++ ftq ortfErd qrd s-art c qr+ Tr
{ITg{IrFraleII;IqtSdtt rlg qrm +t qrfl C oril1tr6 or" U * a.
any goods loaded in a conveyance for importation into India, but whi ch are not unloaded at

-

l

their place ofdestination in India or so much ofthe quantity ofsuch goods as has not been
unloaded at any such destination ifgoods unloaded at such destination are short ofthe

uantlt re uired to be r.nloaded at that destination

, t962 OftqIIIXd?fi E-{rqTq il6d{tffi
ErwSsftsrErwfr.
Payment ofdrawback as provided in Chapter X of Customs Act, I 962 and the rules made
thereunder

fr

I

4

4 copies of the Order-in-Original, in addition to relevant documents, if any

&IuT I
4 copies ofthe Application for Revision

drrrt
d srqrftq, pts,Eu-s,wfl .iltr ftfurr rd & sft{ & c{fi-{ 3frfrre

fr o. zooi-1s ug d d crfl qr o. r oooi-(Fqg \rfi' E.f,R q, ; *vr rft cssl 6 q
swfuaSrran&sq1proq-mlTff

Fqg\ro'Er€tqrs-s+srdd
.orR.6 sftAsfrqi. qE {ffi, qrrrT

t$atst
TFII qTCI

FqfrqrnfirrqrEssffTrRr si-i
s.2ool- 3ftrqEc6'Er{'Ifr sdu6, d a ats tro 5q fr u.l ooof

(d) The dupl icate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the casc may be. under thg. i ,
Head ofother receipts, fees. fines, forfeitures and Miscellaneous Items being the lcc ::

prescribed in the customs Act, 1962 (as amended) for filing a Revision Application. If the
amount ofduty and interest demanded, fine or pe
fees as Rs.200/- and if it rs more than one lakh ru

ctiTL z

levied is one lakh rupees or less,

the fee is Rs.l000/-.

nalty
ees

4 3{effiIl OfaI gE-{I {fl
2 ol ur{r l2e g (l) &'
or orfi-s orft-orur+'

cases other than these mentioned under item 2 above. any person aggrieved
can file an appeal under Section 129 A(l) ofthe Customs Act, 1962 in form

In respect of
by this order

c.A.-3 before the customs, Excise and Service Tax Appellate Tribunal at the following
address :

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

a( )

(cd)

h( )

(TD

(c)

3

(a)

(td)
(b)

CD

(c)

(s)
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FritIarrn g-d, rn{rrsl, erdqqmK-

38001 6

srfid q-6ifrrfrfrffVtr gRTITTTfllTqI {-tr
qlEldqrslrrqrrrqregsff T6-c " oiqFqg qrs-ir$6qddq6' 6YrRTqg.

(6)

(q)

il

6

(a) where the amount ofduty and interest demanded and pcnalty levied by any officer of
Clustoms in the case to which the appeal relates is five lakh rupees or less, one thousand

ru (jcsi

q6l gltrqirnrrqt{@'
4-rq dqT drrlqr * F uff *ro op
ercs t otl$fi c d d; citl EYR nqg"*5uetfudtfu-qrqAqqrs

(b)

(rr)

where the amount ofduty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten thousand

rupees

(q) Eq3fuEffi s{lqF{lI .rs{@
s6iarf,f,6sfrEEq

l0% 3r4T q{. q51E-o',Ur

8.3{fi-f,{qrVo qrd 6s fa-flq fr t, q es & t oz erct ori qt,

wqqr r

(d) An appeal against this order shall lte before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is

in dispute.

TTTI&T(IT{

C

o{Ttfiq{- tF) to, snt{rt faqqrrrmMo1gtrrG}'ffrsqrfr;fr erq
umu-+ 6 6 6O rrq orftm : - oIgtIT

G+r erfte qr qrldic rr, 6 I trilr{{q }' ftq ilTr stTa-fi +. qrq Eq} frs S oT

tstkl ERI l2e (q)

fidffiil+qrFdq.
[]nclcl section 129 (a) olthe said Act, every application made before the Appellate
.l'ribunal-

in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

lbr restoration ofan appeal or an application shall be accompanied by a fee offive
ndred ru 0cs

t
I

rfru6", E-6qrfr traq, F'-sz 2"d Floor, Bahumali Bhavan,
Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-38O 016

stftfu, le62 at qRT t2e q (o +'s{fiT, ficrgtrqftftqc, re62a1

ddnfriqrEq-* ertftc arftff $ wrq FrsfrR{d {ffi
ffi
ERI l2e g (l)

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A ( I ) of the

Customs Act, 1 962 shall be accompanied by a fee of -

where the amount ofduty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

qtul iIrIT trflEIT rrqT Eg iD1 wq qqrg TITGT torfrodd;TsEvR
3[fl-d q6itufi Er{ICT{TTTrqT{Itr'
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ORDER-IN-APPEAL

M/s. Compass Shipping Agency, 308, prithvi plaza, Opp. Ghogha

Circle, Bhavn agar-364 001 (hereinafter referred to as the ,appellant,) filed

the present appeal in terms of Section 128 of the Customs Act, 7962

against Order in Original No. i6/Addl Commr/2O24-25 dated 3O.OL.2O2S

(hereinafter referred to as "the impugned order,,) passed by the Additional

Commissioner, Customs (Preventive), Jamnagar, (hereinafter referred to as

"the adjudicating authority'').

2. Facts of the case, in brief, are that the appellant was appointed as

Shipping Agent by the owner of the vessel to discharge customs clearance

formalities for vessel MT BOW FLOWER (lMO No.9O47491) (hereinafter

referred to as "the said vessel") at Alang Anchorage for breaking purpose.

The said vessel arrived at Alang Anchorage for breaking purpose on

18.04.2022 from Kandla Port (India) and the boarding of the said vessel

was carried out on 18.04.2022. The Master of the said vessel provided the

details of the quantity of the bunker & provision / stores consumed during

last voyage from Kandla Port to Alang (Bhavnagar). On the basis of these

details, the Shipping Agent filed the Manual Bill of Entry No. 8343665-A on

02.06.2022 and self-assessed the Value of Bunker & provision / Store and

Customs duty payable thereon in the said Bill of Entry. The said bill of

entry was provisionally assessed and the provisionally assessed duty was

paid vide Challan No. IMP-SBY/ 1l/2022-23 dated 30.06.2022.

2.1 The Department took a view that duty has been short-paid by the

shipping agent amounting to Rs. 9,14,587/- and thereafter issued Show

Cause Notice Dated 09.04.2024 raising a demand of the Differential

Customs Duty of Rs.9,14,587/- on Marine Gas Oil (MGO)/ High Speed.t.

Diesel (HSD) levied under provisions of Section 12 and recovery oi audes, p-

short-paid under Section 28 of the Customs Act, 1962 along with interbqt,, :,t

charged under Section 28AA of the Customs Act, 1962. Further the SCN._

also proposed to impose penalty under Section 117 of the Customs Act,

1962 for contravention of the provisions of Section 12 of the Customs Act,

7962.

2.2 The Adjudicating authority, vide the impugned order, has confirmed

the aforementioned duty demand along with interest and also imposed

penalty of Rs 1,00,0O0/- under Section 117 of the Customs Act, 1962.

3. Being aggrieved with the impugned order, the appellant has filed the

present appeal and mainly contended that;

\_

Page 4 of 14
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The appellant before making other submissions on facts and legal

submits that impugned vessel was foreign going vessel and never

converted in to coastal vessel in the matter so not liable to pay

any duty of customs not to speak of differential duty of customs

as demanded on the Marine Gas Oil/HSD, it would like to submit

that it is admitted facts on record that the bills of entry is not

self-assessed as provided under Section 17(1) of the Customs Act,

1962 but provisionally assessed by the proper officer as provided

under Section 18(1) of the Customs Act, 1962 though none of the

clause of sub-section (1) of Section 18 ibid exists in the matter so

as to prsvisionally assess the bills of entry. As per Section 18(2)(a)

read with Section 28( 1)(a)) of the Customs Act, 1962 read with

meaning of relevant date as per Explanation 1 (b) etc duly

supported with the settled position of law discussed in para infra

if any notice was required to be issued same was required to issue

under Section 18(2) of the Customs Act, 1962 that why Bills of

Entry should not be finally assessed with the proposed rate of

duties with interest. Therefore, invocation of provisions of Section

28 of the Customs Act, 1962 is totally erroneous and without

appreciating the facts available on record that impugned Bills of

Entry is provisionally assessed.

Appellant submits that in view of the provisions of Section 18(2)

read with sub-section (3) of the Customs Act, 7962 the proper

officer is required to be assessed duty finally or re-assessed in the

case of goods cleared for home consumption and the amount paid

may be adjusted against the duty finally assessed or re-assessed,

as the case may be, and if the amount so paid falls short of, the

importer of the goods may pay the deficiency, with interest under

section [28AAl from the first day of the month in which the duty

is provisionally assessed till the date of payment thereof,

The appellant further submits that in the same way as per Section

28(t)(a) read with Explanation 1(b) of the Customs Act, 7962

where any duty has not been levied or not paid or has been short-

levied or short-paid or erroneously refunded, or any interest

payable has not been paid, part-paid or erroneously refunded, for

any reason other than the reasons of collusion or any wilful mis-

statement or suppression of facts, the proper officer shall, within

two years) from the relevant date i.e. the date of adjustment of

duty after the final assessment or re-assessment, as the case may

b

a
I

IE
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be, in a case where duty is provisionally assessed under section

18, serve notice on the person chargeable with the duty or

interest which has not been so levied (or paid) or which has been

short-levied or short-paid or to whom the refund has erroneouslv

been made, requiring him to show cause why he should not pay

the amount specified in the notice.

. Thus, it is premature to demand differential duties of Customs

under Section 28 of the Customs Act, 1962 as in the instant case

the impugned Bills of Entry is yet to be finaily assessed as

provided under Section 18(2) of the Customs Act, 1962.

Therefore, question of short payment of duty under Section 2g

ibid does not arise at all. Appellant submits that though the said

provisions are very clear and simple, in support of the above it

refers and relies upon amongst other following decisions ol

Hon'ble Apex Court, High Courts and Tribunal:

(i) COMMISSIONER OF C. EX. & CUSTOMS, MUMBAI Versus

r.T.c. r,TD. 2006 (2O3) E.L.T. s32 (s.C.)

(ii) PRAMOD KUMAR NATHANI Versus UNION OF INDIA 2016

(340) E.L.T. 642 (Cat.)

(iii) JAJU PETRO CHEMICAL PVT. LTD. Versus COMMISSIONER

oF CUSToMS (PORT)-2o17 (354) E.L.T. 61a (Cal.)

(iv) DEEP JYOTI WAX TRADERS PVT. LTD. Versus

coMMrssroNER oF CUSTOMS (PORT) - 2016 (333) E.L.r.

26s (Cal.)

(") ITC LIMITED Versus UOI 2010 (250) E.L.T. 189 (Del.)

(vi) SAHARSH DISTRIBUTORS PVT. LTD. Versus.

coMMrssroNER oF cus., NEw DELHI-2OL7 (3s4) Elry
671 (Tri. Del.) I ,' { ,

r!..i
(vii) IOCL Versus CoMMISSIONER OF CUSTOMS, MANGALWE.

2003 (159) E.L.T. 1152 (Tri. - Chennai) t.1:

It may please be appreciated that provisions for provisional

assessment and demand of duty short paid not paid etc. of Central

Excise Act, 1944 ar:d Customs Act, L962 are pari materia,

therefore, ratio laid down by the above referred some of the

decisions for Centra1 Excise is squarely applicable in the facts and

circumstances of the case. Therefore, it is prayed that impugned

order may be quashed and set aside only on this ground alone.

The learned Additional Commissioner has ignored these vital

submissions and grossly erred in determining the differential duty

Page 6 of 14
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under Section 28 of the Customs Act, 7962 in sheer disregard to

above provisions and settled position of law. He miserably failed

to appreciate that bills of entry were provisionally assessed and

without final assessment of Bills of Entry no duty can be

dcmanded and confirmed under Section 28 of the Customs Act,

1 962. Since, the assessment was provisional and duty of customs

were paid at the behest of the officers of the Customs so as to get

beaching permission early and handover the vessel to the

importer, so it cannot be said that duty paid by appellant is final.

The learned Additional Commissioner has totaily misplaced the

provisions of Section 2(23) "Import", Section 2(27) customs, over

Section 2(21) "India" and Section 12 for lery of duty of "Foreign

Going Vessel" and Section 87 of the Customs Act, 1962. In the

manner the learned Additional Commissioner has interpreted the

said provisions of Section 2(23) "lmport", Section 2(27) "lndia" and

Scction 12 for Ievy of duty of customs, then all the vessel which

touching intermediate port, all foreign going vessel have to pay

duty of customs on bunker/fuel, store, provision etc. Therefore,

his entire findings for confirmation of demand including the

findings that bills of entry was self-assessed and duty paid by the

appellant is disputed in demand under Section 28 is totally

erroneous

.n
3ifl,?

n

Appellant further submits that it is not the case of the department

that the said vessel was converted into coastal run, It is admitted

facts on record that the said vessel was foreign going vessel within

the meaning of Section 2l2L) of the Customs Act, 1962 and never

converted into coastal run after arriving at any port of India or

from the last call of port of India i.e. Kandia or use in coastal run

and voyage from Kandla to Albang was for scrapping/ breaking of

the vessel at Alang Ship Breaking Yard. This fact is also not in

dispute. So vessel remained Foreign Going Vessel till she reaches

at Along Ship Breaking Yard for breaking.

The learned Additional Commissioner either failed to understand

the simple language or intentionally tried to twist the same. It is

not matter of dispute that vessel was time being engaged in the

carriage of goods upto the last call of port i.e. Alang as it had

carried the cargo upto the intermediate port i.e. Kandla and there

cannot be any need to carry cargo from Kandla to Alang. The

a

t

learned Additional Commissioner

\
Page 7 of 14
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said definition also provides the touching any intermediate port in

India and many foreign going vessel's voyages are from one port

in India to another port in India may be with carriagc of goods or

without carriage of goods and for such journey no vessel is

required to pay duty of customs on usage of Fuel, Provisjons,

stores etc. as vessel remain foreign going vessel only. The duty of

customs is being collected only on usage of fuel, provisions, stores

etc only when the vessel is converted from foreign going vessel to

coastal run vessel and not in any other case. The learned

Additional Commissioner has contradicted his findlng on

provisions of Section 87 of the Customs Act, 1962. Similarly, he

has erroneously referred the Circular No. 58197 dated

06.1 1.1997 as appellant had not placed the reliance on the same.

In the same way he has erroneously placed reliance upon Circular

No. t5/2018 dated 04.10.2018 which is for passenger cruise

carry tourist on one place in India to another place in India and

not identical to the present case.

. Appellant submits that as per the provisions of Section 87 of the

Customs Act. 1962 any imported stores on board a vessel may,

without payment of duty, be consumed thereon as stores during

the period such vessel or aircraft is a foreign-going vessel or

aircraft. "Stores" is defined at Section 2(38) of the Customs Act,

1962, which read as under:

Section 2(38) 'stores" means goods for use in a uessel or

aircraft and includes fuel and spare parts and other articles of

equipment, u.thether or not for immediate fitting;

Thus, as per the above provisions of Section 87 read with

Section 2(28) no duty was payable on stores including fuel,

provisions etc. when same were imported and consumed on

board a foreign going vessel. Therefore, even otherwise,

confrrmation of demand of differential customs duty on Marine

Gas Oil (HSD) is without jurisdiction and liable to be quashed.

Page 8 of 14

*SE,CTION 87. Imported stores mag be consumed on
board a foreign-going uessel or aircraft. - AnA imported.

stores on board a uessel or aircraft (other than stores to nthich :

section 9A applies) mag, without pogment of duty, be

consumed thereon as stores duing the period such. uessel qr
aircraft i-s a foreign-going uessel or aircraft. "
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. The learned Additional Commissioner again miserably failed to

read and understand the plain language of the said section. He

has not disputed the status of vesscl as foreign going vessel and

the Customs Act nowhere provides to collect customs duty on

fuel, stores, provisions etc. on voyage of foreign going vessel from

one port in India to another port of India. Such duty can be

collected only when such vessel converted into coastal run and

used for carrying cargo one port in India to another port in India.

If the interpretation made by the learned Additional

Commissioner is considered as corrc:ct then all the foreign going

vcsscl when touches intermediate ports, duty of customs is

required to be collected on the fuel, stores, provisions etc. but

same is not being done at all.

. Appellant submits that Honble Apex Court, Hon'ble High Court

and Hon'ble CESTAT amongst other following decisions have held

that no customs duty is payable on consumption of fuel for

voyage of vessel from one port of India to another port of India

when vessel is foreign run vessel.

(g

*

ll.

7

a

Page 9 of 14

not similar to present case.

(i) JAIN MARINE SERVICES Versus COMMISSIONER OF

cusToMS, JAMNAGAR - 2009 l24O) E.L.T. 723 (Tri. -

Ahmd.)

(ii) COLLECTOR OF CUSTOMS & C. EX. Versus SOUTH EAST

ASIA SHIPPING CO. LTD - 1989 (43) 8.L.T.479 (Tribunal)

(iii) THE GREAT EASTERN SHIPPING CO. LTD. v. UNION OF

INDIA AND ANOTHER MISC. PETITION NO. 172169,

DECIDED ON 10-2-1973 - Bombay High Court

(i") COLLECTOR OF CUSTOMS, AHMEDABAD Versus

SHIPPING CORPORATION OF INDIA LTD. - 1987 ,29)

E. L.T. 182 (Tribunal)

(r) ASEAN CABLESHIP PVT. LTD. Versus COMMISSIONER

oF CUSToMS, COCHIN - 2o2O (374) E.L.T. 597 (Tri. -

Bang.)

The above referred decisions are purely on the subject but the

learned Additional Commissioner has summarily rejected all these

decisions, in sheer disregard to judicial discipline and placed

reliance upon judgements/decisions where in facts and

circumstances of each case different and issue in those cases was
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. Appellant further submlts that it is failed to understand that if any

differential duty is payable by it on the Bunker viz- Marine Gas

Oil/High Speed Diesel i.e. calculated in the present SCN less

already self assessed as well as provisionally assessed then whv

the proper officer while making order of provisional assessment

has not re-assessed the duty of customs especially when

Agriculture Infrastructure and Development Cess (AIDC) (Rs. 4 per

liter) and Road and Infrastructure Cess equivalent to Additional

duty of Customs ((i) Rs. 8 per liter) were not self asscsscd by

Appellant.

. Appeiiant submits that in fact the said two Cesses were exempted

vide Notification No. 11/202l-Cus. dated O1.O2.2O21 (Sr. No. 17)

and 21/2O18-Cus. dated 02.O2.2018 respectively. Therefore,

neither Appellant nor the proper officer while assessing the bills ol

entry provisionally not assessed the said two cesses. Therefore, no

differential duty is payabie by it as difference is arrived due to

demand of two cesses and thereby calculation of Social Welfare

Surcharge and the Additional Duty of Customs under sub-section

(5) of Section 3 of thc Customs Tariff Act, 1975 on the said two

CCSSES

In view of the above, in any case impugned order is liable to be

quashed and set aside on this ground alone as bills of entry was

never flnalized therefore no differential duty can be determined

under Section 28 ibid. In any case, difference in duty

provisionally assessed and to be linally assessed is demand of

said two cesses only, which were exemp ted under the said tw

notifications.

. Appellant in view of the above most respectfully submits that

since the said vessel was foreign going vessel and no duty was

payable on the said 3 goods used while her voyage from Kandla

to Alang Ship Breaking Yard so question of payment of

differential duty does not arise at all irrespective of the facts that

same were exempted. On the contrary it is entitled for refund of

Rs. 14,11,291/- as provided under Section 18(2) of the Customs

Act, 1962. Therefore, it is prayed that impugned order may be

set aside confirming demand under Section 28b ibid and Bills of

Entry may be ordered to assess finally with Nil duty on all the

said 3 goods viz. Bunker/Provisions etc. with consequential

relief.

Page 10 of 14
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4. Shri P. D. Rachchh, Advocate, appeared for personal hearing in

virtual mode on 15.01.2026. He reiterated the submissions made at the

timc of filing appeal.

5 I have carefully gone through the appeal memorandum as well as

records of the case, submissions advanced by the appellant during

personal hearing as well as the documents and evidences available on

record.

5.1 Before going into the merits of the case, it is observed that the

appeliant has submitted that the subject BilI of Entry was provisionaliy

assessed. On bare perusal of the subject Bill of Entry submitted, I find

that the Bill of Entry has not been finalized and is still Provisional.

5.2 It is observed that the Bill of Entry was provisionally assessed,

which is yet to be finalized. Now the issue before me is whether issuance

of show cause notice demanding differential duty and confirmation of the

same along with interest and imposition of penalty under Section 117 of

the Customs Act, 1962, in the facts and circumstances of the case, is legal

and proper or otherwise.

5.3 In this regard I rely upon the decision in the case of M/s. Roochees

Time Pvt. Ltd. & Others Versus. C.C.E. Jaipur-l l2Ol7 (6) TMI 696

CtrSTAT NEW DELHII wherein the Hon'ble Tribunai, Delhi relying upon

the judgement of Hon'ble Supreme Court in the case of Commissioner of

Central Excise and Customs, Mumbai Vs. ITC Ltd.- 12006 (2O3) E.L.T. 532

(S.C.)] has held that since the assessment is provisional and the proper
a t3r

*
.o

-F"ffi

tr*)

ty liability has not been quantified/ascertained as per the provisions of

ion 18 of the Customs Act, 1962, there is no question of short lery or

- le,,y of duty. Thus proceedings initiated under Section 28, is not

stainable. The Hon'b1e Tribunal, Delhi held that the proceedings

"5. Heard both sides and perused the records

6. The short question inuolued in thi"s appeal for consideration by the

Tibunal is, as to whether, before finalization of Bill of Dntry, uhich utas

proui.sionally assessed under Section 18 ibid, can the Department proceed

against the importer to confirm the differential dutA demand and for
imposition of penaltg.
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7. We find from the endorsement in the Bitt of Entry that the same u)os

prouisionallA assessed as per the order dated 21.i2.2006. It has aLso been

accepted in the shout cause notice as uleLl as in the impugned order that the

goods were assessed prouisionallg on execution of Surety Bond ancl on

paAment of Customs Dutt.t on the proui.sionally assesse rC ualue_ of tlte

imported goods. The authoities below haue not confirmed. the fact that after

finalization of the Bill of Entry, the demands u_tere conJirmed against th.e

appeLlant. Thus, in absence of ang documentary euid,ence to show

finalization of Bill of Entrg, it has to be construed that the same is still
proui.sional, auLaiting finalization.

8. Section 28 of the Act contemplates i.ssuance of shotu cause notice for
recouery of duties uhich u.tere not leuied or snort leuied. For i,ssuance of

show cause notice under such statutory prouision, the dutg liabititg is

required to be ascertained by the proper oJficer. In the present case, since

the assessment i.s proulsional and the proper d.utg liabilitg has not been

quantiJied ascertained as per the proui.stons of Section i8 ibid there is no

question of short leug or non-leug of dutg. Thus proceedings initiated under

Section 28, tuhich culminated in the impugned order dqted 17.12.2O13 in

our opininn uill not sustainable and uill not stand for judicial scntting, in

thi.s context, the Hon'ble Supreme Court in the ca.se of ITC Ltd. (supra) held_

that proceedings under Sectian 1 1 A of the Central Excise Act, 1944

(parimateia u-tith Section 28 bid.) cannot be initiated uithout completing the

assessment proceedings. The releuant paragraph in the said judgment is

extracted herein belou,t: -

"17. Section 11A of the Act prouides for a penaL proubion
penaltg can be leuied, the procedures laid dotun therein must be

Be

ulitL For construction of a penal prouision, it i.s trite, the goLden

literal interpretation should be applied. The difJicultg which mag b
bg the Reuenue is of no consequence. The pouer under Section 11A

Act can be inuoked onlg uhen a duty has not been leuied or paid or h
been short-leuied or short-paid. Such a proceeding can be initiated within
six months from the releuant date uhich in term.s of sub-section (3)(l)(b) of
Section 11A of the Act (which is applicable in the instant case) in a case

u.there dutg of excise b proui-sionallg assessed under the Act or the RuLes

made thereunder, the date of odjustment of dutg after the final
assessment thereof. A proceeding under Section 11A of the Act conno|
therefore, be initioted uithout completing the assessment proceedings."

9. Since the presertt proceedings were initiated under Sectian 28 ibid before

finalizatian of the assessment. the same rb not maintainable at this

juncture. Hou.rcuer, the Department i.s at liberty to take appropriate

mea.sures after finalization of the Bill of Entrg in question.
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lO. In uiew of the oboue, ule do not find ang merits in the Impugned order.

Accordingly, after setting aside the same, u)e allow the appeals in fauour of

the appellants. "

5.4 In the present case it is observed from the endorsement in the Bill of

Entry that the same was provisionally assessed. Thus, following the

decision of Hon'ble Tribunal in the case of M/s. Roochees Time Pvt. Ltd. &

Others Versus. C.C.E. Jaipur-l l2Ol7 (6) 'tMI 696 CESTAT NEW DELHII

and the judgement of Hon'ble Supreme Court in the case of Commissioner

of Centra,l Excise and Customs, Mumbai Vs. ITC Ltd.- 12006 (203) E.L.T.

532 (S.C.)], I am of the considered rriew that the present proceeding was

initiated under Section 28 ibid before linalization of the assessment and

the same is not maintainable.

5.5 Further, the Honble Tribunal, Kolkata in the case of Commissioner

of Customs (Port), Kolkata Versus Narsingh Ispat Limited I2O2O (37 3l

E.L.T. 118 (Tri. - Kolkata)l has held that it is well-established legal

principle that an assessment which is provisional is provisional for all

purposes.

TTESTEI)
(Ami a

c4t Commissioner (Appeals),

Customs, Ahmedabad
3r€ftar6'/s ERINTENOENT

l*rrgm.tar*lql, Ererarsr<.
CUSTOMS (APPEALS). AHMEDAEAO

Bu Resistered Post A.D.
F. No. 5/49-50 I /CUS/JMN/24-25 Dated:30.03.2026

'l'o a,i\

n:

r:l
(1) M/s. Compass Shipping Agency,

308, Prithvi Plaza, Opp. Ghogha Circle,
Bhavnagar-364 00 1 ,

(2) P. D. Rachchh, Advocate,
PR Associates, 901-8,
The Imperial Heights,
150 Feet Ring Road, Rajkot - 360 001,

7

6. In view of the above, the impugned order is set aside and the appeal

is allowed. The adjudicating authority is directed to take appropriate

measures after finalization of the subject Biil of Entry.

It

v/
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Copy to:

1. The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. Tlne Principal Commissioncr of Customs, Customs(prev), Jamnagar
3. The Additional Commissioner of Customs, Customs (prev), Jamnagar.
4. Guard File.
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