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q6 gg q, Ew Aqrfr TFI tr6 loqr rrqr

This copy is granted free of cost for the private use of the person to whom it is issued

1962 ET{I 129 (u (qqr

Hq-d't sqa{ A sH qk rs sfl?cr t crqi ol sn-eo rr6qs o{dr d d {s 3{rt{r st qIfr

Efl dr0-s € a c-616 ei<t oiw vkoTvgm vh'o loni-a €*tn1, lm {zrc+, (rt!il-E Eqrrrl

iis-d nl{, r-€ ftd} o1 g{0q1q sirtfi tr<a o1 T6'A e.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following

categories of cases, any person aggrieved by this order can prefr:r a Revision Application to

The Additional Secretary/Joint Secretary (Revision Applicat:on), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of

communication of the order.

iI / Order relating to :

S'sq TIIEI.

any goods exported

qtfi s.ITTTKI ffisrf,{ dI{T TEIT 1{r{d r1;6al wFI q{ 3dtt q rrq qrd

qT gq 11rdr R{Fr rR tsrilt qri }. fuS qilera rrrs S-flt c qfi qi gT Srr rrn-oq R{Fr rR irdrt
rrq qrd of qnr fr eril&ra qro € ofr d.
any goods loaded in a conveyance for irnportation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of r;uch goods as has not been

unloaded at any such destination if goods unloaded at such Cestination are short of the

quantity required to be unloaded at that destination.

ffUI iltr{ fifrqdlq{-@ , L962 lqql
B{q {$'d, ots,Eo-s,q-d e?tr ftft'E c-A &' qftd }. erftc airdr e i o. ,se7-1Fr( d fr crdlql
F.looo/-(Fqg qtD, EgR cra ), isr r{i qlf,ol A, Q sq fta rJrrcn }. u-qrFro qon d.ent.o
o1 A q.frEi. uft go., qfrn qq1 qrsr, qrrnqr rrqT as a1 rRr .ift; Fcg \rs orci qT ss$ 6-IT

d d t$ ots b sq fr o.2ool- sft{ qfr ('m drs € 3tlrf, A d,rts & sq q E. looo/-
The dupiicate copy of the T.R.6 challan evidencing paymenl: of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures ald Miscellaneous Iterns being the fee

) for filing a Revision Application. If the

ql

1

2

t6)

(a)

(-q)

(b)

fl) dcTE_@ crfuftqq', 1962 A'Giulrq x ire{T

3rdTqrft.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules

thereunder.

E-{rg r1g ildir ro@

(6)

(a)

(s)

(b)

{rr)

(c)

at qrcrft eltr ss fi r{Tq frgftfud oFr\rrrd vos fri eftc :

ftrs+t \'f, qfr fr qrm N d qrqff,q T@ Ere srn Aqr ?Tfu.

4 copies of this order, bearing Court Fee Stamp of paise lifty onl;r in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870.

4 copies of the Order-in-Original, in addition to relevant docunrents, if any

4

gTSiI rqdtr];rl

g€,1870 TE€.6

4s<& 3{e[il sIs{ qfl

$ul q, €rrd

rrq i{:FIIt {{I1&

(s)

(d)

prescribed in the Customs Act, 1962 (as amended
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(c)

7,t$
3. ffiyift

.'r.i dr
The revision application should be in such form and shall be verified in such mariqiei as

may be specified in the relevant rules and should be accompani:d by : ' ..''. . 
,

gr0aur & loq efid-Eq o1 + qFdqi

4 copies of the Application for Revision.
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arnount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.20O/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4 3rf,r{r oru lTrf,d & se-q fr qfr Q't{ qfr. {s' qrari t efiEd
qil{s o{dr d d a mqr{-@ or{fri{Tq 1e62 a1 Eltr 12e c (U & o{rIt{ trid $.q.-g q

dqtro-o., at*q tsEIa go o}t €sr o-r r{fl-f, orRro-{ur & scsr Frsftfud rra qr orfi-d sr{
vfae

c-E €. z fi ot{f{ qfr-d c-rE-d'+'

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can liLe an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

dqr{eo, }-frq B-frK {-tr s +qi f,{ o{fiftq
G{fuF{uT, qlffi&fqfr6

Customs, E::clse & Sendce Tax Appcllate
Tribunal, Ulcst Zotral Bcrcb.

qilfr dkd, cffi r*+, ftre frnrc+n ge,

3{gta{t, st6rr{lqrE-3800 1 6
Nr.Girdhar Nagar Bridge, Asarwa,

2"d Floor, Bahumali Bhavan,

5 ffirug orf}f{qq, Ls62t?' ETU 12e q (61 }. si{lr, dqr{eo G{fqftq'q', Ls62eir ErtT 12e
q (1) & erdl{ erfio& slqffifuogw$mrdisrFds-
Under Section 729 A 16l of the Customs Act,7962 an appeal under Section 129 A (1) of the
Customs Act, 1-962 shall be accompanied by a fee of -

(61 erfio Q vqRa crrd q qdi 16-S Sqt{o. eilq-flt Erqr qirfi r-qr {@' eirq qrq aqr drnqr
rFrr (s o1 {fi-q qtq d'rq Fqg qT v{t o-c d A \ry'EgR rqg.

(a)

u
where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

\ ruPees;

*qrg-tr e{Rro-r$ gnr qiqr rrqr {@
(s o1 ro-q drs orc Fqs € 3{m+- d ff6-{ {qA qErg drc € offo, q d fr; qiq EsR

qIcJ dr{T f,qrqld s6r

Frt
rrqr ei-s o1 1i[q qqRr ol{r Fqq € sfnro d d; es Esrt Tqg.

{ dITcI aIqT f,rTIqTs6iffidfrl1@3ffr-d € d EIT qiT[ TTqI {@'

where the amount of duty and interest demanded and penalty levied by any

Customs in the case to which the appeal relates is more than Iifty lakh rupees, ten

thousand rupees

officer of

(c)

,qT(s lO%o10% 3GT w, q6i {@ qT {@ \rq{€ :rsT@

duty ald penalty are in dispute, ot penalty, whele pena.lty alone is in dispute'
t of 1 0olo of the duty demanded where duty orArI appeal against this order shall lie before the Tribunal on paltren(d)

qr- (6l
: - Ctt{tIT

rii e-trfr

dA"TBs.

EI{Tts-ftI
3{fi-drrg

n-+- cr)3flaSr
ol v@qT3{fl-d(€

(a) tr an appeal for grant of stay or for rectiicaaon ofmistake or for any other Purpose; or

made before the ApPellate Tdbunal-Under section 129 (a) ofthe said Act, every appLication

(b) iar restoradon oI an appeal or arr application shall be accomparied bY a fee of fiv€ Hundred ruPees
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where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand mpees ;

+r{r 6{i qr, s6i &-{d ?E fd-{E fr e, 3rfffl tEr BrgrII t
F)

6rq ql rrf,Rrd
q1frq-q q, ol
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The present appeal has been filed by M/s. Cargo tiare, 04,2nd Floor,

Saurashtra CFS, Mundra, (hereinafter referred to as the AppellantJ in terms of

Section 128 of the Customs Act, 1962, challenging the ()rder-in-Original no'

MCH I I I AC I KRP I GT-L 1 24-25 dated O1.O4.2O24 (hereinafter referred to asthe

impugned orderJ passed by the Assistant Commissioner of Customs, Import

Section (Gr-I), Customs House, Mundra (hereinafter referred to as the

'adjudicating authority J.

2. Facts of the case, in brief, are that M/s. Rayyan Metal Industries

situated at B-72, MG Road, Industrial Area Mussorie, Htrpur, Mussorie (IEC-

ANXPM2169C) filed Bill of Entry No.2223114 dated 2O.O'.2.2O24 through their

CHA M/s. Cargo Care (AHDPM1O17FCH001) for import of "Zinc Ash" (CTH-

26201990) & "Zrnc Dross" (CTH-262O197O). The details declared in the Bill of

entry are as under:

Ass. Valu€

declared(Rs.)

22,66,8t6/-

"The sample as receiued is in tlrc form of lrcterogenec'us mixture of gregi.sh

fiable, non friable metallic & non metallic lumps of in egalar shape & sizes

hauing oidaised surfaces together uith gregish coan se pottder.;

It i"s composed mainlg of metallic zinc, oxides of zinc togetler uith small

amount of compounds of iron, aluminium & silicious ;natter.

Percentage of Total Zinc Content (% bg ueight) = 75.9'1

nP/
--<

lt. ',

,. r

t

Bill of Entry No. &
Date

Description of
goods

zinc Ash

(cTH-26201990)
22.2272223L14 dated

20.o2.2024
Zinc Dross

(cTH-26201910)
3.743

5,55,143

(;

I
I

,c
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ORDER-IN-APPEAL

:i:.
2.1 The said Bill of Entry was assessed by the -faceless Assessment

Group on "First Check" basis and the same was pushed to Port Assessment

Group for further necessary action. The imported goods ra'ere examined by the

officers of Docks Examination on 26.02.2024 in the pr€:sence of Authorized

Representative of Custom Broker and samples drawn under Test Memos

1205838 & 1205839 both dated 26.02.2024 were sent to CRCL Kandla for

testing. The CRCL, Kandla vide Test Report Lab No. 12O23-impo 129.02.2024

dated O4.O3.2O24 (for Zinc Ash) has submitted his report stating that as under-

Duty Payable

declared(Rs.)
Qty. in MTS



Perentage of Metallic Zinc f% bg weight) : 41.94

Perentage of Lead. Content (% bg weight) = 0.73

Percentage of Co.dmium Content (o/o bg weight) = It does not ansuered tlw

test for cadmium.;

It has the characteri-stics of Zinc Ash/ Skimmings.;

Seal.ed remnant sample refitmed herewith- "

t
F
16

15 a,

ffi
ry" I

" Nahre: Th.e sample os received is in tlrc form of gregi.sh shing metallic

lumps of inegular shapes & sizes hauing oxidaised surfaces.

Composition: It i.s composed mainlg of metallic zinc & small amount of

oxides of zinc, iron & aluminium.

Percentage of Total Zinc (o% by weight) = 95.58

Perentage of MetallicZinc (o/o bg wetght) = 92.28

Percentage of l,ead content (% bg ueight) = 0.32

It does not ansuered the test for Cadmium.

It has the characteistics of Zinc Dross.

Sealed Remnant sample refurned Lereuith "

2.2 From the above reports, it appeared that the imported cargo

declared as "Zinc Ash" & "Zinc Dross" were found to be as declared on testing by

the CRCL, Kandla. In compliance for the item under CTH 26201990 "Zrnc

Skimmings", the Test Report (vide Lab No. 12023-impol29.O2.2O24 dated

04.O3.2O24) has concluded that the imported goods have the characteristics of

Zinc Ash/Skimmings and the importer has furnished "Registration Certificate

cum-Pass Book for re-fining/recycling of Hazardous Wastes" bearing no.

I 27 7 8 / U PPCB / Ghaziab ad(UPPCBRO / HWM I Gh.aziab ad date 1 5. 1 0. 2 02 0 (valid

till 14.IO.2O25) as per Policy Condition 2 of Chapter 26 referred above. However,

with respect to item under CTH 26207910 "Zinc Dross", although the Test Report

(vide Lab No. 72o22-impo/29.02.2024 dated O5.O3.2O24) has concluded that the

imported goods have the characteristics of Zinc Dross, however, the importer

had not furnished the prescribed documents [as specified in schedule vIII of the

Hazardous and Other wastes (Management and Transboundary Movement)

Rules, 2016) as provided in the DGFT Import Policy at the time of filing of BE

Page 5 of 13
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The CRCL, Kandla vide Test Report Lab No. 12O22-irnpo 129.02.2024 dated

O5.O3.2O24 (for Zinc Dross) has submitted his report stating as under -

No. 2223114 dated 20.O2.2O24.



2.3 The import of the Zinc Dross (under CTH 26201910) is governed by

the Hazardous and Other Waste (Management and Transboundaqr Movement)

Rules, 2016. Chapter III of the Hazardous and Other Waste (Management and

Transboundary Movement) Rules, 2O16 deals with import and export of

hazardous and other wastes in/from the country and provides for the stratery

and procedure for import of hazardous and other wastes (under Rule 12 & 13).

2.4 In view of above, queries were issued to the imForter on 06.03.2024,

12.03.2024, 13.03.2024 & 23.03.2024 and their replies were received on

12.03.2024, 13.O3.2O24, 14.O3.2O24 & 2a.O3.2O24 respectively. In response to

above queries, tJre importer uploaded the documents on esanchit in order to fulfii

the compliance as mandated under Schedule VIII of the provisions of Hazardous

and other waste (Management and Transboundar5r) Rules; 2016 vide different

IRNs.

2.5 Out of these documents mandated under Sichedule VIII of the

provisions of Hazardous and other waste (Management and Transboundary)

RuIes,2O16, the importer failed to submit the documents mentioned at Sr. No. 5

& 6 of above table in as much as the document mentioned at Sr. No. 6 has not

been submitted and the authorisation submitted (Sr. No. 5 of the above table) is

for wastes mentioned in Schedule I (Cat. 7.al of the Hazarc:ous and other waste

(Management and Transboundary) Rules 2016 whereas the imported Soods (Z/g: -eL-? i
Dross) fall under Schedule III (BI1OO) of the Hazardous and other vyiife'a i,
(Management and Transboundary) Rules,2016. (t i .WSl

2.6 From the foregoing, it appeared that the importr:d goods "Zinc Drois".'

classifiable under Custom Tariff item 27201970 and subjet:ted to verification of

documents as prescribed under Schedule VIII of the provisic,ns of Hazardous and

other waste (Management and Transboundary) Rules,2O16 is being imported by

the importer M/s. Rayyan Metal Industries without sutrmission of relevant

documents. The importer for such acts of commission/ omission appeared liable

for penalty under Section 117 of the Customs Act, 1962 Also, the Custom Broker

M/s. Cargo Care has failed to discharge the obligations as laid down under

Customs Brokers Licensing Regulations, 2018 and had appears to have made

themselves liable for penalty under Section 117 of the Customs Act, 1962 for

such acts of commission/ omission.

The importer had attended Personal Hearing (tlrrough virtual mode)

x

)7
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ort 22.o3.2o24 and presented authorisation issued by Uttar pradesh pollution

Control Board bearing Ref. No. t27l8lup[CBlCirclel
(UPPCBHO)/HWM/HAPUR/ 2O2O d.ated, t5.IO.2O2O for Schedule- I, eategory 7.4

Non Ferrous metal bearing sludge and residue. They have submitlea that this

authorization has been issued by UPPCB under Hazardous and lther waste

(Management and Transboundary) Rules, 2016 for Zinc Dross.

2.a Consequently, the adjudicating authority passed the foll wing order:

He imposed a penalty of Rs. 50,000/- (Rupees Fifty Thousand Only)

on the importer M/s. Rayyan Metal Industries (IECAI,{XPM2169C)

under Section 117 of the Custom Act, 1962.

1

11"

3. SUBMISSIONS OF THE APPELLANT:

He also imposed a penalty of Rs. 25,OOO/- (Rupees ff*enry-five
Thousand OnM on the Custom Broker M/s. i".*o Care

(AHDPM1017FCH001) under Section 117 of the Custom Act,l962.

eing aggrieved with the impugned order, the Appellant has filed the present
3i-d

wherein they have submitted grounds which are as under:-

The appellant has submitted that the impugned Order i]s bad in law

contrary to the facts and circumstances of the case anfi attendant

rovisions of law, hence, if permitted to stand would result in grave miscarriage

of justice. Because the Order-in-Original is vitiated by non-application of mind

as the learned Respondent has lailed to apply his independent min to the vital

facts of the case and law attendant thereto and has passed im

the basis of wrong appreciation ofthe facts on record.

,A

4
v

t

ed order on

Because as per para 5.3 of the Impugned Order which reads as

"5.3 Further, I found that tlw Custom Broker M/ s. Cargo C[re (AHDPM-
l

1017FCH001) had filed tle bill of entry uith incorrect pQrtianlars as

discussed aboue. Whereas, Custom broker has been cast uith ln obligation

under the Atstoms Brokers Licensing Regulations, 2O18 (uide Regulation

1O) to adui.se his client to complg utith tle prouisions of the Act, otlrcr allied

reof, and in case of non-compliance,Acts and the rules and regulations t

Page 7 of 13
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shall bing the matter to the notice of the Deputg Com'nissioner of Customs

or Assistant Commissioner of Customs, as the case maA be and exerci.se

due diligence to ascertain tlrc correctness of any infonnation uhich imparts

to o client uith reference to ang utork related to clearance of cargo or

baggage and discharge his duties as a Customs Broker u-tith utmost speed

and efficiencg and taithout ang delag. Tlrcrefore, the i,nporter hos rendered

themselues liable for penal action under Section 117 o.f Customs Ad 1962."

In respect of the above mentioned the leamed Resporndent has failed to

appreciate the pertinent fact that the particulars declarecl in the BilI of Entry

were true and correct which was affirmed by the CRCL, Kandla test report.

Henceforth, in view of the above the allegations so levelled against the Appellant

for filing the Bill of Entry with incorrect particulars is unsustainable.

3.3 Because there being no wrongdoing on Appella.nt's part in filing the

said Bill of Entry, imposition of penalty on Appellant is ex-facie bad in law.

Appellant submits that the case of Department against irnporter M/s Rayyan

Metal Industries is that the importer is not in possession o1'the Authorization of

State Pollution Control Board and the linding against Appellant is that he failed

to exercise due diligence and failed to advise the importer to comply with the

provision of the Act. In Appellant's submission, the lindin6; is patently pererse

as learned Respondent thyself in the Impugned Order has recorded that

Appellant in the Personal Hearing dated 22.03.2024 trad presented the

Authorisation dated 15.10.2O20 issued by Uttar Pradesh Pollution Controi

Board. Thus, the holding of the learned Respondent being <:ontrary in respect of

the submission of the Authorisation holding Appellant guilty of not exer

due diligence is ex-facie perverse.

3.4 Because the Adjudicating Authority has grave ly erred in im

penalty under section 117 of the Customs Act, 1962 as the said sectio-n...

stipulates that "any person who contravenes any provisiorr of this Act or abets

any such contravention or who fails to comply with any provision of this Act with

which it was his duty to comply, where no express penalty is elsewhere provided

for such contravention of failure, shall be liable to penaltT not exceeding four

lakh rupees", whereas, in the present case, in filing th: said Bill of Entry

Appellant had neither contravened any of the provisions of the customs Act nor

abetted the importer hence imposition of penalty under section 117 of the

Customs Act 1962, is patently wrong and perverse.

/E
tb

?i

t'

ti

/-/a+)
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3.5 Because Section 117 of the Customs Act 1962 being a residuar5r

section can only be invoked in cases where no express penalty is elsewhere

provided in the Act for any such contravention and failure, whereas in the

present case the Appellant has righteously and duly complied with all the

provisions of the Customs Act 1962. Because otherwise also, penalty cannot be

imposed for the sake of only imposing penalty. In this regard, the Appellant relies

upon the case of Akbar Baddruddin Jiwani Vs. C.C. reported in 1990 147(F'LT

161 (SC)], wherein the Hon'ble Supreme Court held that "the discretion to impose

penalty must be exercised judiciously. A penalty will ordinarily be imposed in

cases where party acts deliberately in deliance of law or guilty of contumacious

or dishonest conduct or acted in conscious disregard of its application but not

in cases where there is technical or venial breach of the provisions ofthe Act or

where the breach flows from bona fide belief that he is not liable to act in the

manner prescribed in the statute. " In the case of Hindustan Steel V/s State of

Orissa 1978 (21 EW J 159 (SC), it was held that "an order imposing penalty for

failure to carry out the statutory obligation is the result of quasi criminal

proceedings and penalty will not ordinarily be imposed unless the party obliged

either acted deliberately in defiance of 1aw or was guilty of conduct contumacious

...' . or dishonest or act in conscious disregard of its obligation".

' ,:#
:,.r PERSONAL HEARING:

.1..-,.,'.'-- --4.' Personal hearing was granted to the Appellant on 05.06.2025,

following the principles of natural justice wherein Ms Reena Rawat, Advocate

alpeared for the hearing and she re-iterated the submission made at the time of

filing the appeal.

5. I have carefully gone through the case records, impugned order

passed by tJre Assistant Commissioner, Import Section (Gr-I), Customs House,

Mundra and the defense put forth by the Appellant in their appeal.

5. 1 On going through the material on record, I find that following rssues

required to be decided in the present appeal:

Whether the delay of 2-3 days in liling the appeal should be condoned.(i)

DISCUSSION AND FINDINGS:

Page 9 of 13
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(ii) Whether the imposition of penalty under Section 117 of the Customs Act,

1962, on the CHA is justified on merits, particularly in light of the CRCL Test

Report and the nature of obligations under CBLR, 2018.

5.2 The Appellant has sought condonation of a very minor delay of 2-3

days in filing the appeal, attributing it to an "inadvertent m;:stake by the clerk of

the concerned counsel in calculating the statutory period of limitation." Section

128 of the Customs Acl, 7962, provides for a period of sb:ty days for filing an

appeal, with a further condonable period of thirty days if sufficient cause is

shown for the delay. In this case, the appeal was liled with a delay of 2 days

beyond the initial sixty-day period, but within the condonat,le thirty-day period.

The Appellant has attributed the delay to an inadvertent m; stake by the cierk of

the concerned counsel in calculating the statutory period of limitation. While

parties are expected to exercise due diligence, minor dr:lays attributable to

administrative oversights, especially when the appellant acts promptly upon

discovering the issue, are generally condoned by appellate authorities to ensure

that justice is not denied on mere technicalities. Conside ring the explanation

provided, which indicates no deliberate inaction or gross negligence, I find that

the Appellant has shown "sufficient cause" for the delay. Therefore, the

miscellaneous application for condonation of delay is allovred in the interest of

natural justice and the appeal is admitted.

5.3 Section 177 of the Customs Act, 1962, is ,e residuary penalty

provision that applies where no express penalty is elsewhere provided for any

contravention of the Act or rules. It states: "Ang person u;ho contrauenes anA

prouision of this Act or abets any such contrauention or uhc, fails to complg with

ony proutsion of this Act tuith uthich it u.tas his dutg to comltly, and for which.no- .,-
express penaltg is elseu-there prouid.ed., shall be liable to a penattg not excegiing -. \

four lakh tupees. "

5.4 The impugned order imposed a penalty on the CHA for filing a Siil

of Entry with "incorrect particulars" and for failing to compl.7 with Regulation 10

of CBLR, 2018. However, the critical piece of evidence in ttris case is the CRCL

Kandla Test Report. This report, which is a scientific ar:.d objective hnding,

affirmed the truthfulness of the declaration made in the Bill of Entry by M/s.

cargo care, stating that "the goods as declared in the Bill of Entry are exactly

the same as those are found in the cRCL, Kandla Test F:eport". This linding

directly contradicts the very basis for imposing a penalty on the cHA under
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Section ll7. If the particulars declared in the Bill of Entry are found to be

"exactly the same" as the goods identified by a chemical examination report, then

the allegation of "incorrect particulars" cannot stand.

5.5 The position of Law as per various Judicial pronouncements is as

under:

i. Akbar Badruddin Jiwani Vs. Collector of Customs 1L99O 1*71 ELT 161

(sc)t:

The Hon'ble Supreme Court, while dealing with confiscation and penalty,

held that "the discretion to impose penalty must be exercised judiciously."

It is a well-settled principle that penalties are not ordinarily imposed for a

mere technical or venial breach where no express penalty is provided, or

where the breach flows from a bona frde belief that one is not liable to act

in the manner prescribed. While this case did not directly deal with Section

ll7, it strongly supports the principle that penalties should not be

imposed mechanically, especially where there is no deliberate

contravention or mens rea.

lt. Hindustan Steel Ltd. V/s State of Orissa 11978 l2l ELT J 159 (SCll:

This is a landmark Supreme Court judgment that clearly laid down the

principle regarding imposition of penalties. The Court held: "Penalty will

not also be imposed merely because it is lawful to do so. Whether penalty

should be imposed for failure to carry out a statutory obligation is a matter

of discretion .of the authority to be exercised judicially and on a

consideration of all the circumstances. Even if a minimum penalty is

prescribed, the authority has the power to refuse to impose penalty when

there is a reasonable cause for the failure. An order imposing penalty for

failure to carry out a statutory obligation is the result of a quasi-criminal

proceeding, and penalty will not ordinarily be imposed unless the party

obliged either acted deliberately in deliance of 1aw or was guilty of conduct

contumacious or dishonest, or acted in conscious disregard of its

obligation. Penalty will not also be imposed merely because it is lawful to

do so. "

,

a

,t

E

t. i

,r.r.;Gi-i)
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5.6 Applyrng the principles of above referred judicial pronouncements

to the present case, I draw the following conclusions:
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The direct evidence of the CRCL Test Report affirms t-ee correctness of the

declaration made by the CHA. This removes the very foundation of

"incorrect particulars."

11. If the declaration was correct, there is no contraventio n of the Act or failure

to comply with a duty to warrant a penalty under Section 117.

111 The OIO's conclusion that the CHA failed its due diligence obligation under

Regulation 10 of CBLR, 2018, appears to be without basis if the particulars

declared were, in fact, truthful and affirmed by scientific analysis.

Regulation 10 obliges a Customs Broker to, inter alia, exercise due

diligence to ascertain the correctness of information. V/hen the information

is confirmed as correct by an independent test report, it would logically

follow that due diligence was indeed exercised, or at least that no lack of

due diligence led to an "incorrect particular. "

lV. The imposition of a penalt5r under Section lI7 in such circumstances

would be a mechanical imposition without judicial ilpplication of mind,

especially when the department's own scientific report contradicts the

premise of the penalty. There is no evidence suggesting that the CHA acted

deliberately in defiance of law, was contumacious, dishonest, or

consciously disregarded its obiigations.

Therefore, based on the findings of the CRCL Test Report, which aflirmed the

truthfulness of the declaration, and in light of the principles laid down by the

Hon'ble Supreme Court regarding the judicious application c f penalty provisions,

the penalty imposed on M/s. Cargo Care under Section 117 of the Customs Act,

1962, is not sustainabl

the appellant

e on merits. I therefore set aside the penalty imposed o

The appeal filed by M/s. Cargo Care is hereby allowed.

{tlpI

7

+

E

i.! ,'.\,." -r4, .<.

\i...-:."..''

qENftf,,ATTESTED

ll"t'r'
arfi rrE' I s rPnefx rE N DE NT

{trn vraal trrftrq} ' 
rrc-'rdrd'

",' :rc.ri (P PPEALS), Al-ilrEOAen.l

AMIT G

Com rrissioner (A s),

Customs, Ahmedabad

Date: O9.O7.2025

Page 12 of 13

l

F. No. S/ 49-69/CUS/ MUN I 2024-25_--..-

itt Y



By Registered post A.D/E-Mail

To,

M/s. Cargo Care,

Oflice Number O4, 2nd Floor,
Saurashtra CFS, Mundra
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J/
to

The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.

The Principal Commissioner of Customs, Custom House, Mundra.
The Assistant Commissioner of Customs, Import Section (Gr-l), Customs
House, Mundra.
Guard File.
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