F. No.: GEN/ADJ/COMM /751 /2023-Adjn-0 /o Pr Commr-Cus-Mundra

-

| e e & WU g @ sy |
Hten e wE, 43, Fe, TR

OFFICE OF THE PRINCIPAL COMMISSIONER OF 7

CUSTOMS :

CUSTOMS NOMSE, MUNLEA, KITPON, SUIARAT e

A. File No. E GEN/ADJ/COMM/751/2023-Adjn-0/o Pr. Commr- Cus-
Mundra
'B. Order-in-Original No, . | MUN-CUSTM-000-COM-034-24-25
C. Passed by . | K. Engineer, —1
| Principal Commissioner of Customs,
i Customs House, AP & SEZ, Mundra.
D. Date of order and : |02, 01.2025. .
Date of iasie: | | 02.01.2025
E. SCN No. & Date | : | SCN F. No. GEN/ADJ/COMM,751,2023-Adjn-0O/o Pr.
| I Commr- Cus-Mundra, dated 03.01.2024,
| F. Noticee(s) / Party / | : | il M/s. HM. Trading Co,
Importer |

B-216.2nd Floor, Gopal Palace, Nr. Shiromani Complex
! Nehrunagar, Ahmedabad, 380015

11} Shri Manish Ashwinbhai Parikh

Partner, M/s. H.M. Trading Co. (IEC-AAHFH2742R)

B-216, Gopal Palace, Near Shiromani Complex
Nehrunagar, Ahmedabad-380015

G.DIN ' 20250171MO00000218543 |

-
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This Order - in - Onginal is granted to the concerned free of charge.
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Any person aggrieved by this Order - in - Original may file an appeal under Section
129 A (1] {a) of Custorzs Act, 1962 read with Rule 6 (1} of the Customs {Appeals)
Rules, 1982 in quadruplicate in Form C A, -3 to;
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“Customs Ewcise & Service Tax Appellate Tribunal, West Zonal Bench, 2=
floor, Bahumali Bhavan, Manjushri Mill Compound, Near Girdharnagar Bridge,
Girdhamagar PO, Ahmedabad 380 004."
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Appeal ahall be filed within three months from the date of communication of this
firder.
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Appeal should be accompanied by a fee of Rs. 1000 /- in cases where duty, interest,
fine or penulty demanded is Rs, 5 lakh |Rupees Five lakh) or less, Rs. 5000/- in
cases where duty, interest, fine or pepalty demanded is more than Rs. 5 lakh
(Rupees Five lakh) but less than Rs.50 lakh {Rupees Fifty lakhs) and Rs. 10,000/ -
in cases where duty, interest, fine or penalty demanded is more than Rs. 50 lakhs
[(Rupess Fifty lakhs). This fee shall be paid through Bank Draft in Gvour of the
Assistant Registrar of the bench of the Tribunel drawn on & branch of AOY
nationalized bank located at the place where the Bench is situated.
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The appeal should bear Court Fee Stamp of Re.5/- under Court Fee Act wheress
the copy of this order attached with the appeal should bear a Court Fee stamp of
Rs.0.50 [Fifty paisa only} as prescribed under Schedule-1, Item 6 of the Court Fees
Act, 1870.
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of payment of duty/fine/ penalty etc. should be attached with the appeal memo.
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While submitting the appeal, the Customs (Appeals) Rules, 1982 and the CESTAT
[Procedure| Rules 1982 should be adhered to in all respects.
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An appeal against this order shall lie before the Tribunal on payment of 7.5%
of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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F. No.: GEN/ADJ/COMM /751 /2023-Adjn-0/o Pr Commr-Cus-Mundra

FACT OF THE CASE IN BRIEF

M/s. H. M. Trading Co., B-216, Gopal Palace, Near Shiromani Complex,
Nehrunagar, Ahmedabad-380015 having I[EC No. AAHFH2742R (hereinafter
referred to as ‘M/s HMT) has filed Bills of Entries (BEs} for import of Artificial
Grass/PVC Grass classifying the goods under CTH-39 189090/ 57039090 &
57033090 through their Customs Broker M/s. N K Impex & Logistic Pvt. Ltd
[CHA-AAECN4072ECHO01P) at Mundra port.

2. Intelligence was gathered to the effect that M/s HMT was mmporting
vanous type of floor covering viz Artificial Grass/PVC Grass etc. oy way of mis
ciassification of the goods under CTH- 39189090, It was noticed that floor
covering of Plastics are covered under heading 3918 whereas the floor COVErings
of textile material are covered under CTH-57033090 For illustration, relevant
Headings and description of the Customs Tarifl is being reproduced herein
under:

The Note 1 of Chapter 57 is reproduced below:

“l. For the purposes of this: Chapter, the term “carpets and other
textile floor coverings” means floor coverings in which textile materials serye
as the exposed surface of the article when in use and includes articles
hawing the characteristics of textile floor coverings but intended for use for
other purposes...”

Therefore, as per Chapter Note | of Chapter 57, floar coverings in which
textile materiais serve as the exposed surface to be classified under chapter 57.
The rate of duty levied as per the declared CTH-39189000 is @ 15%
(BCD)+ LO%(SWS)+ 1 8%{IGST), whereas, the rate of duty under CTH-57033090 is
@ BCD @20% or Rs.55 per Sq. Meter (whichever is higher] +0% (SWS}+12%
(IGST).

INVESTIGATION OF THE LIVE BILLS OF ENTRY:
3.1 On the basis of above intelligence, the goods covered under following live

BEs filed by M/s HMT through their Customs Broker M/s N K Impex were put
on hold for examination by the officers of the SIIB, Custom House, Mundra:

Sr. Na. BE No. & date | Item as deseribed in the BE :
1 7427798 dated 09.02.2022 Artificin] Grass under CTH-39 189090 |
2 7459324 dated 11.02.2022 | Arificial Grass under CTH-39 189090 |

3.2 The goods covered in the sbove BEs were examined under punchnama
dated 16.02.2022 and 17.02.2022 respectively (RUD-1) and representative
samples were drawn and sent 1o the CRCL, Kandla for testing purpase. The test
reports received from the CRCL, Kandla (RUD-2) testified that the samples were
made of woven base fabric of Polypropylene strips yams tufted with green mixed
yams made of polyethylene (eut piles). On the other side it is covered with
Polyester filament yams, further covered with black colored material based on
butadiene styrene. As per the test report, it was crystal clear that the artificial
grass was mainly covering made of two layers of woven fabric of polypropylene
and polyethylene strips, these pile tvpe strips are tufted in the middle layer and
coated with the butadiene styrene from the back. The exposed surface is made
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from strips through tufting process and hence the merit classification of the
goods was found under CTH-5703. Further, on pursuance of Rule 6 read with
Rule 3{a} of General Rules of the Interpretation of First Schedule of Import tariff,
the merit classification of the goods declared as artificial grass are under CTH
57033090 and the applicable rate of duty to the CTH 57033090 are @l 204 or
Rs. 55 Per Sqm, whichever is higher (BCD) + 0% (SWS) + 12% (IGST). Here, it is
pertinent to mention that wedf 01.02.2022, the CTH 57032090 has been
replaced with CTH-57033990 and hence, w.ef 01.02.2022 the merit
classification of the goods declared as artificial grass are under CTH 57033960,

3.3 In view of the Test Reports, prima facie it appeared that Mfs HMT has
imported ‘Artificial Grass' by way of misclassifying the product with intend to
evade the Customs Duty, the investigation was extended towards the previous
import of ‘Artificial Grass' by M/s HMT and Summons dated 08.03.2022 &
19.03.2022 (RUD-3) were issued to the import in-charge of M/s HMT for
submission of all the documents related to import of ‘Artificial Grass' from
Mundra Port and payment particular thereon. A statement of Shri Manish
Ashwinbhai Parikh, Partner of M/s H M Trading Co., Ahmedabad ([EC No.
AAHFHZT742R) was recorded under Section 108 of the Customs Act, 1962 on
23.03.2022 (RUD- 4), wherein, he inter-alia stated that

~ He was Partner of M/s H M Trading Co. and other partners are his son and
wifey

# M/s HMT was doing trading business and importing artificial grass and
selling in domestic market through whole sellers and he looks after
important work, sales and other activities of the firm;

# He verifies the check list before filing of Bills of Entry by their C.B. M/s N,
K. Impex & Logistic Put. Lid., who are filing their B/ E since Jan 2020):

# He had finalized the Classification of Artificial Grass under CTH 39189090
in the check list of bills of entry on the basis of import documents!

~ He was asked to go through the Custom Tariff CTH 3918 - Floor coverings
of plastics, whether or not self-adhesive, in rolls or in the form of tiles: Wall
or ceiling coverings of plastics, as defined in Note 9 to this Chapter, Tariff
sub heading 391890- Of other plastics and 39189090- Other and the
Chapter Note 9 of chapter 39 " For the purpose of heading 3918, the
expression "Wall or ceiling coverings of plastics” applies to the products in
roils, of a width not less than 45 em, suitable for wall or ceifling decoration,
cansisting of plasties fived permanently on a backing of any material other
than paper, the plastic layer {on the face side) being grained, embossed,
coloured, design printed or otherwise decorated”,

and on being asked to explain, how the goods imported by them were
classified in CTH 39189090, he stated that us per above details, the goods
imporied are not classifiable in 39189090, however the same are in rolls
and also usable for wall coverings and it is also decorated item, therefore
they had classified the same under CTH 39189090, He didn't know other
technical things about the gooads;

On being informed that the Bills of Entry 7427798 dated 09.02.22 and
7459324 dated 11.02.22 were hold by the SIIB and examination of the
goods carmed out under Panchnama proceedings dated 16.02.2022 and
17.02.2022 respectively in the presence of their CBR and alse samples of
the items drawn by the department and on being asked to go through the

‘_I
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said panchnamas and to explain as to whether he is satisfied with said
proceedings, he stated that during the examination of both carge, their CBR
was present and he has already received copies of said panchnamas and
he is satisfied with the process of examination and sampling of the items;
His attention was invited to copy of BL No.YMLUS236128925 dated
14.01.2022 issued by the shipping Line - Huan Ming (Shanghai)
International Shipping Agency Co.Lid. and B/ L No.VASSHA2201090 dated
11.01.2022 issued by Vaseco Maritime Pie.Ltd, and on being pointed out that
the items are mentioned as “Tufted PE Yarn Anifidal Grass” and HS Code
mentioned as 391890 and on being asked as to why the correct and
compilete name of items are not mentioned in the Bills af Entry filed by them,
he stated that he was not aware in the matter but it may be due to general
practics;

On being asked to go through the Customs Tariff CTH 5703 wherein it is
mentioned -Carpets and other textile floor coverings, tufted, whether or not
made up- and to expiain that &t appears to be the reason for hiding the
correct name of the imported goods “Tufted PE Yam Artificial Grass® so that
the system or Customs Department will not find out the correct classification
of the imported goods, he stated that he had not mentioned the incomplete
name of imporied goods with intention to hide the facts;

On being asked to inform the end use of the imparted item artificial grass,
he stated that as per his knowledge, the items end use are- Floer coverings,
Wall covenings, for decoration in malls, terrace covering, balcony covering,
small gardens in societies, sanitary ware shops, door mats etc.;

On being handed over copies of test memo No. 189, 190, 1891, 192, 193 and
194 all dated 17.02.2022 having test reports on the backside af said test
memos and on being asked to go through the test reports of CRCL, Kandla
given on back side of said test memo's wherein it is mentioned that the item
is made of two layer of woven fabric of Polypropylene and polyethylene strip
yam, tufted with green mixed fine strip of cut pile of Polypropylens and
polyethylene on ore side & covered based on fmatnly) Acrylonitrile
Butadiene Styrene {ABS] and to offer comments and iwhether he agrees with
the test report, he stated that he has gone through the test reports and one
copy of each has been received by him and he agrees with the said test
reporis.

His attention was invited to following issues under investigation by the
department;

-In wew of the test reports, the said Artificial Grass are made of twe layer
fone white and another is black) of woven fabric of Polypropylene strip yam,
tufted with green colour mixed yam feut pile) and composition of fmainly)
Polypropylene and Polyethylene an one side & coated with black (pink)
colored layer based on buladiene styrene material on other side,

Note I of Chapter 57, which is reproduced below:

“l. For the purposes of this Chapter, the term “carpets and
other textile floor coverings® means floor coverings in which textile
matenals serve as the exposed surface of the article when in use and
mneludes articles having the characteristics of textile floor coverings
but intended for use for other purposes..."
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- ASperthe CTH 5703- Carpets and other textile floor coverings, tufted,
whether or not made up, CTH 570330- OF other man made textile
meterial As per Chapter Note 1 of Chapter 57, floor coverings in which
textile materials serve as the exposed surface to be classified under
chapter 57.

As the exposed surface is made from strips through tufting process
and textile materiol used for preparation of artificial grass, the merit
classification of the goods is under heading 5703,

- The merit classification the goods as Artificial Grass fin this case) are
under CTH 57033990. The rate of applicable duty to the CTH
37033090 at effective rate of duty BCD- 20% or Rs.55 per Sg. Meter,
whichever is higher+ 1 0% SWS)+ 12%({IGST).

on being asked as 1o whether he agrees with classification of goods under
CTH 57033090 and payment of applicable duty, ke stated in affirmative
that he is agree for the classification of imported goods under CTH
27033090 and is ready for payment of applicable duty as per said CTH for
the above said two BE's.

Un being asked 1o go through the details of panchnama dated 16.02.2022
in respect of examination of goods of B/E No.7427798 dated 09.02.2022
and to inform as to whether he agrees with the caloulation of 310 rolls into
10332.75 Sq. Mtrs and to go through the details of panchnama dated
17.02.2022 in respect of examination of goods of B/ E No. 77459324 dated
11.02.2022 and to inform as to whether he agrees with the calculation of
320 rolls mto 10635.69 Sq.Mirs, he stated that he agrees with the above
said calculation of rolls into square meters.

On being informed that he has confirmed the total sq. mtrs. Of all items and
on being asked as to whether he agrees for valuation of goods be taken as
per NIDB data for the caleulation and payment of apglicable duty on the
above said items, he stated in affirmative that he is agreed for
payment of duty as per NIDE data for the identical items available
at the nearest point of his above B.E. He requested to take minimum
value of the goods as per NIDB data.

He was shown NIDB data sheet, as per that valuation of {tems Artificial
Grass given and rates per Sq.Mtr is mentioned as under :-
Rs. 147.77 per Sq.Mtr. for 25 MM,
- Rs.193.78 per Sg.Mir. for 35 MM,
- R=2.212 .37 per Sg.Mtr. for 40 MM,

and on being asked as to whether he agrees with the calculation of valuation
as per said NIDB data sheet, he stated that he has gone through the said
sheet and stated that it is difficult for him for marketing the goods at such
valuation and requested to take lmver valuation, if possible/ available,
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of goods under CTH 57033090 and ready to pay the applicable duty

3.4 From the sbove, it appesred that the M/s HMT has mis declared the
imported goods and attempted to import the goods by resorting to
undervaluation and mis classification, therefore, the cargo covered under BE No.
T427798 dated 00.02.2022 and 7459324 dated 11.02.2022 were found liable to
confiscation under Section 111 of the Customs Act, 1962 and thercfore, were
seized under Section 110 of the Customs Act, 1962 vide seizure memo both dated
29.03.2022 [RUD-5).

3.5 Thereafter, M/s HMT requested for provisional release of the goods and
requested o re-assessment of the goods on reclassification of the same under
CTH-57033090 and agreed to pay the differential duty thereon. The competent
authority approved the request of M /s HMT for provisional release of the goods
with re-assessment of the subject BEs on re-determined value as per NIDB data
to cover differential duty and applicable Bond and Bank Guarantee for
fine/ penalty or any other conditions as per the provisions of Section 1104 of the
Customs Act, 1962 as decided by the adjudicating authority. Accordingly, the
BE No. 7427798 dated 09.02.2022 and 7459324 dated 11.02.2022, were re-
classified and re-assessed. The goods have been released provisionally on
applicable Band and bank Guarantee.

3.6 Thereafter, a Show Cause Notice No. GEN/ADJ ADC /1504 /2023-Adjn-
Ofo Pr.Commr-Cus-Mundra dated 28.07.2023 has been issued by the
Additional Commissioner, Custom House Mundra 1o M/s HMT under Section
124 of the Customs Act In respect to the BE No. 7427798 dated 09.02,2022 and
7459324 dated 11.02.2022 proposing therein reclassification of *Artificial Grass®
under CTH-57033090, confiscation of the goods valuing Rs. 36,06,379 /- under
Section 111 (m] and Penalty under Section 112 (&) (ii) of the Customs Act, 1962,
The above sald SCN dated 28.07.2023 is still pending for adjudication.

INVESTIGATION OF THE PREVIOUS /SUBSEQUENT BILLS OF ENTRY:

4.1 Meanwhile, it was noticed that in past also, M/s HMT had imported the
similar item, i.e. Artificial Grass by classifving the same under CTH-39 189090,
Therefore, to cover the previous import of Artificial Grass at Mundra Port, M /s
HMT was asked to submit detail of such import vide Summons dated
08.03.2022, 19.03.2022, 29.03.2022, 13.06.2022, 20.07.2022, 09.01.2023,
14.02.2023 & 01.08.2023 and letter dated 18.04.2023 (all RUD-6). M /s HMT,
however has neither submitted any detail/information called for vide above
summons and letters nor appeared himself or through his authorized persons to
give statement in the matter.

4.2 Theérealter, the past imports of M/s HMT from Mundra Port regarding
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Artificial Grass have been checked from the EDI system and it appears that M /s
HMT has imported Artificial Grass by classifying the same under various CTH-
39189090, 57039090 & 57033090. Here, it is pertinent to mention that the
investigation of the live consignment covered under BE No, 7427798 dated
09.02.2022 and 7459324 dated 11.02.2022 has resulied that the Artificial Grass
imported by M/s HMT merit classification under CTH- 57033090 and attract
BCD @ 20% or Rs. 55 per sqm whichever is higher. Therefore, pnima facie it
appearcd that the ‘Artificial Grass' imported by M /s HMT by classifying the same
under the CTH other than 57033050 were mis classified and hence investigation
in respect to these previous BEs above has been initiated separately on the basis
of the information /detail available on recard.

4.3 Whereas, from scrutiny of the Bill of Ladings (BL)/commercial
invoices/ Country of Origin Certificate {COQ) in respect to the BEs filed for import
of Artificial Grass, it appears that in some cases, the HSN eode of the imported
item is mentioned as 57033090, whersas, in the BE, M /s HMT has declared HSN
of the same item as S70300890. For illustration, scan image of Bill of
Ladings/COO and corresponding BE filed by M/s HMT are reproduced herein
under for illustration:
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In the BE No., 9520840 dated 10.11.2020, the
HSN of the goods was mentioned a8
ST039090 whereas in the COO and BL, the
HSN is mentioned as 57033090,

o = —

— Mol

Here it is pertinent to mention that the World Customs Organization's
Harmonized System (HS) uses code numbers to define products. A code with &
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low number of digits defines broad categories of products: additional digits
indicate sub-divisions into more detailed definitions. Six-digit codes are the most
detailed definitions that arc used as standard. Countries can add more digits for
their own coding to subdivide the definitions further according to their own
needs. Products defined at the most detailed level are “tarifl lines",

In view of the above, it appears that in the BL & COO, items are mentioned
as “Artificial Grass™ and HS Code mentioned as 57033090 which atiracts BCD
@ 20% or Rs. 55 per sqm whichever is higher whereas at time of fillmg BE, M /=
HMT changed the HSN of the goods as 57039090 which attract BCDdE20%.
Therefore, it appears that M/s HMT was hiding the correct classification of the
goods with intend to evade the Customs duty on imported goods.

4.4 Similarly, in the BE No, 4805062 dated 24.07.2021. it is noticed that the
description of the goods is declared as “Artificial Grass™ with CTH-39189090,
whereas, in the BL, the description of the goods is mentioned as “Tufted PE Yarn
Artificial Grass®.

BE No. 4805062 dated 24.07.2021and its corresponding BL:
SCAN IMAGE-4
e
- — e ———
- — —
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In view of the above, it appears that in the BL, items are mentioned as
“Tufted PE Yarn Artificial Grass" and HS Code mentioned as 391890, whereas
in the BE, the item is mentioned as Artificial grass with HS Code- 391890, Here,
it pertinent 1o mention that as per the Customs Tarifl, Carpets and other textile
floor coverings, tufted, whether or not made up are covered under CTH 5703,
Therefore, it appears that M/s HMT mis declared correct name of the imported
goods "Tufted PE Yarn Artificial Grass” to avoid payment of higher customs duty,

4.5 Whereas, the description end CTH declared by M/s HMT in the Bill of

Entry and description and H8N mentioned on the BL/COO have been compared
as under:
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TABLE-1
CTH Iem descripaon as per | HSN deciarad |
Sr.No. | BENo. | Date ltem descripion s: parBE | deciared | BL asparBL |
in the BE
1 6681758 | 26-01-2020 | TUFTED PE YARN 30189080 | TUFTED PE YARN | 39188080
L ARTIFICIAL GRASS- HEIGHT ARTIFICIAL GRASS. ;
Z 8796858 | 14-06-2020 | TUFTED PE YARN 38189080 | TUFTED PE YARN | 309180080 |
! ARTIFICIAL GRASS- HEIGHT: ARTIFICIAL GRASS- |
] 9520840 | 10-11-2020 | ARTIFICIAL GRASS 57039080 | Artfcal Grass 700080 |
4 OBSRS00 | 23-11-2020 | ARTWICIAL GRASS 57035090 | Arificzal Grass 57033080 |
5 2134425 | 78.12.2020 | ARTIFICIAL GRASS | 57039000 | Artifickal Grass | ETOZI0R0 |
& | 791845 | 0801-3021 | ARTIFICIAL GRASS 57033060 | Artiicial Grass 57033060
7 2414402 | 18012021 | ARTIFICIAL GRASS | 57039080 | Anificial Grass 57033080
3 2665035 | 08-02-20271 | ARTIFICIAL GRASS S7T033080  Anificial Grass E7033080
g 3809797 | 11052027 | ARTIFICIAL BRASS 30189090 | Anificial Grass 38188090
(10 | 4033005 | 21052081 | ARTIFICIAL GRASS 34189090 | Anificial Grass | 39148050
1M | 4805062 | 24-07-2021 | ARTIFICIAL GRASS 34189080 | Tulted PE Yam 36150080
Astificial Grass
12 | 4B4T735 | 25-07-2021 | ARTIFICIAL GRASS 39188090 | Tufted PE Yam I5186060
Arfficial Grass
K] 5383843 | 08-09-2021 | ARTIFICIAL GRASS 301808050 | Tufled PE Yam IS1RB080
Arfificia! Grass
4 5805820 | 18-10-2021 | ARTIFICIAL GRAGS 35165060 | Tuked PE Yam 39165090
Artificial Grass
15 314781 | 3101-2022 | ARTIFICIAL GRASS 35188080 Tuhed PE Yam
Arrlicial Grase
|
(16 | 9269557 | 24-00-2022 | ARTIFICIAL GRASS 57038060 | Artfcial Grass EGCE
17 0391165 | 0307-2072 | ARTFICIAL GRASS | 5700000 | Tufted PE Yam 57030
Artificial Grass |

* These BEs [Sr. No.6 & ﬂ‘J were classified under correct CTH-57033090 m-él duty
was paid @ Rs. 55 per sgm.

4.6 Furthermore, from scrutiny of past BEs and Commercial |nvoices
uploaded on E-Sanchit by M/s HMT, it is noticed that the supplier in all these
cases was same, vz M/s Inred [Shanghai) Material Technology Co. Lid. Room
No, 302, No. 458-2 Xinghuia Quare, Guoada Road, Yangpu, District Shanghai-
200001. However, in case of BE No. 2291846 dated 09.01.2021 and 2665035
dated 08,02.2021 (Sr. No. 6 & 8 above) they had classified the tmported goods in
correct CTH- 57033090 and paid the duty @ Rs. 55 per sgm but in remaining 15
cases, it appears that M/s HMT has imported same item, i.e. ‘Artificial Grass’
from same supplier under various consignments but mis classified with intend
to evade customs duty,

4.7 Whereas, Shri Manish Ashwinbhai Parikh, Partner of M/s HMT in his
statement recorded on 23.03.2022 has categorically stated that since the
supplier has mentioned the said CTH 391890902, therefore, they have
mentioned the said CTH in their imports being made since Jan.2020. He further
stated that in their imports of Artificial Grass made vide Bills of Entry
No.2291846 dated 09.01.2021 and No.2665035 dated 08.02.2021, they have
classified the goods under CTH 57033090 and paid the applicable duty. On being
painted out that when they have already classified the similar goods under CTH
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57033090 and paid applicable duty thereon -per sq. mtr. why he has not followed
the same procedure for other Bills of Entry, he stated thai the supplier has
mentioned the CTH as 39189090 and therefore, he also classified the goods
under said CTH. The above submission of Shri Manish Ashwin bhai Parikh
appears as not correct in as much as can be perceived from the above table that
in many instances, in the BEs, they have declared the CTH and description of
the goods imported different from the description and HSN mentioned on the
Bls.

4.8 Whereas, on analysis of NIDB data of impert of similar items in recent past,
it was noticed that prnce of the Artificial Grass varies with the size range.
Therefore, undervaluation of the imported items was also suspected in the
present matter. It appears that the assessable value declared by the importer in
the previous BEs is also liable to be rejected under Rule 12 of the Customs
Valuation (Determination of Value of Imported Goods) Rules, 2007 ([CVR, 2007
for short) and need to be re-determined under the CVR, 2007. Since, the
transaction value of the impugned goods could not be determined under the
provisions of sub-rule (1] of Rule 3 of the Rules ibid, the same is required to be
determined under subsequent rules of the CVR, 2007. In the present case, NIDB
data of import of identical item at Mundra Port from China as well as other ports
during the period range of the time of filling Bill of Entries has been checked and
the price of different size of ‘Artificial Grass’ are found and required to congidered
for re-determination of the value of the imported goods in terms of Rule 4 & 5 of
the CVR, 2007. The re-determined value of these BEs is detailed in the Annexure-
A aitached to this noticed and & summary of the same is reproduced
hereinunder:

TABLE-2

' Value declared | Value as per NIDB | Difference (in |
il s Due 5BEs faRe) |denRel | R ; |
1 | 6681758 | 20-01-2020 | 930909 2068085 1133158 |

2 B796655 | 14-00-2020 | 01213 1632858 TBO735

3 0520840 | 10-1%-2020 | 1007883 1877100 BEGZ1T

4 OEEE500 | 23-11.2020 | 1029768 1727152 G87364

g 2134425 | 26-12-2020 | 2074586 T 1415337

8 2414402 | 18012021 | 1164407 2515088 1350681

7 3000797 | 11-05-2021 | 873381 2455018 1485635

[] 4033005 | Z1-05-2021 | 604763 1456631 FE08ET
g 4805062 | 24-07-2021 | 1260051 5016004 756043 |

10 [4B47735 | 28-07-2021 | 1323137 3247002 1623865

11 | 5383843 | (-09-2027 | 1299010 3734168 | 1635158

12 | 5805820 | 16-10-2021 | 1278561 5238272 | 3857721
13 [ 7anTel | 3i01az 27T 3875858 | 2808640 |

14| 620957 | 24-06-2022 | 1083870 2210584 | 1126705
|15 | 5301185 | 0G-07-2022 | 1220871 2673048 E=2
g | 1,74,41,6581- | 4,28,16,878)- | 2,53,75,220)-

In view of the above, it appears that in case of Import of ‘Artificial Grass’
by M/s HMT vide above tabulated BEs (all 15 BEs and their supporting
documents are RUD-T), there was gross undervaluation of the imported items to
the tune of Rs. 2,53,75,220/-.
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4.9 Whereas, it appears that the CTH-5T033090 attracts BCD @ 20% or Rs. 55
per agm whichever is higher + 0% SWC+12% IGST. In the BEs, M/s HMT has
declared the unit of quantity in kg, therefore to ascertain the duty payable on the
imported items, the quantity in sgm has been taken from the BL/commercial
invoice/ packing list of the respective BEs as mentioned in the Annexure-A,
attached to this notice it is noticed that in all cases BCD (& Rs. 55 per sqm is
higher. Thus, duty liability on the above said BEs has been calculated ag detailed
in the Annexure-A, attached to this notice and summarized as under:

TABLE-3
Total Duty Total duty
Declared "'"‘“"u
% | s Giyin | Yem | intheBE | Valimas Eﬁh Difference | Difference
- | wtn| 000 |02 | ™ | | W
sowse oSt
e @)

1 | 6661756 | 26-01-2020 | 8500 352236 2064065 | B34748 | 1133196 | 481908
|2 |B7eesE | 14052020 | 10805 | o113 357665 1892868 | 670025 | 780735 | 512331
| 3 [9520840 | 10-1%-2020 | 10000 | 1007E83 | 373443 | 1677100 |b4Z13 | Gesz17 | dewii0

4 | BG6B500 | 23.19-2020 | GBS | 1029768 | 381582 TITIEE | 617785 | GEPAB4 | 435643
| 5 [ 2134435 | 2612020 | 441 | 7AGS6 | 7660 | 4B0973 | 18BGra7 | 1415337 | 912077

6 | 2494402 | 19-01-2021 | 10700 | 1184407 | 431430 2515068 | G25542 1350681 | 4041(d
|7 |308701 | 11052021 O8O0 | 973361 | 968829 | 2450016 | GOOT6 | ABBEd5 | 531247

§ | 4033005 | 21057021 | GiTE | G0STE] | 220533 1406631 | 560478 | B0OBGT | 331445

§ | 4805082 | 2472021 19550 | 1260051 | 47rds3 SO18084 | 1B0VESZ | 375B043 1330200

10 (4847735 | 2507201 | 17850 132337 | 607387 | 3047002 | 1170666 | 1003065 | BBG310

11 |533843 | CH00-2021 | 12800 | 1200010 [ 4G1S | 3234168 | 1166074 | 1935YBE | 674700

12 | SBG5E20 | 15-10-2031 | 20400 | 1278551 | 484483 5236272 | 1BBBT1E | 367721 | 1402256

13 [ 7904787 | 31012022 | 15100 | 1277228 | 48381 75660 | 1308088 | 250BGAD | 99308

14 | 9269957 | 24-06-0022 | 12525 | 1083879 | 401801 | 2070584 | 1044433 | 1126705 | B4IBAZ

15 | H001T85 | 03072022 | 12587 | 12087 | 452367 2673048 | 1097758 | 1452077 | BAS361

192216 | 17441658 | G656BSZ | AZEVGE7B | 17001562 | 2537520 | 1MAATID

In view of the above, it appears than by way of mis classification of the
imported item, Artificial Grass, the HMT has short paid total customs duty
amounting o Rs. 1,04,44 710/- (BCD+8WS+IGS8T) in respect to the above BEs:
above tabulated BEs.

5. LEGAL PROVISBION:

The Legal provisions of the Customs Act, 1962 {Aet for the short) and Rule
made thereunder relevant to the present matter are discussed herein under:

5.1 SECTION 17 of the Act, prescribes that an importer entering any imported
goods under section 46, shall, save as otherwise provided in section 835, self-
assess the duty, il any, leviable on such goods.

5.2 BECTION 46 of the Act prescribes that the importer while presenting a
bill of entry stell make and subscribe to a declaration as to the truth of the
contents ol such bill of entry and shall, in support of such declaration, produce
to the proper officer the invoice, if any, and such other documenis releting o the
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imported goods as may be prescribed.

5.3. BECTION 28 of the Act, ibid prescribes that recovery of duties not levied
or not paid or short-levied or short- paid or erroneously refunded. As per Sub
Section (4) Of the said Section,

{4) Where any duty has not been levied or not paid or has been shart-levied
or short-paid or erronecusly refunded, or interest payable has not been
paid, part-paid or erroneously refunded, by reason of -

fa} colluswan; or

B) any willful mis-statement; or
fol suppression of facts,

fd}

by the imparter or the exporter or the agent or employee of the importer or
exporter, the proper officer shall, within five years from the relevani date,
serve notice on the person chargeable with duty or interest which has not
been so levied or not paid or which has been so short-levied or short-paid or
to whom the refund has erronecusly been made, requiring him to show
cause why he should not pay the amount specified in the notice,

Explanation- For the purposes of this section, “relevant date” means, -

(af in a case where duty s not levied or not paid or short-levied or short-
paid, or interest is not charged, the date on which the proper officer makes
an arder for the clearance of goods;

(b) in n case where duty is provisionally assessed under section 18, the date
of adjustment of duty after the final assessment thereof or re-assessment,
as the case moay be;

fehin a case where duty or interest has been erronecusly refunded, the date
af refund

fd) in any other case, the date of payment of duty or interest.

5.4. Further, Bection 28 AA of the Act, provides the recovery of interest on
delayed payment of duty. According to which

(1) Notwithstanding anything contained in any judgment, decree, order or direction
of any court, Appellate Tribunal or any authority or in any other provision of this
Act or the rules made thereunder, the person, who is liable to pay duty in
accordance with the prowvisions of section 28, shall, in addition to such duty, be
linble to paid interest, if any, at the rate fixed under sub-section (2), whether such
payment is made voluntarily or gfter determination of the duty under that section.

(2) Interest at such rate not below ten per cent. and not exceeding thirty -six per
cent. per annum, as the Central Government may, by notification in the Official
Gazette, fix, shall be paid by the person liable to pay duty in terms of section 28
and such interest shall be calculated from the first day of the month succeeding
the month in which the duty ought to have been paid or from the date of such
erroneous refund, as the case may be, up to the date of payment of such duty.

§.5. Further, Bection 111 of the Act, prescribes the Confiscation of
improperly imported goods, eic. as under
- The following goods brought from a ploce outside India shall be liable for
confiscation;
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fm) any goods which do not correspand in respect of value or in any

other particular with the entry made under this Act or in the case of baggage
with the declaration made under Section 77 in respect thereof, or in the case
af goods under transshipment, with the declaration for transshipment
referred fo in the prowso to sub-section (1) of section 549,

Further, SBection 112 of the Act provides the penal provisions for

improper importation of goods, etc. which read as under:

Any persan, -

faj who, in relation to any goods, does or omits to do any act which
act or omission would render such goods Hable to confiscation
under section 111, ar abets the doing or omission of such an act, or

(b) whe acquires possession of or is in any way concerned in carrying,
removing, depositing, harbouring, keeping, concealing, selling or
purchasing, or in any other manner dealing with any goods which he
knows or has reason to believe are lable to confiscation
under section] 1],

shall be linble, -

(i} in the case of goods in respect of which any prohibition is in
foree under this Act or any other law for the time being in force,
o a penaity ! [not exceeding the value of the goods or five
thousand rupees|, whickever is the greater;

fil} in the case of dutinble goods, ather than prohibited goods,
subject to the provisions of section 114A, to a penalty not
exceeding ten per cenl. of the duty sought to be evaded or five
thousand rupees, whichever is higher ;

Provided that where such duty as determined under
sub-section (8] of section 28 and the interest payable thereon
under section 28AA is paid unthin thirty days from the date of
communication of the order of the proper officer determining
such duty, the amount of penaity liable to be paid by such
persan under this section shall be twenty-five per cent of the
penally so determined;]

[fiti} in the case of goods in respect of which the value stated
in the entry made under this Act or in the case of baggage, in
the declaration made under section 77 (in either case hereafter
in this section referred to as the declared value) is higher than
the value theregf, to a penalty * [not exceeding the difference
betweer. the declared value and the value thereof or five
thousand rupees], whichever is the greater;|

(i) in the case of goods falling both under clauses fij and (i),
te a penalty * [not exceeding the value of the goods or the
difference between the declared value and the value thereof or
Jwe thousand rupees|, whichever is the highest;

ful in the case of goods falling both under clauses (i) and {ifi),
to a penalty © [not exceeding the duty sought to be evaded on
such goods or the difference between the declared vaiue and
the value thereof or five thousand rupees] whichever is the
highest.|
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5.7. BECTION 114A of the Act enjoins the penal provision in case of short-levy
or non-levy of duty in certain cases as under -

Where the duty has not been levied or has been short-levied or the interest
has not been charged or paid or has been part paid or the duty or interest
has been erronecusly refunded by reason of collusion ar any willful mis-
statement or suppression of facts, the person who is liable to pay the duty
or interest, as the case may be, as determined under sub-section (8 af
section 28 shall also be kable to pay a penalty equal to the duty or interest
s0 determined.

Provided that where such duty or interest, as the case may be, as
determined under sub-section (8] of section 28, and the interest payable
thereon under section 28AA, is paid within thirty days from the date of the
commurnication of the order of the proper officer determining such duty, the
amount of penalty liable to be paid by such person under this section shall
be twenty-five per cent of the duty or interest, as the case may be, so
determined.:

Provided further that the benefit of reduced penalty under the first
proviso shall be available subject to the condition that the amount of penalty
so determined has also been paid within the period of thirty days referred
to in that prowso:

Provided also that where the duty or interest determined to be
payable is reduced or increased by the Commissioner (Appeais), the
Appellate Tribunal or, as the case may be, the court, then, for the purposes
of this section, the duty or interest as reduced or increased, as the case may
be, shall be taken into account

Prowided also that in case where the duty or interest determined to
be payable is increased by the Commissioner (Appeals), the Appellate
Tribunal or, as the case may be, the court, then, the benefit of reduced
penalty under the first proviso shall be available if the amount of the duty
or the interest so increased, along with the interest payable thereon under
section 28AA, nod twenry-five percent of the consequential increase in
penalty have also been paid within thirty days af the communication of the
order by which such increase in the duty or interest takes effect:

Prowaded also that where any penalty has been levied under this
section, no penalty shall be levied under section 112 or section 114,

Explanation. - For the removal of doubts, it is hereby declared that-

fi) the prowsions of this section shall alse apply to cases in which the
arder determinung the duty ar interest under sub-section (8] of section
28 relates to notices issued prior to the date*® on which the Finance
Aet, 2000 receives the assent of the President;

fii} any amount paid to the credit of the Central Government prior to
the date of communication of the order referved to in the first prowiso
or the fourth proviso shall be adjusted against the total amount due
Jfrom such person.
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BECTION 124 prescribes the mandatory issuance of show cause notice

before confliscation of goods, which read as under:

No order confiscating any goods or imposing any penalty on any person

shall be made under this Chapter unless the owner of the goods or such person -

5.9

fa) is given a notice in ‘fwriting with the prior approval of the officer of
Customs not below the rank of “fan Assistant Commisgioner of Customs],
informing/ him of the grounds on which it is proposed to confiscate the
goods ar to impose a penalty;
(b is given an opportunity of making a representation in writing within such
reasonable time as may be specified in the notice against the grounds of
confiscation or imposition of penalty mentioned therein; and
{¢] is given a reasanable opportunity of being heard in the matier -
Provided that the notice referred to in clause [a) and the
representation referred o in clause (b} may, at the request of the person
concerned be oral
Y[Provided further that notwithstanding issue of notice under this
section, the proper officer may issue a supplementary notice under such
circumstances and in such manner as may be prescribed.]

BECTION 125 provides the Option to pay fine in lieu of confiscation as
under:

(1] Whenever confiscation of any goods is authorised by this Act, the officer
adjudging it may, in the case of any goods, the importation or exportation
whereof is prohibited under this Act or under any other lmw for the time
being in force, and shall, in the case of any other goods, give to the suner
of the goods * for, where such cwner is not known, the person from whose
possession or custody such goods have been seized,| an option to pay in hew
aof confiscation such fine as the sad officer thinks fit:

4 [ Provided that where the proceedings are deemed to be concluded
under the provise to sub-section (2} of section 28 or under clause (i) of sub-
sechion (6] of that section in respect of the goods which are not prohibited or
restricted, 2 [no such fine shall be imposzed):

Provided further that! , without prejudice to the provisions of the
prowvise to sub-section (2) of section 115, such fine shall nol exceed the
market price of the goods confiscated, less in the case of imparted goods the
duty chargeable thereon.

* [[2) Where any fine in lieu of confiscation of goods is imposed under
sub-section (1), the owner of such goods or the person referred 1o in sub-
section (1), shall, in addition, be liable lo any duty and charges payable in
respect of such goods. |

? [f3] Where the fing imposed under sub-section (1) is not paid within
a penod of one hundred and twenty days from the date of ophion gien
thereunder, such aption shall become void, unless an appeal aguanst such
arder 1= pending.

Explanation.-For removal of doubts, @ is hereby declared thal in cases
where an order under sub-section (1] has been passed before the date** on
which the Finance Bill, 2018 receives the assent of the President and no
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appeal s pending against such order as on that date, the option under said
ﬂ:dhﬂ&ﬂiﬂﬂﬂtﬂybemrﬁmﬁuﬂhhnpenhdnfmhmdmdmdmw
deys from the date on which such assent is received.|

OUTCOME OF INVESTIGATION:

6.1 On the basis of the investigation conducted as discussed in paras supra,
it appears that M/s HMT has imported ‘Artificial Orass’ ete. by mis-classifyving
them under CTH- 39189090 & 57039090 and paying duty at the rate 15%/20%
(BCD)+ 10%ISWS]+ 1 8%(1GST),

6.2 During the investigation of the live BE No, 7427798 dated 09.02.2022 and
7459324 dated 11.02.2023, the test reports of samples of imported goods,
Artificial Grass received from the CRCL, Kandla testifies that the samples are
made of woven base fabric of Polvpropylene strip yarns tufted with green mixed
yams made of polyethylene and polypropylene (cut piles). On the other side it is
covered with polyester filaments yarns, further covered with black colored
material based on butadiene styrene. As per said test reports, it is very apparent
that the artificial grass imported by M/s HMT is mainly & covering made of two
layers of woven fabric of Palypropylene and palyethylene strips, these pile type
strips are tufted in the middie laver and coated with butadiene styrene from the
back. The exposed surface is made from strips through tufting process, the merit
classification of the goods is under heading 5703. Here, it is pertinent to mention
that w.ef 01.02.2022, the CTH 57033090 has been replaced with CTH-
297033990 and hence, w.e.f. 01.02.2022 the merit classification of the goods
declared as artificial grass are under CTH 57033990,

6.3 In pursuance of Rule 6 read with Rule 3{a) of General Rules for the
Interpretation of First Schedule of Import Tarifl, the merit classification of the
goods declared as artificial Grass are under CTH 57033990. The rate of duty
applicable to the CTH 57033990 at the rate (20% or Rs.55 per Sq. Meter,
whichever is higher) (BCD|+0%(SWS}+ 12%(1GST). Therefore, the goods imported
vide BE No, 7427798 dated 09.02.2022 and 7459324 dated 11.02.2022 were
found liable to confiscation under Seéction 111 of the Customs Act, 1962 and on
request of M/s HMT the BEs were re-classified and re-assessed on the
redetermined value as per NIDB data and the goods have been released
provisionally on submission applicable Bond and Bank Guarantee. Thereafter, a
Show Cause Notice No, GEN/ADJ/ADC/ 1504 /2023-Adjn-0 /o Pr.Commr-Cus-
Mundra dated 28.07.2023 has been issued by the Additional Commissicner,
Custom House Mundra to M/s HMT in under Section 124 of the Customs Act in
respect to these BEs proposing therein reclassification of “Artificial Grass" under
CTH-57033090, confiscation of the goods valuing Rs. 36,06,379/ - under Section
111 {m} and Penalty under Secton 112 (&) (ii) of the Customs Act, 1962,

6.4 Meanwhile, investigation was extended towards import of similar item, i.e.
Artificial Grass by HMT and it appears that M/s HMT has imported Artificial
Grass by classifying the same under CTH-3918%090 & 57039090 and paying
duty at the rate 15%/20% (BCD)+10%{SWS)+ | B%(IGST).

6.5 M/s HMT was asked to submit detail of such import vide Summons dated

(08.03.2022, 19.03.2022, 29.03.2022, 13.06.2022, 20.07.2022., 09.01.2023,
14.02.2023 & 01.08.2023 and letter dated 18.04,2023, M/s HMT, however they
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have neither submitted any detail/information called for vide above summons

and letters nor appeared himself or through his authorized persons to give
statement in the matter.

6.6 From scrutiny of the past and subsequent BEs and Commercial Invoices
in respect to Import of ‘Artificial Grass' uploaded on E-Sanchit by M/ s HMT, it
appears that the supplier in all these cases was M/s Inred (Shanghai) Material
Technolegy Co. Lid. Room No, 502, No. 458-2 Xinghuia Quare, Guoxia Road,
Yangpu, District Shanghai-200001,

6.7 Further, from scrutiny of the BLs and COO certificates in respect o
previous BEs, it appears that in some cases; in the BL & COO, items are
mentioned as “Artificial Grass" and HS Code mentioned as 5703090 which
attracts BCD (@ 20% or Rs. 55 per sqm whichever is higher whereas at the time
of filling BE, M/s HMT changed the HSN of the goods as 57039090 which attract
BCD@E20. Furthermore, in some cases, in the BLs items are mentioned as “Tufted
PE Yarn Artificial Grass®™ and HS Code mentioned as 391890, whereas in the BE,
the item is mentioned as Artificial grass with HS Code- 391890. Here, it pertinent
to mention that es per the Customs Tariff, Carpets and other textile floor
coverings, tufted, whether or not made up are covered under CTH 5703. Here, it
is pertinent to mention that w.e.f. 01.02,2022, the CTH 57033090 has been
replaced with CTH-5T7033990 and hence, w.ef 01.02.2022 the merit
classification of the goods declared es artificial grass are under CTH 57033990,

6.8 Moreover, it is evident that M/s HMT has imported the same item, namely
Artificial Grass, from the same supplier but has declared the item in the
customs documents, such as the Bill of Entry (BE), based on their own
preferences and not in accordance with the accurate classification. This pattern
suggests that M/s HMT may have concealed the correct classification and name
of the imported goods intentionally, possibly with the intention of evading
Customs duty. This practice raises concerns that the accurate classification
might be mientionally obscured to avoid detection by the Customs Department.

6.9 Furthermore, on analysis of NIDB data of import of similar items in recent
past, it was noticed that price of the Artificial Grass varies with the size range.
Therefore, it appears that the assessable value declared by the importer in the
previols BEs is also linbie to be rejected under Rule 12 of the Customs Valuation
(Determination of Value of Imported Goods) Rules;, 2007 (CVR, 2007 for short)
and need to be re-determined under the CVR, 2007. In the present case, NIDB
data of impaort of identical item at Mundra Port from China as well as other ports
in recent during the period range of the time of filling Bill of Entries has been
checked and the price of different size of ‘Artificial Grass’ are found and required
to considered for re-determination of the value of the imported goods in terms of
Rule 4 & 5 of the CVR, 2007.

6.10 Whereas, it appears that the ‘Artificial Grass' imported by M/s HMT vide
15> BEs as mbulated above by classifying the same under CTH-39185%090 &
27039090 merits classification under CTH- 57033090, which is alss mentioned
in the BLs of some BEs as discussed abdve and attracts BCD @ 20% ar Rs. 55
per sqm whichever is higher + 0% SWC+12% [GST. In the BEs, M/s HMT has
declared the unit of quantity in kg, therefore o ascertain the duty pavable on the
imported items, the guantity in sgm has been taken from the BL/commercial
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invoice/ packing list of the respective BEs as mentioned in the Annexure-A,
attached to this notice. It is noticed that in all cases BCD @ Rs. 55 per sgm is
higher. Thus, duty lishility on the above said BEs has been calculated as detailed
in the Annexure-A, attached to this notice and summarized as under:

TABLE-
— Total duty
- paysble (BCD
Total Valye intheBE | Value s .
BENo. | Qiyin | declaredin 8Co@ per NIDB @ Rs. 55 Per | Difference  Difference
sqm BEs 15%/20% dety | JNSNSQ | hvalee | Dy
psrie 0%+1GST
IGET@18%) @12%) |
Total 15 | 192216 | 17441658 | 6eseEs2 | 42816678 B 25375230 | 10444710 |
|BEs | | |

6.11 In view of the above, it appears that in total, during the period 29.01.2020
to 03.07.2023, M /s HMT has imported Artificial Grass vide 15 BE=s as discussed
in para supras {Table-3 above) by way of mis classification and undervaluation
By doing so, they have been short levied and paid Customs duty amounting o
Rs. 1,04,44,710/- (BCD+SWC+IGST] having total assessable walue of Rs.
4,28,16,878/- (as summarized in Annexure-A, attached to this notice) which
is required 1o be recovered from them under Section 28 (4) of the Customs Act,
ibid along with interest under Section 28AA of the Act, as applicable.

6.123 Furthermore, it appears that Shri Manish Ashwinbhai Parikh, Partner of
M /s HMT in his statement recorded on 23.03.2022 has categorically stated that
he was looking after important work, sales and other activities of the firm and
he himsell had fnalired the Classification of Artificia! Grass under CTH
39189090 in the check list of bills of entry on the basis of impert documents.
Therefore, it appears that Shri Manish Ashwinbhai Parikh was responsible for
classifying the Artificial Grass under wrong CTH-39189090 which resulted into
short levy and payment of cusioms duty amounting to Rs. 1,04,44,710/- to the
Rovernment exchequer. Furthermore, M/s HMT was summoned on various
cccasions to submit the detail of import of Artificial Grass made by them at
Mundra Pert but they failed to submit the required detail to the department.

CONTRAVENTIONS:

7. Whereas, based on investigations conducted in the matter, as discussed
above it is noticed that M /s HMT has mis declared the imported item in terms of
description, classification as well as value of the goods in as much they have
imported Artificial Grass classifiable under CTH- 57033090 [w.e.f. 01.02.20232
under CTH-57033990) but classified the same under HSN- CTH-39189090 &
37039090, By doing this, M/s HMT has contravened the provisions of Section
14 and Section 46 of the Act, ibid read with Rule 11 of the CVR, 2007 in as much
&s the failed to declare correct value of the goods in the Customs document filed
by them.

INVOKING OF EXTENDED PERIOD:
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2.1 After introduction of sell-assessment vide Finance Act, 2011, the onus
lics on the importer for making true and correct declaration with respect to all
aspects of the Bill of Entry and to pay the correct amount of duty. In the instant
matter, in many cases Assessment and Examination were not prescribed for
their Bills of entry and therefore, entire onus is on the said importer to make
truthful declarations and assess and pay their Govt, correctly.,

8.2 In light of the discussions in the preceding paragraphs, it becomes evident
that in numerous cases, the Bills of Lading (BLs) correctly specify the

Harmonized Systern Nomenclature [(HSN) code of the imported item as
37033090, However, a deliberate discrepancy arises during the filing of Bill of
Entries (BEs] by M/s HMT, wherein the Customs Tarifl Heading (CTH) is
intentionally altered to CTH-39189090. This intentional alteration seems to be
an attempt to evade Customs Duty, constituting willful misstatement and
suppression of facts on the part of M/s HMT, leading to the evasion of duty. It is
nateworthy that Mjs HMT was [ully cognizant of the technical specifications of
theiwr product, which warranted classification under CTH-57033090. Despite
this awareness, they persistently misclassified their product under an incorrect
CTH, presumably with the motive of reducing duty payments. This intentional
misclassification would likely have gone unnoticed if not brought to light through

& customs department inquiry.

Given the gravity of the situation, the provision of an extended period of
five years, as stipulated under Section 28{4) of the Customs Act, 1962, appears
applicable in the present case,

8.3  Whereas, it appears that that M/s HMT had resorted to willful mis-
declaration of correct classification of goods in the Bills of Entry of the
imported goods by suppressing the said material facts, which shows the
ulterior motive of the importer to evade payment of applicable Customs
Duty in respect ol said imported goods cleared for home consumption. It
further appears that by their act of omission and commission in as much as mis-
declaration of CTH and undervaluation of the goods with an intent to evade
payment of Customs Duty amounting to Es. 1,04,44,710/- (BCD-8WC+IGET),
the subject goods valuing Rs. 4,28,16,878/- are liable to be confiscation under
Section 111{m] of Customs Act, 1962. It further appears that the importer has
rendered themselves lisble for imposition of penalty under Section 112 (a)(ii) of
the Customs Act, 1962 [or the goods being liable for confiscation. It further
appears that M/s HMT is also liable for penalty under Section 114A of the
Customs Act, 1962 for their act of omission and commission to evade duly on
account of any willful mis-statement and/or suppression of facts.

8.4 Furthermore, it appears that Shri Manish Ashwinbhai Parikh, Partner of
M /s HMT was reaponsible for classifving the Artificial Grass under wrong CTH-
39189090 which resulted into short levw and payment of customs duty
amounting o Rs. 1,04,44,710/- to the government exchequer. By these acts of
omission and commission, it appears that Shri Manish Ashwinbhai Parikh,
pariner of M/s HMT has rendered the imported poods liable for confiscation
under Section 111 of the Customs Act and hence, rendered himself liable for
penal action under Section 112 (a) {ii) of the Customs Act, 1962,

- Now, therefore in view of forégoing paras, M/s. H.M.Trading Co., B-216,
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Gopal Palace, Near Shiromani Complex, Nehrunagar, Ahmedabad-380015 ([EC
No. AAHFH2742R) were called upon o show cause within thirty days from the
date of receipt of this notice to the Commissioner of Customs, Customs House
Mundra, First Floor, Port User Building, Custom House Mundra, Kutch, Gujarat-
370421, as to why:-

i) In the 15 BEs tabulated in Table-3 above, the classification of item
“Artificial Grass” under CTH 39189090/ 57039090, as the case may be
should not be rejecied and the said goods should not be classified under
CTH- 57033090 nll 01.02.2022 and thereafter under CTH-57033990
under the Customs Tariil Act, 1975.

i) The assessable value of the said goods as declared by M/s HMT in these
BEs should not be rejected under Rule 12 of the CVR, 2007, as amended
and to be re-determined in terms of Rule 4 & 5 of the CVR, 2007.

iii) the goods imported vide sbove 15 BEs, having re-determined assessable
Value of Rs. 4,28,16,878/- (as detailed in Table-3' above) should not be
confiscated under Section 111{m) of the Customs Act, 1962,

) Differential duty of Rs. 1,04,44,710/- (BCD+SWC+IGST) (Rupees One
Crore Four Lakhs Forty Four Thousand Seven Hundred Ten only) for
the period from 39.01.2020 to 03.07.2022 should not be demanded,
eonfirmed and recovered from them under Section 28 (4) of the Customs
Act, 1962;

v} Interest at appropriate rates should not be levied and recovered from
them under Section 28AA of the Custams Act, 1962,

vi] Penalty should not be imposed upon them under the provisions of
Section 112 (al{ii) of the Customs Act, 1962,

vit) Penalty should not be imposed upon them under the provisions of
Section 114A of the Customs Act, 1962.

10. Further, Shri Manish Ashwinbhai Parikh, partner of M/s. H.M.Trading
Co., B-216, Gopal Palace, Near Shiromam Complex, Nehrunagar, Ahmedabad-
380015 [IEC No.AAHFH2742R) were called upon to show cause within thirty
days from the date of receipt of this notice to the to the Commissioner of
Customs, Customs House Mundra, First Floor, Port User Building, Custom
House Mundra, Kutch, Gujarat-370421, as to why penalty should not be
imposed upon him under the provisions of Section 112 [a)(ii) of the Customs Act,
1962 for the reasons discussed herein ahove

11. Defense Submission and Personal Hearing

11.1 M/s H. M. Trading Co. subrnitted their written submission vide their letter
dated 15.04.2024 wherein they inter-alia stated that:

It may kindly appreciafe that the impugned nolice alieging inter afia mis-
classification s directed against goods covered by 158Es by relying upon fest reporis
issued by Chemical Examiner of Custom House laboratory, Kandia in respect of goods
covered by Bills of Eniry Nos. 7427798 dated 08.02.2022 and 7459324 dated 11.02 2022
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filed by us in respect of artificial grass that was imported by us on eariier occasions.

Inasmuch as the enfire demand covening 15 bills of entry is based on test reparts
of goods periaining to some other bills of entry, i is pertinent lo cross-examing the
chemical examiner who had given tes! reports in respect of those bills of entry.

Hence, it was requesied to allow cross-examination of the Chemical Examiner
who lested the goods covered by aforesaid 02 Bills of Entry, particularly, over the aspect
of "tufting" that is crucial for determining the classification of goods under consideration,

11.2 In view of the above request, the Noticee was allowed to cross examine the
Chemical Examiner on 26.11.2024., The proceedings of the Cross examination is
reproduced below:

Q. What is tufting?

Ans, The yam camed oul mainly inserted through hollow needie fo a woven or non-waven
backing matenal fo form a luft usually a latex coating to the back of the carpel fo hold the
jpie firmly in places. Plle may be cut or uncut high or low gqually dapend on fibre used,
tuft densily and size and twist of the pile yams,

Q. What exaclly is tuft or tufting? What did you notice to come fo conclusion that it is
tufted? is il & chemical process? What exactly is dona in lufting?
Ans. Tuffing is a mechanical process

Q. Can | say that tufting is not & chemical process?
Ans. Yes.

Q. As per my understanding, lufting /s & lextile manufaciuring process which is used fo
create & vaniely of products, The question is if you are chemical examiner, da you have
exposure fo test anything that (s made out of mechanical process?

Ans. Yas

Q. On what basis you can say the above sfafement? Is it an the basis of expenence or
guslification?
Ans. As periitersiure, some reference, some books are avallabis fo les! the lufled sample

Q. Can you share those leratures?
Ans. The Fairchild Books Dictionary of Textiles. | will share them,

Q. What exactly was your observalion on sample by which you opined that the product
was lufted? Can you please provide me & copy of obsarvation sheel whera you have
recorded that the sample is lufted?

Ans. It will be provided, if svailable with department.

Q. Do you have any exposure of Textile Manufacturing?
Ans. Yes. | have fested sample for last 25 years.

Q. Can tufting camed out by manually or by machine made?
Ans. Both by manual or by machine made

Q. Was anything noted in the observation shes! regarding man made or machine made?
Ans. Not confirmed

Q. Do you need any instrument 1o give an opinion [o test whether it is tufted or not?
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Ans. It was a visual observation.

Q. Please prowide the copy of cbservation sheel as staled earfier
Ans, Ok

Q. { didn't understand exactly what tufting Is from the answer of Mr. Chauhan. | would
like to give anather opporfunily Mr Chauhan fo make me understand what sxactly the
tufting is.

Ans. By means of systems, needles or hooks ingert textile yam into 8 pre-existing backing
usually a woven or nan-woven fabne.

11.3 Further during cross examination, consultant of M/s HM. Trading Co.
requested for personal hearing once they get the reply and submissions of
Chemical Examiner.

11.4 Chemical Examiner vide letter dated 03.12.2024, supplied the literature
and stated that:

"It is lo inform that the samples of Artificial Grass, perfaining o B.E. No. 7427798
gated 05.02 2022 (Test Mermo No. 18%/17.02.22, 190/17.02 2022 & 191/17.02.2022) &
B.E No, 7450324/11.02.2022 (Test Memo No. 182/17.02.2022, 193/17.022022 &
194/17.02.2022) imported by M/s H.M. Trading Co had been reported vide this laborafory
Test Reports No. S/1B-156-160) all dated 08 03.2022 and SIB-167 dated 25.02 2022

respaclively.

The above fest reports are self-explanalory and are in order based on the available
wterature, copy of the literature is enclosed herewith (Annexure-1 Page No. 1-4)"

11.5 Accordingly, the same was forwarded to M/s H.M. Trading vide letter dated
(6.12.2024 and personal hearing was fixed on 24,12.2024. Consultant of M /s
H.M. Trading sought for adjournment and requested to fix PH on 26.12.2024,
The Personal hearing was granted on 26:12.2024 and the consulant appeared
vefore me and gave his arguments which has been discussed in details in
discussion part of the order. Hence, | find that principle of Natural justice has
been followed in the eurrent case,

11.6 Further vide letter daved 26.12.2024, Consultant of M /s H.M. Trading has
forwarded the written submission which is reproduced as below:

i On 26.11.2024, he was allowed cross-examination af Shri Ram Kumar
Chauhan, Chemical Examiner, CRCL, Kandla in connection with test reports
issued under his signatures in respect of samples drawn from consignments
covered by Bills of Entry Nos. 7427798 dated 09.02.2022 and 7458324 dated
11.02.2022 filed by M/s. HMTC, which have been relied in the impugned notice
also, These reporis deals with past bills of entry covered by earlier Show Cause
Natice No. GEN/ADJ/ADC/ 1504/2023-Adin-0/ o Pr. Commr-Cus-Mundra dated
28.07.2023 issued to M/s, HMTC. Ld. Additional Commissioner has adfudicated
this notice wde Order-in-Onginal No. MCH/ADC/AK/255/2023-24 dated
09.02.2024. M/s. HMTC have already filed appeal against this order before
Hon'ble Commissioner of Cusioms {Appeuls] at Ahmedabad and the same is
pending decision. The goods covered by impugned notice are covered by past bills
of entry and the same have been cleared in accordance with law. The same are
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not physically available.

)  AsperSL No. 9 fuf of the notice, M/'s. HMTC have been asked to show cause
as to why:

fii] "The assessable value of the said goods as declared in these BEs should not
he rejected under Rule 12 of the CVR, 2007, as amended and to be re-determined
in terms of Rule 4 & 5 of the CVR,2007."

i) It is respectfully submitted that without prejudice to invocation of Rule 12
of Customs Valuation Rules;, 2007 ("CVR'), there is no provision in law to invoke
Rule 4 & 5 of CVR simultaneously for one and same goods. Hence, the proposal
pe se is without authority of law,

i) In addition, reliance is placed on undisclosed NIDB data to reject the
transaction value and determine the same under Rule 4 & 5.

uj Para 6.9 of the notice is reproduced below for the case of ready reference:

“6.9 Furthermore, on analysis of NIDE data of import of similar items in recent
past, it was noticed that price af the Artificial Grass varies with the size
range...in the present case, NIDB data of import of identical item at Mundra from

China as well as other ports in recent during the period range of the time of
Jiling Bill af Entries has been checked and the price of different size of "Artificial
Grass' are found and required to considered for re-determination of the value of
the imported goods in terms of Rule 485 of the CVR, 2007."

vi) it may kindly be appreciated the following:

fi} The notice doez not disclose and provide NIDB data.

fii} The notice does not disclose “recent past”.

fiii} The notice admits that size of artificial grass varies. Not only size, Rule 4 and
Rule 5 both rules require the follounng parameters io be considered:

fa) Whether reference goods were sold for export to India and imported at or about
the same time as the goods being valued.

fb) Whether reference goods were sold at the same commercial level and in
substantinlly the same guantity as the goods being valued, fc) Whether if more than
one transaction value of reference goods is found, the lowest such value is used to
determine the value of impaorted goods.

fd} Whether the reference goods are identical (Rule 4) or similar {Rule 5} to goods
under consideration.

fuiy) The notice, without following any of the above critena laid down in valuation
riles, directly puts a value "as per NIDB" in Table-2, Table-3 and Table-4, which
15 completely arbitrary and without support of a single prowsion of Customs
Valuation Rules, 2007,

3.5 Moreover, there is no emdence of any payment over and above the muaice
price.

5.6 Hence, it is submitted that the vaiue defermined by simply referning 1o NIDH
date (without diselosing and providing any) and by invoking both Rule 4 & 5
fuwtthou! applying any criteria laid down therein) is completely unfenable in the
eyes of law in whickever way i 15 considered.
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viii) In wview of above, it is submitted that proposals at SL No. 9 fii), fiv), (v) and {vii)
regarding rejection of transaction value and determination of value totalling to Rs.
4,28,16,878/- for demanding differential duty amounting to Rs. 1,04,44,710/-
under Section 28 (4} along with interest under Section 2BAA and mandatory
penalty under Section 1144 of Customs Act, 1962, are not tenable in the eyes of
laea,

ix) Moreover, except for bills of entry at Sl. Nos. 15, 16 and 17, the entire notice i
tire barred inasmuch as it is issued after expiry of 02 years from the daie when
bill of entry at 81, No, 14 was filed, The notice was issued on 03.01.2024 whereas
the bill of entry at SI. No. 14 was filed on 19.10,202]. As per para 4.2 and 4.6 of
the impugned notice, all the documents like bill of entry, invoice, etc. were
uploaded on E-Sanchit by M/s. HMTC, It is evident that the notice was issued
based on department's oun record. Therefore, invocation of extended period under
Section 28 {4) is not justified.

x).-Kind attention is invited to Table-1 of the notice. It may be appreciated that out
af 1.5 bills of entry lafter excluding 2 bills of entry at SL. Nos. 6 & 8 as per foot note
to the table), there is no mismatch in description of goods in bills of entry at 5L
Nos. 1,2, 3.4, 5 7,9 10 and 15 Hence, charge of mis-declaration of description
and the consequent proposal for confiscation under Section 111 fm) of Customs
Act, 1962 is ill-conceived. Moreover, for bills of entry at SI. Nos. 3, 4, 5, 7. 9, 10
and 16, there is no evidence to show that goods were "tufted” and hence, demarnd
to recover duty by treating them as “hifted” is not tenable. The test reports relied
in the notice pertain to samples drawn from other consignments and hence, the
same cannot be applied to earlier bills of entry, as duly held by Hon'ble Tribunal
in the case of Hindustan Fibres Lid. v/s Commissioner of C. Ex., Jaipur, 2009
(245) ELT 337 (Tri. - Del.),

xi} As for goods covered by bills of entry at SI. Nos. 11, 12, 13, 14, 15 and 17 also,
goods have not been found to be "tufted”.

xii) Morecver, the Chemical Examiner, who was cross-examined, has deposed that
"tufting” is a mechanical process and not chemical process. He has claimed that
he is qualified to test dems resulting from mechanical process based on literafure
and reference books jand not on account of his qualification). When asked to
produce observation sheets, he has not produced any, Also, he could not confirm
that he had noted the observations in observation sheet. The reports issued by
him were based on visual observation and not by virmue of any testing. Thus, the
tests reporis concluding the “tufted” nature of goods are neither applicable (since
they pertain to past) nor backed by any tests or even observations by the Chemical
Examiner noted in the log books maintained by the laboratory.

xiil) In the backdrop of facts and circumstances where a specific request is made
during cross- examination (o produce observation sheets containing the relevant
observations to support the conclusion, the Chemical Examiner is bound to produce
the same, as duly held by Hon'ble Tnibunal in Final Order No, A/11138-
1114272020 dated 25.08.2020 in the case of M/s. Neptune Trade Link Put. Lid.
& others. In this case, Hon'ble Tribunal has held that:

“From the above it is apparent that Commissioner after examining all the
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Jacts of the case and the cross examination of Assistant Chemical
Examiner Chemical Assistant Grade-] could only reach to a conclusion
that the appellant have failed to establish of ASTM D 86 method was not
Sfollowed. Thus, we find the impugned order cannot be sustained in the
present form. It is seen that during cross examination of the Chemical
Assistant Grade-1 has clearly stated that log books and the registers are
maintained in their laboratory, however, appellants chose not to ask for
the same and Revenue chose not to produce the same. It was upto the
Commissioner to get the necessary log books and lab records to bring out
the real facts. It was also upto appellants to demand the same to prove
their point. The matter was earlier remanded by allowing cross-
examination in order to bring correct facts on record. The entire purpose
of remanding the case is defeated {f the facts are not brought out
completely. In view of above we set aside the order and remand the matter
Jor fresh adjudication after fresh cross examination of the Chemical
Asgistant Gr.-1, the person who actually undertook the tests. He will
produce all the lab records necessary to asceértain actual reading recorded
and eguipment used during testing and to prove his assertions.”

xiv) By relying upon the above decision, it is submitted that reliance placed on the
test reports issued by the Chemical Examiner is misplaced and the impugned
nofice is nol tenable in the eyes of low for the above reasons.

xv) . As per para 4.6 of the notice-

"4.6 Furthermore, from scrutiny of past BEs and Commercial Invoices
uploaded on E-Sanchit by M/s. HMT, it is noticed that the supplier in all
these cases was same, viz. M/s. Inred {Shanghai] Material Technology Co.
Ltd... However, in case of BE No. 2291846 dated 09.01.2021 and 2665035
dated 08.02.2021 (Sr. No. 6 & 8 above), they had classified the imported
goods in correct CTH 57033090 and paid the duty @ Rs. 55 per sqgm but in
remaining 15 cases, it appears that M/s. HMT has imported same item, ie.
Artificial Grass' from same supplier under various consignments but mis-
classified with intend to evade customs duty.”

i) It is alleged that M/s. HMTC "carrectly” classified the goods, namely, Artificial
Orass under CTH 57033090 in 02 bills of entry {SL Nos. 6 & 8] whereas they
classified the item of identical description, Le. Artificial Grass declared in other
bills of entry under CTH 5703 9090 (BE at 5. Nos. 3, 4, 5, 7, 16 and 17} and CTH
3918 9090 (BE at SL. Nos, 9 & 10}, In thus regard, it 15 submitted that CTH 5703
deals with carpets and other textile floor coverings fincluding turf) of tufted nature,

xuil) ft 8 a settled law that onus of correct classification s on depariment.
However, without test reporis, it cannot be alleged that goods declared as artificial
gross were carpels of ufted nature so as to ustify olassification under CTH 3703
3090 and 5703 3990 jwith effect from 01.02.2022) for all goods covered by all 15
bills of entry under consideration.

xwil). Without proper test reports, goods covered by none of the bills of entry listed
in Table-1 are linble to be classified under CTH 5703 3090 prior to 01.02. 2022
and under 5703 3990 gfter 01.02.2022.

xix). Moreover, the issue involved in the notice is regarding classification on the
basts of record retneved from E-Sanchit already available with depariment and
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interpretation of competing tariff entries. Hence, the notice is not tenable being time
barred insafar as Bills of Entry from Sl Nos.01 to 14 is concerned and also for
want of test reports for all bills of entry covered by Table-1 of show cause notice,
As such, the allegation regarding mis-classification and proposal at Para No. 9 (i)
of the notice to reclassify the goods under CT11 5703 3090 till 01.02.2022 and
under CT11 5703 3990 thereafter, 9(iii) regarding confiscation under Section 111
(m) though no mis-declaration regarding description is alleged and {vi) regarding
imposition of penalty under Section 112 (ajfii) ibid is not tenable.

x| Without prejudice, it is submitted that as per the proviso to Section [ 14A, where
any penalty has been levied under Section 114A, no penalty shall be levied under
section 112 or section |14,

xxi). Al in all, it is submitted that none of the allegations and conseguent proposals
contained in the notice is tenable in the eyes of law

xxiii). Cwing to above, penalty proposed on the partner of M/ 5. [IMTC under Section
112 fa)fii) af Customs Act, 1962 is also not tenable.

xxiv) It is proposed in the notice fo confiscate the goods under Section 111 (m) of
Cusioms Act, 1962, However, the goods are not available physically.

xxv) In this regard, reliance is placed on Order-in-Ornginal No, MUN-CUSTM-00(-
COM-03-24- 25 dated 17.04.2024 passed by Your Honour in the case of M/s.
Dhartidhan Metal Alloys. Jamnagar wherein redemption fine is not imposed by
observing that goods are neither available nor released provisionally under boned.

axwd) It is prayed to follow the above order and refrain from imposing redemption
Jine on goods that are not available for confiscation and redemption.

xxvii) In view of above, it is prayed to give due consideration to the abope
submissions and vacate the impugned notice issued to M/s. HMTC and Shri
Manish A. Parikh, Partner.

12. Discussions and Findings

12.1 | find that on the basiz of the investigation conducted as discussed in
paras supra, it appears that M/s HMT has imported ‘Artificial Grass’ ete. by mis-
classifying them under CTH- 39189090 & 57039090 and paying duty at the rate
15%/20% (BCD)+ 1 0%{SWS)+18%(1GST).

12.2 During the investigation of the live BE No. 7427798 dated 0%.02 2022 and
7459324 dated 11.02.20232, the test reports of samples of imported goods,
‘Artificial Grass received from the CRCL, Kandla testifies that the sample are
made of woven base fabric of Polypropylene strip yarns tufted with green mixed
yarns made of polvethyiene and polypropylene (cut piles). On the other side it is
covered with polyester fllaments yams, further covered with black colored
material based on butadiene styrene. As per said test reports, it is very much
clear on record that the artificial grass imported by M /s HMT is mainly a covering
made of two layers of woven fabric of Polypropylene and polyethylene strips,
these pile type strips are tufted in the middle layer and coated with butadiene
styrene from the back. The exposed surface is made from strips through tufting
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process, the merit classificatton af the goods is under heading 5703, Further,
w.e.l. 01.02.2022, the CTH 57033090 has been replaced with CTH-57033990
and hence, w.e.f. 01.02.2022 the merit classification of the goods declared as
artificial grass are under CTH 37033000,

12.3 | find that on pursuance of Rule & read with Rule 3{a} of General Rules for
the Interpretation of First Schedule of Import Tanff, the merit classification of
the goods declared as artificial Grass is alleged to be under CTH 57033990, The
rate of duty applicable to the CTH 57033990 at the rate (20% or Rs.35 per Sq.
Meter, whichever is higher) (BCD)+0%(SWS}+ 12%(IG8T). Therefore, the goods
imported vide BE No. 74237798 dated 09.02.2022 and 7459324 dated
11.02.2022 were found linbie to confiscation under Section 111 of the Customs
Act, 1962 and on request of M /s HMT, the BEs were re-classified and re-assessed
on the re-determined value as per NIDB data and the goods have been released
provigionally on submission applicable Bond and Bank Guarantee. Thereafter, a
Show Cause Notice No. GEN/ADJ/ADC /1504 /2023-Adjn-0/0o Pr.Commr-Cus-
Mundra dated 28.07.2023 has been issued by the Additional Commissioner,
Custom House Mundra to M/s HMT in under Section 124 of the Customs Act in
respect to these BEs proposing therein reclassification of “Artificial Grass" under
CTH-57033090, confiscation of the goods valuing Rs. 36,06,379/- under Section
111 [m] and Penalty under Section 112 {a) (iij of the Customs Act, 1962,
Mecanwhile, investigation was extended towards import of similar item, ie.
Artificial Grass by HMT and [t eppears that M/s HMT has imported Artificial
Grass by classifving the same under CTH-39189090 & 57039090 and paying
duty at the rate 15%/20% (BCD)+10%({SWS)+18%(IGST).  From scrutiny of
the past and subsequent BEs and Commercial Invoices in respect to lmport of
‘Artificial Grass' uploaded on E-Sanchit by M /& HMT, it appears that the supplier
in all these cases was M/ s Inred (Shanghei} Material Technology Co. Lid. Roam
No, 502, No. 4538-2 Xinghuig Quare, Ouoxia Road, Yangpu, District Shanghai-
200001. Further, fram scrutiny of the BLs and COO certificates in respect 1o
previous BEs, 1t appears that in some cases, in the BL & COO, nems are
mentioned as “Artificial Grass®™ and HS Code mentioned as 5703090 which
attracts BCD @ 20% or Rs. 55 per sqgm whichever is higher whereas at the time
of filling BE, M /s HMT changed the HSN of the goods as 57039090 which attract
BCD@20. Furthermore, in some cases in the BLs, items are mentioned as *“Tufted
PE Yarn Artificial Grass™ and HS Code mentioned as 391890, wheress in the BE,
the item is menboned as Artificial grass with HS Code- 391890. Here, it pertinent
to mention that as per the Customs Tariff, Carpets and other texiile floor
coverings, tufted, whether or not made up are covered under CTH 5703. Here, it
i pertinent to mention that w.e.f. 01.02.2022, the CTH 57033090 has been
replaced with CTH-370339%0 gnd hence, w.ef. 01.02.2022 the merit
classification of the goods declared as artificial grass are under CTH 570339590,
Moreover, it is evident that M/s HMT has imported the same item, namely
'Artificial Grass,’ from the same supplier but has declared the item in the
customs documents, such as the Bill of Entry (BE), based on their own
preferences and not in accordance with the accurate classification. This pattern
suggests that M /s HMT may have concealed the correct classification and name
af the imported goods intentionally, possibly with the intention of evading
Customs duty, This practice raises concerns that the accurate classification
might be intentionally obscured to evoid detection by the Customs Department.

Furthermore, on ansalysis of NIDB dats of import of similar ilems in recent past,
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it was noticed that price of the Artificial Grass varies with the size range.
Therefore, in the Show Cause Notice it is alleged that the assessahble value
declared by the importer in the previous BEs is also liable to be rejected under
Rule 12 of the Customs Valuation (Determination of Value of Imported Goods)
Rules, 2007 [CVR, 2007 jor short) and need to be re-determined under the CVR,
2007. In the present case, NIDB dats of import of identical item at Mundra Port
from China as well as other ports in recent during the period range of the time
of filling Bill of Entries has been checked and the price of different size of
‘Artificial Grass' are found end required to considered for re-determination of the
valuc of the imported goods in terms of Rule 4 & 5 of the CVR, 2007,

12.4 | find that the ‘Artificial Grass' imported by M/s HMT vide 15 BEs as
tabulated above by classifying the same under CTH-39189090 & 57039000
merits classification under CTH- 57033090, which is also mentioned in the BlLs
of some BEs as discussed above and attracts BCD (@ 20% or Rs. 55 per sgm
whichever is higher + 0% SWC+12% [GST, In the BEs, M/s HMT has declared
the unit of quantity in kg, therefore to ascertain the duty payable on the imported
items, the gquantity in sgm has been taken from the BL/commercial
invoice/ packing list of the respective BEs as mentioned in the Annexure-A,
attached to this notice. [t is noticed that in all cases BCD @ Rs. 55 per sqm is
higher. Thus, duty liability on the above said BEs has been calculated as Rs
1,04,44,710.

12,5 [ find that the main issues involved in the case which are to be decided in
the present adjudication are as below whether:

ij In the 15 BEs tabulated in Table-3 above, the classification of item
“Artificial Grass® under CTH 39189090/ 57039090, as the case may be
is liable to rejected and the said goods is classifiable under CTH-
ST0330590 dll 01.02.2022 and thereafter under CTH-57033990 under
the Customs Tariff Act, 1975.

i} The assessable value of the said goods as declared by M/s HMT in these
BEs are liable to be rejected under Rule 12 of the CVR, 2007, as amended
and to be re-determined in terms of Rule 4 & 5 of the CVR, 2007,

ii) the goods imported vide abave 15 BEs, having re-determined assessable
Value of Rs. 4,28,16,878/- |as detailed in Table-3' above) are liable for
confiscation under Section 111{m) of the Customs Act, 1962

iv) Differential duty of Rs. 1,04,44,710/- (BCD+SWC+IGST) (Rupees One
Crore Four Lakhs Forty Four Thousand Seven Hundred Ten only) for
the pericd from 29.01.2020 to 03.07.2032 is ¢ be demanded,
confirmed and to be recovered from them under Section 28 (4) of the
Customs Act, 1963;

v) Interest at appropriate rates is to be levied and recovered from them
under Section 2BAA of the Customs Act, 1962,

vi] Penalty is imposable upan them under the provisions of Section 112 [a)
(1) of the Customs Act, 1962,

vii} Penalty should not be imposed upon them under the provisions of
Section 114A of the Customs Act, 19632,
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12.6 Before deciding the main issue, | would like to examine the written
submission and personal hearing submission in this case which is mandatory
for determining the case on merit

i) In Para 1-4, Noticee has stated the facts of the case.

H) Inpara 5.1 to 5.6, it has been submitted that it is respectfully submitted
that without prejudice to invocation of Rule 12 of Customs Valuation Rules, 2007
("CVR’], there is no provision in [aw to invoke Rule 4 & 5 of CVR simultaneously
for one and same goods. Hence, the proposal is without authority of law. in
addition, reliance is placed on undisclosed NIDB data to refect the transaction
velie and determine the same under Rule 4 & 5.The notice does not disclose and
provide NIDB data. The notice does not disclose ‘recent past”. The notice admits
that size of artificial grass varies. Not only size, Rule 4 and Rule 5 both niles
require the following parameters to be considered:

(a} Whether reference goods were sold for export to India and imported at or about
the same time as the goods being valued,

(b} Whether reference goods were sold at the same commercial level and in
substantally the same quantity as the goods being valued.

lc) Whether if more than one transaction value of reference goods is found, the
lowest such value is used to determine the value of imported goods.

(d) Whether the reference goods are identical (Rule 4) or similar (Rule 5] to goods
under consideration.

The natice, withou! following any of the above criteria laid down in valuation rules,
directly puts a value “as per NIDB" in Table-2, Table-3 and Table-4, which is
completely arbitrary and without support of a single provision of Customs
Valuation Rules, 2007,

Moreover, there is no evidence of any payment over and above the invoice price.
Hence, it is submitted that the value determined by simply referring to NIDB data
fuwithout disclosing and providing any) and by invoking both Rule 4 & 5 fuwithout
applying any criteria laid down therein) is completely untenable in the eyes of law
in whichever way if 15 considered.

Ongoing through the Show Cause Notice, it has been mentioned in para 4.8 that
NIDBE data of import of identical itemn at Mundra port from China as well as other
ports during the period range of the time of filing of Bills of Entry has been
checked and the price of different size of "Artificial Grass” are found and reguired
to constdered for re-determination of the value of the imported goods in terms of
Rule 4 & 5 of the CVR 2007, In this regard, the exact NIDB data was sought from
investigation agencies from which the rate was compared and fixed, The same is
reproduced below:
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Hence, from above data it is evident that Bills of the same period has been taken
for consideration. Further, it has been verified that goods are similar in quantity
and identity. Screenshot of some of the Bills of Entry are placed below:

oot G e v KN ook SEATY it Seedte ity o) dutyly Db
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Further in the Show Cause Notice it has been mentioned that re-determination
of the value has been done in rule 4 and 5 of the CVR, 2007,

For ready relerences, the Customs WValuation Rules Customs Valuation
[Determination of Value of Imported Goods) Rules, 2007 has been reproduced
below:

Determination of the method of valuation. -
(1) Subject to rule 12, the value of imported goods shall be the transaction value
adfusted in accordance with provisions of rule 10;

(2) Vialue of imported goods under sub-rule (1) shall be accepted:

Provided that -

(a) there are no restrictions as to the disposition or use of the goods by the buyer
other than restrictions which —

(i) are imposed or required by law or by the public authorities in India; or

(i) timit the geographical area in which the goods may be resold; or

(ite) do not substantially affect the value of the good's;

(&) the sale or price 15 not subject to some condition or consideration for which a
value cannot be determined in respect of the goods being valied;

fc) no part of the proceeds of any subsequent resale, disposal or use of the goods
by the buyer will accrue directly or indirectly to the seller, unless an appropriate
adjustment can be made in accordance with the provisions of rule 10 of these
rules; and

(d} the buyer and seller are not related, or where the buyer and seller are related,
that transaction value is acceptable for customs purposes under the provizions of
sub-rule (3} below,

{3} ja} Where the buyer and seller are related, the transaction walie shall be
accepted provided that the examination of the circumstances of the sale of the
imported goods indicate that the relationship did not influence the price.

(b} In a sale between related persons, the transaction value shall be accepied,
whenever the importer demonstrates that the declared value of the goods being
valied, closely approximates to ane of the following values ascertained at or about
the same time. (i} the transaction value of identical goods, or of similar goods, in
sales to unrelated buyers in India; (i) the deductive value for identical goods or
similar goods; {iti] the computed value for identical goods or similar goods: Prowvided
that tn applying the values used for comparison, due account shall be taken of
demonstrated difference in commercial levels, quanitity levels, adfustments in
accordance with the provisions of rule 10 and cost incurred by the seller in sales
in which he and the buyer are not related;

fe) substitute values shall not be established under the provisions of clause (b) of
this sub-rule.
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shall be determined by proceeding sequentially through rule 4 to 9, 4,

Transaction value of identical goods. —

(1NajSubject to the provisions of rule 3, the value of imported goods shall be the
transaction value of identical goods sold for export to India and imported at or
about the same time as the goods being valusd: Provided that such transaction
value shall not be the value of the goods provisionally assessed under section 18
of the Customs Act, 1962,

(&) In applying this rule, the transaction value of identical goods in a sale at the
same commercial level and in substantially the same guantity as the goods being
valued shall be used to determine the value of imported goods.

(el Where no sale referred fo in clause [b) of sub-rule (1), is found, the transaction
value of identical goods sold at a different commercial level or in different
quantities or both, adjusted to take account of the difference attributable to
commercial level or to the guantity or both, shall be used, provided that sush
adjustments shall be made on the basis of demonstrated evidence which clearly
establishes the reasonableness and accuracy of the adjustments, whether such
adjustment leads to an increase or decrease in the value.

(2} Where the costs and charges referréd to in sub-rule (2) of rule 10 of these rules
are included in the transaction value of identical goods, an adjustment shall be
made, if there are significant differences in such costs and charges between the
goods being valued and the identical goods in question arising from differences in
distances and means of transport.

(3) In applying this rule, if more than one transaction value of identical goods is
Jound, the lowest such value shall be used fo determine the value of imported
goods.

5. Transaction value of similar goods. —

(1} Subject to the provisions of rule 3, the value of imported goods shall be the
transaction value of similar goods sold for export to India and imported at or about
the same time as the goods being valued: Provided that such transaction value
shall not be the value of the goods provisionally assessed under section 18 of the
Customs Act, 1962

(2} The provisions of clauses (b and (o) of sub-rule (1}, sub-rule (2) and sub-rule (3},
of rule 4 shall, mutatis mutandis, also apply in respect of similar goods.

12. Rejection of declared value. —

(1} When the proper officer has reason to doubt the truth or accuracy of the
value declared in relation to any imported goods, he may ask the importer of
such goods to furnish further information including decuments or ather evidence
and if, after receiving such further information, or in the absence of a response
of such importer, the proper officer still has reasonable doubt about the truth or
accuracy of the value so declared, it shall be deemed that the transaction value
of such imported goods cannot be determined under the provisions of sub-rule
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{1} of rule 3.

(2) At the request of an importer, the proper officer, shall intimate the importer
in writing the grounds for doubting the truth or accuracy of the value declared
in relation to goods imported by such importer and provide a reasonable
opportunity of being heard, before taking a final decision under sub-rule (1).
Explanation.-{1) For the removal of doubts, it is hereby declared that— (i) This
rule by itself does not provide a method for determination of value, it provides a
mechanism and procedure for rejection of declared value in cases where there is
reasanable doubt that the declared value does not represent the transaction
value; where the declared value is rejected, the value shall be determined by
proceeding sequentially in accordance with rules 4 to 9. (ii) The declared valus
shall be accepted where the proper officer is satsfied about the truth and
accuracy of the declared value after the said enquiry in consultation with the
importers. (iil] The proper officer shall have the powers to raise doubts an the
truth or accuracy of the declared vaiue based on certain reasons which meay
include -

[a) the significantly higher value at which identical or similar goods imported at
ur about the same time in comparable quantities in a comparable commercial
transaction were asscssed;

(b) the sale involves an abnormal discount or abnormal reduction from the
ordinary competitive price;

(c) the sale involves special discounts limited to exclusive agents;

(d) the mis-declaration of goods in parameters such as description, quality,
quantity, country of origin, year of manufacture or production;

(e the non-declaration of parameters such as brand, grade, specifications that
have relevance to value; {f) the fraudulent or manipulated documents.

In the Show Cause Notice it has been alleged that on analysis of NIDB data of
import of similar items in recent past, it was noticed that price of the Artificial
Grass varies with the size range. Therefore, undervaluation of the imported items
was also suspected in the present matter. It appears that the assessable value
declared by the importer in the previous BEs are also liable to be rejected under
Rule 12 of the CVR 2007,

On scrutiny of the NIDB data used for comparing the prices, it is found that the

value of the similar goods of comparable quantity imported in the same time

period appears to be high, hence the value of the goods are rejectable under Rule

12 of the CVR 2007. Further regarding re-determination of the same, it appears

that goods are similar in nature and not identical and they are imported in the

same period and of almost same quantity. Accordingly, the most eppropriate for
re-determining the same is Rule 5 of CVR, 2007.

Henece, it appears that the value of the goods is rejectable under Rule 12 and the
same can be determined by using NIDB data for similar goods under Rule 5 of
CVR 2007.

iil) In para 3.7, Noticee has submitted that proposals at S, No. 9 fii), fiv), fv)
and fui) regarding rejection of transaction value and determination of value
fotaling to Rs. 4,28,16,878/- for demanding differential duty amounting o Rs.
1,04,44,710/- under Section 28 [4] along with interest under Section 28AA and
mandatory penalty under Section 114A of Customs Act, 1962, are not tenable in
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the eyes of law.

As the value of the goods are rejectable under Rule 12 of the Customs Value
(Determination of Value of Imparted Goods) Rule 2007 and rightly re-determined
under Rule 5 of the Customs Value (Determination of Value of lmported Goods)
Rule 2007, the contention of Noticee that demand under Section 28(4) is not
sustainable is not valid.

lv) In para 5.8, Noticee has submitted that invocation of extended period
except for Bills of Entry at 8l No. 15, 16 and 17, is not tenable as all of the
documenis were uploaded on the e-sanchit

Ongoing through the facts of the Show Cause Notice it has been found
that after introduction of self~-assessment vide Finance Act, 2011, the onus lies
on the importer for making true and correct declaration with respect to all
aspects of the Bill of Entry and to pay the correct amount of duty. It becomes
evident that in numerous cases, the Bills of Lading (BLs) correctly specify the
Harmonized Systemm Nomenclature [(HSN]) code of the imported item &s
37033090. However, a deliberate discrepancy arises during the filing of Bill of
Entries [BEs] by M/s HMT, wherein the Customs Tariff Heading (CTH) is
intentionally altered to CTH-391B9090, This intentional alteration seems (o be
an attempt w evade Customs Duty, consttuting willful misstatement and
suppression of facts on the part of M /s HMT, leading to the evasion of duty. It is
noteworthy that M/s HMT was fully cognizant of the technical specifications of
their product, which warranted classification under CTH-57033090. Despite
this awareness, they persistently misclassified their product under an incorrect
CTH, presumahbly with the motive of reducing duty payments. This intentional
misclassification would lkely have gone unnoticed if not brought to light through
& customs department Inquiry.

As it 18 evident from table-1 of the Show Ceuse Notice that in several Bills of
Entry, Noticee has resorted to mis-declaration of the CTH despite the fsct that
right CTH was written on Bill of Lading. Further, in some cases, they have rightly
declared the ciassification and paid the appropriate duty, Hence, they were in
compiecte knowledge of the nature of the goods and the duty applicability, From
these facts, the intention of the Noticee is clear that they have wilfully and
knowingly mis-declared the classification of the gooda with a clear intent to
evade the Customs Duty. Hence, by merely raising the contention that they have
uploaded the documents in the e-sanchit and hence the extended period can't
be evoked is not sustainable in the eyes of law,

v} In para 6 of the submission, Noticee has submitted that it may be appreciated
that out of 15 bills of entry [after excluding 2 bills of entry at Sl. Nos. 6 & 8 as
per foot note to the tablej, there is no mismatch in description of goods in bills
of entry at Sl. Nos. 1,2, 3,4, 5, 7,9, 10 and 16. Hence, charge of mis-declaration
af description and the consequent proposal for confiscation under Section 111
{m) of Customs Act, 1962 is ill-conceived. Moreover, for bills of entry at SL Nos.
3,4,5, 7,9, 10 and 16, there is no evidence to show that goods were “tufted”
and hence, demand to recover duty by treating them as “tufted” is not tenable.
The test reports relied in the notice pertain 1o samples drawn [rom other
consignments and hence, the same cannot be applied to earlier bills of entry, as
duly held by Hon'ble Tribunal in the case of Hindustan Fibres Lid. v/s
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Commissioner of C. Ex., Jaipur, 2009 [245) ELT 337 (Tri. - Del,)

As it is evident from table-1 of the Show Cause Notice, in several Bills of Entry,
Noticee has resorted to mis-declaration of the CTH despite the fact that right
CTH was written on Bill of Lading. Further, in some cases, they have rightly
declared the classification and paid the appropriate duty. Hence, they were in
complete knowledge of the nature of the goods and the duty applicability. From
these facts, the intention of the Noticee is clear that they have wilfully and
knowingly mis-deciared the classification of the goods with a clear intent to evade
the Customs Duty. It further can be said that by their act of omission and
commission, mis-declaration of CTH and undervaluation of the goods has been
committed with an intent to evede payment of customs duty amounting to Rs
1,04,44,710 in the subject goods valuing Rs 4,28, 16,878/, With the intraduction
af self-assessment under Section 17 of the Customs Act, 1962, more faith is
bestowed on the importers, as the practices of routine assessment, concurrent
audit etc. huve been dispensed with. As & part of self-assessment by the
importer, has been entrusted with the responsibiility to correctly self-assess the
duty. However, in the instance case, the importer intentionally ebused this faith
placed upon it by the law of the land. Therefore, it appears that the importer has
wilfully violated the provisions of Section 17(1) of the Act inasmuch as importer
has failed to correctly seli-assessed the impugned goods and has also wilfully
violated the provisions of Sub-section (4) and (4A) of Section 46 of the Act. Hence,
I force no contention in the arguments of Noticee that goods are not lisble for
confiscation under section 111 [m) of the Customs Act, 1962,

Notioes has further stated that there {8 no mismatch in description of goods in
bills of entry at Sl Nos. 1, 2, 3, 4, 5, 7. 9, 10 and 16. Hence, charge of mis-
declaration of description and the consequent proposal for confiscation under
Section 111 {m) of Customs Act, 1962 is ill-conceived. Moreover, for bills of entry
at 5l Nos. 3,4, 5 7,9, 10 and 16, there is no evidence 1o show that poods were
"tufted” and hence, demand 1o recover duty by treating them as “tufted” is not
tenable. From the table, only it can be observed that in the Bill of Entry at Sr No.
3.45,7,11,12,13,14,15,16,17 there is clear mis-match in terms of description or
CTH from Bill of lading. Further, in Two B/Es appearing at © and 8 they have
already classified goods in the right CTH for same item i.e. Artificial Grass from
the same supplier. Different view of Importer in certain Bills of Entry for the same
goods from the same supplier clearly shows an intent to evade duty. Noticee has
falled 1o appreciate the fact that not only the test reports but also their practice
ol mis-declaration of goods in terms of description and CTH despite having the
right classification in their documents i.e. B/L and COO that has besn made
basis for the whole case. This can't be justified in any law that for the same goods
Noticee is resorting to two different classification by stating that supplier has
mentioned the CTH, however the same is also not sustainable as it can be
perceived from table that in many instances, they have declared the CTH and
description of the goods imported different from the description and HSN
mentioned on the Bill of Ledings. Noticee has placed relinnce an Hon'ble Tribunal
in the case of Hindustan Fibres Lid. u/s Commissioner of C. Ex., Jaipur,
2009 [245) ELT 337 {Tri. - Del.)., ongoing through the case, it was found that
appellant in that case has their [actory at Banbirpur, Bhiwadi, Rajasthan,
manufacture cotton yarn in cone and hank form falling under Chapter heading
52.03 of the Central Excise Tarifl Act, 1985. The cotton yarn in plain reel hank
form 15 fully exempt. Central Excise Duty under Notification No. 3/01-CE.,
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dated 1-03-01 and its predecessor notifications. The point of dispute is as to
whether the cotton yarn manufectured by the appellants was in plain reel hank
form and hence fully exempt from duty, as claimed by the Appellants or was in
cross reel hank form and hence lisble for duty, as held by the Revenue. From
this, it can be inferred that the case is different from the case cited as the same
doesnt deal with import. In import many ports are following the practice of
relying on previous test report for certain periods for clearance of consignments.

vi) Noticee has submitted in para 6.1 that goods covered by Bills of Entry
at 8l No. 11,12,13,14,15,17, goods have not been found to be tufted. 1 find no
logic in the arguments made by Noteee, it is clear and evident that on Bill of
Lading the description of the goods have been mentioned as Tufted PE yam
Artificinl Grass. The Noticee has willfully mis-declared the same with an intent
to evade duty can be ascertained. For the same goods from the same supplier
the Noticee has already rightly classified in case of Sr No. 6 and 7 of the Table.
Hence, the contention raised here appears highly mis-leading and deprived of
the facts and truth. Further in the statement dated 23.03.2022 recorded under
Section 108 of the Customs Act, it has been stated that the goods imported in
past were similar to the consignments for which test repoarts have been relied.
Hence from this also, it can be corroborated that the goods were tufted.

viij Noticee in para 6.2 and 6.3 has submitted that "Moreover, the Chemical
Examiner, who was cross-examined, has deposed that “tufting” is a mechanical
process and not chemical process. He has claimed that he is qualified to test items
resulting from mechanical process based on literature and reference books jand
not on account of his qualification). When asked to produce observation shests, he
has not produced any. Also, he could not confirm that he had noted the
observations in observation sheet. The reports issued by him were based on visual
observation and not by virtue of any testing. Thus, the tests reports concluding the
‘tufted” nature of goods are neither applicable (since they pertain to past) nor
backed by any tests or even observations by the Chemical Examiner noted in the
lng books mantained by the laboratory, In the backdrop of facts and
circumstances where a specific request is mode during cross- examination (o
produce observation sheets containing the relevant observalions lo support the
conclusion, the Chemical Examiner is bound to produce the same, as duly heid by
Hon'ble Tribunal in Final Order No. A/11138-11142/2020 dated 25.08.2020 in
the case of M/s. Neptune Trade Link Put. Ltd. & others. In this case, Hon'ble
Tnbunal has held that:

“From the above it iz apparent that Commissioner after examining all the
Jacts of the case and the cross examination of Assistant Chemical
Examiner Chemical Assistant Grade-I could only reach to a conclusion
that the appellant have failed to establish of ASTM D 86 method was not
SJollowed. Thus, we find the impugned order cannot be sustained in the
present form. It is seen that during eross examination of the Chemical
Assistant Grade-1 has clearly stated that log books and the registers are
maintained in their laboratory, however, appellants chose not to ask for
the same and Revenue chose not to produce the same. It was upto the
Commissioner to get the necessary log books and lab records to bring out
the real facts. It was also upto appellants to demand the same to prove
their point. The matter was earlier remanded by allowing cross
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examination in order to bring correct facts on record. The entire purpose
qmmmumwwmmmmmt
completely. In view of above we set aside the order and remand the matter
Jor fresh adjudication after fresh cross examination of the Chemical
Assistant Gr.-1, the person who actually undertook the tests. He will
produce all the lab records necessary to ascertain actual reading recorded
and equipment used during testing and to prove his assertions.” 5y relying
upon the above decision, it is submitted that reliance placed on the test reports
issued by the Chemical Examiner is misplaced and the impugned notice is not
tenable in the ayes of law for the above reasons,

In this regard, the contention of the Noticee that Chemical examiner is not qualified
appears to be not sustainable as the Officer has been given responsibiliies after following
due procedures. f we talk about the tufting

Tufting is a textile manfacturing process used 1o create a variety af products,
including carpets, rugs, and upholstery febrics. It involves the insertion of varns
ar fibers into a backing material w create o pile or looped surface

The Tulting Process
The tulting process can be broken down into three main steps:

|. Backing Preparation: The first step in the mfting process s to prepare the
biacking materinl. This can be done by weaving or knitting a fabric or by
using i pre-made backing material. The backing material is stretched onto
a frame or & loom, where it is held in place during the tufiing process.

- Tufting: Onee the bavking material is prepared, the tulting process begins
This involves using o tuling machine to insert yarns or fibres into the
backing materinl The tufting machine uses a needle-like device to insen
the yaums into the backing material, cresting a pile or looped surface

4. Finishing: After the tufting process (s complete, the textile is finished by

trimming the fibres to create an even surface. The textile may also be
treated with a stain-resistant or fire-retardant costing to improve its
perlormance.

|5

If we refer tufting in the book Customs classification of Textile and textile articles
by Ajay Kumar Gupta, it defines as:

Tufting is a derivative of embroidery. In fact, tufting originated from the Embroidery
of thick chenille fabrics. In hand tufting, designs are drawn onto a backing material
and the tufts of wooel {or other yam) are pushed through the backing with a simple
hand rool known as tufting gun. When all the pile has been ‘tufted’ the backing
material is covered with a latex solution and a 'secondary’ backing is put. This
results in a strong rug construchon.

Hence, from above it can be seen, tufting is not so complex process involving the
various IS0 standard testing to verify it. | don't find it & genuine ground o reject
the Test report that the observation regarding testing has not been provided. In
case, Il it has required some 150 standard testing then in order to verify that
Chemical Examiner has followed that standard or not the observation sheet may
be a mandatory documents. But in this Case, | don't find a suitable reason to
decline the test report observation,
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Further Noticee has pm reliance on the 11138-1

wlmrmnﬁ:ﬁs aof the case was rucr:iiﬂ"ﬁ!mnt. I?u:ﬂassgﬁmhan wastubede:ded
based on the testing by certain standards ie. However, this case is entirely
different. For verifying the goods are tufted, no standard has been set in Customs
Tarill Act, 1972. Hence, the contention of the Noticee is just mis-leading and not
sustainable,

Moreover, the current case is more based on the practices followed by the
Noticee by willfully mis-declaration of the poods in terms of value, cth and
description, despite having the relevant documents regarding right classification
supplied by overseas supplier.

vill) Further, in para 7 7.1 und 7.2 of the submission, Noticee has submitted
that onus of correct classification is on department, However, without test
reports, it cannol be alleged that goods declared as artificial grass were carpets
of tufted nature so as to justifv the classification for 15 Bills of Entry. The whole
intention of the Noticee is of wilful mis-declaration with an intent to evade duty
as discussed in above para supra. With the introduction of self-assessment
under Section 17 of the Cusioms Aect, 1962, more faith is bestowed on the
importers, as the practices of routine assessment, concurrent audit ete, have
been dispensed with. As a part of self-assessment by the importer, has been
entrusted with the responsibility to correctly self-assess the duty. However, in
the instance cage, the importer intentionally abused this faith placed upon it by
the law of the land. As discussed above, from seeing table-l it is evident and clear
that many of the B/Es i.e. Sr No. 1, 2, 11-15 and 17, the description given in
B/L is Tufted PE Yam Artificial Grass, Further, Noticee in case of Sr No, & and
8 has himsell classified the goods with description as "Artificial Gress® in
37033090. In case of B/Es appearing at Sr No. 3,4,5,7 classification stated in
B/L is 57033090. From this, it s evident that Noticee in his statement dated
23.03.2022 has accepted that goods were similar in nature in the past import,
however he has mentioned CTH 39189090 as declared by supplier [although it
15 not the case as in many case he has not declared the classification declared
by supplier). He also agreed with the re-classification of goods under CTH
27033090 and ready to pay the differential duty. It is pertinent 1o mention here
he has never retracted the statement. So, the proof of wilful mis-declaration is
evident and clear, hence the contention of Noticee is not sustainable and appears

just mis-leading,

ix) In para 8 of the submission, Noticee has stated that without proper test
reports, geods covered by none of the bills of Entry listed in Table-l are liable to
be classified under 57033090 prior w 01.02.2022 and 57033990 after
01.02.2024. The issue has been discussed in the para 12.6 vii) and viii] In length.
It is just not enly the case made on the basis of Test report, the facts of wilful
mis-declaration is being established by seeing the Table-l on the basis of Bill of
lading and the classification adopted in case of B/Es appearing at Sr No. 6 and
8,

x) In para 9 to 12, it has been submitted that the extended period is not
applicable in this case. Further, penalty and confiscation is not sustmainahle in
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this on Noticee and its partner. | find that the element of wilful mis-statement/
misdeclaration has already been estahlished in the case based on discussion
above supra. Further, after introduction of self-assessment vide Finance Act,
2011, the onus lies on the importer for making true and correct declaration with
respect 1o all aspects of the Bill of Entry and to pay the correct amount of duty.
In light of the discussions in the preceding paragraphs, it becomes evident that
in numerous cases, the Bills of Lading {BLs) correctly specify the Harmonized
System Nomenclature {(HSN) code of the imparted item as 57033090, However,
& deliberate discrepancy arises during the fAling of Bill of Entries (BEs) by M /s
HMT, wherein the Customs Tanff Heading (CTH] is intentionally altered to CTH-
32189090, This intentional alteration seems to be an attempt to evade Customs
Duty, constituting willful misstatement and suppression of facts on the part of
M/s HMT, leading to the evasion of duty. It is notewarthy that M/s HMT was
fully cognizant of the technical specifications of their product, which warranted
classification under CTH-57033090. Despite this awareness, they persistently
misclassified their product under an incorrect CTH, presumably with the mative
of reducing duty payments. This intentional misclassification would likely have
gone unnoticed if not brought to light through a customs department inguiry.
Further, in the statement dated 23.03.2022 Noticee has accepted thar goods
were similar in nature in the past import, however he has mentioned CTH
39189090 as declared by supplier (although it is not the case as in many case
he has not declared the classification declared by supplier]. He also agreed with
the re-classification of goods under CTH 57033090 and ready to pav the
differential duty. It is pertinent to mention here he has never retracted to the
statement. Accordingly, | find that goods were willfully mis-declared in terms of
value, CTH and descriptions with an intent o evade the customs duty. Hence,
the goods are liable for confiscation.

Furthermore, it appears that Shri Manish Ashwinbhai Parikh, Partner of M /s
HMT in his statement recorded on 23.03.2022 has categorically stated that he
was looking after important work, sales and other activities of the firm and he
himsell had finalized the Classification of Artificia] Grass under CTH 39189090
in the check list of bills of entry on the basis of import documents, Therefore, it
appears that Shri Manish Ashwinbhai Parikh was responsible for classifying the
Artificial Grass under wrong CTH-39189090 which resulted into short levy and
payment of customs duty amounting to Rs. 1,04,44,710/- 1o the government
exchequer. Manish Parikh was responsible for classifying the item under wrong
CTH 39189090 which resulted into short levy and payment of custems duty. By
this act of omission and commission, Sh Manish Ashwinbhai Parikh has
rendered the goods liable for confiscation under Section 111 {m) of the Customs
Act and hence, rendered himself liable for penal action under section 112 a (i)
of the Customs Act, 1962,

12,7 Now [ will procesd to discuss the arguments made during Personal
hearing conducted on 26.12.2024

During Personal hearing the consultant of Notices appeared before me and
rejterated the written submission, However for sake of brevity | am reproducing
the same :

M/s H M Trading Co,, has imported artificial grass. This particular notice actually
has its roots in one earlier show cause notice where 2 bills of entry were filed by
them. Those both bill of entry were held up, and show cause notice was issued. It
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classification, ete, unll be deall with us and when #f comes up for hearing and
decision.

This notice is a sequel to that natice. Onee those 2 bills of entries were, scrutinized,
department also took up the earlier imports. And the details of the earlier imports
are given in table number 1 of the present show cause notice where they have
listed 17 bills of entry where the party has classified correctly in 2 Bills of Entry
and for the remaining 135 bill of entries, department is saying that classification is
wrong. Now apart from classification, department iz also challenging valuation.
For the same goods, they are invoking bath the rules 4 and 5. Rule 4 is for our
identical goods and rule 5 is for similar goods.

He stated that demand is nme borred They cross examined the chemicnl
examiner. And he's stated that testing as such is not involving any chemical
process, but it is mechanical process. He stated that he requested to provide
register and other, log sheets where Chemical Examiner must have mentioned the
observations, Chemical Examiner stated that if available, he will provide. But
perhaps they were not provided, but he has simply forwarded theoretical book,
which is part of the book wherein what he tried to do is read out those attended
boak in the cross examination and try to justify his strength. Now he has filed the
written submission for consideration. He has recited a particular judgment of
Heon'ble Ahmedabad Tribunal itself in our own case.

He stated that the chemical examiner cannot simply come to the conclusion. He
has to follow a particular process. Just as we get some marks in the examination,
the process is, first, he write the answers, then the answers are checked by the
tnvigtlator and therefore, the process is complete. Straight away, i cannot enter
marks, So here, what has happened is here straight away, we have some
reference or lesting, ete, and based on which we have tried to classify these goods.

He further stated that there are fwo difficulties, The first difficulty is that the test
reports that the department is relying in this notice were actually of earlier and
therefore some different consignment. They are not of these particular of 17 bills
of entry. They have relied upon those 2 test reports because these goods were
cleared. And therefore, department as such had the one of the alternative was fo
rely upan this lest report,

They cross examine the chemical examiner then. He has not been able to fustify his
findings. He actually brings out the logbooks, etcetera, 1o justify his findings. Even
if we assume that he must have correctly observed the procedure, eicetera, the
Sfact remains that those test reports have nothing to do with the because these
cansignments. Department s trying 1o do an analogy by saying that this supplier
was the same. So as such, we have to make out to that, either the samples must
be tested, otherwise, we cannot rely on test report of other consignments because
there are innumerable case laws. One of them he has cited today, which says that
we cannot rely upon a test report of {a) to fudge (B). Seo we are falling short there.

So on classification, he said that they have reports which very clearly deal with
these goods, they must not be relied. Secondly, even department is trying o rely
on such test report the same is disputed. Chemical Examiner himself is saying that
no chemical process is mvolved. He says that mechanical process is involved, And
he says that he is not gualified, but he has done it out of experienice.

What has happened is that by visual examination, he formed an apinion, which is
not the correct way of going by the, process for which chemical examiners are
normally dropped in. Se he has taken that into his submission. And the issue is
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about classification and in para 4.6, they have very clearly mentioned that tehy
have borrowed the data from E-sanchit. So rightly or wrangly, the party has filed
bills of entry along with the invcices and very much there on the record of

department

Now if department is impressing upon the extended period, then, obviously, there
must be a case of collusion or which is not the case here. May not. Everything is
there on record. So I'm, first of all, on the part of time barred.

He has taken this ground in his submission. In valuation part, department has
referred to NIDB dara. Department is saying that NIDB data of recent past and all
these things are being taken to consideration,

The data is nowhere disclosed in the notice. Secondly, even if we go by nile 4 or
3, rule 4 is about identical goods, 5 is about similar goods. But then there are very
categonical criteria about commercial level quantity and so many other things. Now
when we are completely silent on that particular criteria, we are not dealing or
deliberating over even one criteria.

Department has not provided the details of bills of entry. Department is only saying
that past imports had more than other poris. Not what was the commercial level?
Was it the same goods? Notice itself will say that these goods are of different sizes.

So then what was the size of these goods? The notice is completely silent. So what
happens is that today, he expect a when no data is provided for him to defend,
then it is obwviously wviolation of principal natural justice. Either this data may be
provided or this notice will not stand sooner or later.

So his humble submission will be that either the data may be provided or the so
far as valuation is concerned, this notice in the present form cannot be taken
further in the law. Because what is the data based on which department has
tried. We cannot simply come to the conclusion that it should be y and not x.

There is no provision that would enable one to simultanecusly invoke 4 & 3, Either
we be in 4 or we be in 5.

So his submission here will be that first data may be provided. Secondly, he may
be given an opporturuty and specify the rule under the department wants to go
ahead with this. All the notice may kindly be dropped. Obviously, as a hardcore
professional, he will obwiously pray and focus.

But he is stll on the prnciples of natural justice. Right? There has to be even
ground to fight the case, Result is secondary. Here, there is no even ground below,
There is no legality in roising the demand in this case.

The demand falls, then interest will not be payable. 114A which is mandatary
penalty will automatically go. 1124 and 114 A can't be applied simultansously,
But his first and foremost submission is that even the goods are not hable for

confiseation because department is not able to make out a case on classification
as well as, valuation bl

If that doesn’t happen, then there is no confiscation. And therefore, 112 a for the
purpose of imposing penaliy will also not apply. Even othenwise, adjudicating
authonity is taking a view that when the goods are not available for confiscation,
then fine is not impossible. He will refer to one of the udgments passed by your
honor. So on this point, he said that even if the goods are held liable for
confiscation, a redemption fine may not be imposed.

And lastly, it's about the pariner. he said that simultaneous penalty of the
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partnership for an partner may not be impossible in the same offense. So overall,
in the in the in the entire things, his humble submission is that this notice is not
tenable,. He requested to consider his defense that he has attempted to file, which
touches all thess points, And he has reiterated the same in the personal hearing,

I find that all the points has been well-discussed in the above para 12.6, Further,
regarding exact data of NIDB not mentioned in the Show Cause Notice, it is o
state that the same was sought [rom investigeting agency and has been
discussed in length in para 12.6. Noticee has not requested to forward the same
in their submission made earlier vide letter dated 15.04.2024 wherein they have
requested to cross examine the Chemical Examiner. At this point, the request of
forwarding the same appears to be full with motive to delay the process of
adjudication. The detailed discussion on NIDB data and valuation rules have

already been done in above paras. Accordingly, | opt not to repeat the same to
avoid repetiion in the arder.

13. Now | further proceed to examine the main issues which are 1o be
decided:

13.1 Rejection of Classification and re-determinsation

I find that during the investigation of the live BE No. 7427798 dated
09.02,2022 and 7459324 dated 11.02.2022, the test reports of samples of
imported goods, Artificial Crass received from the CRCL, Kandla testifies that
the sample are made of woven base fabric of Polypropylene strip yvams tufted
with green mixed yaims made of polyvethylene and polvpropylene (cut piles). On
the other side it is covered with polyester filaments varns, further covered with
black colored material based on butadiene styrene. As per said 1est reports, it is
very much clear on record that the artificial grass imported by Noticee is mainly
covering made of two layers of woven fabric of Polypropylene and polvethvlene
sirips, these pile type strips are tufted in the middle layer and coated with
butadiens stvrene from the back. The exposed surface is made from strips
through tufting process

If we refer to the Chapter Notes

The Note 1 of Chapter 57 is reproduced below:

“1. For the purposes of thiz Chapter, the term “carpets and other
textile floor coverings"” means floor coverings in which textile materials serve
as the exposed surface of the article when in use and includes articles
hawving the characteristics of textile floor coverings but intended for use for
other purposes...”

Further, if we move on explanatory notes of 3703 by WCO it covers:

The heading covers hifted carpeis and other hufted textile floor coverings produced
on tufting machines which by means of a sysfem of needies and hooks, insert
textile yarn into a pre-existing backing fusually a woven fabric or a non-woven]
thus producing loaps, or if the needles and hooks are combined with a cutting
deviee, tufts. The yams forming the pile are then normally fived by a coating of
rubber or plasties. Usually before the coating is allowed to dry it is either covered
by a secondary backing of loosely woven textle matenal e.g. ute or by foamed
rubber.
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This heading also covers turf, which is a tufted textile floor covering that imitates
grass irrespective of colour.

Hand tufting and machine tufting is based on the same principle. In hand
tufting, the tufting gun is held in hand and is pushed through the primary
backing. In machine tufting, the primary backing passes through a multi-
needied machine. More than 95 % of the primary backings for tufted carpet are
made of poalypropviens/oclefin (woven and non-woven); occasionaily jute and
spun-bonded polyester primary backing are used. Polyester is intended primarily
for use on fine-gauge carpets. Secondary backings for tufted carpets usually are
jute (nearly 20%), polypropylene/olefin {about 75%) or foam (gbhout 5%). Tufted
yarns are wool, acrylic, polyamide and polypropylene,

Further if we see heading 3918 it siates

3918 Floor coverings of plastics, whether or not self-adhesive, in rolls or in
the form of tiles; wall or ceiling coverings of plastics, as defined in
Note 9 to this Chapter

3918 10 - Of polymers of vinyl chloride:

3918 10 10 - Wall or ceiling coverings combined with knitted or woven fabrics,
- nonwovens or felts

4918 10 90 - Other

391890 - Of other plastics :
3918 90 10 -- Floor coverings of linoxyn

3918 90 20 -- Wall or ceiling coverings combined with knitted or woven [abrics, non
- wovens or felts

3918 90 90 -- Other

Further, if we see the Note 9 to the Chpater

Faor the purposes of heading 3918, the expression "wall or ceiling coverings
of plastics” applies 1o products in rolls, of a width not less than 45 cm, suitable
for wall or ceiling decoration, consisting of plastics fixed permanently on a
backing of any material other than paper, the layer of plastics [on the face side]
being grained, embossed, coloured, design-printed or otherwise decorated.

S0 from abowve, it is clearly implied that the goods are not qualified for
classification under 3918 and in the goods, textile materials serve as the exposed
surface of the article when in use and also it is an article having the
characteristics of textile floor coverings it may be observed thal as per the above
discussion, the goods are more appropriately classifiable under 57033090 before
01.02.202 and 57033990 from 01.0:2.2022 {as per subsequent changes in CTA
1972).

Furthermore, as discussed gbove in para 12.6 (viii) the whole intention of the
Noticee is of wilful mis-declaration with an intent to evade duty as discussed in
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above para supra. With the introduction of self-assessment under Section 17 of
the Customs Act, 1962, mare faith is bestowed on the importers, as the practices
of routine assessment, concurrent audit ete. have been dispensed with. As & part
of self-assessment by the importer, he has been entrusted with the respansibility
to correctly self-assess the duty. However, in the instance case, the importer
intentionally abused this faith placed upon it by the law of the land. As discussed
above, from seeing table-1 it is evident and clear that many of the B/Es i.e. Sr
No. 1,2, 11-15 and 17, the description given in B/L is Tufted PE Yarn Artificial
Grass, however the same has been mis-declared in Bills of Entry. Further,
Noticee in case of Sr No. 6 and 8 has himself classified the goods with description
as “Artificial Grass® in 57033090. In case of B/Es appearing at Sr No, 3,4.5,7
classification stated in B/L s 57033090, however the same is mis-deciared in
B/Es. Further, it is evident that Noticee in his statement dated 23.03.2022 has
accepted that goods were similar in nature in the past import, however he has
mentioned CTH 39189090 as declared by supplier (although it is not the case as
in many case he has not declared the classification declared by supplier]. He also
agreed with the re-classification of goods under CTH 57033090 and ready to pay
the differential duty. It is pertinent to mention here he has never retracted to the
statement. It is pertinent to mention here that statement recorded under Section
108 of the Customs Act, 1962 has evidential value. The same has been cited in
various judgement of Hon'ble Courts. Some of them are reproduced below:

Union of India vs. Padam Narain Aggarwal and Ors, 2008 (231) ELL.T.
397 (5.C.

This section does not contemplate magisterial intervention. The power is
exercised by a Gazetted Officer of the Department. It obliges the person
summoned {o state truth upon any subject respecting which he is examined. He
is not absolved from speaking truth on the ground that such statement is
admissible in evidence and could be used against him. The provision thus
enables the officer to elicit truth from the person examined. The underlying
object of Section 108 is to ensure that the officer questioning the person gets all
the truth concerning the incident

It must be remembered that the statement made before the Customs officials is
not a statement recorded under Section 161 af the Criminal Procedure Code,
1973. Therefore it is a material picce of evidence collected by Customs officiais
under Section 108 of the Customs Act. That material incriminates the petitioner
inculpating him in the contravention of the provisions of the Customs Act. The
material can certainly be used 1o connect the petitioner in the contravention
inasmuch as Mr. Dudani's statement clearly inculpates not only himself but also
the petitioner. It can, therefore, be used a8 substantive evidence connecting the
petitioner with the contravention by exporting foreign currency out of India,
Therefore we do not think that there is any illegality in the order of confiscation
of foreign currency and imposition of penalty. There is no ground warranting
reduction of line.

This case reafflirmed that statements recorded under Section 108 are admissible
in evidence, reinforcing the legal principle established in earlier cases Bhana
Khalpa Bhai Patel VS Assistant Collector Of Customs, Bulsar, Gujarat - Supreme
Court.
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The Apex Court in the case of Naresh Kumar Sukhwani vs Union of India
1996({83) ELT 2B5(8C) has held that statement made under Section 108 of the
Customs Act, 1962 is a material piece of evidence collected by the Customs
Officials. That material incriminates the Petiioner inculpating him in the
contravention of provisions of the Customs Act. Therefore, the statements under
Section 108 of the Customs Act, 1962 can be used as substantive evidence in
connecting the applicant with the act of contravention,

Kanwarjeet Singh & Ors vs Collector of Central Excise, Chandigarh 1990
[47] ELT 695 (Tri)

It was held that strict principles of evidence do not apply to a guasi-judicial
procecdings and evidence on record in the shape of various statements is enough
to punish the guilty

Assistan r of Custo I vs. Govindasamy Ragupathy-
1998(98)] E.L.T. 50{Mad.]

Hon'ble High Court decision in the case of Assistant Collector of Customs
Madras-I vs. Govindasamy Ragupathy-1998(98) E.L.T. 50(Mad.) wherein it was
held by the Hon'ble Court confessional statement under Section 108 even though
later retracted is a voluntary statement-and was not influenced by threat, duress
or inducement etc. is & true one

in the case of Govind Lal vs. Commissioner of Customs Jaipur {2000(117)
E.L.T. 515{Tri}l- wherein Honble Tribunal held that— ‘Smuggling evidence-
statement- when statement made under Section 108 of the Customs Act, 1962
never retracted before filing the replies to the Show Cause Notice- retraction of
the statement at later stage not to affect their evidence value’

surjeet Singh Chabra vs, UQI 1997 (B4] ELT [(646) Si

In the case of Surjeet Singh Chabra vs. UOI 1997 (84) ELT (646) SC.
Honble SBupreme Court held that statement made before Customs Officer though
retracted within six days, is an admission and binding since Customs Officers
are not Police Officers. As such, the statement tendered before Customs is valid
evidence under law.

The Noticee has himself classified similar goods under the appropriate CTH Le.
ST033090 in few Bills of Entry. Further as per test report, goods are
approprnately clagsifiable under CTH 57033090. In his statement Noticee has
accepted that the imporied past goods are similsr to the current one and agreed
with the re-classification of geods under CTH 57033090 and ready to pay the
differential duty. Hence, on the basis of above discussion and facts on record, |
find that goods are rightly classifiable under CTH 57033090 till 01.02.2022 and
thereafter under CTH 57033990 (due to subsequent changes made in CTA
19732).
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The issue has been discussed in length in para 12.6 (ii). However, for the
sake of brevity [ opt to re-discuss the fact here.

Ongoing through the Show Cause Notice, it has been mentioned in para 4.8 that
NIDB dats of import of identical item at Mundra port from China as well as other
ports during the period range of the time of filing of Bills of Entry has been
checked and the price of different size of "Artificial Grass™ are found and required
to considered for re-determination of the value of the imported goods in terms of
Rule 4 & 5 of the CVR 2007. In this regard, the exact NIDB data was sought from
investigation agencies from which the rate was compared and fixed. The same is
given in table-A above,

Hence, from above data it is evident that Bills of the same period has been
taken for consideration. Further, it has been verified that goods are similar in
quantity and identity above in para 12.6(i).

Further, in the Show Cause Motice it has been mentioned that re-
determination of the value has been done in rule 4 and 5 of the CVR, 2007.
For ready references, the Customs WValuation Rules Customs Valuston
(Determination of Value of Imported Goods) Rules, 2007 has been reproduced
below:

Determination of the method of valuation. -

{1} Subject ta rule 13, the value of imported goods shall be the transaction valie
adpisted in accordarnoce with provisions of rule 10;

(2} Value of imported goods under sub-rule (1) shall be accepted:

Provided that -

(a) there are no restrictions as lo the disposition or use of the goods by the buyer
ather than restrictions which -

{1} are imposed or required by law or by the public authorities in India; or

(i} limif the geographical area in which the goods may be resold; or

{iit) clo not substantially affect the value of the goods;

(b the sale or price is not subject to some condition ar consideration for which a
value cannot be determinead in respect of the goods being valued;

(e} no part of the proceeds of any subsequent resale, disposal or use of the goods
by the buyer will accrue directly or indirectly to the seller, unless an appropriate
adjustment can be made in accordance with the provisions of rule 10 of these
rniles; and

() the buyer and seller are not related, or where the buyer and seller are related,
that transaction value i1s acceptable for customs purposes under the provisions of
sub-rule (3) below.

(3] [a) Where the buyer and seller are related, the transaction value shall be
accepied provided that the examination of the crcumstances of the sale of the
imported goods indicate that the relationship did not influence the price,

(b) In a sale between related persons, the fransaction value shall be accepted,
whenever the importer demonstrates that the declared value of the goods being
vaiued, closely approxamales to one of the follouing values ascertained at or about
the same time. (i) the transaction value of identical goods, or of similar goods, in
sdales to unrelated buyers in India; (iij the deductive value for identical goods or
similar goods; (i) the computed value for identical goods or similar goods: Provided
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that in applying the values used for comparison, due account shall be taken of
demonstrated difference in commercial levels, quantity levels, adstments in
accordance with the provisions of rule 10 and cost incurred by the seller in sales
in which he and the buyer are not related;

fc} substitute values shall not be established under the provisions of clause (b) of
this sub-rule,

(4} i the value cannot be determined under the provisions of sub-rule (1), the value
shall be determined by proceeding smnmﬂy through rule 4 1o 9. 4.
Transaction value of identical goods. —

(1 jfa)Subyect to the provisions of rule 3, the value of imported goods shall be the
transaction value of identical goods sold for export to India and imported at or
about the same time as the goods being valued; Provided that such transaction
value shall not be the value of the goods provisionally assessed under section 18
of the Customs Act, 1962,

fb) In appiying this rule, the transaction value of identical goods in a =ale at the
same commercial level and in substantially the same quantity as the goods being
valued shall be used to determine the value of imported goods.

fe) Where no sale referred to in clouse (bj of sub-rule (1), is found, the transaction
valite of identical goods sold at a different commercial level or in different
gquantities or both, adjusted to take account of the difference attributable to
commercial level or to the guantity or both, shall be used, provided that such
adustments shall be made on the basis of demonstrated evidence which clearly
establishes the reasonableness and accuracy of the adjustments, whether such
adustment leads to an increase or decrease in the value.,

(2} Where the costs and charges referred to in sub-rule (2] of rule 10 of these rules
are included in the transaction value of identical goods, an adjusiment shaill be
made, i there are significant differences in such costs and charges between the
guods being valued and the identical goods in question arising from differences in
distances and means of rransport.

(3} In applying this rule, if more than one transaction value of identical goods is
Jound, the lowest such value shall be used to determine the value of imported
goods.

5. Transaction value of similar goods. —

(1) Subject to the provisions of rule 3, the value of imported goods shall be the
transaction value of similar goods sold for export to India and imported at or about
the same time as the goods being valued: Provided that such transaction value
shail not be the value of the goods provisionally assessed under section 18 of the
Customs Aet, 962,

{2) The prowsions of clauses (b) and (o} of sub-rule (1}, sub-rule (2) and sub-rule (3),
of rule 4 shall, mutatis mutandis, also apply in respect of similar goods.

Rule 12
12. Rejection of declared value, —

(1) When the proper officer has reason to doubt the truth or accuracy of the
value declared in relation to any imported goods, he may ask the importer of
such goods to furnish further information including documents or other evidence
and if, after receiving such further information, or in the absence of a response
of such importer, the proper officer still has reasonable doubt about the truth or
accuracy of the value so declared, it shall be deemed that the transaction value
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of such imported goods cannot be determined under the provisions of sub-rule
(1) of rule 3.

{2) At the request of an importer, the proper officer, shall intimate the importer
in wrniting the grounds for doubting the truth or accuracy of the value declared
in relation to goods imported by such importer and provide & remsonable
opportunity of being heard, before taking a final decision under sub-rule (1).
Explanation.-{1] For the removal of doubts, it is hereby declared that- {ij This
rule by itsell does not provide a method for determination of value, it provides a
mechanism and procedure for rejection of declared value in cases where there is
reasonable doubt that the declared value does not represent the transaction
value; where the declared value is rejected, the value shall be determined by
proceeding sequentially in sccordance with rules 4 to 9. (ii) The declared value
shall be accepted where the proper officer is satisfied about the truth and
accuracy of the declared value after the said enquiry in consultation with the
importers. (iii} The proper officer shall have the powers to raise doubts on the
truth or accuracy of the declared value based on certain reasons which may
include -

(8] the significantly higher value at which identical or similar goods imported st
or about the same time in comparable quantities in a comparable commercial
transaction were assessed;

{b) the sale involves an abnormal discount or abnormal reduction from the
ordinary competitive price;

{c) the sale involves special discounts limited to exclusive agents;

(d] the mis-declaration of goods in parameters such as description, quality,
quantity, country of origin, year of manufscture or production:

(e} the non-declaration of parameters such as brand, grade, specifications that
have relevance to value; {f) the fraudulent or menipulated documents.

In the Show Cause Notice it has been alleged that whereas on analysis of NIDB
data of import of similar items in recent past, it was noticed that price of the
Artificlal Grass varies with the size range. Therefore, undervaluation of the
imported items was also suspected in the present matter. It appears that the
assessable value declared by the importer in the previous BEs are also lishle to
be rejected under Rule 12 of the CVR 2007.

On scrutiny of the NIDB data used for comparing the prices, it is found that the
value of the similar goods of comparable quantity imported in the same time
period appears to be high, hence the value of the goods are rejectable under Rule
12 of the CVR 2007. Further regarding re-determination of the same, it appears
that goods are similar in nature and not identical and they are imported in the
same period and of almost same quantity. As the value can't be determined
under Rule 3 and 4, the same is appropriately determined under Rule 5.
Accordingly, the most appropriate Customs Valuation Rules 2007 is Rule 5,

Henee, | find that the value of the goods is rejectable under Rule 12 and the same
can be determined by using NIDB data for similar goods under Rule 5 of CVR
2007.

13.3 Confiscation of the Goods

As discussed in para 13.1 & 13.2, the Noticee has wilfully mis-declared the goads
in terms of description, value and CTH with a clear intent to evade the Customs
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Duty.

Further After introduction of self-assesament vide Finance Act, 2011, the onus
lies on the importer for making true and correct declaration with respect to all
aspects of the Bill of Entry and to pay the correct amount af duty. In the instant
matier, in many cases it becomes evident that in numerous cases, the Bills of
Lading (BLs| correctly specify the Harmonized System Nomenclature (HSN) code
of the imported item as 57033090, However, a deliberate discrepancy arises
during the filing of Bill of Entries (BEs) by M/s HMT, wherein the Customs Tariff
Heading (CTH) Is intentionally altered to CTH-39189090, This intentionzl
alteration seems to be an attempt to evade Customs Duty, constituting willful
misstatement and suppression of facts on the part of M/s HMT, leading to the
cvasion of duty. It is noteworthy that M/s HMT was fully cognizant of the
technical specifications of their product, which warranted classification under
CTH-57033090. Despite this awareness, they persistently misclassified their
product under an incorrect CTH, presumably with the motive of reducing dury
payments. This intentional misclassification would likely have gone unnoticed if
not brought to light through a customs department inquiry. Further, in the
statement dated 23.03.2022 Noticee has accepted that goods were similar in
nature in the past import, however he has mentioned CTH 39189090 as declared
by supplier (although it is not the case as in many case he has not declared the
classification declared by supplier]. He also agreed with the re-classification of
goods under CTH 57033090 and ready to pay the differential duty. It is pertinent
to mention here he has never retracted to the statement, Accordingly, | find that
goods were wilfully mis-declared in terms of value, CTH and desdcriptions with
an intent w evade the customs duty has violated the provision of Section 17 and
section 46 (4] of the Customs Act, 1962. Hence, the goods are liable for
confliscation under Section 111 {m) of the Customs Act, 1062,

As the impugned goods are found to be liable for confiscation under Section
111{m) of the Customs Act, 1962, | find that it is necessary to consider as to
whether redemption Gne under Section 125 of Customs Act, 1962, is liable 1o be
imposed in lieu of confiscation in respect of the impugned goods as alleged vide
stibject SCN. The Section 125 ibid reads as under:-

"Section 125. Option to pay fine in lieu of confiscation.—{1j Whenever
carifiscation of any goods is authorized by this Act, the officer adjudging it may, in
the case of any goods; the importation or exportation whereof is prohibited under
this Act or under any other law for the time being in force, and shall, in the case
af any other goods, give to the owner of the goods 1jor, where such owner is not
known, the person from whose possession or custody such goods have been
setzed,| an option to pay in lieu of confiscation such fine as the said officer thinks
_ﬁ.t..l

Provided that where the proceedings are deemed to be concluded under the
prowso to sub-section (2] of section 28 or under clause (i] of sub-section (6) of that
section in respect of the gaods which are not prohibited or restricted, * [no such fine
shall be imposed|:

Provided further that] , without prejudice to the provisions of the proviso to sub-
section (2} of sectjon 115, such fine shall not exceed the market price of the goods
confiscated, less in the case of imparted goods the duty chargeable thereon.

1 [{2) Where any fine in lieu of confiscation of goods i3 imposed under sub-section
(1), the owner of such geods or the person referred to in sub-section (1), shall, in
addition, be liable to any duty and charges payable in respect of such goods.|
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4 [i31 Where the fine imposed under sub-section (1} is not paid within a period of
m:hundmdmdnu:ntydnysﬁmmedﬂienfupﬁmgﬁmnwmm
option shall become wvoid, unless an appeal against such order is pending.

Explanation .-For removal of doubts, it is hereby declared that in cases where an
order under sub-section (1) has been passed before the date*™ on which the
Finance Bill, 2018 receives the assent of the President and no appeal is pending
against such order as on that date, the option under said sub-section may be
exercised within a period of one hundred and twenty days from the date on which
such assent is received |

first proviso which was introduced vide Finance Act, 2018 which says
that where the proceedings are deemed to be concluded under the proviso to sub-
section (2] of section 28 or under clause (i} of sub-section (&) of that section in
respect of the goods which are not prohibited or restricted, the provisions of this
section shall not apply. Behind the proviso, there is an assumption that goods
become liable for confiscation when there is demand under Section 28,
Interestingly, the liability to confiscation is assumed to arise even in cases that
do not invoive an extended period of limitation not being cases of collusion or
wilful mis-statement or suppression of facts.

At this point, one has to understand that there cannot be a demand of duty,
where the goods are seized and are in the possession of the government. [t is a
basic principle that goods and duty travel together. Thus, when the goods are in
the possession of the government having been seized, there cannot be a demand
for duty. Duty payment, even differential duty payment arises when the goods
are confiscated and ordered for release to the importer. Section 125(2) which
provides that where any fine in lieu of confiscation of goods is imposed under sub-
section (1), the owner of such goods or the person referred to in sub-section (1),
shall, in addition, be liable to any duty and charges payable in respect of such
goods, makes this above position clear.

Thus, the proviso which is inserted in Section 125 referring to cases under
Section 28 which are essentially in respect of demand of duty where the poods
are not seized/ detained by the department, gives room for interpretation that
Redemption fine is imposable even if the goods are not seized and are not
available for confiscation.

Further, this points were already settled in case of Judgment dated
11.08.2017 of Hon'ble High Court of Madras in C.M.A. No. 2857 of 2011 in the

o

COSE 0 otive Systern. i ; .
(9] G.8.T.L. 142 [Mad.}|. Para 23 of the said Judgment

“The penalty directed against the importer under Section ] |2 and the fine
payable under Section |25 operate in two different fields. The fine under Section
12515 in lieu of confisvation of the goods. The payment of fine followed up by
payment of duty and other charges leviable, as per sub-section (2) of Section 125,
fetches relief for the goods from getting confiscated. By subjecting the goods to
payment of duty and other charges, the improper and irmegular importation is
sought to be requlansed, whereas, by subjecting the goods to payment of fine
under sub-section (1) of Section 1235, the goods are saved from getting confiscated.
Hence, the availability of the goods is not necessary for imposing the redemption
fine. The opening words of Section 125, "Whenever confiscation of any goods is

is as follows:
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authorized by this Act ....", brings out the point clearly, The power ta IMpose
redemption fine springs from the authorization of confiscation of goods provided
Jorunder Section 111 of the Act. When mcepuuerufnuthmimhmfurmnﬁscﬂmn
of goods gets traced to the said Section 111 of the Act, we are of the apinion that
the physical availability of goods is not 50 much relevant. The redemption fine is
tn fact to aveid such consequences flowing from Section 11 only. Hence, the
payment of redemption fine saves the goods from getting confiscated. Hence, their
physical availability does not have any significance for imposition of redemption
fine under Section 125 of the Act.”

Further, In the case of us

E.L.T. 6561(Tri-Chennai] it has been held that;

“We cannot accept the contention of the appellants that no fine can be imposed in
respect of goods which are already cleared. Once the goods are held liable for
cortfiscation, fine can be imposed even if the goods are not avaflable. We uphold
the finding af the mis-declaration in respect of the parallel invsices issusd prior to
the date of filing of the Bills of Entry. Hence, there is mis-declaration and
suppression of value and the offending goods are linble for confiscation under
Section 111{mj of the Customs Act. Hence the imposition of fine even after the
clearance of the goods is not against the law,”

M I-En:rn'l'al tnbunal have dema.ltal.:dhctwun the wnn:lr.
“Liable for confiscation” and “Confiscation”™.

Hence, from the above discussion and relying on the above judgments. |
find that goods are liable for confiscation and redemption fine can be imposed in

view of Judﬂmml in case m‘ E.u..n m. 2857 Miﬂwmm

Hence, [rom above discussion we have come to the conclusion regarding
fourth issue in this case ie. impugned goods are liable for confiscation under
Section 111 {m) of the Customs Act, 1962 and redemption fine is applicable as
per section 125 of the Customs Act, 1962.

13.4 Demand of Differential Duty under Section 28 (4) of the
ms 1 licable inte n 2BAA of the
Customs Act, 1963,
The relevant legal provisions of Section 28(4) of the Customs Act, 1962 are
reproduced below: -

“28. Recovery of duties not levied or not paid or short-levied or short-paid
or erroneousiy refunded —

(4] Where any duty has not been levied or not paid or has been short-levied
or short-paid or erroneously refunded, or interest payable has not been
paud, part-paid or erroneously refunded, by reason of,—

ja) collusion; or

(b} any wilful mis-statement; or

(e} suppression of facts.”

by the importer or the exporter or the agent or-employee of the importer or
exporter, the praper officer shall, within five years from the relevant date;
serve notice on the person chargeable with duty or interest which has not
been [so levied or not paid| or which has been so short-levied or short-paid
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or to uhom the refund has erroneously been made, requiring him to show
cause why he should not pay the amount specified in the notice, *

| observe that in terms of Section 28AA (1) of the Customs Act, 1962 the
person, who is liable to pay duty in accordance with the provisions of section 2B,
shall, in addition 1o such duty, be liable to pay interest, il any, at the rate fixed
under sub-section (2], whether such payment is made voluntarily or after
determination of the duty under that section. Therefore, interest ar the
appropriate rate also recoverable from Noticee,

As discussed in para 13.3 and above paras , it becomes evident that in
numerous cascs, the Bills of Lading (BLs} correctly specify the Harmonized
System Nomenclature (HSN) code of the imported item as 57033090. However,
a deliberate discrepancy arises during the filing of Bill of Entries (BEs) by M/s
HMT, wherein the Customs Tariff Heading (CTH) is intentionally aliered to CTH-
39189090, This intentional alteration seems to be an attempt to evade Customs
Duty, constituting willful misstatement and suppression of facts on the part of
M/s HMT, leading 1o the evasion of duty. It is noteworthy that M/s HMT was
fully cognizant of the technical specifications of their product, which werranted
classification under CTH-57033090. Despite this awareness, they persistently
misclassified their product under an incorrect CTH, presumably with the motive
of reducing duty payments. This intentional misclassification would likely have
gone unnoticed if not brought to light through & customs department inguiry.
Further, in the statement dated 23.03.2022 Noticee has accepted that goods
were similar in nature in the past import, however he hag mentisned CTH
39189090 as declared by supplier {although it is not the case as in many case
he has not declared the classification declared by supplier). He also agreed with
the re-classification of goods under CTH 57033090 and ready 1o pay the
differential duty. It is pertinent to mention here he has never retracied to the
statement. Accordingly, | find that goods were wilfully mis-declared in terms of
value, CTH and descriptions with an intent to evade the customs duty. Hence, |
find that the differential duty of Rs 1,04,44,710 for the period from 29,01.2020
to 03.07.2022 is recoverable from the Noticee as per section 28 (4] of the
Customs Act, 1962 with applicable interest under Bection 28 (AA)} of the Customs
Act, 1962,

13.5  Applicability of penalty provisions

| find that Section 1144 stipulates that the persan who is liable to pay duty
by reason of collusion or any wilful mis-statement or suppression of facts as
determined under section 28, is also be liahle to pay penalty under Section 1 144,
These acts and omissions of the Importer rendered them liable for penal action
under Section 114A of the Customs Act, 1962, The penalty under Section 1144
1s a type of mandatory penalty for the duty demand under Section 28(4) of the
Customs Act, 1962,

As discussed, the Bills of Lading (BLs) correctly specify the Harmonized
System Nomenclature {HSN) code of the imported item as 57033090, However, a
deliberate discrepancy erises during the filing of Bill of Entries (BEs] by M/s
HMT, wherein the Customs Tariff Heading (CTH) is intentionally altered to CTH-
Jd9189090. This intentional alteration seems to be an attempt to evade Customs
Duty, constituting willful misstatement and suppression of facts on the part of
M/s HMT, leading w the evasion of duty. It is noteworthy that M/s HMT was
fally cognizant of the technical specifications of their product, which warranted
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classification under CTH-57033090. Despite this awareness, they persistently
misclassified their product under an incorrect CTH, presumably with the motive
of reducing duty payments. This intentional misclassification would likely have
gone unnoticed if not brought 1w light through & customs department (nguiry.
Further, in the statement dated 23.03.2022 Noticee has accepted that goods
were similar in nature in the past import, however he has mentioned CTH
39189090 as declared by supplier [although it is not the case as in Mmany case
he has not declared the classification declared by supplier), He also agreed with
the re-classification of gopds under CTH 57033090 and ready to pay the
differential duty. It is pertinent to mention here be has never retracted to the
statement. Accordingly, I find that goods were wilfully mis-declared in terms of
value, CTH and descriptions with an intent to evade the customs duty. Hence,
Noticee had resorted to willful mis-declaration of correct classification of
goods in the Bills of Entry of the imported goods by suppressing the said
material {acts, which shows the ulterior motive of the imparter to evade
payment of applicable Customs Duty in respect of said imported goods
cleared for home consumption. it further appears that by their act of cmission
and commission in as much as mis-declaration of CTH and undervaluation of
the goods with an intent to evade payment of Customs Duty. Ascordingly, [ hold
that Noticee (M /s H .M. Trading Co.) is Hable to be penalized under Section | 14{A)
of the Customs Act, 19632,

I find that as per 5th proviso of Section 114A, penalties under section 112 and
114A are mutually exclusive. When penalty under section 114A is imposed,
penalty under Section 112 is not imposable.

[ find that there is a mandatory provision of penalty under Section 114A of
customs act, 1962 where duty is determined under section 28 of customs act,
1962, Therefore, I opt to refrain myself from imposing penalty upon M/s.
H.M. Trading Co. under Section 112{a) (ii) of Customs Act, 1962. . Hence,
the last issue involved has also been decided in the case.

Any person,fahwho, m relation fo any goods, does or omits to do any act which act
or omission would render such goods liable to confiscation under section 111, or
abets the doing or omission of such an act, or

ti) in the case of goods in respect af which the value stated in the entry made under
this Act or in the case of baggage, in the declaration made under section 77 fin
either case hereingfter in this section referred to as the declared value) is higher
than the value theregf, to a penalty [not exceeding the difference between the
declared value and the value theregf or five thousand rupees|

Shri Manish Ashwinbhai Parikh, Partner of M/s HMT in his statement recorded
on 23.03.2022 has categorically stated that he was looking after important work,
sales and other activities of the firm and he himsell had finalized the
Classification of Artificial Grass under CTH 39189090 in the check list of bills of
entry on the basis of import documents. Therefore, it appears that Shri Manish
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Ashwinbhai Parikh was responsible for classifying the Arnificial Grass under
wrong CTH-39189090 which resulted into short levy and pavment of customs
duty amounting to Rs. 1,04,44,710/- to the government exchequer. Manish
Parikh was responsible for classifving the item under wrong CTH 39189090
which resulted into short levy and payment of customs duty. By this act of
omission and commussion, Sh Manish Ashwinbhai Parikh has rendered the
goods liable for confiscation under Section 111 {m) of the Customs Act and
hence, rendered himself lable for penal action under section 112 a (i) of the
Customs Act, 19632,

Accordingly, [ hold that 8h Manish Ashwinbhai Parikh, Partner of M/s H.M.
Trading Co. is liable to be penalized under Section 112 a (ii) of the Customs

Act, 1962,

13. In view of above discussions and findings supra, I pass the following
order.

ORDER

14.1 1 hold that in the 15 BEs tabulated in Table-3 above, the classification of
item “Artificial Grass” under CTH 39189090/ 57039090, as the case may be is
rejectable and the said goods are classifiable under CTH- 57033090 6l
01.02.2022 and thereafter under CTH-57033990 under the Customs Tarifl Act,
1975.

14.2 1 hold that the assessable value of the said goods as declared by M /s HMT
in these BEs is rejecteble under Rule 12 of the CVR, 2007, and the same are to
be re-determined under Rule 5 of the Customs Valuation {Determination of Value
af Imported Goods) Rules, 2007.

14.3 | hold that the goods imported vide abeve 15 BEs, having re-determined
asscssable Value of Re. 4,28,16,878/- ( Rupees Four Crore Twenty Eight Lakh
Stxteen Thousand Eight Hundred and Seventy Eight Onlylias detailed in Table-3'
above) are liable for confiscation under Section 111{m) of the Customs Aet, 1062,
Further 1 impose redemption fine of Rs. 20,00,000/- (Rupees Twenty Lakh Cniy)
under Section 125 of the Customs Act, 1962,

14.4 | confirm the differentisl duty of Rs. 1,04,44.710/- (BCD+SWC+IGST)
(Rupees One Crore Four Lakhs Farty Four Thousand Seven Hundred Ten only) for
the period from 29.01.2020 to 03.07,2022, determined in terms of the provisions
of Section 28(8} read with Section 28(4) of the Customs Act, 1962 with applicable
interest under section 28AA of the Customs Act, 1962 which is recoverable from
Noticee M /s H. M. Trading Co.

14.5 | impose penalty of Rs. 1,04,44, 710/- (BCD+SWC+IGST) (Rupees One
Crare Four Lakhs Forty Four Thousand Seven Hundred Ten onlyj on M/s H. M.
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Trading Co. under Section 114A of the Customs Act, 1962. | refrain from
imposing penalty under section 112 (a) (ii) of the Customs Act, 1962, since as
per 5" provise of Section 114A, penalty under Section 112 and 114A are
mutually exclusive,

14.6 | impose penalty of Rs 5,00,000/- (Rupees Five Lakh Only} on Sh Manish
Ashwinbhai Parikh, Partner of M/s H.M. Trading Co. under Section 112 (a} (i} of
the Customs Act. 1962,

15. This OIO is issued without prejudice to any other action that may be taken

igainst the claimant under the provisions of the Customs Act, 1962 or rules
made there under or under any other law for the time being in force.

=
(K. Exgize

Commissioner of Customs,
Custom House, Mundra.

To, (The Noticee),

i} M/s. H.M. Trading Co, (IEC-AAHFH2742R]
B-216, Gopal Palace, Near Shiromani Complex,
Nehrunagar, Ahmedabad-380015

i) 8hri Manish Ashwinbhai Parikh

Partner, M/s. H M. Trading Co. [IEC-AAHFH2742R)
B-216, Gopal Palace, Near Shiromani Complex
Nehrunagar, Ahmedabad-380015

Copy to:

i) The Chief Commissioner of Customs, CCO, Ahmedabad.

2) The Additional Commissioner of Customs, SIB{I)

3}  The Deputy/ Assistant Commissioner (EDI), Custom House, Mundra.
4)  The Prosecution Cell/Legal Cell, Mundra

a) The Tax Recovery Cell, Mundrs

4)  Notice Board.

3 Guard File.
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