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F. No. : GEN/ADJ/COMM/751 /2023-Adjn-O/o Pr Commr-Cus-Mundra

th g55 a5 HqFT engaa 5T 5Trfu
th g5 tlET, giv, a5Ei5, I5Rm

OFFICE OF THE PRINCIPAL COMMISSIONER OF
CUSTOMS

CUSTOMS HOUSE, MUNDRA, HUTCH, GUJARAT
Phone No.02838-271165/66/67/68 FAX.No.02838-
271169 / 62.                            Email-adi-mundra@£ov.in

A.   File No. GEN/ADJ/COMM/751/2023-Adjn-O/o Pr. Commr-Cus-

Mundra

8.  Order-in-Original No. MUN-CUSTM-000-COM-034-24-25

C.  Passed by K. Engineer,

Principal Commissioner of Customs,                                   I

ICustomsHouse,APaSEZ,Mundra.

D.  Date of order and 02.  01.2025.

Date of issue: 02.01.2025                                                                                                           i

E.   SON No. & Date SCN   F.   No.   GEN/ADJ/COMM/751/2023-Adjn-O/o   Pr.

Commr-Cus-Mundra, dated 03.01.2024.                                  i

F.  Noticee(s) / Party /Importer i)  M/s.  H.M. Trading Co.

:::I;2angdar:I:ri:d°:baladp,al3a8Coe; ]N5r  Sh]r°manl complex    (
Iii)ShriManishAshwinbhaiParikhPartner,M/s.H.M.Tradingco.(IEC-AAHF`H2742R)I

::iL£L:g°apr:LAphaiaec;;:aed=3::Lor:;anl complex           i

a. DIN 20250171MO0000218543

1.   qEctrfucTrfu tirfu @ f}:gas rmT fin 5it]T a I                              .

This Order - in - Original is granted to the concerned free of charge.

2.  qfa ff rfu EH crfu crfu a 3T55g a al aE th ngaaF Grfu faqFTan 1982 S fin

6( 1) aJ env qfha th ngas 3tfrm ig62 ch emT i29A( 1) aJ effi rna ft3-i qi{ ffi

i ffi iFtTTq 7iq qa qT 3Ttfta 5¥ qq5ffl a_

Any person aggrieved by this Order - in - Original may file an appeal under Section

129 A (1)  (a)  of Customs Act,1962 read with Rule 6  (1)  of the  Customs  (Appeals)

Rules,  1982 in quadruplicate in. F`orm C` A. -3 to:

`ca 5ana qa th ngiF5 diie. ire CTRE Hrirfu, qfir rfu Tfla, 2nd TFdr,

gil ffl, rii5fl rfu givg, fflsFEN' ire S qTH, fusFFT the effffu, er5Tr"-
380 004"
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"Customs  Fkcise  &  Service  TaLx  Appellate  Tribunal,  West  Zonal  Bench,  and

floor, Bahumali Bhavan, Manjushri Mill Compound, Near Girdhamagar Bridge,

Girdhamagar PO, Ahmedabad 380 004."

3.  sH `3rfu qE 3TTfu ffi @ ffro a th FIE S iflffl rfu di di qTPe I

Appeal shall be filed within three months from the date of communication of this

order.

4.  sH `3tife S "v -/ iooo wh ffl ngas feH enT giv qTRI qF® gr, qiq, a5 qT ngTffa

ed Tffi era tit 5F rfu @5000/-  wh ffl nga55 faH enT giv aTRo tlgTo gr, qiq,

rm FT a5 fa eniE ed a GrfatF ffe rmH enE ed a 5TT th a io,OOO/_ wh q5T

H5FfE5tenTgivFrftrtlET®gr,a5tEiFTITrfurmHaiRIedaerfa5rfuaing5F

ffl?IiTdFTi§u5tflbH3i-i6r`dGq=itTSHEm5ftyStTerE5ngtfli5feraFTiigq{fsra

fanthgivifetiq5¥maTqTfa¥iiT7Ea5FTeqqagrffl]finqTgri

Appeal should be accompanied by a fee of Rs.  1000/-in cases where duty, interest,

fine  or penalty demanded is Rs.  5 lakh  (Rupees Five latch)  or less,  Rs.  5000/- in

cases  where  duty,  interest,  fine  or  penalty  demanded  is  more  than  Rs.  5  1akh

(Rupees Five lakh) but less than Rs.501akh (Rupees Fifty lakhs)  and Rs.10,000/-

in cases where duty, interest, fine or penalty demanded is more than Rs. 50 lakhs

(Rupees  Fifty lakhs).  This fee  shall be paid through Bank Draft in favour of the

Assistant  Registrar  of  the  bench  of  the  Tribunal  drawn  on  a  branch  of  any

nationalized bank located at the place where the Bench is situated.

5.  cffl `3tife qT fflqiffl ngas ctfrm a5 aEtT 5/. ed ff tFha giq qrfu dr env ch

`3rriin an ra qT 3giv_ 1 , fflqiffl g5F 3rfuin,  i87O  a5 Fato_6 a5 aga f}erfRI 0.50

ife@qa5fflqifflng5F5iTqag]q5{]Trtyi

The appeal should bear Court Fee Stamp of Rs.5/- under Court .Fee Act whereas

the copy Of this order attached with the appeal should bear a Court Fee stamp of

Rs.0.50 (Fifty paisa only) as prescribed under Schedule-I, Item 6 of the Court Fees

Act,  1870.

6.   `3trfu anT aJ "v 5qG/ au5/ rfu erfe a5 grfflT ffl miuT giv fin 5mT rna I proof

of payment of duty/fine/penalty etc. should be attached with the appeal memo.

7.   `3Tife qqd ed tFTq, difflgr tcTfty fin, 1982 en{ CESTAT rfu fir, 1982 Huh

qiqdi fi qiffl ffu rm fflRI I

While submitting the appeal, the Customs (Appeals) Rules,  1982 and the CESTAT

(Procedure) Rules  1982 should be adhered to in all respects.

8.  €H `3Trfu S faH `3tife te giv q5F " nIas GPr{ giv fro a a, GtejtTT qug i, giv fro

rfuREEa,alchaJHerdrgrffl7.5O;Oqurmdrl

An appeal against this order shall lie before the Tribunal on payment of 7.50/o

of the  duty demanded where  duty or duty and penalty are in  dispute,  or

penalty, where penalty alone is in dispute.
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FACT OF THE CASE IN BRIEF

M/s.  H.  M.  Trading  Co.,  8-216,  Gopal  Palace,  Near  Shiromani  Complex,

Nehrunagar,  Ahmedabad-380015  having  IEC  No.  AAHFH2742R  (hereinafter

referred to as "/s HMT)  has filed Bills of Entries (BEs) for import of Artificial

Grass/PVC  Grass  classifying  the  goods  under  CTH-39189090/  57039090  &

57033090  through  their Customs  Broker M/s.  N  K Impex & Logistic  Pvt.  Ltd

(CHA-AAECN4072ECHOO IP) at Mundra port.

2.        Intelligence  was  gathered  to  the  effect  that  M/s  HMT  was  importing

various type of floor covering uZz. Artificial Grass/PVC Grass etc. by way of mis

classirication  of  the  goods  under  CTH~  39189090.  It  was  noticed  that  floor

covering of Plastics are covered under heading 3918 whereas the floor coverings

of textile  material are  covered under CTH-57033090  For illustration,  relevant

Headings  and  description  of the  Customs  Tariff is  being  reproduced  herein

under:

The Note 1 of Chapter 57 is reproduced below:
"1.  For the purposes  Of this  Chapter,  the term "caxpcts  and other

tex±jle fooor couerings" means fooor coverings in u]hich tex±tle materials serve

as the  exposed surface  Of the  ariiele wherL in use  cnd, inchades  cuticles
ha.Wing the characteristics Of te]ctile fooor couerings but irutended for use fior

otherpuxposes..."

Therefore, as per Chapter Note  1  of Chapter 57, floor coverings in which
textile materials serve as the exposed surface to be classified under chapter 57.

The      rate   of  duty   levied   as   per   the   declared   CTH-39189090   is  @   15%

(BCD)+10%(SWS)+ 18%(IGST), whereas, the rate of duty under CTH-57033090 is

@  BCD  @20°/o  or  Rs.55  per  Sq.  Meter  (whichever  is  higher)  +0°/o  (SWS)+12%

(IGST).

INVESTIGATION OF THE LIVE BILIS OF ENTRY:

3.1     0n the basis of above intelligence, the goods covered under following live

BEs filed by M/s HMT through their Customs Broker M/s N K Impex were put

on hold for examination by the officers of the SIIB, Custom House, Mundra:

I   Sr.  No.112 BE No. & date Item as described in the BE
7427798 dated 09.02.2022 Artificial Grass under CTH-39189090
7459324 dated  11.02.2022 Artiricial Grass under CTH-39189090

3.2     The  goods covered  in  the  above  BEs were  examined under punchnama
dated   16.02.2022   and   17.02.2022   respectively  (BUD-1|   and  representative

samples were drawn and sent to the CRCL, Kandla for testing purpose. The test

reports received from the CRCL, Kandla (BUD-2) testified that the scimp!es ttJene

made Of woven base fabric Of Polypropylene strips ya:rrrs tufted with green mixed

gams  made  Of polyetkylene  (cut  piles).  On the  other  side  it  is  covered  with
Polyester fiha;meat ga:rue, further coijered, with black colored material based on

btttczcz{.e7te sftyrene.   As per the test report, it was crystal clear that the artificial

grass was mainly covering made of two layers of woven fabric of polypropylene
and polyethylene strips, these pile type strips are tufted in the middle layer and
coated with the butadiene styrene from the back. The exposed surface is made
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from  strips through  tufting process  and  hence  the  merit classification  of the

goods was found under CTH-5703.  Further, on pursuance of Rule 6 read with
Rule 3(a) of General Rules of the Interpretation of First Schedule of Import tariff,

the merit classirication of the goods declared as artificial grass are under CTH

57033090 and the applicable rate of duty to the CTH 57033090 are @ 20% or

Rs.  55 Per Sqm, whichever is higher (BCD)  + 0°/o (SWS)  +  120/o (IGST).  Here, it is

pertinent  to  mention  that  w.e.f.   01.02.2022,  the  CTH  57033090  has  been
replaced    with    CTH-57033990    and    hence,    w.e.f.    01.02.2022    the    merit

classification of the goods declared as artificial grass are under CTH 57033990.

3.3     In view of the Test Reports,  prima facie it appeared that M/s  HMT has

imported  `Artificial Grass' by way of misclassifying the product with intend  to

evade the Customs Duty, the investigation was extended towards the previous

import  of  `Artificial  Grass'  by  M/s  HMT  and  Summons  dated  08.03.2022  &

19.03.2022   (RUD-3)  were  issued  to  the  import  in-charge  of  M/s  HMT  for

submission  of all  the  documents  related  to  import  of  `Artificial  Grass'  from
Mundra  Port  and  payment  particular  thereon.  A  statement  of  Shri  Manish

Ashwinbhai  Parikh,  Partner  of  M/s  H  M  Trading  Co.,  Ahmedabad  (IEC  No.

AAHFH2742R)  was recorded  under  Section  108  of the  Customs Act,  1962  on

23.03.2022 (RUD-4), wherein, he inter-alia stated that

>   He was Partner Of M/ s H M Trade:ng Co. cnd. other pcutrvers cue his sort and

wife;
>   M/s HMT u]as   doing trciding business and imporfrog artifieial grass cnd,

setting  in  domestie    market    through u]hole  setters  cnd,  he  looks  after
importarit work, sales cnd, other actii)itj,es Of t:he ft:rm;

>   He verifies the check fist before frltng Of Bills Of Eritry by their C.B. M/ s N.

K. Impex a Logistic Put. Itdy who are frltng their a/ E si;nce Jcm.2020;
>   He had fiun,heed the Classification Of Ardficial arcrss under CTH 39189090

in the check itst Of bills Of entry on the basis Of import docurneuts.;
>   He was asked to go through the Custom Tariff CTH 3918 -Floor couerings

Of plastics, whether or rLof selfrcrdhesive, in roils or in the form Of tiles; wiall
or ceiling couerings Of plastics, as defroed in Note 9 to this Ch;apter, Tariff

sub  heeding  391890-  Of  other  plastics  and  39189090-  Other  and  the
Chapter  Note  9  Of  cha;pter  39  "  For  the  purpose  Of heading  3918,  the

expression "Wall or ceiling couerings Of plastics" applies to the products in
rolls, Of a width not less than 45 cm, suitable for wall or ceding decoration,
consisting Of plastics fixed permanerutu on a backing Of any material other
than paper, the plastic layer (on the face side) being grained,  embossed,
coloured, design printed or otherwise decorated".

and  on being  crsked to  explain,  houj  the  goods imported bu  them ujere
classifiied in CTH 39189090, he stated that as per above deta;tis, the goods

imported are rLot classifiable in 39189090, howeuer the same are in rolls
and also usable for ujall couerings cnd, it is also d,ecorated item, therefore
theg had classified the same under CTH 39189090. He didn't know other
techavical th;ings about the goods;

>   On being  informed tha:i the  Bills  Of Erdrg  7427798  dcited 09.02.22  and

7459324  dated  11.02.22  were hal,d bg  the  SIIB  and, excminced,on Of t:h;e

goods  ccined  out under Pa;nc:h]rama proceedings  dated  16.02.2022  and
17.02.2022 respectwely in the presence of their CBR cnd, also samples Of
the items drowrL bg the depcutmeut cnd, on being asked to go through the
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said panchncmas cnd, to explcin as to whether he is satisfied with scud.

proceedings, he stated that during the excmi:nation Of both cargo, their CBR
u]as present cnd. he has already received copies Of scud pcunch:ncmas cnd,
he is sedsfted with the process Of exawinedon cnd sampling Of t:he items;

>   His   at±eITtion  ujas  i,rmited,  to   copy   Of  BL  No.YMI,US236128925  dated

1_4.01.2q22   issued   bg   the   shipping   Line   -   Huan   Ming   (Shangh;di)

In±ema;tional Shipping AgerLcy Co.Itd,. and 8/ L No.VASSHA2201090 dated

11.01.2022 issued bg Vasco Mcrfuine Pte.Itd. cnd, on being pointed out that

the items are TrLervfiorLed as "Tufted PE Yam Artificial Grass» cnd, HS Code

mer[tioned  as  391890  and  on  being  asked  as  to  ujky  the  correct  cnd,

?ompleterLameOfiteusa,renotmeITlj.onedintheBtllsOfEritryfueddyt:hem,
he stated that he was not aware in the mafler but it may be d;ue to general

practice;
>   On being asked to go through the Customs Tariff CTH 5703 wherein ti is

merutorved -Ccapets cnd, other textile fooor coijerings, tufted, ujhjether or not

made up~   and to explcin that it appears to be the recrsorL for hiding the
correct rrame Of the imported goods "Tuf ted PE Ya;in Artif iidal Grass" so thai
th=sgstemorCustomsDepcutmeutwtllrLofftndoutthecorrectchassification

Of the irr:ported goods, he stated that he had not menfiorLed the incomplete
ncme Of imported goods with iriteritj,on to ride the facts;

>   Pn being crsked to iriform the end use Of the imported i.tom cutifictal grass,

P=_ s.:ated that as per his knowledge, the items end use are- Floor coverings,
Wall _fouerYLgs, for decoration in malls, terrace covering, balcony couering,

small gcnd,ens in societies, sarutary ware shops, door mats etc.;
>   On being handed ouer copies Of test memo No.189,190,191,192,193 and

194 all dated  17.02.2022 hauing test reports on the backside Of scud, test

rrbemos and on being asked to go th,rough, the test reports Of CRCL, Kcnd:1a

giverL on back side Of scud, test rnemo's wherein it is meritiorLed that the item
ismadeo_iftwolcayerOfwouenfabricOfPolypropglenecndpolyetdylenestrip

ya:r:n,  tufted with green rwied fime  strip  Of cu:i pile Of Polypropglene  cnd,

p_olyet!aylene   on   orte   si,de   a   covered   bcrsed   on   (malndg)   AcrylorLitrtle

P:itadiene SrtyrerLe (ABS) cnd, to offier corrmerlls and u]hether he cLgrees with
the test report, he stated that he rue gone through the test reports cnd, orLe
copy Of each has been received bg him and he agrees u]ith i:he said test
reports.

>   Ilis  at±erfron was invited to fotloujing  issues under inuestigcedon by  the

depcutmeut:

-Inu_ieujOft:hetestreports,thescnd,ArtifroalGrassaremcideOftwolayer

(on_eu:h,itecnd,anotherisblack)OfwovenfabricOfPolypropglenestripyam,
trfted uJith green colour rwied gain (cut pile) a,nd composidon If (mainly)
Pot_gpropylene  a.nd  Polyetkylerve  on one  sj,de  86  coated u)ith bl,ack toink)

colored layer based on butadiene styrene material on other side,

-Note 1 of qha;pier 57, whieh is reproduced belou]:

"1.  For the purposes  Of this  Chapter,  the term "ccapcts  and

other tex±de fooor couerings"  rrLecms fooor couerings in wfuieh textile

materials serue as th;e exposed surface Of the article when in use cnd,
inctndes cutieles having the ch;aracteristics Of texti:le floor coijerings

but iritended for use for other purposes. . . "
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-AS per the CTH  5703-Ccxpets cnd, other tex±ilef ooor coverings, tuf ted,

ujhether or not made up,  CTH 570330- ey other man mcide textile
material As per Ch;apter Note 1 Of Ch;apter 57, fooor couerings in ujh;ieh

terdj:1e materials serve as t:he exposed surface to be classified and,er
chapter 57.

-    As the exposed surface is rrLade from strips through twfting process

cnd, tex±jle material used for preparcLfion Of artifeial grcrss, the merit
ctassificatiorL Of the goods is under heeding 5703.

Thje merit cha,ssificaiton the goods as Ariifeial Grass (in this case) are
under  CTH  57033990.  The  rate  Of  applieable  dutu  to  the  CTH
57033090 at ej:fectwe rate Of dutg BCD-20% or Rs.55 per Sq. Meter,

ujhicheuerishigher+10%(SWS)+12%o(IGST).

>   on being asked as to whether he agrees with classification Of goods and,er
CTH 57033090 cnd, pcaymeut Of appticable dutg, he stated in aJft:rm.atiue

that  he  is  agree  for  i:he  classiftcc[fion  Of  imported  good,s  under  CTH

57033090 cnd, is ready for pa;grmeut Of applieable d;utg as per said CTH for
the aboije scud, two BE's.

>   On being asked to go tlunugh the detalis Of panchacma dated 16.02.2022

in respect Of examj;nci;tion Of goods Of B/E No.7427798 d,ated, 09.02.2022

cnd, to inform as to whether he agrees ujith the calc:uledorL Of 310 roils irito
10332.75  Sq.  Mtrs  cnd,  to  go  th;rough the  detatis  Of pcmcha;rna  dated

17.02.2022 in respect Of examinchon Of goods Of a/ E No.77459324 dated

11.02.2022   cnd, to iriform as to u]hether he agrees with the calculedon Of

320 rous i;uto  10635.69 Sq.M±rs, he stated that he agrees with the aboije

scud, calculcnd.on Of roils into square meters.

>   OrL being iriformed that he has corrfirmed the total sq. rnlrs. ey al,1 items cnd,

on being crsked as to whet:her he agrees for uahaation Of good,s be taken as

per NIDB data for the calculafion cnd pcaymeut Of applicable dutg orL the
aboije  scud, items,  he  stated  €n  dyfiu!.I'native  that  he  ts  agreed for

pcEgmeut Of durty as per NIDB data for the iderttieal items cunltable
at the nearest point Of his above B.E. He requested to to:ke rr.in±runm
value Of the goods as per NIDB did±a.

>   He was shoum NIDB data shect,  as per that vahaedon Of items Artifiwial

Chess given cnd, rates per Sq.Mlr is merwhoned as under :-
-     Rs.147.77per sq.Mtr.f or25 MM,

-     Rs.193.78 per sq.Mtr.f or35 MM,

-     Rs.212.37per sq.Mtr.f or40 MM,

cnd,orLbeingcrskedastowh;etherheagreeswiththecalculafionOfvalIAatiorL

as per scud, NIDB data sheet, he stated that he has gone through the said
shect a;nd stated thai it is dif:ficu,It for him for mcirketing i:he goods at such
vahaafiorL cnd, requested to take lower uahacuton, if possible/ cwailable.

>   QTi being asked about his previous inports as to wky these were madng
u_ndercTH39_1890902andnctundercorTectc:rH57033090,hestatedthayat

sir±s§|the suppler tLas mendoned the scud C:rH 391890902, therefore, theny
ha__venen:fi.onedthesaidCTHintheirimporisbeingmadesinceJan.202Q:

H§]3!rther stated_t:ha:i in their inports o_f Artificial GTass made Vide ELlts_i2|f
_Eutny  No.2291846 dated, 09.01.2021  cnd, No.2665035 dated 08.02.2021.
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they  have   chassi_filed  the   goods  under  CIH   57033090   cnd,  pcnd,  t:he_

applieable_dutu.
>   On being poinled out that when they have already clessifted, the siwilar

goods under CTH 57033090 and pcnd applieable duty thereon -per sc_1.rutr.
and on being  crsked to exolain a_s to why he has rLot _followed the scme_

procedure  for  Dreseut  Bi,lls  o_f  Eritry,  he  stated  that  the  supplier  h;as
mendorLed the CTH as 39189090 and there_fore, he also classtfted the goods

under scud, CTH. He further stated th.at he agrees with the re-classifecaaton

o_f goods under CTH 57033090 cnd, ready to pqu the applieable duty.

3.4     From  the  above,  it  appeared  that  the  M/s  HMT  has  mis  declared  the

imported   goods    and    attempted    to    import   the    goods    by   resorting   to

undervaluation and rnis classification, therefore, the cargo covered under BE No.

7427798 dated 09.02.2022 and 7459324 dated  11.02.2022 were found liable to
'confiscation under  Section  111  of the  Customs Act,  1962  and therefore, were

seized under Section 110 of the Customs Act, 1962 vide seizure memo both dated

29.03.2022 (RUD-5).

3.5     Thereafter,  M/s HMT requested for provisional release of the goods and

requested to re-assessment of the goods on reclassification of the same under

CTH-57033090 and agreed to pay the differential duty thereon. The competent

authority approved the request of M/s HMT for provisional release of the goods

with re-assessment of the subject BEs on re-determined value as per NIDB data

to   cover   differential  duty   and   applicable   Bond   and   Bank   Guarantee   for
fin.e/penalty or any other conditions as per the provisions of Section 110A of the

Customs Act,  1962  as decided by the adjudicating authority. Accordingly,  the

BE  No.  7427798  dated  09.02.2022  and  7459324  dated  11.02.2022,  were  re-

classified  and  re-assessed.  The  goods  have  been  released  provisionally  on

applicable Bond and bank Guarantee.

3.6     Thereafter,  a  Show  Cause  Notice  No.  GEN/ADJ/ADC/1504/2023-Adjn-

O/o   Pr.Commr-Cus-Mundra   dated   28.07.2023   has   been   issued   by   the

Additional Commissioner,  Custom House  Mundra to  M/s  HMT under Section

124 of the Customs Act in respect to the BE No. 7427798 dated 09.02.2022 and

7459324 dated 11.02.2022 proposing therein reclassification of "Artificial Grass"

under CTH-57033090, confiscation of the goods valuing Rs. 36,06,379/-under

Section  111  (in) and Penalty under Section  112 (a) (ii) of the Customs Act,  1962.

The above said SON dated 28.07.2023 is still pending for adjudication.

INVESTIGATION OF THE PREVIOUS/SUBSEQUENT BILIS OF ENTRY:

4.1     Meanwhile, it was noticed that in past also,  M/s HMT had imported the

similar item, i.e. Artificial Grass by classifying the same urider CTH-39189090.

Therefore, to cover the previous import of Artificial Grass at Mundra Port, M/s
HMT   was   asked   to   submit   detail   of  such  .import  vide   Summons   dated
08.03.2022,    19.03.2022,   29.03.2022,    13.06.2022,   20.07.2022,   09.01.2023,

14.02.2023 & 01.08.2023 and    letter dated  18.04.2023 (all RUD-6).  M/s HMT,
`however  has  neither  submitted  any  detail/information  called  for  vide  above

summons and letters nor appeared himself or through his authorized persons to

give statement in the matter.

4.2     Thereafter,  the  past  imports  of M/s  HMT  from  Mundra  Port  regarding
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Artificial Grass have been checked from the EDI system and it appears that M/s

HMT has imported Artificial Grass by classifying the same under various CTH-

39189090,  57039090  &  57033090.  Here,  it  is  pertinent  to  mention  that  the

investigation  of  the  live  consignment  covered  under  BE  No.  7427798  dated

09.02.2022 and 7459324 dated 11.02.2022 has resulted that the Artificial Grass

imported  by M/s  HMT merit classification under CTH-  57033090  and  attract

BCD @  20°/o  or  Rs.  55  per  sqm whichever is  higher.  Therefore,  prima facie  it

appeared that the `Artificial Grass' imported by M/s HMT by classifying the same

under the CTH other than 57033090 were mis classified and hence investigation
in respect to these previous BEs above has been initiated separately on the basis

of the information/detail available on record.

4.3     Whereas,    from    scrutiny    of   the    Bill    of   Ladings    (BL)/commercial

S invoices/Country of Origin Certificate (COO) in respect to the BEs riled for import

of Artificial Grass, it appears that in some cases, the HSN code of the imported

item is mentioned as 57033090, whereas, in the BE, M/s HMT has declared HSN

of  the   same   item   as   57039090.   F`or   illustration,   scan   image   of  Bill   of

Ladings/COO and corresponding BE filed by M/s HMT are reproduced herein

under for illustration:
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Here   it   is   pertinent   to   mention   that   the   World   Customs   Organization's

Harmonized System (HS) uses code numbers to define products. A code with a
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low  number  of digits  defines  broad  categories  of products;  additional  digits

indicate sub-divisions into more detailed definitions. Six-digit codes are the most

detailed definitions that are used as standard. Countries can add more digits for

their  own  coding  to  subdivide  the  definitions  further  according  to  their  own

needs. Products defined at the most detailed level are "tariff lines".

In view of the above, it appears that in the BL & COO, items are mentioned

as "Artificial Grass" and HS Code mentioned as 57033090 which attracts BOD

@ 20°/o or Rs. 55 per sqm whichever is higher whereas at time of filling BE, M/s
HMT  changed  the  HSN  of the  goods  as  57039090  which  attract  BCD@20%.

Therefore, it appears that M/s HMT was hiding the correct classification of the
` goods with intend to evade the Customs duty on imported goods.

4.4     Similarly, in the BE No. 4805062 dated 24.07.2021. it is noticed that the

description  of the  goods  is  declared  as  "Artificial  Grass"  with  CTH-39189090,

whereas, in the BL, the description of the goods is mentioned as "Tufted PE Yam

Artificial Grass".

EELHo. 48LQE1062 dated 24.07.2021and its corresponding ±±
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In view of the above,  it appears that in the BL,  items are mentioned as
"Tufted PE Yarn Artificial Grass" and HS Code mentioned as 391890, whereas

in the BE, the item is mentioned as Artificial grass with HS Code-391890. Here,

it pertinent to mention that as per the Customs Tariff, Carpets and other textile
floor coverings,  tufted, whether or not made up are covered under CTH  5703.

Therefore, it appears that M/s HMT mis declared correct name of the imported

goods "Tufted PE Yarn Artificial Grass" to avoid payment of higher customs duty.

4.5     Whereas,  the  description  and  CTH  declared  by  M/s  HMT in  the  Bill  of

Entry and description and HSN mentioned on the BL/COO have been compared

as under:
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TABLE-1

Sr.  No. BE No.         Date

CTH Item description as per
I  HSN declared

Item description as per BE declaredintheBE BL as per BL

12,3456*78*910 66817588796858952084096685002134425229184624144022665035390979140330054805062 29-01-2020 TUFTED PE YARN 39189090 TUFTED PE YARN 39189090

ARTIFICIAL GRASS-HEIGHT ARTIFICIAL GRASS-

14-09-2020 TUFTED PE YARN 39189090 TUFTED PE YARN 39189090

ARTIFICIAL GRASS-HEIGHT: ARTIFICIAL GRASS-

10-11 -202023-11-202028-12-202009-01-2021 ARTIFICIAL GRASS 57039090 Artificial Grass 57033090

ARTIFICIAL GRASS 57039090 Artificial Grass 57033090

ARTIFICIAL GRASS 57039090 Artificial Grass 57033090

ARTIFICIAL GRASS 57033090 Artificial Grass 57033090

19-01-2021 ARTIFICIAL GRASS 57039090 Artificial Grass 57033090

08-02-2021 ARTIFICIAL GRASS 57033090 Artificial Grass 57033090

11-05-2021,   ARTIFICIAL GRASS 39189090 Artificial Grass 39189090

21-05-2021 ARTIFICIAL GRASS 39189090 Artificial Grass 39189090

11 24-07-2021 ARTIFICIAL GRASS 39189090 Tufted PE YamArtificialGrass 39189090            1

12 4847735 28-07-2021 ARTIFICIAL GRASS 39189090 Tufted PE YamArtificialGrass 39189090

13 5383843 09-09-2021 ARTIFICIAL GRASS 39189090 Tufted PE YamArtificialGrass 39189090

14 5895920 19-10-2021 ARTIFICIAL GRASS 39189090 Tufted  PE YamArtificialGrass 39189090

15 7314781 31-01-2022 ARTIFICIAL GRASS 39189090 Tufted PE YarnArtificialGrass

16 92699579391165 24-06-2022 ARTIFICIAL GRASS 57039090 Artificial Grass 39189090

17 03-07-2022   I ARTIFICIAL GRASS                          I 57039090 Tufted  PE YamArtificialGrass 570390

* These BEs (Sr. No.6 & 8) were classified under correct CTH-57033090 and duty

was paid @ Rs. 55 per sqm.

4.6     Furthermore,   from   scrutiny   of  past   BEs   and   Commercial   Invoices

uploaded on E-Sanchit by M/s HMT, it is noticed that the supplier in all these

cases was  same,  LJZz M/s  Inred  (Shanghai)  Material Technology Co.  Ltd.  Room

No, 502, No. 458-2 Xinghuia Quare, Guoxia Road, Yangpu,  District Shanghai-

20.0001.  However,  in case of BE  No.  2291846  dated  09.01.2021  and  2665035

dated 08.02.2021 (Sr. No. 6 & 8 above) they had classified the imported goods in

correct CTH-57033090 and paid the duty @ Rs. 55 per sqm but in remaining 15

cases,  it appears that M/s HMT has imported  same item,  i.e.  `Artificial Grass'

from same supplier under various consignments but mis classified with intend

to evade customs duty.

4.7     Whereas,  Shri  Manish  Ashwinbhai  Parikh,  Partner  of M/s  HMT  in  his

statement  recorded  on  23.03.2022   has  categorically  stated  that  since  the

supplier   has   mentioned   the   said   CTH   391890902,   therefore,   they   have

mentioned the said CTH in their imports being made since Jam.2020. He further

stated   that  in   their  imports   of  Artificial   Grass   made  vide   Bills   of  Entry

No.2291846  dated  09.01.2021  and  No.2665035  dated  08.02.2021,  they  have

classified the goods under CTH 57033090 and paid the applicable duty. On being

pointed out that when they have already classified the similar goods under CTH
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57033090 and paid applicable duty thereon -per sq. mtr. why he has not followed

the  same  procedure  for other  Bills  of Entry,  he  stated  that  the  supplier  has
mentioned  the  CTH  as  39189090  and  therefore,  he  also  classified  the  goods

under  said  CTH.  The  above  submission  of Shri  Manish  Ashwin  bhai  Parikh

appears as not correct in as much as can be perceived from the above table that

in many instances, in the BEs, they have declared the CTH and description of
the  goods  imported different from the  description and  HSN mentioned on  the

BLs.

4.8     Whereas, on analysis ofNIDB data of import of similar items in recent past,

it  was  noticed  that  price  of  the  Artificial  Grass  varies  with  the  size  range.

Therefore,  undervaluation  of  the  imported  items  was  also  suspected  in  the

present matter. It appears that the assessable value declared by the importer in
the  previous  BEs  is  also  liable  to  be  rejected  under  Rule  12  of the  Customs

Valuation (Determination of Value of Imported Goods)  Rules,  2007 (CVR,  2007

for  short)  and  need  to  be  re-determined  under  the  CVR,  2007.  Since,  the

transaction value  of the  impugned  goods  could  not  be  determined  under  the

provisions of sub-rule (1) of Rule 3 of the Rules ibid, the same is required to be
determined under subsequent rules of the CVR, 2007. In the present case, NIDB

data of import of identical item at Mundra Port from China as well as other ports

during the period range of the time of filling Bill of Entries has been checked and

the price of different size of `Artificial Grass' are found and required to considered

for re-determination of the value of the imported goods in terms of Rule 4 & 5 of

the CVR, 2007. The re-determined value of these BEs is detailed in the Annexure-

A   attached   to   this   noticed   and   a   summary   of  the   same   is   reproduced
\ hereinunder:

TABLE-2

Sr. No- BE No. Date
Value declared Value as per NIDB Difference (in

in BEs (in  Rs.) data (In Rs.) Rs.)

1 6681758 29-01-2020 930909 2064065 1133156

2 8796858 1 4-09-2020 912133 1 692868 780735

3 9520840 10-11 -2020 1007883 1877100 869217

4 9668500 23-11 -2020 1029768 1727152 697384

5 2134425 28-12-2020 2074586 3489923 1415337

6 2414402 19-01-2021 1 1 64407 2515088 1350681

7 3909791 11 -05-2021 973381 2459016 1485635

8 4033005 21-05-2021 605763 1496631 890867

9 4805062 24-07-2021 1260051 5018094 3758043

10 4847735 28-07-2021 1 3231 37 3247002 1 923865

11 5383843 09-09-2021 1299010 3234168 1935158

12 5895920 19-10-2021 1278551 5236272 3957721

13 7314781 31-01-2022 1277228 3875868 2598640

14 9269957 24-06-2022 1083879 2210584 1 1 26705

15 9391165 03-07-2022 1220971 2673048 1452077

1,74,41,658/- 4,28,16,878/I 2,53,75,220/-

In view of the above, it appears that in case of Import of `Artificial Grass'

by  M/s  HMT  vide  above  tabulated  BEs  (all   15  BEs  and  their  supporting

documents are RUB-7), there was gross undervaluation of the imported items to
the tune of Rs. 2,53,75,220/-.
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4.9      Whereas, it appears that the CTH-57033090 attracts BOD @ 20°/o or Rs.  55

per sqm whichever is higher + 0°/o  SWC+12°/o IGST.  In the BEs,  M/s HMT has
declared the unit of quantity in kg, therefore to ascertain the duty payable on the
imported items,  the quantity in sqm has been taken from the BL/commercial

invoice/packing  list  of the  respective  BEs  as  mentioned  in  the  Annexure-A,

attached to this notice it is noticed that in all cases BCD @ Rs.  55 per sqm is

higher. Thus, duty liability on the above said BEs has been calculated as detailed

in the Annexure-A, attached to this notice and summarized as under:

TABLE-3

Sr.
BE No- Date

I  Qtyin

I        va,uedeclaredinBEs

Total DutyDeclaredintheBE(BCD@15%/20%+SWS+lGST@18%)

Value asperNIDBdata

Total dutypayable(BCD@Rs.55Per

Difference Difference

NO. Sqm Sqm+SWS @0%+lGST@12%) in value in  Duty

•1 6681758 29-01-2020 9500 930909 352236 2064065 834145 1133156 481909

2 8796858 14-09-2020 10806 912133 357695 1692868 870025 780735 512331

3 9520840 1 0-1 1 -2020 1 0000 1007883 373443 1877100 842613 869217 469170

4 9668500 23-1 1 -2020 9879 1029768 381552 1727152 817195 697384 435643

5 2134425 28-12-2020 20441 2074586 768680 3489923 1680757 1415337 912077

6 2414402 19-01-2021 10100I 1 1 64407 431438 2515088 925542 1350681 494104

7 3909791 11 -05-2021 9800 973381 368829 2459016 900076 1485635 531247

8 4033005 21-05-2021 6178 605763 229533 1496631 560978 890867 331445

9 4805062 24-07-2021 19550 1260051 477453 5018094 1807652 3758043 1330200

10 4847735 28-07-2021 12650 1323137 501357 3247002 1 170666 1923865 669310

11 5383843 09-09-2021 1 2600 1299010 492215 3234168 1166014 1935158 673799

12 5895920 19-10-2021 20400 1278551 484463 5236272 1886719 3957721 1402256

13 7314781 31-01-2022 15100 1277228 483961 3875868 1396988 2598640 913iz7_
14 9269957 24-06-2022 12625 1083879 401601 2210584 1044433 1 126705 642832

15 9391165 03-07-2022 12587 1220971 452397 2673048 1097758 1452077 645361

192216 17441658 6556852 42816878 17001562 25375220 10444710

In view of the above,  it appears than by way of mis classification of the

imported  item,  Artificial  Grass,  the  HMT  has  short  paid  total  customs  duty

amounting to Rs.  1,04,44,710/-(BCD+SWS+IGST) in respect to the above BEs.

above tabulated BEs.

5.        LEGAL PROVISION:

The Legal provisions of the Customs Act,  1962 (Act for the short) and Rule

made thereunder relevant to the present matter are discussed herein under:

5.1     SECTION 17 of the Act, prescribes that an importer entering any imported

goods under section 46,  shall,  save  as otherwise provided in  section 85,  self-
assess the duty, if any, 1eviable on such goods.

5.2     SECTION 46 of the Act prescribes that the importer while presenting a

bill of entry stall make  and  subscribe  to  a declaration as to  the truth  of the
contents of such bill of entry and shall, in support of such declaration, produce

to the proper officer the invoice, if any, and such other documents relating to the
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imported goods as may be prescribed.

5.3.    SECTION 28 of the Act,  ibid prescribes that 7iecoz;eny o/ czztti.es not Zetx.ecg

or rrot pcnd, or short-levied or short- paid or erroneously refunded.  As per Sub

Section (4) Of the scud, SectjorL,

(4) Where ang dray has rLot been levied or not paid or has been sh;ort-1.evied
or  short-pcnd, or erroneously  refurLded,  or i;riterest payable has not been

pcnd,, part-pcnd. or erroneously refu;nded, by reason Of,-

(a)   colhasiorL; or

fo)   ang uJtllfut rrds-statemerit; or

(c)   suppression offacts,

/a/

dy the importer or the exporter or the agen± or emplogee Of the importer or
exporter, the proper officer shall, within five gecus from the rel,evand date,
serve notice on the person chargeable with dutg or irtterest which has rLof
been so levied or not pcnd or u]h;ieh has been so short-levied or short-paid or

to whom the refu:nd h;as erroneously  been mcide,  req:uinng rdrn to show
cause wky he should not pay the cmourut spectfted in the rrotice.

Explanattotr For the purposes Of this section, ``relevcut date" rrLeans,-

(a] i;n a case where duty is not levied or not pcnd or short-levied or short-
pcnd,, or i:riterest is not charged, the date orL u]hich the proper officer makes
an order for the clearance Of goods;

(b) in r. case where dutg is provisionarty assessed under section 18, the date
of adjustmerit Of d;utg crfeer the final assessmerit thereof or re-assessmerit,
as the case may be;

(c)in a case ujhere dutu or i:uterest h;as been erroneously refunded, the date
Of refrod

(d) in ci;ng other case, the date Of pcaymerit Of d;utg or i:riterest.

5.4.    Further, Section 28 AA of the Act, provides the recovery of interest on

delayed payment of duty. According to which

( 1 ) Notwithstanding an,gthirLg coritained in ang judgment, dearee, order or direction

Of ang cout, Appetlate Tribunal or any ou±horiky or in ang other provision of this
Act  or  the  rules  mcrde  therenrider,  the  persorL,  who  is  tiabl,e  to  pay  dutu  in

accordance ujith the provisions Of secrfu]n 28, sh,all, in addition to such dutg, be
liable to pcnd, iriterest, if any, at the rate fixed, under sub-sectj,orL (2), whether such

pcaymerit is made vohaL±cinly or crfeer detemination Of the dutg under thn:i section.

(2) Interest at such rate not below ten per cerL±. cnd, not exceeding th:ing -six per
cerit. per arunum,  as the Ceritral Goverrmerit mcay, bg notificafion in thie OJ:fichl

Gazette, fix, sh;at be pcnd, dy the person liable to pay d;uty i,n terms Of sectiorL 28

cnd, such i;nderest shdi be calculated from the fast day Of the month succeeding
the morith in who,ch the dutg oughi to haue been pcnd, or from thie date Of such

errorteous refurLd, as the case may be, up to the date Of payrneut Of such dutg.

5.5.    Further,   Section   111   of  the   Act,   prescribes   the   Confiscation   of
improperly imported goods, etc. as under

- The fotlowing goods brought from a place outside India shall be table for

cortfiscafion:
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(in) any goods which do rLof correspond in respect Of ucrfue or in ci;ng
ctherputicu,1arwiththeeITtrymadeunderthisActorinthecaseOfbaggage
u]ith t:he d,echaratiorL made under Section 77 in respect i:hereof, or in the ccrse

Of  goods  under  transshipmerit,  ujith  the  decha;redon for  ira:usshipmeut
referred to in the proi]iso to sub-section (1 ) Of sectiorL 54.

'5.6     Further,  Section   112  of  the  Act  provides  the  penal  provisions  for

improper importation of goods, etc. which read as under:

Ang person, -

(a) who, in relation to any goods, does or omits to do ang act whieh
act  or  omissiorL  would  render  such  goods  tiable  to  corLfiscation

and.er section 1 1 1 or abets the doing or owissiorL Of such an act, or

(b) ujho acquires possessiorL Of or is in arty way concerned in ca:rrying,
remouing,   depositing,  harbouring,  keeping,  concealing,   se{ling  or

purchasing, or in any other rnourmer dealing ujith any goods which he
haows   or   has   reason   to   belieue   are   I,iable   to   confiscation
under secfionl 11,

shall be tiable, -

(i) in the case Of goods i:n respect Of u]hieh any prohibwion is in

force under tlvis Act or ang other lcow for the time being in force,
to  a.  penalrty 1 [not  exceeding  the  vahae  Of the  goods  or five

thouscnd. rapees] , ujhichei]er is the greater;

(ti) in the case Of dutiable goods, other than prohibited goods,
subject  to  the  provisions  Of section  114A to  a penarty  not
exceeding ten per cer[±. Of i:he duty soughi to be el)aded or five

thouscnd, rupees, ujhichever is higher :

Prov±dedL th,at  ujhere  such  duty  as  determ;ined under
sub-section (8) Of section 28 cnd, the i;nderest payable thereon

under section 28AA is pcnd within tlrirty days from i:he d,ate Of
corrmunieedorL Of the order Of the proper officer determiring
such dutg,  th;e  amounl Of penalty  tiable to be paid bg  such

person under this section shall be twerrty-five per ce3rt±. Of the

perLarty so deterwined,;]

[(in) in the case Of goods in respect Of wh;ieh the ual:ue stated
in the entry made under this Act or in the case Of baggage, in
the declcun:tion made under section 77 (in either case hereof ter
in this sectiorL referred to as the declared ucrfue) is higher than
the ualue thereof, to a penarty 4 [rrot exceed:ing the dij:ference

between  th!e  declared  ual;ue  and  the  ucrfue  thereof  or five
thousa;nd rupees], who,cheijer is the greater;]

(iv) in the case Of goods falling both under clcunses (i) arnd (in),
to  a penalrty 5 [rrot  exceeding  the  uahae  Of the  goods  or the

dif:ference between t:he decha;red ijalIAe cnd, t:he value thereof or

five thousand rupees], ujhi.cheuer is the highest;

(v) in the case Of goods falttng both under ctouses (ti) and (in),
to a penarty 6 froof exceeding the duty soughi to be evaded on

such goods or the dij:ference betweerL the declared i]ahae cnd,

the vahae thereof or five thouscnd, rupees], ujh;iehever is the

highest.]
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5.7.    SECTION 114A of the Act enjoins the penal provision in case of short-levy

or non-levy of duty in certain cases as under -

Where the duty has not been leuied or has beerL short-I.evied or the interest

has rrot been charged or pcnd, or has been part pcnd or the dutg or i;nderest
has been erroneously refurLded by reason Of col:hasion or arty willful rrds-

staternerit or suppression Of facts, the person ujh;o is tiable to pay the duty
or iriterest,  as the  case may  be,  as determ;ined under sub-section (8)  Of
sechon 28 shall also be ha:ble to pay a perLarty equal to the duty or iriterest
so determined.

Provided thai ujhere such duty or iriterest, as the case may be, as
deterTwined under sub-section (8) Of section 28,  and the iriterest payable

th;ereorL under section 28AA, is pcrid ujith:in thirty days from the date Of the

corrmurrica±j.on of the order Of the proper officer deterrmiring such dutg, the
amour[± Of penalrty tia,ble to be paid bg such persorL under this section sh;all

be twer[rty-five per  cent  Of the  duty  or iruterest,  as the  case  may  be,  so

determined:

Provided further that the benefu Of reduced perLalrty and,er th;e fast

proviso sh,all be cwallable subject to the corLdiiton that thie amount Of penalty
so d,eterm:ined has also been pcnd, within the period Of thirty days roferred
to in that prouiso:

Proijided  also  that  where  the  duty  or  i.uterest  determ;ined  to  be

payable  is  reduced  or  increased  bg  the  Comrndssioner  (Appeals),  the
Appetlate Tribunal or, as the ccrse may be, the court, then, fior the purposes

Of this section, the duty or i:uterest as reduced or inereased, as the ccrse may
be, shall be tcthen into accourit

Provided also thai in case ujhere the duty or inlerest determ;ined to
be  payable  is  increased  bg  the  Comwissioner  (Appeals),  the  Appellate
Tribunal or,  as the  case may  be, the court, therL, the benefu Of red;uced

penady under the fast proviso shal 1 be owallable if the amount Of the duty
or the wierest so increased, along with the i;uterest payable thereon under
section  28AA,  nod  tujerrty-five  percerit  Of the  corLsequerhal  i:ncrease  in

penalrty haue also been pcnd, withal thirty days Of the cormmurLieation Of the
order by whieh such i;nerease in the dutu or iruterest takes ej:feat:

Provided also that where any penarty  has been I,evied under th;is
secfiorL, rLo perLatry shall be levied under section 112 or sectiorL 114.

ExplanatiorL. - For the remoual Of doubts, it is hereby declared thcit-

(i) th;e provisions Of this sectiorL shall also apply to cases in which the
order determwing the dutg or i,nderest under sub-sectiorL (8) Of section
28 relates to notices issued prior to the date* on which the Finance
Act, 2000 receives the assent Of the Presiderit;

(ti) any cmowvi pcnd, to the oredit Of the Ceritral Gouerrmerit prior to
the date Of corr[rurndcation Of the order referred to in the fast proviso
or the fourth proviso shall be adjusted agcinst the total cmouut due

fhom such persorL.
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5.8     SECTION  124 prescribes the mandatory issuance of show cause notice

before confiscation of goods, which read as under:

No  order confiscced;ng  ang  goods  or imposing  ang perLalrty  on ang  person

shall be mcrde under this Chapter unless the ou]rLer Of the goods or such person -

(a) is  giverL  a  notice  in 1[writing  with the  prior  approual  Of the  officer  Of
Customs not below the rank Of 2 lan Assistant Coi"wissioner Of Cfustoms],

iriform;ing] him Of the grourLds orL who,ch it is proposed to corLfiscate the

goods or to impose a penalrty;

(b) is giverL an opporturuty Of rrLaking a represeritation in wrding with;in such
reasonabl,e ti,me as may be spectfted in the notice agcin.st the grounds Of
corifescation or impositiorL Of peralrty meruloned therein; cnd,

(c) is given a recrsorLable opporturatg Of being hecnd, in the rrra±1er :
Providedthat   the   notice   referred   to   in   ctouse   (a)   cnd,   the

represeritation referred to in clause (b) rncay,  at the request Of the person

corLcemed be oral.
3[Provided further that rLotwithstcnd;ing  issue  Of nctiee under this

sechorL, the proper officer meg issue a supplemeritary rrotice under such
circu,instances cnd, in such marmer as may be prescribed.]

5.9     SECTION  125  provides  the  Option to pay fine in  lieu  of confiscation as

under:

(1) Vvheneuer confiscation Of any goods is ou±horised bg this Act, the officer
adjudging it mcay, in the case Of cmg goods, the importation or exportation

whereof is prohibited under this Act or under ang other I,aw for the tine
being in fiorce, cnd, slwll, in the case Of ang other goods, give to the ouner

Of the goods 1 [or, where such ouner is not knoun, the person from ujhose
possession or oustodu such goods hcwe been seized,] an option to pay in lieu

Of corrfesccrtion such fine ci,s the scud, Of:fioer thinks fu:
2 I Providled that where the proceedings are deerned to be concl.nded

and,er the proviso to sub-secti,on (2) Ofsectiem 28 or under ctcmse (i) Of sub-

sechon (6) Of that secti.orL in respect Of the goods whieh are not prohibited or

restricted, 3 [rro such fine shall be imposed]:

Providled fu:rther that]  ,  wi:thout prejudice to  the  prouisiorrs  Of th;e

prouiso  to  sub-section  (2)  Of set:SierL   115 such fime  shall not  exceed the
market price Of the goods confiscated, 1.ess in the case Of imported goods the

durty chargeable thereon.
4 [(2) Where any fine in lieu, Of corLfisccedon Of goods is imposed under

sub-section (1), the owrLer Of such goods or the person referred to in sub-

sectiorL (1), shall, in addition, be itable to ang duty and charges payable in
respect Of such good,s.]

5 [(3) Th/here the fine imposed under sub-sectiorL (1) i,s rLot pcnd. within

a period Of orLe h:IAridred  cnd, tweritg  days from the dcite  Of option given

thereunder, such option shat.1 become uoid, unless an appeal against such
order is periding.

E)cptanatton.-For remoual Of doubts,  it is herebg declared thai in cases
u]here art order under sub~sectien (1) has been passed before the da±e** on

which the Fincmce Bth,  2018 receives the  asserit Of the Ftresidend cnd, rLo
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appeal is perLding agcinst such order as on that date, the option under said
srb-section may be exercised within a period Of orte harrdred and tujerrty
d,ays from the date on ujhieh such asserit is received.]

OUTCOME OF INVESTIGATION:

6.1     0n the basis of the investigation conducted as discussed in paras supra,
it appears that M/s HMT has imported  `Artificial Grass' etc.  by mis-classifying

them under CTH-39189090 & 57039090 and paying duty at the rate 15%/20%

(BOD)+loo/o(SWS)+18°/o(IGST).

6.2     During the investigation of the live BE No. 7427798 dated o9.02.2022 and

7459324  dated   11.02.2022,  the  test  reports  of  samples  of  imported  goods,

Artificial Grass received from the  CRCL,  Kandla testifies that the samples are

made of woven base fabric of Polypropylene strip yams tufted with green mixed

yams made of polyethylene and polypropylene (cut piles). On the other side it is
covered  with  polyester  filaments  yams,  further  covered  with  black  colored

material based on butadiene styrene. As per said test reports, it is very apparent

that the artificial grass imported by M/s HMT is mainly a covering made of two

layers of woven fabric of Polypropylene and polyethylene strips, these pile type

strips are tufted in the middle layer and coated with butadiene styrene from the
back. The exposed surface is made from strips through tufting process, the merit

classification of the goods is under heading 5703. Here, it is pertinent to mention

that  w.e.f.   01.02.2022,   the   CTH   57033090   has   been  replaced  with   CTH-

57033990  and  hence,  w.e.f.  01.02.2022  the  merit  classification  of the  goods

declared as artificial grass are under CTH 57033990.

6.3     In  pursuance  of  Rule  6  read  with  Rule  3(a)  of  General  Rules  for  the

Interpretation of First Schedule of Import Tariff,  the merit classification of the

goods declared  as artificial  Grass are under CTH  57033990.  The rate  of duty
applicable  to  the  CTH  57033990  at  the  rate  (20°/o  or  Rs.55  per  Sq.  Meter,

whichever is higher) (BCD)+0°/o(SWS)+ 12°/o(IGST). Therefore, the goods imported

vide  BE  No.  7427798  dated  09.02.2022  and  7459324  dated  11.02.2022  were

found liable to confiscation under Section 111 of the Customs Act,  1962 and on

request  of     M/s  HMT  the  BEs  were  re-classified  and  re-assessed  on  the

redetermined  value  as  per  NIDB  data  and  the  goods  have  been  released

provisionally on submission applicable Bond and Bank Guarantee. Thereafter, a
Show Cause Notice No.  GEN/ADJ/ADC/ 1504/2023-Adjn-O/o Pr.Commr-Cus-

Mundra  dated  28.07.2023  has  been  issued  by  the  Additional  Commissioner,

Custom House Mundra to M/s HMT in under Section 124 of the Customs Act in

respect to these BEs proposing therein reclassification of "Artificial Grass" under

CTH-57033090, confiscation of the goods valuing Rs. 36,06,379/ -under Section

111  (in) and Penalty under Section  112 (a) (ii) of the Customs Act,  1962.

6.4     Meanwhile, investigation was extended towards import of similar item, i.e.

Artificial Grass  by HMT and it appears  that M/s  HMT has imported Artificial

Grass by classifying the  same under CTH-39189090  & 57039090  and paying

duty at the rate  15%/20°/o (BCD)+ 10%(SWS)+18%(IGST).

6.5     M/s HMT was asked to submit detail of such import vide summons dated
08.03.2022,   19.03.2022,   29.03.2022,    13.06.2022,   20.07.2022,   09.01.2023,

14.02.2023 a 01.08.2023 and   letter dated 18.04.2023. M/s HMT, however they
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have neither submitted any detail/information called for vide above summons

and  letters  nor  appeared  himself or  through  his  authorized  persons  to  give
` statement in the matter.

6.6     From scrutiny of the past and subsequent BEs and Commercial Invoices
in respect to Import of `Artificial Grass' uploaded on E-Sanchit by M/s HMT, it

appears that the supplier in all these cases was M/s Inred (Shanghai) Material

Technology Co.  Ltd.  Room  No,  502,  No.  458-2  Xinghuia .Quare,  Guoxia Road,

Yangpu, District Shanghai-200001.

6.7     Fulrther,  from  scrutiny  of  the  BLs  and  COO  certificates  in  respect  to

previous  BEs,  it  appears  that  in  some  cases,  in  the  BL  &  COO,  items  are
mentioned  as  "Artificial  Grass"  and  HS  Code  mentioned  as  5703090  which

attracts BCD @ 20% or Rs. 55 per sqm whichever is higher whereas at the time

of filling BE, M/s HMT changed the HSN of the goods as 57039090 which attract

BCD@20. Furthermore, in some cases, in the BLs items are mentioned as "Tufted

PE Yam Artificial Grass" and HS Code mentioned as 391890, whereas in the BE,

the item is mentioned as Artificial grass with HS Code-391890. Here, it pertinent

`.to  mention  that  as  per  the  Customs  Tariff,  Carpets  and  other  textile  floor
coverings, tufted, whether or not made up are covered under CTH 5703. Here, it

is  pertinent  to  mention  that w.e.f.  01.02.2022,  the  CTH  57033090  has  been

replaced    with    CTH-57033990    and    hence,    w.e.f.    01.02.2022    the    merit

classification of the goods declared as artificial grass are under CTH 57033990.

6.8     Moreover, it is evident that M/s HMT has imported the same item, namely
'Artificial  Grass,'  from  the  salne  supplier  but  has  declared  the  item  in  the

customs  documents,   such  as  the  Bill  of  Entry  (BE),   based  on  their  own

preferences and not in accordance with the accurate classification. This pattern
suggests that M/s HMT may have concealed the correct classification and name

of  the  imported  goods  intentionally,  possibly  with  the  intention  of  evading

Customs  duty.  This  practice  raises  concerns  that  the  accurate  classification
might be intentionally obscured to avoid detection by the Customs Department.

6.9     Furthermore, on analysis ofNIDB data of import of similar items in recent

past, it was noticed that price of the Artificial Grass varies with the size range.
Therefore, it appears that the assessable value declared by the importer in the

previous BEs is also liable to be rejected under Rule 12 of the Customs Valuation

(Determination of Value of Imported Goods)  Rules,  2007  (CVR,  2007 for short)
and need to be re-determined under the CVR, 2007. In the present case, NIDB

data of import of identical item at Mundra Port from China as well as other ports

in recent during the period range of the time of filling Bill of Entries has been

checked and the price of different size of `Artificial Grass' are found and required

to considered for re-determination of the value of the imported goods in terms of

Rule 4 & 5 of the CVR, 2007.

6.10  Whereas, it appears that the `Artificial Grass' imported by M/s HMT vide

15  BEs  as  tabulated  above  by  classifying  the  same  under  CTH-39189090  &

57039090 merits classification under CTH- 57033090, which is also mentioned

in the BLs of some BEs as discussed above and attracts BCD @ 20°/o or Rs.  55

per sqm whichever is higher +  0°/o  SWC+12% IGST.  In the BEs,  M/s HMT has
declared the unit of quantity in kg, therefore to ascertain the duty payable on the

.imported items,  the quantity in  sqm has been taken from the BL/commercial
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invoice/packing  list  of  the  respective  BEs  as  mentioned  in  the  Annexure-A,
4attached to this notice.  It is noticed that in all cases BCD @ Rs.  55 per sqm is

higher. Thus, duty liability on the above sa.id BEs has been calculated as detailed

in the Annexure-A, attached to this notice and summarized as under:

TABLE-4

BE No.

Total Value

Total DutyDeclaredintheBE

Value as

Total dutypayable(BCD@Rs.55Per

Difference Difference
Qty in declared in (BCD@ per NIDB

Sqm +SWS @0%+lGST@12%) in value in Duty
Sqm BEs 15%/20%+SWS+lGST@18%) data

Total  1 5BEs 192216 17441658 6556852 42816878 17001562 25375220 10444710

6.11   In view of the above, it appears that in total, during the period 29.01.2020

to 03.07.2022, M/ s HMT has imported Artificial Grass vide 15 BEs as discussed

in para supras (Table-3 above) by way of mis classification and undervaluation.

By doing so, they have been short levied and paid Customs duty amounting to

Rs.   1,04,44,710/-  (BOD+SWC+IGST)  having  total  assessable  value  of Rs.
4,28,16,878/-(as summarized in Annexure-A, attached to this notice) which
is required to be recovered from them under Section 28 (4) of the Customs Act,

ibid along with interest under Section 28AA of the Act, as applicable.

6.12  Fulrthermore, it appears that Shri Manish Ashwinbhai Parikh, Partner of
M/s HMT in his statement recorded on 23.03.2022 has categorically stated that

he was looking after important work,  sales and other activities of the firm and

he  himself  had   finalized   the   Classification  of  Artificial   Grass  under  CTH

39189090 in the check list of bills of entry on the basis of import documents.

Therefore, it appears that Shri Manish Ashwinbhai Parikh was responsible for

cl.assifying the Artificial Grass under wrong CTH-39189090 which resulted into

short levy and payment of customs duty amounting to Rs.  1,04,44,710/-to the

government  exchequer.    F`urthermore,  M/s  HMT  was  summoned  on  various
occasions  to  submit  the  detail  of import of Artificial  Grass  made  by  them  at

Mundra Port but they failed to submit the required detail to the department.

CONTRAVENTIONS:

7.       Whereas, based on investigations conducted in the matter, as discussed
above it is noticed that M/s HMT has mis declared the imported item in terms of

description,  classification as well as value of the goods in as much they have

imported Artificial Grass classifiable under CTH-57033090  (w.e.f.  01.02.2022

under CTH-57033990)  but classified  the  same  under HSN-CTH-39189090  &

57039090.  By doing this,  M/s HMT has contravened the provisions of Section

14 and Section 46 of the Act, ibid read with Rule 11 of the CVR, 2007 in as much

as the failed to declare correct value of the goods in the Customs document filed

by them.

INVOKING OF EXTENDED PERIOD:
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8.1         After introduction of self-assessment vide Finance Act, 2011, the onus

lies on the importer for making true and correct declaration with respect to all

aspects of the Bill of Entry and to pay the correct amount of duty. In the instant
matter,  in many cases Assessment and  Examination were  not prescribed  for

their Bills of entry and therefore,  entire onus is on the said importer to make
truthful declarations and assess and pay their Govt. correctly.

8.2 In light of the discussions in the preceding paragraphs, it becomes evident

that   in   numerous   cases,   the   Bills   of  Lading   (BLs)   correctly   specify   the

Harmonized   System   Nomenclature   (HSN)   code   of   the   imported   item   as

57033090.  However,  a deliberate discrepancy arises during the filing of Bill of

Entries  (BEs)  by  M/s  HMT,  wherein  the  Customs  Tariff  Heading  (CTH)   is

intentionally altered to CTH-39189090. This intentional alteration seems to be

an  attempt  to  evade  Customs  Duty,  constituting  willful  misstatement  and

suppression of facts on the part of M/s HMT,leading to the evasion of duty. It is

noteworthy that M/s HMT was fully cognizant of the technical specifications of

their  product,  which  warranted  classification  under  CTH-57033090.  Despite

this awareness, they persistently misclassified their product under an incorrect
CTH, presumably with the motive of reducing duty payments. This intentional

misclassification would likely have gone unnoticed if not brought to light through

a customs department inquiry.

Given the gravity of the situation, the provision of an extended period of
five years, as stipulated under Section 28(4) of the Customs Act,  1962, appears

applicable in the present case.

8.3      Whereas, it appears that that M/s HMT had resorted to willful mis-
declaration of correct classification of goods in the Bills of Entry of the
imported goods by suppressing the said material facts, which shows the
ulterior motive of the importer to evade payment of applicable Customs
Duty in respect of said imported goods cleared for home consumption. It
further appears that by their act of omission and commission in as much as mis-
declaration  of CTH  and  undervaluation  of the  goods with  an  intent  to  evade

payment of Customs Duty amounting to Rs.  1,04,44,710/- (BOD+SWC+IGST),
the subject goods valuing Rs. 4,28,16,878/-are liable to be confiscation under

Section  111(in)  of Customs Act,  1962. It further appears that the importer has

rendered themselves liable for imposition of penalty under Section  112  (a)(ii) of

the  Customs  Act,  1962  for  the  goods  being  liable  for  confiscation.  It  further

appears  that  M/s  HMT  is  also  liable  for  penalty  under  Section  114A  of the

Customs Act,  1962 for their act of omission and commission to evade duty on

account of any willful mis-statement and/or suppression of facts.

8.4    Furthermore, it appears that Shri Manish Ashwinbhai Parikh, Partner of
M/s HMT was responsible for classifying the Artificial Grass under wrong CTH-

39189090  which   resulted   into   short  levy  and   payment  of  customs  duty

amounting to Rs.  1,04,44,710/-to the government exchequer. By these acts of

omission  and  commission,  it  appears  that  Shri  Manish  Ashwinbhai  Parikh,

partner  of M/s  HMT has  rendered  the  imported  goods  liable  for confiscation
under  Section  111  of the  Customs Act and  hence,  rendered  himself liable  for

penal action under Section  112 (a) (ii) of the Customs Act,  1962.

9.          Now, therefore in view of foregoing paras, M/s. H.M.Trading co., B-216,

Page 22 of 59



F. No.: GEN/ADJ/COMM/751 /2023-Adjn-O/o Pr Commr-Cus-Mundra

Gopal Palace, Near Shiromani Complex, Nehrunagar, Ahmedabad-380015 (IEC

No.AAHFH2742R) were called upon to show cause within thirty days from the

date of receipt of this notice to the Commissioner of Customs, Customs House

Mundra, F`irst F`loor, Port User Building, Custom House Mundra, Kutch, Gujarat-

370421, as to why:-

i)    In  the  15  BEs  tabulated  in  Table-3  above,  the  classification  of item
"Artificial Grass" under CTH 39189090/  57039090, as the case may be

should not be rejected and the said goods should not be classified under

CTH-57033090  till  01.02.2022  and  thereafter  under  CTH-57033990

under the Customs Tariff Act,  1975.

ii)  The assessable value of the said goods as declared by M/s HMT in these

BEs  should not be rejected under Rule  12 of the CVR,  2007, as amended

and to be re-determined in ter:ins of Rule 4 & 5 of the CVR, 2007.

iii)  the goods imported vide above 15 BEs, having re-determined assessable

Value of Rs. 4,28,16,878/-(as detailed in Table-3' above) should not be

confiscated under Section  111(in) of the Customs Act,1962;

iv)  Differential duty of Rs.  1,04,44,710/- (BOD+SWC+IGST) (Rupees One

Crore Four Lakhs Forty Four Thousand Seven Hundred Ten only) for
the period from 29.01.2020 to 03.07.2022 should not be demanded,
confirmed and recovered from them under Section 28 (4) of the Customs

Act,  1962;

v)   Interest at appropriate  rates  should  not be  levied  and recovered  from

them under Section 28AA of the Customs Act,  1962.

vi) Penalty  should  not  be  imposed  upon  them  under  the  provisions  of

Section  112  (a)(ii) of the Customs Act,  1962.

vii)Penalty  should  not  be  imposed  upon  them  under  the  provisions  of

Section  114A of the Customs Act,  1962.

10.     Further,  Shri  Manish Ashwinbhai  Parikh,  partner of M/s.  H.M.Trading

Co., 8-216, Gopal Palace,  Near Shiromani Complex,  Nehrunagar, Ahmedabad-

380015  (IEC  No.AAHF`H2742R)  were  called  upon  to  show  cause  within  thirty

days  from  the  date  of receipt  of  this  notice  to  the  to  the  Commissioner  of

Customs,  Customs  House  Mundra,  F`irst  Floor,  Port  User  Building,  Custom

House  Mundra,  Kutch,  Gujarat-370421,  as  to  why  penalty  should  not  be

imposed upon him under the provisions of Section 112 (a)(ii) of the Customs Act,

1962 for the reasons discussed herein above

11.     Defense submission and personal Hearing

11.1   M/s H. M. Trading Co. submitted their written submission vide their letter

dated 15.04.2024 wherein they inter-alia stated that:

lt   may   kindly   appreciate   that   the   impugned   notice   alleging   inter   alia   mis-
' classification  is directed  against goods covered  by  15BEs by relying  upon test reports

issued by Chemical Examiner of Custom House laboratory,  Kandla in respect of goods

covered by Bills of Entry Nos. 7427798 dated 09.02.2022 and 7459324 dated 11.02.2022
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filed by us in respect of artificial grass that was imported by us on earlier occasions.

Inasmuch as the entire demand covering 15 bills of entry is based on test reports

of  goods  pertaining  to  some  other  bills  of  entry,  it  is  pertinent  to  cross-examine  the

chemical examiner who had given test reports in respect of those bills of entry.

Hence,  it was  requested to  allow cross-examination  of the Chemical  Examiner

who tested the goods covered by aforesaid 02 Bills of Entry, particularly, over the aspect

of "tufting" that is crucial for determining the classification of goods under consideration.

11.2    In view of the above request, the Noticee was allowed to cross examine the

Chemical Examiner on 26.11.2024. The proceedings of the Cross examination is

reproduced below:

Q. What is tufting?

Ans. The yarn carried out mainly inserted through hollow needle to a woveh or non-woven

backing material to form a tuft usually a latex coating to the back of the carpet to hold the

pile firmly in places.  Pile may be cut or uncut high or low quality depend on fibre used,

tuft density and size and twist of the pile yams.

Q.  What exactly  is tuft or tutting?  What did you  notice to  come to conclusion  that  it  is

tufted? Is it a chemical process? What exactly is done in tutting?

Ans. Tutting is a mechanical process.

Q. Can I say that tufting is not a chemical process?

AIrs.Yes.

Q.  As per my understanding, tufting is a textile manufacturing process which is used to

create a variety of products. The question is if you are chemical examiner, do you have

exposure to test anything that is made out of mechanical process?

Ams.Yes

Q.  On what basis you can say the above statement?  ls it on the basis of experience or

.qualification?

Ans. As per literature, some reference, some books are available to test the tufted sample.

Q. Can you share those literatures?

Ans. The Fairchild Books Dictionary of Textiles.  I will share them.

Q. What exactly was your observation on sample by which you opined that the product

was tufted?  Can  you  please  provide  me  a copy of observation  sheet where  you  have

recorded that the sample is tufted?

Ans.  It will be provided, if available with department.

Q. Do you have any exposure of Textile Manufacturing?

Ans. Yes. I have tested sample for last 25 years.

Q. Can tufting carried out by manually or by machine made?

Ans. Both by manual or by machine made.

Q. Was anything noted in the observation sheet regarding man made or machine made?

Ans. Not confirmed

Q. Do you need any instrument to give an opinion to test whether it is tufted or not?
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Ans.  It was a visual observation.

Q. Please provide the copy of observation sheet as stated earlier.

Ans. Ok

Q.   I  didn't understand exactly what tufting  is from the answer of Mr.  Chauhan.  I would

like to  give  another opportunity  Mr Chauhan to  make  me  understand what exactly the

tutting is.

Ans. By means of systems, needles or hooks insert textile yarn into a pre-existing backing

usually a woven or non-woven fabric.

11.3  Further during  cross  examination,  consultant of M/s  H.M.  Trading  Co.

requested  for  personal  hearing  once  they  get  the  reply  and  submissions  of
Chemical Examiner.

11.4  Chemical Examiner vide letter dated 03.12.2024,  supplied the literature

and stated that:

"It is to inform that the samples of Artificial Grass,  pertaining to B.E.  No. 7427798

dated  09.02.2022  (Test  Memo  No.189/17.02.22,190/17.02.2022  & 191/17.02.2022)  &

B.E   No.   7459324/11.02.2022   (Test   Memo   No.   192/17.02.2022,   193/17.02.2022   &

194/17.02.2022) imported by M/s H.M. Trading Co had been reported vide this laboratory

Test  Reports  No.  SIIB-156-160)  all  dated  08.03.2022  and  SIIB-161  dated  25.02.2022

respectively.

The above test reports are self-explanatory and are in order based on the available
literature, copy of the literature is enclosed herewith (Annexure-1  Page No.1-4)"

11.5  Accordingly, the same was forwarded to M/s H.M. Trading vide letter dated

06.12.2024 and personal hearing was fixed on 24.12.2024.  Consultant of M/s

H.M.  Trading sought for adjournment and requested to fix PH  on 26.12.2024.

The Personal hearing was granted on 26.12.2024 and the consulant appeared
•before  me  and  gave  his  arguments  which  has  been  discussed  in  details  in

discussion part of the order.  Hence, I find that principle of Natural justice has

been followed in the current case.

11.6   F`urther vide letter dated 26.12.2024, Consultant of M/s H.M. Trading has

forwarded the written submission which is reproduced as below:

i)          OrL  26.11.2024,  he  u]as  allou]ed  cross-examincnd;on  Of  Sh;ri  Ram  Kumar

Chouhan,  Chemieal  Excminer,  CRCL,  Kcnd,la  in  cormection  with test  reports
issued under his  signatures  in respect  Of samples  drawrL from consigrmeuts
couered by  Bi:Ils Of Eritry  Nos.  7427798  dcited, 09.02.2022  cnd, 7459324 dated

11.02.2022 filed bg M/ s. HMTC, which hcwe been relied in the impugned rrotiee

also. These reports deals with past bills Of eritry covered by ecirlier Shouj Cause
Notiee  No.  GEN/ ADJ/ADC/ 1504/ 2023-Adjn-O/ o  lt.  CorrmT-Chas-Mundra dated

28.07.2023 issued to M/ s. HMTC. Ld. Additional Commj.ssiorLer has crdjudicated

this   notice   vide   Order-in-Original   No.    MCH/ADC/AK/255/2023-24   dated

09.02.2024.  M/s.  HMTC  have  already  ftled  appeal  agat:rust  th;is  order  before

HorL'ble  Comwissioner  Of Customs  (Appeals)  at  Ah:medabad  and  the  sane  is

periding decisi,on. The goods covered bg inpugrLed notice are couered by past bills

Of erie:ry cnd, the scrme ha,ue beerL cleared in accordcmce with law. The same are
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not ply sicalky auallable.

ti)        As per sl. No. 9 (ti) of the notiee, M/s. HMTc ha;ve been asked to shouj cause

as to wky:

(ti) "The assessable ualue Of thie scud goods as declared in these BEs should not
he rejected urLder Rule 12 Of thie CVR, 2007, as crmerided cnd, to be re-deterrrined

in terms Of Rule 4 86 5 Of the CVR,2007."

iit)        It is respect;f u{ky subrndted that without prejudice to inuoccedorL of Rule  12

Of Customs Vcthiced,on Rules, 2007 ("CVR"), there is rLo provision in law to i:nuoke
Rule 4 86 5 Of CVR si:in:uitaneously for one and sa:rue goods. Hence, the proposal

pe se is ujithout oath;orirty Of low.

iv)       In  crdditien,  reha;nco  is  placed  on  un.disclosed  NIDB  data  to  reject  the

trcmsacfiorL vahae and determ;ine the sane under Rule 4 a 5.

I//        Para 6.9 of the notice is reproduced below for the case of ready reference:

"6.9 Furtherrrore, on cunakysis Of NIDB data Of import Of simtlar items in recent

past,  it was  I.oticed that prise  Of the Artifitctal Grass  varies  uhih the  size
rarige. ..in thie present case, NIDB data Of import Of iderwtical tkerr. at Mundrafrorn
Chiria as u]etl as other ports in recent during the period range Of the time Of
filing Bi.Il Of Eritries has been checlced and the priee Of d[U:fiereut stze Of "Ariiftctal
Grass' are found and reqprfrod to considered for re-dleterrn;hakton Of the value Of
the imported goods in terms Of Rule 48b5 Of thie CUR, 2007."

vi) It meg hindky be apprecha;ted the fotlowi:ng:

(i) The notice does rLot disclose cnd, provide NIDB data.

(ti) The rLofice does not disclose "recent past".

(in) The rwiice cidrITits that size Of andfictal grass vcines. Not ordy size, Rule 4 and,
Rule 5 both ru,les require the fotlowing parcmeters to be cousi.dered:

(a) Whether reference goods ujere sold fior export to Indi.a cnd. imported at or about
the sane tine as the goods bet:ng ualued.

(b)  Th/hether  refererLce  goods  u]ere  sold  at  the  scme  corTmercial  level  cnd.  in
substarviiarty the same quantity as the goods being ualued. (c) Whether if more than
one trcmsaction uahae Of reference goods is found, the loujest such ual:ue is used to

determ;ine the uahae Of imported goods.

(d) Vvhether t:he reference goods are iderul,cat (Rule 4) or sirndar (Rule 5) to goods
under corrsideration.

(uit) The nofiee, without fiotlowing any Of the aboue criteria Iced, dowrL in vahaation
rules, directly puts a vahae "as per NIDB" in Table-2, Table-3 cnd. Table-4, ujhieh

is  completely  cirbitra:ry  cnd,  without  support  Of a  single  prouision  Of Customs
Vcthj,ation Rules, 2007.

. 5.5  Moreouer,  there is rLo evidence  Of cmu payrnend ouer cnd, aboue the i;rmoice

price.
5.6 Hence, it is submitted that the vcthre determ;ined bg simply referring to NIDB

data (ujith;out disclosing  cnd, providing  arty)  and by  inijohing  both Rule  4  &  5

(ujithout applying  any criteria Ecnd, dowrL therein) is cormpletely ur[tenable in the
eyes Of lcow in whicheuer way it is considered.
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yin) In vieu] Of above, it is subind±ed that proposes at Sl. No. 9 (ti), (iv), (u) cnd, (uti)

regarding rejection Of transac±iorL ualue and deterTrination Of uahae totalttng to Rs.

4,28,16,878/ -fior demcnd;ing  dij:I;ererulal dutg  cunouriting  to  Rs.  1,04,44,710/ ~

under  Sechon  28  (4)  along  ujith iriterest under  Section  28AA  cnd,  mandatory

penalty under Sechon 114A Of Customs Act,  1962, are not tenable in the eges Of
law.

ix) Moreouer, except for bi:Ils Of eritry at S1. Nos.15,16 cnd,17, the ert±ire notice is

time bcrmed i:nasrrmch as it is issued after expiry Of 02 years from th;e date the:n
bi,Il Of eritry at S1. No. 14 ujas fred. The notice ujas issued on 03.01.2024 u]hereas

the bill Of eritry at Sl. No.  14 was fred on 19.10.2021. As per pci,ra 4.2 cnd, 4.6 Of
-the  impugned  notiee,  all  the  documerits  like  bill  Of  eITtry,  inuoice,  etc.  were

uploaded on E-Sanchi bg M/s. HMTC. It is eviderit that the notice was issued
based on depcutmerit's own record. Therefore, i:rmoccuton Of extended period, under

SectiorL 28 (4) is rLot justified.

x). Ki:nd atteITtion is inuited to Table-1 Of the nctiee. It may be appreciated that out

Of 15 bills Of eritry (after exchading 2 bil,1s of eritry `at Sl. Nos. 6 86 8 as per foot rtote
to the table), there is rLo rwismatch in description Of goods in bills Of ertri! at Sl.

Nos.1, 2, .3, 4, 5, 7, 9,10 and 16.iHerLce, charge Of rwis-decha;ration Of description

cnd, the corLsequeut proposal for confiscation under Section  1 1 1  (in) Of Customs

Act,  1962 is i:1:1-conceiijed.  Moreouer, for hills Of eritry  at S1.  Nos.  3,  4,  5,  7,  9,  10

and 16, there is rro eijiderLce to show that goods were "tufted" and hence, demand

to recoijer duty bg trecwing them as "tufted" is not terLable. The test reports relied

in the rLoti.ce pertain to samples drawrL from other consigrrmerds cnd, herLce, the

sane carmot be applied to ecirlier bi,Ils Of erttry, as ctulg held bg Hon'ble Tribunal

in the case Of Hi;ndustan Fibres Ltd.  u/s Corrunissioner Of C.  Bx., Jalpur,  2009

. (245) BET 337 (Tri. - Del.).

xi) As for goods col)ered bu bills Of eritry at Sl,. Nos.11,12,13,14,15 cnd,17 cdso,

goods hcwe rLof been found, to be "tufted".

xti)  Moreouer, the Cherrical Bxc[miner, who ujas cross-examined, has d,eposed that
"tufting" is a mechanical process cnd, not cherwical process. He has ctal,med that

he is qualified to test items resulting from rnecha:nieal process based on I.iterature
and reference  books  (cnd, not  orL  accourit  Of his  qucidficafion).  Wrhen asked to

produce observation sheets, he h,as rLot produced any. Also, hie could rLot confi:rm
that he had, rLofed the observations in observation sheet. The reports issued bg
h,in were based on uisual observcition cnd, not bg virtue Of ang testing. This, the
tests reports conchading t.he "tu.fled" natu.re Of goods cue rLeither applieable (since

theg pertain to` past) rLor ba,eked bg any tests or euerL observations bg the Cherwical

Examiner noted in the log boolcs malndalned bg the laboratory.

xiiji) In the backdrop Of fdets and circirmstances where a spedfic requ.est is made
- during cross- excmination to produce o.Dservci.tion sheets coritaining the releuarit

observati,ons to support the corLchasion, the C,herndcal Exaniner is bound to produce

the  scme,   as  duly  held  bg  Hon'ble  Tribunal  in  Final  Order  No.  A/11138-

11142/ 2020 dated, 25.08.2020 in the case Of M/ s. Neptune Trcide Link Put. Lid.

& others. In this case, Hon'ble Tribunal has held that..

"From the above it is apparent that Corrwisstoruer after e3ca;mining all the
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facts  Of the  case  and  the  cross  exandnatton  Of  Asststout  Chernlcal
Eacaminer Cherrrfu3al Assis€an± Grade-I could only reach to a cot.cl;uston
that the appeuant ha:.}e failed to establish Of ASTM D 86 method was not

fouowed. Thus, we fimd the trnqugrued order carmot be su.stained in thle
present form. It ts seen that during cross e3eaninatton Of the Cherrtical
Asststa;ut Grade-1 has clearly stated that tog books and the registers are
rna;inka;ined in their idborc\tory, hou]eirer, appetla:nts chose trot to ask for
the same and Revenue chose nat to produce the sane. It was upto the
Corrwnitssioner to gct the rtecessary tog books cnd. fab recordis to bring out
the real fiacts. It u]as also upto appeuan±s to demand the sa:rue to prove
their  pofiut.   The   matter  was  ecirtier  rerrunded  bg   atlou]ing   cross-

. ezcaminatton in order to bring correct facts on record. Thie eritire purpose
Of  rema;nding  the  case  is  dleifeated  tf the  far:ts  are  rro€  broughi  out
completely. In vieu) Of above we sat aside the order and remand the rna:tier

for fresh  crd3udicatton  oufter fresh  cross  e3ca;rn;hakton  Of the  CTuemieal
Assistant  Cir.-1,  the  person  who  evctuatky  undertook the  tests.  He  wall

prodhace all the tab records riecesscng] to ascertain actrzal reader.g recorded
cnd. eqwiprnierit used during testing cmd to prove his assertions."

xiv) By relying upon the aboue decision, it is s:ubrwi;tied that reha;nee placed on the

test reports issued by  thle  Chermieal Excrrriner is  rmispzaced  and the inpugned
noti.ce is not terLable in the eges Of law for the aboue recrsorLs.

xw)  . As per para 4.6 Of the rLoti,ce-

"4.6  Furthermore, from scr-being  Of past BEs  cnd. Co"nercial I":uoiees

uptoaded on E-Sanchit bg M/s. HMT, it is noticed that the sapptier in all
these cases was same, viz. M/s. Inred (Shanghai) Material Techaotogg Co.

• I;id... Howeiier, in case Of BE No. 2291846 dated 09.01.2021 cnd. 2665035

dated 08.02.2021 (Sro No. 6 a 8 above), thdy had classifiued the imported

goods in correct CTH 57033090 and pa;id the dutg @Rs. 55 per sqrn but tn
rema;ining 15 cases, it appears that M/s. HMT has imported sa:rna iterrly i.e.
Artificial Grass' from same supplier under vcwious constgrL:me"ts bu;± in;is-
classtfied with inter.d to evade customs dutg."

xvi) It is alleged that M/ s. HMTC "correcrty" ctassifeed the goods, rLcrmely, Artifieial

Grass under CTH  57033090 in 02  bi:Ils  Of ertry  (Sl.  Nos.  6  86  8) whereas they

clessifiied the item Of idervtical description, i.e. Artifiieial Grass declared in other
bi.Ils Of eritry under CTH 5703 9090 (88 at Sl.. Nos. 3, 4, 5, 7,  16 cnd,17) cnd, CTH

3918 9090 (BE at Sl. Nos.  9 a  10). In this regcnd,, it is subrrat±ed thai CTH 5703

deals ujith ca:rpets and other textile fooor couerings (inctudirLg tu.rf) Of tufted ncrfure.

xuti)  It  is  a  settled  lcow  thai  orTus  Of  correct  classification  is  on  depcutmerit.

Houjever, without test reports, it cc[rLnot be alleged that goods declared as cutifecidl

. grass ujere ca:rpets of tufted, rLcrfure so as to justifg clessifecafion under C:TH 5703

3090 cnd, 5703 3990 (ujith ej:feat from 01.02.2022) for all goods covered by di 15

bills Of eritny urider considerati.orL.

xvin). Thri,thout proper test reports, goods couered by rLorLe Of the bills Of entry 1.i,sted

in Table-1  are tiabl.e to be ctassifeed and.er CTH 5703 3090 prior to 01.02.2022

cnd. under 5703 3990 after 01.02.2022.

xi]c).  Moreover, the issue i;nuolved in the notice is regcnd;ing classification on the

basis Of record retrieued from E-Sanchit alrecrdy auaha:ble with depcutmerit cnd,
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inderpretationOfcormpetingtarifferwhes.Hence,thenoticeisncttenablebeingtine
baned insofar as Bi.Ils Of Eritry from Sl.  Nos.01 to  14 is corLcemed cnd, also fior

uJcut Of test reports f;or all bills Of er[try covered by Table-1 Of show cause rroti,cx3.

As such, t:he allegation regcnd;ing mis-classification cnd, proposal at Pcun, No. 9 (i)

Of the notice to recha,ssifu the goods under CT115703 3090 ti:II 01.02.2022  and
under CTll 5703 3990 therecrfeer, 9(in) regcnd:ing confiscation and,er Section 111

(in) though rLo rwis-decha;ralion regcnd;ing description is alleged cnd, (vi) regcnd;ing
imposition Of penalrty under Section 112 (a)(i±) ibid is not tenable.

xx) Without prefudice, it is swhrnd±ed that as per t:he proviso to Section 1 14A, where
I any penalrty has been leiji.ed under Section 114A, rLo penarty shall be levied under

secfiorL 112 or section 114.

xxi). AIl in all, it is subrrutted tha± rLorLe Of the allegations cnd, consequent proposals

coritcined in the nctiee is tenabl,e in the eyes Of 1.aw

xxin). Owing to aboue, penalrty proposed on t:he pcutner Of M/ s. IIMrc under Section

112 (a)(ti) Of ai.stoms Act,  1962 is also rLof tenable.

xxiv) It is proposed in the notiee to corrfiscate the goods under Section 1 1 1  (in) Of

Customs Act,1962. However, the goods are not ouallable pkysieally.

xxv)   In this regcnd., reitance is placed, on Order-in-Original No. MUN~CUSTM~OOO-

COM-03-24-25  dated  17.04..2024 passed bg  Your Honour in the  ccrse  Of M/s.

Dh;arti.dhan Metal Atlogs. Jarmagar wherej;n redemption fine is not imposed bg
observing that goods are neither auallable rLor released prouisionally urLder bond.

xxvi) It is prayed to fo{louj the aboue order cnd, refro;in from inposing redemption

fine on goods that are not cwaha:ble for conf isca;tion cnd, redemption.

xxvii)  In  view  Of  aboi)e,  it  is  prayed,  to  give  due  considerced;on  to  the  aboue

subTrdssions  and  uacate  the  impugrLed  notice  issued  to  M/s.  HMTC  and  Shri
Mcwish, A. Parikh, Pcutner.

12.     Discussions and Findings

12.1   I  find  that on  the  basis  of the  investigation  conducted  as  discussed  in

paras supra, it appears that M/s HMT has imported `Artificial Grass' etc. by mis-
classifying them under CTH-39189090 & 57039090 and paying duty at the rate

150/o/20°/o(BCD)+loo/o(SWS)+180/o(IGST).

12.2   During the investigation of the live BE No. 7427798 dated 09.02.2022 and

7459324  dated   11.02.2022,  the  test  reports  of  samples  of  imported  goods,
'Artificial  Grass  received  from the  CRCL,  Kandla testifies  that the  sample  are

made of woven base fabric of Polypropylene strip yams tufted with green mixed

yams made of polyethylene and polypropylene (cut piles). On the other side it is
covered  with  polyester  filaments  yams,  further  covered  with  black  colored
material based on butadiene styrene. As per said test reports, it is very much

clear on record that the artificial grass imported by M/ s HMT is mainly a covering

made  of two  layers  of woven  fabric  of Polypropylene  and  polyethylene  strips,

these pile type strips are tufted in the middle layer and coated with butadiene

styrene from the back. The exposed surface is made from strips through tufting
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process,  the merit classification  of the goods is under heading 5703.  Fulrther,
w.e.f.  01.02.2022,  the  CTH  57033090  has  been  replaced  with  CTH-57033990

and  hence,  w.e.f.  01.02.2022  the merit classification  of the goods declared  as

artificial grass are under CTH 57033990.

12.3  I find that on pursuance of Rule 6 read with Rule 3(a) of General Rules for

the Interpretation of First Schedule of Import Tariff,  the merit classification of

the goods declared as artificial Grass is alleged to be under CTH 57033990. The

rate of duty applicable to the CTH 57033990 at the rate (20°/o or Rs.55 per Sq.

Meter,  whichever  is  higher)  (BCD)+0%(SWS)+ 12%(IGST).  Therefore,  the  goods

imported   vide   BE   No.    7427798   dated   09.02.2022   and   7459324   dated

11.02.2022 were found liable to confiscation under Section  111 of the Customs

Act, 1962 and on request of M/ s HMT, the BEs were re-classified and re-assessed

on the re-determined value as per NIDB data and the goods have been released

provisionally on submission applicable Bond and Bank Guarantee. Thereafter, a
Show Cause Notice No.  GEN/ADJ/ADC/ 1504/2023-Adjn-O/o Pr.Commr-Cus-

Mundra  dated  28.07.2023  has  been  issued  by  the  Additional  Commissioner,

Custom House Mundra to M/s HMT in under Section 124 of the Customs Act in

respect to these BEs proposing therein reclassification of "Artificial Grass" under

CTH-57033090, confiscation of the goods valuing Rs. 36,06,379/ -under Section

111   (in)   and  Penalty  under  Section   112   (a)   (ii)   of  the  Customs  Act,   1962.

Meanwhile,  investigation  was  extended  towards  import  of  similar  item,  i.e.

Artificial Grass  by HMT and it appears  that M/s  HMT has imported Artificial

Grass  by classifying the  same under CTH-39189090  &  57039090  and  paying

duty at the rate  l5%/20% (BCD)+10%(SWS)+18%(IGST).         From   scrutiny   of

the past and subsequent BEs and Commercial Invoices in respect to Import of
`Artificial Grass' uploaded on E-Sanchit by M/ s HMT, it appears that the supplier

in all these cases was M/s Inred (Shanghai) Material Technology Co. Ltd. Room

No,  502, No. 458-2 Xinghuia Quare,  Guoxia Road, Yangpu,  District Shanghai-

200001.  Further,  from  scrutiny of the  BLs  and  COO  certificates  in  respect to

previous  BEs,  it  appears  that  in  some  cases,  in  the  BL  &  COO,  items  are
mentioned  as  "Artificial  Grass"  and  HS  Code  mentioned  as  5703090  which

attracts BCD @ 20% or Rs. 55 per sqm whichever is higher whereas at the time

of filling BE, M/s HMT changed the HSN of the goods as 57039090 which attract

BCD@20. Furthermore, in some cases in the BLs, items are mentioned as "Tufted

PE Yarn Artificial Grass" and HS Code mentioned as 391890, whereas in the BE,

the item is mentioned as Artificial grass with HS Code-391890. Here, it pertinent

to  mention  that  as  per  the  Customs  Tariff,  Carpets  and  other  textile  floor
coverings, tufted, whether or not made up are covered under CTH 5703. Here, it

is  pertinent  to  mention  that w.e.f.  01.02.2022,  the  CTH  57033090  has  been

replaced    with    CTH-57033990    and    hence,    w.e.f.    01.02.2022    the    merit

classification of the goods declared as artificial grass are under CTH 57033990.
-Moreover,  it  is  evident  that  M/s  HMT  has  imported  the  same  item,  namely
'Artificial  Grass,'  from  the  same  supplier  but  has  declared  the  item  in  the

customs  documents,   such  as  the  Bill  of  Entry  (BE),   based  on  their  own

preferences and not in accordance with the accurate classification. This pattern
suggests that M/s HMT may have concealed the correct classification and name

of  the  imported  goods  intentionally,  possibly  with  the  intention  of  evading

Customs  duty.  This  practice  raises  concerns  that  the  accurate  classification
might be intentionally obscured to avoid detection by the Customs Department.

Furthermore, on analysis of NIDB data of import of similar items in recent past,
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it  was  noticed  that  price  of  the  Artificial  Grass  varies  with  the  size  range.

Therefore,  in  the  Show  Cause  Notice  it  is  alleged  that  the  assessable  value

declared by the importer in the previous BEs is also liable to be rejected under

Rule  12  of the Customs Valuation (Determination of Value of Imported Goods)

Rules, 2007 (CVR, 2007 for short) and need to be re-determined under the CVR,

2007. In the present case, NIDB data of import of identical item at Mundra Port

from China as well as other ports in recent during the period range of the time

of  filling  Bill  of  Entries  has  been  checked  and  the  price  of  different  size  of
`Artificial Grass' are found and required to considered for re-determination of the

value of the imported goods in terms of Rule 4 & 5 of the CVR, 2007.

12.4  I  find  that  the  `Artificial  Grass'  imported  by  M/s  HMT  vide  15  BEs  as

tabulated  above  by  classifying  the  same  under  CTH-39189090  &  57039090

merits classification under CTH- 57033090, which is also mentioned in the BLs

of some BEs as discussed above and attracts BOD @ 20°/o  or Rs.  55  per sqm

whichever is higher +  0%  SWC+12°/o £GST.  In the BEs,  M/s HMT has declared

the unit of quantity in kg, therefore to ascertain the duty payable on the imported
items,   the   quantity   in   sqm   has   been   taken   from   the   BL/commercial

invoice/packing  list  of  the  respective  BEs  as  mentioned  in  the  Annexure-A,

attached to this notice.  It is noticed that in all cases BCD @ Rs.  55 per sqm is

higher.  Thus,  duty liability on  the  above  said BEs has been calculated  as  Rs

1,04,44,710.

12.5   I find that the main issues involved in the case which are to be decided in

the present adjudication are as below whether:

i)   In  the  15  BEs  tabulated  in  Table-3  above,  the  classification  of item
"Artificial Grass" under CTH 39189090/  57039090, as the case may be

is  liable  to  rejected  and  the  said  goods  is  classifiable  under  CTH-

57033090  till  01.02.2022  and  thereafter under  CTH-57033990  under

the Customs Tariff Act,1975.

ii)  .The assessable value of the said goods as declared by M/s HMT in these

BEs are liable to be rejected under Rule  12 of the CVR, 2007, as amended

and to be re-determined in terms of Rule 4 & 5 of the CVR, 2007.

iii)  the goods imported vide above 15 BEs, having re-determined assessable

Value of Rs. 4,28,16,878/-(as detailed in Table-3' above) are liable for

confiscation under Section  111(in) of the Customs Act,  1962;

iv) Differential duty of Rs.  1,04,44,710/-(BOD+SWC+IGST) (Rupees One

Crore F`our Lakhs Forty Four Thousand Seven Hundred Ten only) for
the   period   from  29.01.2020   to   03.07.2022   is   to   be   demanded,
confirmed and to  be recovered from  them under Section  28  (4)  of the

Customs Act,  1962;

v)   Interest at appropriate  rates  is  to  be  levied  and  recovered  from  them

under Section 28AA of the Customs Act,  1962.

vi)  Penalty is imposable upon them under the provisions of Section  112 (a)

(ii) of the Customs Act,  1962.

vii)Penalty  should  not  be  imposed  upon  them  under  the  provisions  of

Section  114A of the Customs Act,  1962.
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12.6  Before  deciding  the  main  issue,  I  would  like  to  examine  the  written

submission and personal hearing submission in this case which is mandatory

for determining the case on merit.

i)         In para 1-4, Noticee has stated the facts of the case.

'ii)       In para 5.1  to 5.6, it has been submitted that tt is respecgivzzg sub".ttec!

that without prejud,lee to invocctiiorL Of Rule 12 Of Customs Vcrfuation Rules, 2007

("CVR"), there is rLo proijision in lcow to invoke Rule 4 & 5 Of CVR sirrul±aneously

for  one  cnd,  scme  goods.  Hence,  the  proposal is  uji;thou±  c[ulhorky  Of law.  In
additiorL, retiance is placed on undisclosed NIDB data to reject the trcusaction
i]ahae cnd, deterTn;ine the scme under RIi,le 4 & 5.The ncrdce does not disclose and

provide NIDB data. The nodee does not disclose "recerit pcrst". The rLotiee adrruts
thai size  Of cutificial grass uaries.  Not. only  size,  Rule 4  cnd, Rule  5 both rules

require the fotlou]ing pcun;meters to be considered..

(a) Whether reference goods were sol,d for export to India cnd. imported at or about
the same time as the goods being valued.

(b)  Whether  reference  goods  were  sold  at  the  scme  commercha:I  l,euel  cnd,  in
substanharty the scrme quan±dy as the goods being ualued.

(c) Th/hether if more the;n orLe transaction ijahae Of reference goods is found, the
loujest such vahae is used to determ;ine the uahae Of imported goods.

(d) Whether the reference goods are ideritieal (Rule 4) or similar (Rule 5) to goods
under corrsideration.

The rrotice, u]i.thout fouowing ang Of the aboue criteria I.cnd, down in ualua±i.on rules,

directly  puts  a ual:ue  "as per NIDB"  in Table-2,  Table-3  cnd, Table-4,  which is

complctely   cirbitra:ry   cnd,  with,out  support  Of  a  single  proi]ision  Of  Chastoms

Valuation Rules, 2007.

Moreouer, there is rto eviderLce Of any pcaymerit oijer cnd, aboue the invoice price.

HerLce, it is submitted that the Value determ:ined bg simply referring to NIDB data

(without disclosing cnd, providing ang) and by invoking both Rule 4 86 5 (with;out

applying cury criteria lcnd, down therein) is completely uritenable in the eyes Of law
in whicheuer way it is corLsidered.

• Ongoing through the Show Cause Notice, it has been mentioned in para 4.8 that

NIDB data of import of identical item at Mundra port from China as well as other

ports  during  the  period  range  of the  time  of filing of Bills  of Entry has  been
checked and the price of different size of "Artificial Grass" are found and required

to considered for re-determination of the value of the imported goods in terms of

Rule 4 & 5 of the CVR 2007. In this regard, the exact NIDB data was sought from

investigation agencies from which the rate was compared and fined. The same is

reproduced below:
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Hence, from above data it is evident that Bills of the same period has been taken

for consideration. Further, it has been verified that goods are similar in quantity

and identity. Screenshot of some of the Bills of Entry are placed below:
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Further in the Show Cause Notice it has been mentioned that re-determination

of the value has been done in rule 4 and 5 of the CVR, 2007.

For   ready   references,   the   Customs   Valuation   Rules   Customs   Valuation

(Determination of Value of Imported Goods)  Rules,  2007 has been reproduced
below:

Determinattor. Of the method Of 1)ahaklon.-

(1) Subject to rut; 12, the uahae ;if imported goods shall be th;e trcmsaction ualue
adjusted in accordance ujith provisions Of rule 1 0;

(2) Vahae Of imported goods under s:ub-rule (1) shall be accepted:

Provided thai -

(a) there are rLo restrictions as to the disposhion or use Of the goods by the buyer
other than restrictiorLs which -

(i) are imposed or required bg law or by the publie authorities in Iridia; or

(ti) linit the geographical area in whieh the goods may be resold; or

(in) do not substautiarty affiect the vahae Of thie goods;

(b) the sale or price is rwi subject to some corLdi:tion or cousi,deratiorL for wh;ieh a
vahae carmof be deterrrined in respect Of the goods being vahaed;

(c) rLo part Of the proceeds Of ang subsequerit resale, disposal or use Of the goods
by the bvyer will ace:rue direcrty or indirectly to the setter, urLless an appropriate

adjustmerit can be made in accordance with the prouisiorLs Of rule  10 Of these
rules; and

(d) the buyer cnd, setter are rLot related, or where the buger cnd, set.Ier are related,
th,at trcmsactiorL ijalIAe is acceptable for customs purposes under the prouisiorLs Of

sub-rule (3) belou).

(3)  (a)  Where the  buger and sel.Ier  are  related,  the tra:usactiorL ijahae  shall be
accepted provided that the exawirafion Of the circun'rstances Of thie sale Of the
imported goods i:ndiccLte that the reled,onship did not irifluence the price.

fo) In a sale between related persons, the transaction ualue sh;all be accepted,
whenever the importer demorrstrates that i.he declared ijahae Of the goods being

uchj,ed, closely approxinates to orLe Of the fiolloujing uahaes ascertcined at or about

the scrme time.  (i) the transactiorL vahae Of idendcal goods, or Of si.mha;r goods, in

sales to unrelated bvyers in Iridia; (ri) the deductiue uahae for id,eritical goods or

sirrhar goods; (in) the computed ijahae fior iderutcal goods or sirnha;r goods: Provided

that in applying the ualues used for comparison, due account shall be takerL Of
demorLstrated  diffiererLce  in  commercial  leuels,. quarLtirty  leuels,  edjustmerits  in

accordance u]ith the pr.ouisions Of rule 10 cnd, cost incurred bg the setter in sales
in whieh he cnd the bvyer are not related;

(c) substitute ualues she:Il rLof be establj,shed under the provisiorLs Of cha:use (b) Of
this sub-rule.
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(4.) if the uahae cannot be determ;ined under t:he prouisiorrs Of sub-rule ( 1 ), t:he ucrfue
shall be deter.in;ined ky proceeding seq:uendalky th,rough rul,e 4 to 9. 4.

Transaction vahae Of ideutieal goods. -

(1)(a)Subject to the provisions Of rule 3, the value Of irrxported goods shall be the
trcmsaction ijahae Of ideritieal goods sold for export to Indj,a and irrxported at or

about thje scrme time as the goods being vahaed; Provided that such transaction
uahae shall not be the ucrfue Of the goods prouisionalky crssessed under sechon 18

Of the Chastoms Act,  1962.

(b) In applying this rule, the transacti.on uahae Of ideritieal goods in a sale at the
same corrmercial l;euel cnd, in substandauy the same quan±dy as the goods being
ualued shdi be used to determ;ire the value Of imported goods.

(c) Where rLo sale refened to in clcunse fo) Of sub-rule (1), is found, the transaction
1)ahae  Of  ideritieal  goods  sold  at  a  diffiereut  corrmercial  level  or  in  different

quaritities  or  both,  adjusted  to  take  account  Of the  dij:ference  cutributable  to
com,mercial level or to the qucutity  or both,  shall be used,  provided that such
adjustmeuts shal.1 be made on the basis Of derrorrstrated evidence wrrich ctecirly
establishes the reasorLableness cnd. acouraey Of the adjustmerds, whether such
adjustrneut lecrds to an increase or deerecrse in the uahae.

(2) Where the costs cnd, charges referred to in s:u,b-rule (2) Of rule 10 Of these rules
are inchaded in the transactiorL value Of ideritical goods, an cidjustmeut shall be

' mcrde, if there are sigrificcut cliff;erences in such costs cnd, charges between t:he

goods being uahaed cnd, the ideritical goods in q:uestion arising from, cliff;erences in
distcmces cnd, means Of transport.

(3) In applying this rule, if more than ori,e transactierL vcrfue Of iderLtical goods is

found, the lowest such uahae shat be used to determ;ire the ucrfue Of imported
goods.

5. Transaction va.hoe Of similar goods. -

(1) Subject to the prouisious Of rule 3, the vahae Of imported goods shal,1 be the
trcmsaction ualIAe Of sinilar goods sold for export to IrLdia cnd, imported, at or about

the scme tine as the goods being valued: Provided that such transachon ijahae
she:Il rrot be the ualue Of the goods provisionarty assessed under section 18 Of i:he

Customs Act,1962.

(2) The proi]isions Of clauses (b) cnd, (c) of sub-rule (1), sub-rule (2) crnd sub-rule (3),

Of rule 4 she:I1, rrutatis rrutcnd;is, also apply in respect Of sirrLtlar goods.

12. Rejection of declared value. -

(1)  When the proper officer has reason to doubt the truth or accuracy of the
value declared in relation to any imported goods,  he may ask the importer of

such goods to furnish further information including documents or other evidence

and if, after receiving such further information, or in the absence of a response

of such importer, the proper officer still has reasonable doubt about the truth or
accuracy of the value so declared, it shall be deemed that the transaction value

of such imported goods cannot be determined under the provisions of sub-rule
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(1) of rule 3.

(2) At the request of an importer, the proper officer, shall intimate the importer
in writing the grounds for doubting the truth or accuracy of the value declared

in  relation  to  goods  imported  by  such  importer  and  provide  a  reasonable

opportunity of being heard,  before  taking a final decision under  sub-rule  (1).

Explanation.-(1)  For the removal of doubts,  it is hereby declared that:-(i) This

rule by itself does not provide a method for determination of value, it provides a

mechanism and procedure for rejection of declared value in cases where there is

reasonable  doubt  that the  declared  value  does  not represent the  transaction
value;  where  the  declared value  is  rejected,  the value  shall be  determined  by

proceeding sequentially in accordance with rules 4 to 9.  (ii) The declared value
shall  be  accepted  where  the  proper  officer  is  satisfied  about  the  truth  and
accuracy of the declared value after the  said enquiry in consultation with the
importers.  (iii) The proper officer shall have the powers to raise doubts on the

truth  or accuracy of the declared value  based on certain reasons which may
include -

(a) the signiricantly higher value at which identical or similar goods imported at
or about the same time in comparable quantities in a comparable commercial
transaction were assessed;

(b)  the  sale  involves  an  abnormal  discount  or  abnormal  reduction  from  the
ordinary competitive price;

(c) the sale involves special discounts limited to exclusive agents;

(d)  the  mis-declaration  of goods  in  parameters  such  as  description,  quality,

quantity, country of origin, year of manufacture or production;
(e) the non-declaration of parameters such as brand, grade,  specifications that
have relevance to value; (I) the fraudulent or manipulated documents.

In the Show Cause Notice it has been alleged that on analysis of NIDB data of

import of similar items in recent past, it was noticed that price of the Artificial

Grass varies with the size range. Therefore, undervaluation of the imported items

was also suspected in the present matter. It appears that the assessable value

declared by the importer in the previous BEs are also liable to be rejected under

Rule  12 of the CVR 2007.

On scrutiny of the NIDB data used for comparing the prices, it is found that the

value of the similar goods   of comparable quantity imported in the same time

period appears to be high, hence the value of the goods are rejectable under Rule
12 of the CVR 2007. Further regarding re-determination of the same, it appears

that goods are similar in nature and not identical and they are imported in the
same period and of almost same quantity. Accordingly, the most appropriate for
re-determining the same is Rule 5 of CVR, 2007.

Hence, it appears that the value of the goods is rejectable under Rule 12 and the
same can be determined by using NIDB data for similar goods under Rule 5 of

CVR 2007.

iii)      In para 5.7,  Noticee has  submitted that proposals cit S!.  IVo.  9 /I.I./,  /I.I//,  /I//

cnd,  (vri)  regcnding  rejechon  Of  trausactiorL  vahae  cnd.  determ:ination  Of  ijahae

totaling  to  Rs.  4,28,16,878/ -fior d,emcnd;ing  dij:fierendal dutu  cmoun;it:ng to  Rs.

1,04,44,710/-under Section 28  (4) alorLg with i.nderest under Sechon 28AA cnd,

mcnd,atory perwlrty under Section 114A Of Customs Act,  1962, are not terrable in
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the eges Of law,

As the value of the goods are rejectable under Rule  12  of the Customs Value

(Determination of Value of Imported Goods) Rule 2007 and rightly re-determined
under Rule 5 of the Customs Value (Determination of Value of Imported Goods)

Rule  2007,  the  contention  of Noticee  that demand under  Section  28(4)  is  not

sustainable is not valid.

iv)      In  para  5.8,  Noticee  has  submitted  that  invocation  of extended  period

except for Bills  of Entry  at  SI  No.  15,  16  and  17,  is  not tenable  as  all  of the

documents were uploaded on the e-sanchit.

Ongoing through the facts of the Show Cause Notice it has been found
that after introduction of self-assessment vide Finance Act, 2011, the onus lies

on  the  importer  for  making  true  and  correct  declaration  with  respect  to  all

aspects of the Bill of Entry and to pay the correct amount of duty.  It becomes

evident that in numerous cases,  the Bills of Lading (BLs)  correctly specify the

Harmonized   System   Nomenclature   (HSN)   code   of   the   imported   item   as

57033090.  However,  a deliberate discrepancy arises during the filing of Bill of

Entries  (BEs)  by  M/s  HMT,  wherein  the  Customs  Tariff  Heading  (CTH)   is

intentionally altered to CTH-39189090. This intentional alteration seems to be

an  attempt  to  evade  Customs  Duty,  constituting  willful  misstatement  and
suppression of facts on the part of M/s HMT,leading to the evasion of duty. It is

noteworthy that M/s HMT was fully cognizant of the technical specifications of

their  product,  which  warranted  classification  under  CTH-57033090.  Despite

this awareness, they persistently misclassified their product under an incorrect

CTH, presumably with the motive of reducing duty payments. This intentional

misclassification would likely have gone unnoticed if not brought to light through

a customs department inquiry.

As  it is  evident from table-I  of the  Show Cause  Notice  that in  several Bills  of

Entry, Noticee has resorted to mis-declaration of the CTH despite the fact that

right CTH was written on Bill of Lading. Further, in some cases, they have rightly

declared the classification and paid the appropriate duty.  Hence, they were in

complete knowledge of the nature of the goods and the duty applicability. F`rom

these  facts,  the  intention  of the  Noticee  is  clear  that  they  have  wilfully  and
knowingly  mis-declared  the  classification  of the  goods with  a  clear  intent  to

evade the Customs Duty. Hence, by merely raising the contention that they have

uploaded the documents in the e-sanchit and hence the extended period can't

be evoked is not sustainable in the eyes of law.

v) In para 6 of the submission, Noticee has submitted that it may be appreciated
that out of 15 bills of entry (after excluding 2 bills of entry at S1. Nos.  6 & 8 as

per foot note to the table), there is no mismatch in description of goods in bills
of entry at S1. Nos.1, 2, 3, 4, 5, 7, 9,10 and 16. Hence, charge of mis-declaration

of description and the consequent proposal for confiscation under Section  1 1 1

(in) of Customs Act,  1962 is ill-conceived.  Moreover, for bills of entry at Sl.  Nos.
3,  4,  5,  7,  9,  10 and  16,  there is no evidence to  show that goods were  "tufted"

and hence, demand to recover duty by treating them as "tufted" is not tenable.
The  test  reports  relied  in  the  notice  pertain  to  samples  drawn  from  other

consignments and hence, the same cannot be applied to earlier bills of entry, as

duly  held  by  Hon'ble  Tribunal  in  the  case  of  Hindustan  Fibres  Ltd.   v/s
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Commissioner of C. Ex., Jaipur, 2009 (245) ELT 337 (Tri. -Del.)

As it is evident from table-I of the Show Cause Notice, in several Bills of Entry,

Noticee  has resorted to  mis-declaration of the CTH  despite the fact that right

CTH  was written on  Bill of Lading.  F\irther,  in  some cases,  they have  rightly

declared the classification and paid the appropriate duty.  Hence,  they were in

complete knowledge of the nature of the goods and the duty applicability. From

these  facts,  the  intention  of the  Noticee  is  clear  that  they  have  wilfully  and

knowingly mis-declared the classification of the goods with a clear intent to evade

the  Customs  Duty.  It  further  can  be  said  that  by  their  act  of omission  and

commission, mis-declaration of CTH and undervaluation of the goods has been

committed with ari intent to evade payment of customs duty amounting to Rs
1,04,44,710 in the subject goods valuing Rs 4,28,16,878/ . With the introduction

of serf-assessment under Section  17  of the  Customs Act,  1962,  more  faith  is

bestowed on the importers, as the practices of routine assessment, concurrent
audit  etc.  have  been  dispensed  with.  As  a  part  of  serf-assessment  by  the

importer, has been entrusted with the responsibility to correctly self-assess the

duty. However, in the instance case, the importer intentionally abused this faith

placed upon it by the law of the land. Therefore, it appears that the importer has
wilfully violated the provisions of Section  17(1) of the Act inasmuch as importer

has failed to correctly self-assessed the impugried goods and has also wilfully

violated the provisions of Sub-section (4) and (4A) of Section 46 of the Act. Hence,

I force no contention in the arguments of Noticee that goods are not liable for

confiscation under section  111  (in) of the Customs Act,  1962.

Noticee has further stated that there is no mismatch in description of goods in

bills  of entry at  S1.  Nos.  1,  2,  3,  4,  5,  7,  9,  10  and  16.  Hence,  charge  of mis-

declaration of description and the consequent proposal for confiscation under
Section 111 (in) of Customs Act,  1962 is ill-conceived. Moreover, for bills of entry

at Sl. Nos. 3, 4, 5, 7, 9,  10 and 16, there is no evidence to show that goods were
"tufted" and hence, demand to recover duty by treating them as "tufted" is not

tenable. From the table, only it can be observed that in the Bill of Entry at Sr No.

3,4,5,7,11,12,13,14,15,16,17 there is clear mis-match in terms of description or

CTH from Bill of lading.  Further, in Two B/Es appearing at 6 and 8 they have

already classified goods in the right CTH for same item i.e. Artificial Grass from

the same supplier. Different view of Importer in certain Bills of En.try for the same

goods from the same supplier clearly shows an intent to evade duty. Noticee has
failed to appreciate the fact that not only the test reports but also their practice
of rnis-declaration of goods in terms of description and CTH despite having the

right classification in their documents i.e.  B/L and  COO  that has been made

basis for the whole case. This can't be justified in any law that for the same goods

Noticee is resorting to two different classification by stating that supplier has

mentioned  the  CTH,  however  the  same  is  also  not  sustainable  as  it  can  be

perceived from table that in many instances,  they have declared the CTH and
description  of  the  goods  imported  different  from  the  description  and  HSN

mentioned on the Bill of Ladings. Noticee has placed reliance on Hon'ble Tribunal

in the case Of Hindustan Fibres IAd.  v/s Cornmisstoner o__f C.  Ex.. 3cti_put.
2009 /245/ ELF 337 /Tri. -Dell.. ongoing through the case, it was found that
appellant  in  that  case  has  their  factory  at  Banbirpur,  Bhiwadi,  Rajasthan,
manufacture cotton yarn in cone and hank form falling under Chapter heading
52.05 of the Central Excise Tariff Act,  1985. The cotton yarn in plain reel hank

form  is  fully  exempt.  Central  Excise  Duty  under  Notification  No.  3/01-C.E.,
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dated  1-03-01  and  its  predecessor notifications.  The  point of dispute  is  as  to

whether the cotton yarn manufactured by the appellants was in plain reel hank
form and hence fully exempt from duty, as claimed by the Appellants or was in

cross reel hank fomi and hence liable for duty, as held by the Revenue.  F`rom

this, it can be inferred that the case is different from the case cited as the same

doesn't  deal  with  import.  In  import  many  ports  are  following  the  practice  of

relying on previous test report for certain periods for clearance of consignments.

vi)           Noticee has submitted in para 6.1  that goods covered by Bills of Entry

at SI No.11,12,13,14,15,17,  goods have not been found to be tufted.  I  find no

logic in the arguments made by Noticee,  it is clear and evident that on Bill of

Lading the  description  of the  goods  have  been  mentioned  as Tufted  PE yarn

Artificial Grass. The Noticee has willfully mis-declared the same with an intent

to evade duty can be ascertained.  For the same goods from the same supplier
the Noticee has already rightly classified in case of Sr No. 6 and 7 of the Table.

Hence,  the contention raised here appears highly mis-leading and deprived of

the facts and truth. Further in the statement dated 23.03.2022 recorded under
Section  108 of the Customs Act, it has been stated that the goods imported in

past were similar to the consignments for which test reports have been relied.
Hence from this also, it can be corroborated that the goods were tufted.

vii)      Noticee  in  para 6.2  and  6.3  has  submitted  that  "Mo7ieoL;er,  the Che7".cci!

Excrminer, who was cross-excmined, lras deposed that "tufting" is a mecha"ieal

process cnd, not chemieal process. He has chaj.med that he is qucthfied to test items
resulting from mecha;ndcal process based orL literctw-e and reference books (cnd.

not on account Of his qualification). When asked to produce observation sheets, he
h,as  rLof  produced  ang.  Also,  he  could  not  confirmn  tha:i  he  had  noted  the

observations in observatiorL sheet. Th;e reports issued bu him were based on visual

observchon cnd, rLct by virtue Of any testing. This, the tests reports conctnding the
"tufted" nature  Of goods  are neither applieable  (since theg  pertdirL to past)  rLor

backed bg any tests or even observcitions bg the CherITieal Examiner noted in the

log   books   maintal,ned   bg   the   laboratory.   IrL   the   backdrop   Of  facts   cnd,

circu,mstcmces  u]here  a specific request  is  made  during  cross-  examinchon to

produce observedon shects  coritalrirLg the relevant observatiorLs to s:u.pport the
conchasion, the Cherwical Exarriner is bound to produce the sci,me, as duly held bu
HorL'ble TriburLal in Final Order No. A/ 11138-11142/ 2020 dated 25.08.2020 in

the  case  Of M/s.  Neptune Trade  Link Put.  Ltd.  86  others.  In this  case,  Hon'ble

Tribunal has held that:

"From the above it is capparerit that Com:in;iss€oruer after exa;in;ining all the

facts  Of  the  case  and  the  cross  exarnhakton  Of  Assistant  Chemieal
E7carwiner Chendcal Assistant Cirade-I could only reach to a conchasioh
that the appeuaut ha:ue ficviied to establish Of ASTM D 86 method was not

fouowed. This, we fin.a the impugrted ordler cannot be sustained tr. the
present forrm lt is seen that during cross exa;mhakton Of the Chiemieal
Assistcrmk Grade-1 has clectrky stated that tog boolcs cnd. the registers cLre
rna;inla;ined in their faborcltory, however, qppeuants chose nat to ask for
the scune and Revettue chose rtot to produce the sa:rae. It u)as apto the
Com;rndssioruer to get the necessa:ng bog books cued lnb records to bring out
the real facts. It was also apto cxppeua"ts to demand the scrmue to prove
their  point.   The   rrratter  was   eartLer  rema;nded  by   allowing   cross-
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exam;haktort in order to bring correct facts on record. The e"±ire papose
Of  remn;nding  the  case  is  deifeated  tf the  facts  are  Trot  brought  out
completely. In vieu) Of above we sat aside the ordler and rerriand the rrratter

for fresh aduudieation  after fresh  cross  exa;m±:r'tatton  Of the  Cherndcal
Assistcml  Ctr.-1,  the  person  wTro  aetuatky  undertook the  tests.  He  u}iu

produce all the tab records necessa:ry to ascerta;in act:uar reading recorded
cnd: equtprneut used during testing cnd. to prove his assertiorrs." By relying
upon the above declsiorL, it is submitted the;I reha;nco placed orb the test reports

issued by the Cherwical Exarviner is rrisplaced and the impugned notice is rLot
tenable in the eves of law for the above reasorLs.

In  this  regard,  the  contention  of  the  Notjcee  that  Chemical  examiner  is  not  qualified

appears to be not sustainable as the Officer has been given responsibilities after following

due procedures.  If we talk about the tufting

Tufting is a textile manufacti3riflg prf3fi:es`s used to create a  varieL}r of pFQducts,

including carpets, rugs, and t3phQls

cjr fihf rs into a hacking material `to

Tfae THF¥Smg ERr®€©sS

farics. It involves the ifisertiQn of yams

pile Qr ic}Gped surface

The tufting process can be foroken d®ixpn imtS t2|ree maifi stegs:

1.  Backang Fffepara¢
t3a€king material,
usirlg a prenmade
a frame or a loom,

2.  T"fefmg: Once the
This involvss using a
backing material. TI
the yams ant.a the b,

3.  Finishing: After the
trimming the rihres

The first step iri the fufting process is to prepare the
can be dane ky weaving c}r knitting a fabric or fo}r
ing material~ The backing rmatcrial is stretched cmtQ

it is held i

fufeing rmac

place dmring the tLift`ing process.
8 pFepaFed,  the lu.ftimg pFocess begiffis+

e to insert y&rns or fibres into the
tufting m&#hine uses a needle-like device to insert
ting materi&1, creating fi pile or }oop€d surface.

process
create an evefi

tffated with a stain-resistan
perforffiance.

pl£te, the textile is finished by
ace. The textile may also be

r£-rftardant co&tieng to irmprove its

If we refer tufting in the book Customs classification of Textile and textile articles

by Ajay Kumar Gupta, it defines as:

Tuf ting is a deriva;five Of embroidery . In f act, tuf ting originated from the Embroidery

Of think chenille fabrics. In h,and tufting, designs are drown orilo a backing material
and the tufts Of ujool (or other ycun) are pushed through the backing ujith a simple
hand tool haoujrL as tufting gurL. When all the pile has been 'twfted' the backing
material is couered with a latex sol,ution and a 'seconda:i'i!' backing is put. This
results in a strono rug corLstructiorL.

Hence, from above it can be seen, tufting is not so complex process involving the

various ISO standard testing to verify it. I don't find it a genuine ground to reject

the Test report that the observation regarding testing has not been provided. In

case,  if it has required  some ISO  standard testing then in order to verify that

Chemical Examiner has followed that standard or not the observation sheet may

be a mandatory documents. But in this Case, I dont find a suitable reason to
decline the test report observation.
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Fulrther Noticee has put reliance on the _F€na[ Order jvo. A/I I I 38-I I ]42/202Q

±ated 25..Q8.2020 tn the case o.i hue. Ne_ptune Trade Link Piit. Ltd. a ctTuer€_
u)herein facts Of the case was too diffiererit. The chassifecafu]rL was to be d,ecnded

based  on the  testing  by  certcin stcnd,ards  i.e.  However,  this  caLse  ±s  endrdy
different. F`or verifying the goods are tufted, no standard has been set in Customs

Tariff Act,1972. Hence, the contention of the Noticee isjust mis-leading and not

sustainable.

Moreover,  the  current  case  is  more  based  on  the  practices  followed  by  the

Noticee  by  willfully  mis-declaration  of the  goods  in  terms  of value,  cth  and

description, despite having the relevant documents regarding right classification

supplied by overseas supplier.

viii) Further, in para 7  ,7.1  and 7.2  of the submission, Noticee has submitted

that  onus  of  correct  classification  is  on  department.  However,  without  test

reports, it cannot be alleged that goods declared as artificial grass were carpets

of tufted nature so as to justify the classification for 15 Bills of Entry. The whole

intention of the Noticee is of wilful mis-declaration with an intent to evade duty

as  discussed  in  above  para  supra.  With  the  introduction  of  self-assessment
under  Section  17  of the  Customs  Act,  1962,  more  faith  is  bestowed  on  the

importers,  as the  practices of routine assessment,  concurrent audit etc.  have

been  dispensed with.  As  a part of self-assessment by the  importer,  has been
entrusted with the responsibility to correctly self-assess the duty.  However,  in

the instance case, the importer intentionally abused this faith placed upon it by
the law of the land. As discussed above, from seeing table-I it is evident and clear

that many of the B/Es i.e.  Sr No.  1,  2,11-15  and  17,  the description given in

B/L is Tufted PE Yarn Artificial Grass. F\irther, Noticee in case of Sr No. 6 and

8  has  himself  classified  the  goods  with  description  as  "Artificial  Grass"  in

57033090.  In case of B/Es appearing at Sr No.  3,4,5,7 classification stated in

B/L is  57033090.  From this, it is evident that Noticee in his statement dated

23.03.2022 has accepted that goods were similar in nature in the past import,

however he has mentioned CTH 39189090 as declared by supplier (although it

is not the case as in many case he has not declared the classification declared

by  supplier).  He  also  agreed  with  the  re-classification  of  goods  under  CTH

57033090 and ready to pay the differential duty. It is pertinent to mention here
he has never retracted the statement.  So, the proof of wilful mis-declaration is

evident and clear, hence the contention of Noticee is not sustainable and appears

just mis-leading.

ix)      In para 8 of the submission,  Noticee has stated that without proper test
reports, goods covered by none of the bills of Entry listed in Table-I are liable to

be   classified   under   57033090   prior   to   01.02.2022   and   57033990   after

01.02.2022. The issue has been discussed in the para 12.6 vii) and viii) in length.

It is just not only the case made on the basis of Test report, the facts of wilful
mis-declaration is being established by seeing the Table-I on the basis of Bill of

lading and the classification adopted in case of B/Es appearing at Sr No. 6 and

8.

x)            In para 9 to  12, it has been submitted that the extended period is not

applicable in this case.  F`urther, penalty and confiscation is not sustainable in
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this on Noticee and its partner. I find that the element of wilful mis-statement/
misdeclaration has already been  established  in  the  case based  on discussion

above  supra.  Further,  after introduction  of self-assessment vide  Finance Act,

2011, the onus lies on the importer for making true and correct declaration with

respect to all aspects of the Bill of Entry and to pay the correct amount of duty.

In light of the discussions in the preceding paragraphs, it becomes evident that

in numerous cases,  the Bills of Lading (BLs)  correctly specify the Harmonized

System Nomenclature (HSN) code of the imported item as 57033090.  However,

a deliberate discrepancy arises during the filing of Bill of Entries (BEs)  by M/s

HMT, wherein the Customs Tariff Heading (CTH) is intentionally altered to CTH-

39189090. This intentional alteration seems to be an attempt to evade Customs

Duty, constituting willful misstatement and suppression of facts on the part of

M/s HMT,leading to the evasion of duty.  It is noteworthy that M/s  HMT was

fully cognizant of the technical specifications of their product, which warranted

classification under CTH-57033090.  Despite this awareness,  they persistently

misclassified their product under an incorrect CTH, presumably with the motive

of reducing duty payments. This intentional misclassification would likely have

gone unnoticed if not brought to light through a customs department inquiry.
F\lrther,  in  the  statement dated  23.03.2022  Noticee  has  accepted  that goods

were  similar  in  nature  in  the  past  import,  however  he  has  mentioned  CTH

39189090 as declared by supplier (although it is not the case as in many case

he has not declared the classification declared by supplier). He also agreed with

the  re-classification  of  goods  under  CTH  57033090  and  ready  to  pay  the

differential duty.  It is pertinent to mention here he has never retracted to the
statement. Accordingly, I find that goods were willfully mis-declared in terms of

value, CTH and descriptions with an intent to evade the customs duty.  Hence,

the goods are liable for confiscation.

F`urthermore,  it appears that Shri Manish Ashwinbhai Parikh,  Partner of M/s
HMT in his statement recorded on 23.03.2022 has categorically stated that he

was looking after important work,  sales and other activities of the firm and he

himself had finalized the Classification of Artificial Grass under CTH 39189090

in the check list of bills of entry on the basis of import documents. Therefore, it

appears that Shri Manish Ashwinbhai Parikh was responsible for classifying the

Artificial Grass under wrong CTH-39189090 which resulted into short levy and

payment of customs duty amounting to  Rs.  1,04,44,710/-to  the government
exchequer. Manish Parikh was responsible for classifying the item under wrong

CTH 39189090 which resulted into short levy and payment of customs duty. By

this  act  of  omission  and  commission,  Sh  Manish  Ashwinbhai  Parikh  has
rendered the goods liable for confiscation under Section 1 1 1  (in) of the Customs

Act and hence, rendered himself liable for penal action under section  112 a (ii)

of the Customs Act,  1962.

12.7       Now  I  will  proceed  to  discuss  the  arguments  made  during  Personal
hearing conducted on 26.12.2024

During  Personal  hearing  the  consultant  of  Noticee  appeared  before  me  and

reiterated the written submission, However for sake of brevity I am reproducing

the same :

M/ s H M Trading Co., has imported cutifiieial grass. Trtis pcutieular rrotiee actwalky
h.as its roots in orLe earlier show ccouse rLotice where 2 bi:lls Of eritry u)ere fried by

them. Those both bi.Il Of eritry were held up, and show cause notice ujas issued. It
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w_ps edjudicT±?d„  cnd, the party has f rled appeal bef ore corrwissioner appeals.
Tpat  .gpp?al  is  pen.gjng   before   comwissioner  appeals  where  t:hje  i=:ue   Of
c!assifiecuton, etc, will be dea:It with us cnd, ujhen it comes up fior hecinng ar;a
decision.

This notice is a sequel to that notice. Once those 2 bills Of erwhes were, sc"tindzed,
depaftmeut also took up the ecirtier imports. And the details Of the ecirlier imports

gee g|uen :n table rurnber  1  Of the present shouj cause rrotiee where theg haue
liste_d_ 1 7 hills Of entry where the pctry has classified correctly in 2 Bills Of Ertrg
cnd. for t:he remaining 15 bin Of erwhes, depcutrneut is saying that classification is
wrong.  Nouj apart from cha,ssifeccuton,  department is also challenging vahaafion.

I?r the scme goods, theg are invoking both the rules 4 cnd, 5. Rule 4 is for our
ider[fical goods and rule 5 is for sirri:1ar goods.

He  stctied  that  demand  is  time  bcured.  They  cross  exarTined  the  chewical
examiner.  And he's  stated that testi:ng  as  such is  not involuing  any  cherwical

process,  but it is  mechanical process.  He  stated that he  requested to provide
register cnd, other, log sheets where Chemieal BxawirLer rrunst hove merrfu]rLed the
observafiorLs.  Cherhical Examiner stated that if cwc[tlable,  he will provide.  But

perhaps they ujere not provided„ but he has simply forujanded theoretieal book,
which is part Of the book ujherein what he tried to do is reed out those atterrded
book in the cross exarTination cnd. try to justify his strength. Now he has fred the
written subrwission for  consideratiorL.  He  has  recited  a pcuticular judgment  Of
HorL'ble Ah:medabad Tribunal itself in our own case.

He stated that the cherhi,cat examiner cannot simply come to the concl.usion. He
has to fouow a pcutieular process. Just as uje get some mcirks in the exarminafion,
the process is, fast, he write the answers, then the ansu]ers are checked bg the
invighalor cnd, therefore, the process is complete.  Stralghi ci.wcay, it carmot ertter
marks.  So  here,  ujh,at  has  h,appened  i,s  here  stralghi  owcvy,  we  howe  some
reference or testing, etc, and based on which ijje haue tried to classify these goods.

He further stated that there are two dy:faculties, The fast difficulrty is that the test
reports thai thje deparinerit is relying in this rLotiee were acfualky Of ecirlier cnd.
therefore some diJ:fererit consigrrmerit. They are not Of these puticular Of 17 bi:Ils

Of erie:ry. Theg ha:ve rel;led upon those 2 test reports beca:use these goods were
cleared. And therefor.e, depcutrnerit as such had the one Of the alternative was to
rely upon this test report.

They cross exarrine the cherrdeal exami,Her therL. He has not beerL able to justifg his

fiindings. He actually brings out the logbooks, etcetera, to justifg his f tndi:ngs. Even
if we crssurne thai he rITust have correcrty observed the procedure, etcetera, the
fcwi remains that those test reports haue notling to do u]ith the because these
corrsigrmeuts. Depcutmeut is trying to do an analogg bg saying that this suppker
was the same. So as such, we haue to make out to that, either the scmples rrunst
be tested, ofheru)ise, we carmct rely on test report Of other consigrmerits because
there cue i.n"merable case laws. One Of them he has cited today, whieh stays that
uje carmot rely upon a test report Of (a) to judge fo). So we cue falttng sh;ori there.

So on classificcedon, he said that they have reports which uery clearly deal with
these goods, theg must rLot be relied. Secondly, euen depcutmerit is trying to rely
on such test report the scme is disputed. Chermieal Exami:ner himself is saying that
rLo cherwical process is inuolved. He scrys that rnechawical process is i.rmol.ued. Arid

he sags that he is not qualifiied, but he has done it out Of experience.

What has h,appened i,s that by visual excrmination, he formed an opirriorL, ujhieh is
not the correct way  Of going by the, process for wh;ieh chewical exaniners are
rrormalky dropped i,n. So he has taken that irtio his subrwission. And the issue is
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?bout _ctassificafiorL cnd in para 4.6, theg have uery clecirly meruloned that teky
i:€:ye berTowed the data from E-sanchil. So righiky or wrongly, the party has foe-d
bills  Of errty  alorLg  with  the  i,nvoioes  and  ijery  rrunch there  on  the  record  Of
deputrmnt.

Now if depcutmerit is impressing upon t:I.ie ex±erLded period, then, obuiously, there
r"st be a ccrse Of col:hasion or whieh is not the ccrse here. May not. EuerythirLg is
there orL record. So I'm, first Of all, on i:he part Of ti;me baned.

He has taken this ground in his subrrdssion. In uahaation part, depcutmeut has
referred to NIDB data. Department is saying that NIDB data Of recent past cnd, all
these things are being tcken to corLsideration.

The data is nou]here disclosed in the rLotice. Secondly, euerL if we go bg rule 4 or
5, rule 4 is about ideritieal goods, 5 i.s about sinilar goods. But therL there are very
categorical criteria about commercin:I level quaritity cnd, so rrLany other th;ings. Now
when we are complctely stlerit on that partie:ular criteria, we are not dealing or
deliberating over euen orLe criteria.

Depcutmeut rue rLot provided the details Of hills Of entry . Depcutmeut is ordy saying
that past imports had more tha;n other ports. Now what was the commercial leuel?
Was it the sa;me goods? Nctiee itseif ujill say that these goods cue Of diJ:fereut sizes.

So therL what ujas the size Of these goods? The nedce is completely stlerit. So what
happerLs is that today, he expect a when ri,o data is proijided for h;in to defend,
then it is obviously uiolation Of prindpal natural justiee. Either this data may be

provided or this notice will not stcnd, soorLer or later.

So his humble subrmj.ssion will be thai either the data may be provided or the so

far as  vahacuton is  concerned,  this rLotice in the present form carmct be tcken
further in the law.   Because u]ha± is the data based on whieh depcutmeut has
tried. We cannot simply corrte to the conchasion that it should be g and not x.

There is rro prouision the;i would erLable orLe to simultaneously invoke 4 8b 5. Either
u]e be in 4 or we be in 5.

So his subrhission here u]tll be that first data may be provided. SecorLdly, he may
be given an opportwrirty and specify the rule under the depcutmer± warits to go
ahead ujith this. All the rLctiee may kindly be dropped. Obuiousky, as a hardcore

professional, he wi:Il obviously pray and focus.

But he is still on the principles Of natural justice.  REghi? There has to be even

ground to fight the case. Result is seconda:ry. Here, i:here is rto euerL ground below.
There is rro legally in raising the demcnd. in this case.

The demcnd, fad:ts, then i:uterest ujtll not be payable.  114A whieh is mcnd,atory

penarty will curtomaticalky go.  112A cnd,  114 A can't be applied sirnul±aneously.
But his fast cnd, foremost subrrdssion is that even the goods are rLof liable for
corrfusccedon because deparimeut is not able to rna:ke out a case on ctassificafion
as wetl as, ualuatiorL bill.

If thai doesn't ha;ppen, therL there is rLo confiscahon. And therefore,  112 a for the
purpose  Of imposing penatry  wi.Il also rLof apply.  EuerL otherwise,  edjudicating
authority is taking a view that when the goods are not owallable for corLfiscafion,
therL fine is not imposstble. He will refer to orbe Of the judgments passed by your
honor.  So  orL  this  poirit,  he  scud,  thai  even  if  the  goods  are  hel.d  ha,ble  for
confiscation, a redemptiorL fine may not be i:in:posed.

And  lastly,  it's  about  the  pcutner.  he  scud,  that  sirrnd±aneous  penarty  Of the
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pcutrvership for an pcutner may rLot be inpossible in.the sane Offerrse. So overall,
in the in the in the eritire things, his hambl.e s:ubmission is that th;is notiee is not
terrable,. He requested to corrsider his deferLse that he has attempted to file, ujhieh
touches all these points. And he has reiterated the saTne in the personal hearing.

I find that all the points has been well-discussed in the above para 12.6. Further,

regarding exact data of NIDB not mentioned in the Show Cause Notice, it is to

state  that  the  same  was  sought  from  investigating  agency  and  has  been
discussed in length in para 1'2.6. Noticee has not requested to forward the same

in their submission made earlier vide letter dated 15.04.2024 wherein they have

requested to cross examine the Chemical Examiner. At this point, the request of

forwarding  the  same  appears  to  be  full  with  motive  to  delay  the  process  of

adjudication.   The detailed discussion on NIDB data and valuation rules have

already been done in above paras. Accordingly, I opt not to repeat the same to

avoid repetition in the order.

13.         Now  I  further  proceed  to  examine  the  main  issues  which  are  to  be

decided:

13.1      Rejection of classification and reldetermination

I  find  that  du`ring  the  investigation  of the  live  BE  No.  7427798  dated

09.02.2022  and  7459324  dated   11.02.2022,  the  test  reports  of  samples  of

imported goods, Artificial Grass received from the CRCL,  Kandla testifies that

the  sample are made of woven base  fabric of Polypropylene strip yams tufted
with green mixed yams made of polyethylene and polypropylene (cut piles). On

the other side it is covered with polyester filaments yams, further covered with

black colored material based on butadiene styrene. As per said test reports, it is

very much clear on record that the artificial grass imported by Noticee is mainly

covering made of two layers of woven fabric of Polypropylene and polyethylene

strips,  these  pile  type  strips  are  tufted  in  the  middle  layer  and  coated  with

butadiene  styrene  from  the  back.  The  exposed  surface  is  made  from  strips
through tufting process

lf we refer to the Chapter Notes

The Note 1 of Chapter 57 is reproduced below:
"1.  For the purposes  Of tlds  Cha;pter,  the  term  "ccapets  cnd. other

tex±tle fooor coverings" mecms fooor couerings in wh;ieh tex±tle materials serve

as the exposed surface Of the  artiele when in use  and inctndes  cuticles
ha;ving the characteristics Of textile fooor couerings but interided for use for
ofherpurposes..."

F\irther, if we move on explanatory notes of 5703 by WCO it covers:

The heed:ing couers tufted ccapcts a;nd other tufted textile fooor couerings produced
on tu,fling macho;nes which by means Of a system Of needles cnd, hooks, i.usert

tex±tle yam irito a pre-existing backing (usuarty a wouen fiabric or a norL-woven)

this producing loops,  or if the rLeedies cnd, hooks are combined with a cu:tting
device, tufts. The ga:ms form;ing the pile are then rormarty fiJced bg a coed;ng Of

ru.bber or plastics. Usually before the cocwing is allowed to dry it is either couered

by a secoridary backing Of loosely woverL texitle rrLc[terial e.g. jute or bg focmed

rubber.
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This heading also couers turf which is a tufted textile fooor couering that i;mitates

grass in3spective of col,our.

Hand tufting and machine tufting is based on the same principle. In hand

tufting,  the  tufting  gun  is  held  in  hand  and  is  pushed  through  the  primary
backing.  In  machine  tufting,  the  primary  backing  passes  through  a  multi-
needled machine. More than 95 °/o of the primary backings for tufted carpet are

made  of  polypropylene/olefin  (woven  and  non-woven);  occasionally jute  and

spun-bonded polyester primary backing are used. Polyester is intended primarily

for use on fine-gauge carpets. Secondary backings for tufted carpets usually are

jute (nearly 20%), polypropylene/olefin (about 75°/o) or foam (about 5°/o). Tufted

yams are wool, acrylic, polyamide and polypropylene.

Further if we see heading 3918 it states

3918               Floor coverings of plastics, whether or not self-adhesive, in rolls or in
the form of tiles; wall or ceiling coverings of plastics, as defined in
Note 9 to this Chapter

391810       -Ofpolymersofvinylchloride:

39181010 --Wall or ceiling coverings combined with knitted or woven fabrics,
-  nonwovens or felts

391810 90 --Other

391890       -Ofotherplastics:

3918 9010 --F`1oor coverings of linoxyn

3918 90 20 --Wall or ceiling coverings combined with knitted or woven fabrics, non
-  wovens or felts

3918 90 90 --Other

Further, if we see the Note 9 to the Chpater

F`or the purposes of heading 3918, the expression "wall or ceiling coverings

of plastics" applies to products in rolls, of a width not less than 45 cm, suitable

for  wall  or  ceiling  decoration,  consisting  of plastics  fixed  permanently  on  a

backing of any material other than paper, the layer of plastics (on the face side)
being grained, embossed, coloured, design-printed or otherwise decorated.

So  from above,  it is clearly implied  that the  goods are  not qualified  for

classification under 3918 and in the goods, textile materials serve as the exposed

surface  of  the  article  when  in  use  and  also   it  is  an  article  having  the
characteristics of textile floor coverings it may be observed that as per the above

discussion, the goods are more appropriately classifiable under 57033090 before

01.02.202 and 57033990 from 01.02.2022  (as per subsequent changes in CTA

1972).

F\irthermore,  as discussed above in para  12.6  (viii)  the whole intention of the

Noticee is of wilful mis-declaration with an intent to evade duty as discussed in
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above para supra. With the introduction of self-assessment under Section 17 of

the Customs Act,  1962, more faith is bestowed on the importers, as the practices

of routine assessment, concurrent audit etc. have been dispensed with. As a part

of self-assessment by the importer, he has been entrusted with the responsibility

to  correctly self-assess  the  duty.  However,  in  the  instance  case,  the  importer

intentionally abused this faith placed upon it by the law of the land. As discussed
above, from seeing table-I it is evident and clear that many of the B/Es i.e.  Sr

No.1, 2,11-15 and  17, the description given in B/L is Tufted PB Yarn Artificial

Grass,  however  the  same  has  been  mis-declared  in  Bills  of  Entry.  Fulrther,

Noticee in case of Sr No. 6 and 8 has himself classified the goods with description

as  "Artificial Grass"  in  57033090.  In case of B/Es appearing at Sr No.  3,4,5,7

classification stated in B/L is 57033090, however the same is mis-declared in

B/Es. Further, it is evident that Noticee in his statement dated 23.03.2022 has

accepted that goods were similar in nature in the past import, however he has

mentioned CTH 39189090 as declared by supplier (although it is not the case as

in many case he has not declared the classification declared by supplier). He also

agreed with the re-classification of goods under CTH 57033090 and ready to pay

the differential duty. It is pertinent to mention here he has never retracted to the

statement. It is pertinent to mention here that statement recorded under Section
108 of the Customs Act,  1962 has evidential value. The same has been cited in

various judgement of Hon'ble Courts.   Some of them are reproduced below:

Union o__i Ir.dia vs. Padam Narain Aaac.:ru]al and Ors. 2008 (231) E.L.T.
397 (S.I:.)

This  section  does  not  contemplate  magisterial  intervention.  The  power  is
exercised  by  a  Gazetted  Officer  of  the  Department.   It  obliges  the  person
summoned to state tmth upon any subject respecting which he is examined. He
is not absolved from speaking truth on the ground that such statement is
admissible in evidence and could be used against him. The provision thus
enables  the  officer  to  elicit  tmth  from  the  person  examined.  The  underlying
object of Section 108 is to ensure that the officer questioning the person gets all
the tmth concerning the incident

N. J. Suk:ha;wanl vs. Union Of India 1996 (83) E.L.T. 258 (S.C.)

It must be remembered that the statement made before the Customs officials is
not a statement recorded under Section  161  of the  Criminal  Procedure  Code,
1973. Therefore it is a material piece of evidence collected by Customs officials
uunder Section 108 of the Customs Act. That material incriminates the petitioner
inculpating him in the contravention of the provisions of the Customs Act. The
material  can  certainly be  used  to  connect the  petitioner in  the  contravention
inasmuch as Mr. Dudani's statement clearly inculpates not only himself but also
the petitioner. It can, therefore, be used as substantive evidence connecting the

petitioner with  the  contravention  by  exporting  foreign  currency  out  of India.
Therefore we do not think that there is any illegality in the order of confiscation
of foreign currency and imposition of penalty.  There is no  ground warranting
reduction of fine.

Rameshchandrav.Stateofwees]t_B_e_arm_al_1_9_9_9__I_1_1_0)_E.L.T.324(S.C.)

This case reaffirmed that statements recorded under Section 108 are admissible

in  evidence,  reinforcing the  legal  principle  established  in  earlier cases Bhana

Khalpa Bhai Patel VS Assistant Collector Of Customs, Bulsar, Gujarat -Supreme

Court.
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Hareeh Kumar Su_Thwani Ve Union of lndinl996|83| ELT 285tsq

The Apex Court in the case of Naresh Kumar Sukhwani vs Union of India
1996(83) ELT 285(SC) has held that statement made under Section  108 of the

Customs  Act,  1962  is  a  material  piece  of evidence  collected  by  the  Customs

Officials.  That  material  incriminates  the  Petitioner  inculpating  him  in  the

contravention of provisions of the Customs Act. Therefore, the statements under

Section  108 of the Customs Act,  1962 can be used as substantive evidence in

connecting the applicant with the act of contravention.

Kanwarjeet Singh & Ors vs Collector of Central Excise. Chandigarh 1990
ELT 695

It was held that strict principles of evidence do not apply to a quasi-judicial

proceedings and evidence on record in the shape of various statements is enough
to punish the guilty

Aaeietant  CQ_llector  of  Customs  Hadra.-I  ve.  Govindrcamy  Rqupathy-
1998(98| E.L.T. 50tMad.!

Honfole High Court decision in the case of Assistant Collector of Customs

Madras-I vs.  Govindasamy Ragupathy-1998(98) E.L.T.  50(Mad.) wherein it was

held by the Honble Court confessional statement under Section 108 even though

later retracted is a voluntary statement-and was not influenced by threat, duress

or inducement etc. is a true one

fEREEEifv8.Com_mftynerofcustorns3apur{2ooot]]7t±±±

In the case of Govind Lal vs. Commissioner of Customs Uaipur {2000(117}

E.L.T.  515|Tri)}-  wherein  Honble  Tribunal  held  that-  `Smuggling  evidence-

statement-when statement made under Section  108 of the Customs Act,  1962

never retracted before filing the replies to the Show Cause Notice- retraction of

the statement at later stage not to affect their evidence value'.

Suriect Singh Chabra vs. U01 1997 (841 ELT (646) SC.

In  the  case  of Surjeet  Singh  Chabra vs.  UOI  1997  (84)  ELT  (646)  SC.

Honble Supreme Court held that statement made before Customs Officer though
retracted within six days, is an admission and binding since Customs Officers

are not Police Officers. As such, the statement tendered before Customs is valid

evidence under law.

The Noticee has himself classified similar goods under the appropriate CTH i.e.

57033090   in   few   Bills   of  Entry.   Fulrther   as   per   test   report,   goods   are

appropriately classifiable under CTH  57033090.  In his  statement Noticee has
accepted that the imported past goods are similar to the current one and agreed
with the re-classification of goods under CTH  57033090 and ready to pay the

differential duty. Hence, on the basis of above discussion and facts on record, I

find that goods are rightly classifiable under CTH 57033090 till 01.02.2022 and

thereafter  under  CTH  57033990    (due  to  subsequent  changes  made  in  CTA

1972).
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13.2  Rejection of assessable value and Fe-determination of the saLine.

The issue has been discussed in length in para  12.6 (ii). However, for the

sake of brevity I opt to re-discuss the fact here.

Ongoing through the Show Cause Notice, it has been mentioned in para 4.8 that
NIDB data of import of identical item at Mundra port from China as well as other

ports  during the  period  range  of the  time  of filing of Bills  of Entry  has  been
checked and the price of different size of "Artificial Grass" are found and required

to considered for re-determination of the value of the imported goods in terms of

Rule 4 & 5 of the CVR 2007. In this regard, the exact NIDB data was sought from

investigation agencies from which the rate was compared and fixed. The same is

given in table-A above.

Hence, from above data it is evident that Bills of the same period has been

taken for consideration.  F`urther, it has been verified that goods are  similar in

quantity and identity above in para 12.6(ii).

Further,  in  the  Show  Cause  Notice  it  has  been  mentioned  that  re-
determination of the value has been done in rule 4 and 5 of the CVR, 2007.
For   ready   references,   the   Customs   Valuation   Rules   Customs   Valuation

(Determination of Value  of Imported Goods)  Rules,  2007  has been reproduced
below:

Determ;inatlon Of the method Of vaha;flon.-

(1) Subject to rule  12, the ualue Of imported goods shall be the transaction ijahae
adjusted, in accordcmce with prouisions Of rule 10;

(2) VcthJ,e Of imported good,s under sub-rule (1) shall be accepted:
Itovided that -

(a) there are rLo res;rickons as to the disposidon or use Of the goods by the buger
other th.an restrictiorLs which ~

(i) are imposed or required by 1.aw or bg the publie cuthorities in India; or
(ti) linit the geographical area in u]hieh the goods may be resold; or
(in) do not substar[ha:Iky aj:feat the ucrfue Of the good,s;

(b) the sale or price is rLof subject to some conditj.on or corLsideredon for who,ch a
uahae carmot be determ:ined in respect Of the good,s being ualued;

(c) rLo part Of the proceeds Of any subsequent resal,e, disposal or use Of the goods

ky the buger wi:Il accrae directly or irid;irecrty to the setter, unless an appropriate
adjustment can be made in accordance with the proijisions Of rule  10 Of these
lutes; cnd,

(d) the buyer and seller are not related, or u]h;ere the buger cnd, setter ci:re related,
thai transactiorL ucthie is acceptable for customs pr:rposes under t:he prouisions Of

sub~nde (3) belouj.

(3)  (a) Where the  buyer cnd setter are related,  tire trcmsaction value  shall be
accepted provided trLat the examj,nation Of the circui'ustances Of the sale Of the
imported goods i,ndicate that the relcedouship did rLof infouence the price.

fo) In a sale between related persons, the trcmsaction uahae shall be accepted,
ujherLever the importer demonstrates the:I the declared ijahae Of the goods being

vahaed, closely approximates to one Of the far:lowing ualues ascertained at or about
the same tine. (i) the transaction vcthl.e Of iderttical goods, or Of sinilar goods, in
sales to urtrelated bugers in lridia;  (it) the deducti,ve ijahae for iderutcal goods or

siwilar goods; (in) the computed vahae for ideriti.cat goods or si.milar goods.. Provided
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tha:i in applying the uahaes used for compcinson, d,ue accourit shall be taken Of
demorLstrated  dij:ference  in  corrmercj,al  leijels,  quaritrty  leuels,  adjustrnerits  in
accordance with the proijisions Of rule 10 cnd, cost incuITed by the sel.1er in sales

in ujhich hje and the bvyer are not related;

(c) substitw±e val:uns shdi nat be establishjed urLder the proiJisiorrs Of clause (b) Of
this sub-rule.

(4) if the value ccmnof be deterTn:ined under the prouisione Of sub-rul,e ( 1 ), the ucthie
sh,di be deterTrined bg proceeding seq:uendalky th,rough rule 4 to 9. 4.
Transaefion value Of ideutieal goods. -
(1)(a)Subject to the prouisione Of rule 3, the ijalue Of imported goods shall be the
transaction uahae Of idert±ical goods sold fior export to India cnd, imported at or

about the scrme ti.me as the goods being uahaed; Provided that such transaction
uahae sh,all rLot be the uahae Of the goods provisionally crssessed under section 18

Of i:he Chastoms Act,  1962.

(b) in applying this rule, i:he transaction ucrfue Of idendcal goods in a sale at the
scme corrmercial leuel cnd: in substaritially the scme quautky as the goods bet:ng
ijalued shall be used to determ:ine the val.ue Of imported goods.

(c) Vvhere rLo sale referred to in cha;use (b) Of sub-rule (1), is found, i:he transaction
vcrfue  Of  ideritieal  goods  sold  at  a  diJ:fereut  corrmercwl  leijel  or  in  different

quan:tities  or  both,  adjusted  to  talee  accoiu:ut  Of the  dy:ference  cmribulable  to
corrmerchal leuel or to the quanttry  or both,  shall be used,  provided that such
adjustmerits sh;all be made on the basis Of demorLstrated evidence which clecirly
estabtishes the reasonableness cnd, ace:uraey Of the adjustmeuts, whether such
adjustmerit leads ±o an increase or decrease in the ualue.

(2) Where tire costs cnd, cha;rges roferred to in sub-rule (2) Of rule 10 Of these rules
cue i,nchaded in the trci,nsaction uahae Of idendcal goods, an crdjustmeut shat be
made, if there are sigrificaut cliff;ererLces in such costs and c:harges between the

goods being uahaed cnd, t:he ider[fical goods in question cinsing from dij:ferences in
distances cnd, means Of transport.

(3) In applying this rule, if rrLore than orLe trcmsactiorL value Of iderutcal goods is

found,, the 1,oujest such value she:Il be used to deten'n:ire the vahae Of irrxported

goods.
5. Transacfiori value Of st:in;liar goods. -

(1)  Subject to th;e provisiorLs Of rule 3, the vat,ue Of irmported goods sh.al,1 be the
transaction I)clue Of si.miler goods sold for export to lridia cnd, imported at or about

the scrme tine as the goods being uahaed: Provided that such tra:nsaction ijahae
shall not be the ual;ue Of the goods prouisionarty crssessed under section 18 Of the
Customs Act,1962.

(2) The provisions Of ctouses (b) cnd, (c) Of sub-rule (1), sub-rule (2) cnd, sub-rule (3),

Of rule 4 she:Il, rrur±atis mutcnd:is, cdso apply in respect Of siwilar goods.

Rule 12

12. Rejection of declared value. -

(1)  When the proper officer has reason to doubt the  truth or accuracy of the
value declared in relation  to any imported goods,  he may ask the importer of

such goods to furnish further information including documents or other evidence

and if, after receiving such further information, or in the absence of a response

of such importer, the proper officer still has reasonable doubt about the truth or
accuracy of the value so declared, it shall be deemed that the transaction value

Page 51  of 59



F. No.: GEN/ADJ/COMM/751/2023-Adjn-O/o Pr Commr-Cus-Mundra

of such imported goods cannot be determined under the provisions of sub-rule

(1)  of rule 3.

(2) At the request of an importer, the proper officer, shall intimate the importer
in writing the grounds for doubting the truth or accuracy of the value declared
in  relation  to  goods  imported  by  such  importer  and  provide  a  reasonable

opportunity of being heard,  before  taking a final decision under  sub-rule  (1).

Explanation.-(1)  For the removal of doubt.s,  it is hereby declared that:-(i) This

rule by itself does not provide a method for determination of value, it provides a

mechanism and procedure for rejection of declared value in cases where there is

reasonable  doubt that  the  declared  value  does  not represent the  transaction
value;  where  the  declared value  is  rejected,  the value  shall be  determined  by

proceeding sequentially in accordance with rules 4 to 9.  (ii) The declared value
shall  be  accepted  where  the  proper  officer  is  satisfied  about  the  truth  and

accuracy of the declared value after the said enquiry in consultation with the
importers.  (iii) The proper officer shall have the powers to raise  doubts on the

truth or accuracy of the declared value  based on certain reasons which may

include -

(a) the significantly higher value at which identical or similar goods imported at
or about the same time in comparable quantities in a comparable commercial
transaction were assessed;

(b)  the  sale  involves  an  abnormal  discount  or  abnormal  reduction  from  the
ordinary competitive price;

(c) the sale involves special discounts limited to exclusive agents;

(d)  the  mis-declaration  of goods  in  parameters  such  as  description,  quality,

quantity, country of origin, year of manufacture or production;
(e) the non-declaration of parameters such as brand, grade,  specifications that
have relevance to value; (I) the fraudulent or manipulated documents.

In the Show Cause Notice it has been alleged that whereas on analysis of NIDB

data of import of similar items in recent past,  it was noticed that price of the
Artificial  Grass  varies  with  the  size  range.  Therefore,  undervaluation  of  the

imported items was  also  suspected in the present matter.  It appears  that the

assessable value declared by the importer in the previous BEs are also liable to

be rejected under Rule  12 of the CVR 2007.

On scrutiny of the NIDB data used for comparing the prices, it is found that the

value of the similar goods   of comparable quantity imported in the same time

period appears to be high, hence the value of the goods are rejectable under Rule
12 of the CVR 2007. F\irther regarding re-determination of the same, it appears

that goods are similar in nature and not identical and they are imported in the
same  period and  of almost  same  quantity.   As the value  can't be  determined
under  Rule  3  and  4,  the  same  is  appropriately  deterlnined  under  Rule  5.
Accordingly, the most appropriate Customs Valuation Rules 2007 is Rule 5.

Hence, I find that the value of the goods is rejectable under Rule 12 and the same

can be determined by using NIDB data for similar goods under Rule 5 of CVR

2007.

13.3 Confiscation of the Goods

As discussed in para 13.1 & 13.2, the Noticee has wilfully mis-declared the goods

in terms of description, value and CTH with a clear intent to evade the Customs
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Duty.

Further After introduction of self-assessment vide Finance Act, 2011, the onus

lies on the importer for making true and correct declaration with respect to all

qspects of the Bill of Entry and to pay the correct amount of duty. In the instant
matter, in many cases it becomes evident that in numerous cases, the Bills of
Lading (BLs) correctly specify the Harmonized System Nomenclature (HSN) code

of the  imported  item  as  57033090.  However,  a  deliberate  discrepancy  arises

during the filing of Bill of Entries (BEs) by M/s HMT, wherein the Customs Tariff

Heading   (CTH)   is   intentionally  altered   to   CTH-39189090.   This   intentional

alteration seems to be an attempt to evade Customs Duty,  constituting willful

misstatement and suppression of facts on the part of M/s HMT, leading to the

evasion  of duty.  It  is  noteworthy  that  M/s  HMT  was  fully  cognizant  of  the

technical specifications of their product, which warranted classification under

CTH-57033090.  Despite  this  awareness,  they  persistently  misclassified  their

product under an incorrect CTH, presumably with the motive of reducing duty

payments. This intentional misclassification would likely have gone unnoticed if
not  brought  to  light  through  a  customs  department  inquiry.  F`urther,  in  the

statement dated  23.03.2022  Noticee  has  accepted  that goods were  similar  in

nature in the past import, however he has mentioned CTH 39189090 as declared

by supplier (although it is not the case as in many case he has not declared the
classirication declared by supplier).  He also agreed with the re-classification of

goods under CTH 57033090 and ready to pay the differential duty. It is pertinent
to mention here he has never retracted to the statement. Accordingly, I find that

goods were wilfully mis-declared in terms of value, CTH and descriptions with
an intent to evade the customs duty has violated the provision of Section 17 and

section  46   (4)   of  the  Customs  Act,   1962.   Hence,   the  goods  are  ^liable  for

confiscation under Section  111  (in) of the Customs Act,  1962.

As  the  impugned  goods  are  found  to  be  liable  for confiscation  under  Section

111(in)  of the  Customs Act,  1962,  I  find that it is necessary to  consider as  to

whether redemption fine under Section  125 of Customs Act,  1962, is liable to be

imposed in lieu of confiscation in respect of the impugned goods as alleged vide

subject SCN. The Section  125 ibid reads as under:-

``Sectton  125.  Option  to  pep  fine  in  lieu  Of  corifesccuton.~(1) Wheneuer

corifescafion Of cmg goods is cuthorized, by this Act, the officer edfudging it mcay, in
the ccrse Of any goods, the irTxportced,on or exportcutorL whereof is prohibited urtder
this Act or under andy other law for the ti,me being in force, cnd, shall, in the case
Of cmg other goods, give to i:he owrLer Of the goods  1[or, where such ouner is not
knoun,  the  person from wh;ose  possession or  custody  such goods  fuave  been
s_eized,] an option to pay in lieu Of corfesca;frorL such fine as the scud officer thiwhs

fit . "

Provided that ujhere the proceedings are deemed to be conchaded under the
prouiso to swh-section (2) Of section 28 or under clause (i) Of sub-seedon (6) Of thai
s?ct±pn in respect Of the goods whieh are not prohibited or restricted, 3 [no such fine
shall be imposed] :

Provided further that] , without prejudice to the provisions Of the proi]iso to s:ub-
section (2) Of section 1 1 5 such fine sh;all not exceed the mcirket price Of t:he good,s
corrfiscated, less in the case Of inported goods the duty chargeable thereon.

4 [(2) ThJhere ang fine in lieu Of co-nfisced;on Of goods is imposed under sub-sechon

(1), the oujrLer Of such goods or thus person referred to in sub-section (1), shall, in
addition, be lj,able to any duty cnd, cha:rges payable in respect Of such goods.]
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5_I.(_3_) ::!P:_:=_t+a f tpe, imp?se9 und^er sul?~se€fion (1_) is not paid uithin a period Of

on=. hanpre.4 ?nd twerity _days from the date  Of-option -given thereunder,  oudh
option  sh;all  become  uoid,  urtless  an  appeal  dgdinst  Such  order  is  p;rLdi;g.

Expbanat±or. .-For remoual Of doubts, it is herebg declared that in cases where an
o_r.der uns?_:  sub-section  (1)  has  been passed-bef ore  the  date**  on ujhich th=
F_ir=:±c_eL Pill,. 201 P receives t.he assent 9if the presirdeut cnd, rLo appeal is pendiirg

qgcinst s.UCP.o.rder as. o.n t.h,at gate,_ ths  optiorL under scud. sub--sectior:may  i:eexer.cised ujitlrin a p.erieq Of one haridTed and twer[rty days from the date on I;hick
such asserit is received.]

first  proviso  which  was  introduced  vide  F`inance  Act,  2018  which  says

thai where the proceedings are deemed to be conctnded under the prouiso to sub-
section (2)  Of section 28  or under cha;use  (i)  Of swh-section  (6)  Of that section in

respect Of i:he goods which are not prohibited or restricted, the provis±orrs Of this

sectr.ori shazz 7tot ajapzg.  Behind the proviso,  there is an assumption that goods

become   liable   for  confiscation   when   there   is   demand   under  Section   28.

Interestingly, the liability to confiscation is assumed to arise even in cases that

do not involve an extended period of limitation not being cases of collusion or

wilful mis-statement or suppression of facts.

At this point, one has to understand that there cannot be a demand of duty,
where the goods are seized and are in the possession of the government. It is a

basic principle that goods and duty travel together. Thus, when the goods are in

the possession of the government having been seized, there cannot be a demand

for duty.  Duty payment, even differential duty payment arises when the goods

are  confiscated  and  ordered  for  release  to  the  importer.  Section  125(2)  which

provides that where ang fine in I;i,eu Of confiscation Of goods is inposed under sub-
section (1), the owrLer Of such goods or thle person roferred to in sub-section (1),

shall, in additiorL, be 1;i.able to any duty and cha;rges payable in respect Of such

goods, makes this above position clear.

Thus, the proviso which is inserted in Section  125 referring to cases under

Section 28 which are essentially in respect of demand of duty where the goods

are not seized/  detained by the department, gives room for interpretation that
Redemption  fine  is  imposable  even  if the  goods  are  not  seized  and  are  not

available for confiscation.

Further,   this  points  were  already  settled  in  case  of  Judgment  dated
11.08.2017 of Honble High Court of Madras in CJMr.A. No. 2857 of 20] I fn the

fqse Of mcteor± Autornotiue Silstems Indto ltdL VS. CESTAT. Chennal _rao 1 a
f9J G.S.I.I.  J42 /RTad._J_J. Para 23 of the said Judgment is as follows:

"The perLalrty  directed against the importer under Section  112 cnd, i:he fine

payable under SectiorL 125 operate in two differerit fields. The fine under Section
1±2± is in lieu Of cchfiscedon Of the goods. The pcaymen± Of fine fotlowed up bg

pcaymen± Of duty cnd, other charges leijiable, as per su,b-secfiorL (2) OfSection 125

fete:has retiof for the goods from getting  corrfuscaled,.  By subjecting the goods to

payrneut Of duty  cnd, other charges, the improper and inegular importation is
sought to be regularised,  wh;ereas,  bg  subjecting tlue goods to pcaymerit Of fine

under sub-seckorL ( 1 ) Of Sechon 125, the goods are sowed, from getit:ng confiscated.

Hence, the ouallabititg Of the goods is not necessary fior imposing the redermption

fine. The opering words Of Section  12 "Wheneuer corrfiscafion Of any goods is
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aut.horiz?d  bp  this  Act  .... ",  brings  out the  powi  ctecndg.  The  poujer to impose

rfdermption fine springs from i:he curthorizedon Of corifescc[fion Of good,s proJided

fo:und=rSfzchor±±|||Oft:heAct.VvherLoncepowerOfou±horizationforcoITfiscal±on

Of good,s gcts traced to the scud, Sest±ion 1 1 1Of the Act, we are Of the opwion that
tpe pkysical avallabilrty Of goods is not so rmch releijarit. The redemption fine is
in fact  to  cowoid  such consequences foowing from Section  111 only.  Hence,  the
pagmeut Of redemption fine soues the goods from getting coITfroca±ed. Hence, their

p_kysical ai)alabtldy does rrot haue any sigrif tcance for imposhion Of rederxption
firLe urLder Section 125 Of the Act.»

Further,  In  the  case  of jm/s  Ventis Enteriprises  tls  CC.  Chenna£  2006/]9L2!

E.I. I. 66]/"-Chenna£_/_it has been held that:
"We cannot accept the cortte"±ion Of the appe{lands that rLo fine can be imposed in

respect Of goods wtrieh ae alrecdy  cleared,.  once the goods are held ha:bl,e for
corifescation, fine can be imposed euerL if the goods are ri,ot cwallable. We uphold

the finding Of the rrris-decharatien in respect of fro parallel irwoi,ces issued prior to
trlie  date  Of frong  Of  the  Bills  Of  Entry.  Hence,  there  is  rids-dectara,tion  cnd,

suppressiorL Of ucthie  and the  offeriding  good,s  are 1,i.abl,e for corifesccedon und,er

Section  111(in)  Of t:he  Chastoms Act.  Hence the irmposition Of fine even after thje

clearance Of t:he goods is not against the law."

±EL!case Of L[/a 4sta Motor Worlcs l}s Comrnisstoner o_f Oustolne 2020 !371fl
_F.I.I. 72_9 " -Ahmd/ Honble tribunal have demarcated between the words,
"Ltoble f or conf iscattort" cnd, "Conf tscattort".

Hence,  from the above  discussion and relying on  the  above judgments.  I

find that goods are liable for confiscation and redemption fine can be imposed in

view  of judgment  in  case  of  CJMl.A.  jvo.  2857 of 20Zj  €n  the  case  Qf Wisteop

AutoTrotiue Si|stequs India ltd. VS. CESTAT. C1.iermal [2018 (9) a.S.I.L. 142 lHarfu]!.

Hence,  from above discussion we have come  to the conclusion  regarding

fourth issue in this case i.e.  impugned goods are liable for confiscation under

Section  111  (in) of the Customs Act,  1962 and redemption fine is applicable as

per section  125 of the Customs Act,  1962.

13.4    Demand  of  Differential  Duty  under  Section  28   [4)   of  the
CuetoD±s  Act.  1962  with  applicable  lntcreet  under  Section  28AA  of the
Customs Act. 1962.

The  relevant  legal  provisions  of  Section  28(4)  of the  Customs  Act,   1962  are

reproduced below: -
"28. Recovery Of duties rLof levied or rLot paid or short-leuied or sh;ori-paid

or errorLeously refu:nded.-

(4) Where arty dutu h,as not been levied or not pcnd. or has been short-levied
or short-pcnd. or erroneously re:funded,  or i:uterest payable has not been

pcnd,, pcut-pcnd, or erroneously refu;nded, dy reason Of,-
(a) cottusion; or

(b) ang uJtlful rrds-statement; or

(c) sappression If facts."
by i:he importer or the exporter or the agent or emplogee Of t:he irn,porter or

exponer, the proper of f icer shall, ujithin fiwe years from the releucur± date,
serve rLotiee on the persorL chargeable with dutg or iruterest whieh has rLof

been [so levied or rLof pcnd,] or whieh has been so short-levied or short-pcnd,
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or to whom the refund has erroneously been mcrde, requiring him to shouj
cause ujky he should not pay the anouut specife3d in the notiee.''

I observe that in terms of Section 28AA  (1)  of the Customs Act,  1962  the

person, who is liable to pay duty in accordance with the provisions of section 28,
shall, in addition to such duty, be liable to pay interest, if any, at the rate fined
under  sub-section  (2),  whether  such  paylnent  is  made  voluntarily  or  after

determination   of  the   duty  under   that   section.   Therefore,   interest   at  the

appropriate rate also recoverable from Noticee.

As  discussed  in  para  13.3  and  above  paras  ,  it  becomes  evident that  in

numerous  cases,  the  Bills  of  Lading  (BLs)  correctly  specify  the  Harmonized

System Nomenclature (HSN) code of the imported item as 57033090.  However,

a deliberate discrepancy arises during the filing of Bill of Entries (BEs)  by M/s

HMT, wherein the Customs Tariff Heading (CTH) is intentionally altered to CTH-

39189090. This intentional alteration seems to be an attempt to evade Customs

Duty, constituting willful misstatement and suppression of facts on the part of
M/s HMT,  leading to the evasion of duty.  It is noteworthy that M/s HMT was

fully cognizant of the technical specifications of their product, which warranted

classification under CTH-57033090.  Despite this awareness,  they persistently

misclassified their product under an incorrect CTH, presumably with the motive

of reducing duty payments. This intentional misclassification would likely have

gone unnoticed if not brought to light through a customs department inquiry.
F`urther,  in  the  statement dated  23.03.2022  Noticee  has  accepted  that goods

were  similar  in  nature  in  the  past  import,  however  he  has  mentioned  CTH

39189090 as declared by supplier (although it is not the case as in many case

he has not declared the classification declared by supplier). He also agreed with

the  re-classification  of  goods  under  CTH  57033090  and  ready  to  pay  the

differential duty.  It is pertinent to mention here he has never retracted to the

statement. Accordingly, I find that goods were wilfully mis-declared in terms of

value, CTH and descriptions with an intent to evade the customs duty. Hence, I

find that the differential duty of Rs  1,04,44',710 for the period from 29.01.2020

to  03.07.2022  is  recoverable  from  the  Noticee  as  per  section  28  (4)  of  the

Customs Act,1962 with applicable interest under Section 28 (AA) of the Customs

Act,  1962.

13.5      Applicability of penalty provisions

I find that Section 114A stipulates that the person who is liable to pay duty

by reason  of collusion  or any wilful mis-statement or suppression of facts  as

determined under section 28, is also be liable to pay penalty under Section 114A.

These acts and omissions of the Importer rendered them liable for penal action

under Section  114A of the Customs Act,  1962. The penalty under Section  114A

is a type of mandatory penalty for the duty demand under Section 28(4) of the

Customs Act,  1962.

As discussed,  the  Bills of Lading (BLs)  correctly specify the  Harmonized

System Nomenclature (HSN) code of the imported item as 57033090. However, a

deliberate  discrepancy arises during the  filing of Bill of Entries  (BEs)  by M/s

HMT, wherein the Customs Tariff Heading (CTH) is intentionally altered to CTH-

39189090. This intentional alteration seems to be an attempt to evade Customs

Duty, constituting willful misstatement and suppression of facts on the part of

M/s HMT,leading to the evasion of duty.  It is noteworthy that M/s HMT was

fully cognizant of the technical specifications of their product, which warranted
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classification under CTH-57033090.  Despite this awareness,  they persistently

misclassified their product under an incorrect CTH, presumably with the motive

of reducing duty payments. This intentional misclassification would likely have

gone unnoticed if not brought to light through a customs department inquiry.
Further,  in  the  statement dated  23.03.2022  Noticee  has  accepted  that  goods

were  similar  in  nature  in  the  past  import,  however  he  has  mentioned  CTH

39189090 as declared by supplier (although it is not the case as in many case

he has not declared the classification declared by supplier). He also agreed with

the  re-classification  of  goods  under  CTH  57033090  and  ready  to  pay  the

differential duty.  It is pertinent to mention here he has never retracted to the

statement. Accordingly, I find that goods were wilfully mis-declared in terms of

value, CTH and descriptions with an intent to evade the customs duty.  Hence,

Noticee had resorted to willful mis-declaration of correct classification of

goods in the Bills of Entry of the imported goods by suppressing the said
material facts, which shows the ulterior motive of the importer to evade

payment of applicable Customs Duty in respect of said imported goods
cleared for home consumption. It further appears that by their act of omission
and commission in as much as mis-declaration of CTH and undervaluation of

the goods with an intent to evade payment of Customs Duty. Accordingly, I hold

that Noticee (M/s H.M. Trading Co.) is liable to be penalized under Section 114(A)

of the Customs Act,  1962.

I find that as per 5th proviso of Section  114A, penalties under section  112 and

114A  are  mutually  exclusive.  When  penalty  under  section  114A  is  imposed,

penalty under Section  112 is not imposable.

I  find  that  there  is  a  mandatory  provision  of penalty  under  Section  114A  of

customs act,  1962 where duty is determined under section 28 of customs act,

1962. Therefore, I opt to refrain myself from imposing penalty upon M/s.
H.M. Trading Co. under Section  112(a) (ii) of Customs Act,1962.  .  Hence,

the last issue involved has also been decided in the case.

Pemlty on Sprl Hanl&h A.hwlnbhal Pnd±h. Partner of M/a H.H. Tmding Co.
under Section 112 |al |iit

Section 112 o.f the Custoi'ne Act. 1962_

Any person,-|g=):who, in relatiorL to ang goods, does or ormits to do any act who.ch act

or orwission u)ould render such goods 1:inble to confiscation under section 111, or

abets the doing or orTdssion Of such an act, or

it) in the case Of goods in respect Of whieh the ijalIAe stated in the eritry mcrde under

this Act or in i:he ccrse Of baggage, in the d,ectarc[fion mad,e under section 77 (in

either case hereincrfeer in this section referred to as the declared value) is higher
than the ualue thereof, to  a penalrty  froot exceeding the difference between the
declared ucthie and the ucl:hoe thereof or five thouscnd. rapees]

Shri Manish Ashwinbhai Parikh, Partner of M/s HMT in his statement recorded

on 23.03.2022 has categorically stated that he was looking after important work,

sales   and   other   activities   of  the   firm   and   he   himself  had   finalized   the

Classification of Artificial Grass under CTH 39189090 in the check list of bills of

entry on the basis of import documents. Therefore, it appears that Shri Manish
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Ashwinbhai  Parikh  was  responsible  for  classifying  the  Artificial  Grass  under
wrong CTH-39189090 which resulted into short levy and payment of customs

duty  amounting  to  Rs.   1,04,44,710/-  to  the  government  exchequer.  Manish

Parikh  was  responsible  for  classifying  the  item  under wrong  CTH  39189090

which  resulted  into  short  levy  and  payment  of customs  duty.  By  this  act  of

omission  and  commission,  Sh  Manish  Ashwinbhai  Parikh  has  rendered  the

goods  liable  for  confiscation  under  Section  111  (in)  of the  Customs  Act  and
hence,  rendered himself liable  for penal  action under section  112  a  (ii)  of the

Customs Act,  1962.

Accordingly, I hold that Sh Manish 4s±twinbhai Parikh. Partner of M/s H.pr±
Trading Co.   is liable to be penalized under Section  112  a (ii)  of the  Customs

Act,  1962.

14.     In view of above discussions and findings supra, I pass the following
order.

ORDER

14.1   I hold that in the  15 BEs tabulated in Table-3 above, the classification of

item "Artiricial Grass" under CTH 39189090/  57039090, as the case may be is

rejectable   and   the   said   goods   are   classifiable   under   CTH-   57033090   till

01.02.2022 and thereafter under CTH-57033990 under the Customs Tariff Act,

1975.

14.2  I hold that the assessable value of the said goods as declared by M/s HMT

in these BEs is rejectable under Rule  12 of the CVR, 2007, and the same are to

be re-determined under Rule 5 of the Customs Valuation (Determination of value

of Imported Goods) Rules, 2007.

14.3  I hold that the goods imported vide above  15 BEs,  having re-determined

assessabLe Value o£ Rs. 4,28,16,878|-( REpees Four Crore Twerty ELghi Lakh

Sixteen Thousand Eighi Hundred and Seijenrty Bight Ordyn(as detailed in °Table-3'

above) are liable for confiscation under Section 111 (in) of the Customs Act,  1962.

Further I impose redemption fine of Rs. 20,00,000/- /RLtpees rzuen€g Lcifeh 07izg/

under Section  125 of the Customs Act,  1962.

14.4  I  confirm  the  differential  duty  of Rs.   1,04,44,710/-  (BCD+SWC+IGST)

(Rupees One Crore Four Lakhs Forty Four Thousand Seuen Hnd,red Ten ordy) tor

the period from 29.01.2020 to 03.07.2022, determined in terms of the provisions

of Section 28(8) read with Section 28(4) of the Customs Act,  1962 with applicable

interest under section 28AA of the Customs Act,  1962 which is recoverable from

Noticee M/s H. M. Trading Co.

14.5   I  impose  penalty  of Rs.   1,04,44,710/-  (BCD+SWC+IGST)  /Rz/pees  Orle

Crore `Four Lakhs Forty Four Thousa;nd Seuen Hwidred Ten ordy) on M/ s H. M.
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'Trading  Co.  under  Section   114A  of  the  Customs  Act,   1962.  I  refrain  from

imposing penalty under section  112  (a)  (ii)  of the Customs Act,  1962,  since as

per  5th  proviso  of  Section   114A,  penalty  under  Section   112  and   114A  are

mutually exclusive.

14.6  I impose penalty of Rs 5,00,000/- /:Rztpees Fi.ue Lczfeh Onzg/ on Sh Manish

Ashwinbhai Parikh, Partner of M/s H.M. Trading Co. under Section 112 (a) (ii) of

the Customs Act,  1962.

15.     This oIo is issued without prejudice to any other action that may be taken

against the  claimant under the  provisions  of the  Customs Act,  1962  or rules

made there under or under any other law for the time being in force.

Commissioner of Customs,
Custom House, Mundra.

To, (The Noticee),

i)  M/s.  H.M. Trading Co.  (IEC-AAHF`H2742R)

8-216, Gopal Palace, Near Shiromani Complex,

Nehrunagar, Ahmedabad-380015

ii) Shri Manish Ashwinbhai Parikh

Partner, M/s.  H.M. Trading Co.  (IEC-AAHF`H2742R)

8-216, Gopal Palace, Near Shiromani Complex

Nehrunagar, Ahmedabad-380015

Copy to:

1)        The chief commissioner of customs, COO, Ahmedabad.

2)        The Additional commissioner of customs, SIIB(I)

3)        The Deputy/ Assistant commissioner (EDI), Custom House, Mundra.

4)        The prosecution cell/ Legal cell, Mundra

5)        The Tax Recovery cell, Mundra

4)         Notice Board.

5)        Guard File.
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