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Dated 4.3.2025 in the case of M/ &, Sahajanand Medical Technologies Ltd Plot no, 32
to 25 & 52 to 54, Surat Special Economic Zone. Sachin, Surat -394230,

1 Formefaae) Feutasitardz, staffmamdmiaieremast=nde

1. This copy is granted free of charge for private use of the person(s) to whom it
is sent.
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2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistant Registrar, Cusioms, EXxcise and Service
Tax Appellate Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Magar Bridge,
Girdhar Nagar, Asarwa, Ahmedabad - 380004,
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. The Appeal should be filed in Form No. C.A.3. It shall be gigned by the persons

specified in sub-rule (2] of Rule 3 of the Customs |Appeals) Rules, 1982, It
shall be filed in quadraplicate and shall be accompanied by an equal number
of copies of the order appealed against (one of which at least shall be certified
copy)]. All supporting documents of the appeal should be forwarded in
quadruplicate.
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. The Appeal including the statement of facts and the grounds of appeal shall

be filed in guadrmplicate and shall be accompanied by an equal munber of
copies of the order appealed against (one of which at least shall be a certified
copy.)
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. The form of appeal shall be in English or Hindi and should be set forth

concisely and under distinet heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.
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. The prescribed fee under the provisions of Section 129A of the Customs

Act, 1962 shall be paid through a crossed demand draft. in favour of the
Asgistant Registrar of the Bench of the Tribunal, of a branch of any
Nationalized Bank located at the place where the Bench is situated and the
demand draft shall be attached to the form of appeal.
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. An appeal against this order shall lie before the Tribunal on pavment of 7.5%

of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute”.
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. The copy of this order attached therein should bear an appropriate court fee

stamp as prescribed under the Court Fees Act, 1870.

Subh: Show Cause Notice No. cENADICOMM22024 TECHE dated 10.10.2024 in case
of M/s Bahajanand Medical Technologies Ltd , 32 to 35 & 52 to 54, Surat Special
Economic Zone, Sachin, Surat,Gujarat issued by Principal Commissioner of
Customs, Ahmedabad.
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BRIEF FACTS OF THE CASE:

M/s. Sahajanand Medical Technologies Ltd. (Formerly M/s Sahajanand
Medical Technologies Prt. Ltd.) hereinafter referred to as "SMTL-SEZ", for the sake
of brevity (GSTIN: 24AAFCS7694L2ZN), Plot No. 32 to 35 G 52 to 34, Surat Special
Economic Zone, Sachin, Surat — 394 230, Gujarat are engaged in the manmnafacture
of poods, namely, Coronarv Stents, Catheters and various tvpes of Medical &
Surgical devices J aystems falling under Chapter 90 of the Firat Schedule to the
Customs Tariff Act, 1975, as per LDA No. SSEZ/1/17/2009-10/933 dated
03,12.2009, amended from time to time.

. SMTL-SEZ are filing Bills of Entry for Home Consumption on behalf of their
related Domestic Tanff Area units namely M /5. Sahajanand Medical Technologies
Ltd. hereinafter referred to as "SMTL-DTA", for the salke of brevity) (GSTIN:
24 AAFCE7694L170) Sahajanand Estate, Wakharia Wadi, Near Dabholi Char Rasta,
Ved Road, Surat, Gujarat — 395 004 having its additional place of business premises
at 1" Floor, Plot No. 6511/10, Road No. 65/C, Sachin G.I.D.C., S8achin, Surat,
Gujarat — 394 230 in terms of proviso to Sub Rule 1 of Rule 48 of the Special
Economic Zones Rules, 2006 (herein after referred to as the "SEZ Rules, 20067) and
clearing goods as per Rule 47(1) of the SEZ Rules, 2006.

3.1 Customs Receipt Audit ([CRA) Objection Details:- During scrutiny of
records of SMTL-SEZ (for the period from Janmary, 2018 to March, 20232), the
Customs Receipt Audit (CRA) have noticed that SMTL-SEZ had cleared various tvpes
of "FTCA Dilatation Catheters” {CTH QO I83920) to SMTL-DTA
warehouse fdepot/unit in DTA on payvment of appropriate duty of customs at a
uniform price of Ra. 1200 per unit, for their further sale to end consumers. CRA in
their audit, test checked three cases to co-relate this price (related party transaction)
with the final price charged by the SMTL-DTA from its end consumer and it has
been noticed that the SMTL-DTA had charged Rs. 3500 per unit (Invoice No.
INO193420135 dated 08.02.2020), Rs. 3125 per unit (Invoice No. INO203407213
dated 02.11.2020) and Rs. 2923 per unit (Invoice No. IN0213420101 dated
10.01.2022) in these three sample cases. These three inveices are enclozed as RUD-
1 to this BCN). Thus, the price difference in case of unrelated buvers' was at least
143.75% [viz., Rs. 2923 over Rs. 1200}, which makes it apparent that the
relationship had influenced the sale price between SMTL-SEZ and their related
persons. Accordingly, the price of Hs. 1200 per unit was required to be rejected in
terms of Custom Act [/ Valuation REules and relevant provisions.

3.2 Accordingly, A Bhow Cause Notice F. No. GEN/ADJ/COMM/416/2022-TECH
(DIN  202212F IMNOODOOOTEQS) dated 26/12/2022 was issued by the
Commissioner, Customs, Ahmedabad for the peried from January-2018 to March-
2022 to Mf=s. S8ahajanand Medical Technologies Ltd, which was further confirmed

by the adjudication authority vide Order in Original No. AHM-CUSTM-000-PR.COM-
209324 dated 15.12.2023.

&, Further, M/s. SMTL-SEZ had cleared the same materials (for the period from
April, 2023 to March, 2024} on the undervalued price to their sister concern M/s
Sahajanand Medical Technologies Limited, i.e Rs, 1200 per unit for their further
sale to end consumers.

5. RELEVANT LEGAL PROVISIONE

I.8pecial Economic Zones Act, 2008

Section 30. Domestic clearance by Units. - Subject 1o the conditions specified in
the rules made by the Central Government in this behalf -

fa) any goods remowved from a Special Economic Zone to the Domestic Tariff
Area shall be chargeable to duties of customs including anti-dumping,
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countervaiing and safequiarnd duties under the Customs Tarf(f Act, 1975 (51 af
1975}, where applicable, as leviable on such goods when imporfed; and

fb) the rate of duty and tariff valuation, {if any, appiicable to goods removed from
a Special Economic Zone shall be at the rate and farf] vafuation in force as on
the date of such removal, and where such date 1s nol ascertainable, on the date
of payment of duty.

II.SEZ Rules, 2006;
RULE 47, Sales in Domestic Tarill” Area — (1) A Unifi may sell goods and services
inchuding refects or wastes or scraps or remnants or broken diomonds or by-products
arising during the manufacturing process or in connection therewith, in the Domesfic
Tariff Area on payment of customs duties under section 30, subjfect to the following
condifions, namely, -

v
... ..

ol Esm

{4} Valuation and assessment of the goods cleared into Domestic Tariff Area
shall be made in accordance with Customs Act and rules made there under.

{5l Refiind, Demand, Adpidication, Rewdetlr and Appeal with regard 1o matters relating
o autharized operations under Special Economic Zones Act, 2005, transactions, and
goods and services related thereto, shall be made by the Jurisdictional Customs and
Central Excise Authorities in accordance wnth the relevant provisions contained in the
Customs Act, 1962, the Central Excise Act, 1944, and the Finance Act, 1994 and the
rules made there under or the notifications issuad thera under.

RULE 48. Procedure for Sale in Domestic Tariff Area. - (1) Domestic Tariff’ Area buyer
shall file Bill of Enfry for home consumption giving therein complete description of the
goods and/or services namely, make and mode!l number and serial number and
specification along wdth invoice and packing fist with the Authorised Officers :

Provided that the Bill of Entry for home consumption may also be filed by a
it on the basis of authorization from a Domestic Tarff Area buyer

(2] Valuation of the goods cleared inte Domestic Tariff Area shall be
determined in accordance with provisions of Customs Act and rules made
thereunder as applicable to goods when imported into India.

(TR

IIl. Customs Act, 1962
Bection 14. Valunation of Goods. -

1) For the purposes of the Customs Tariff Act, 1975 (51 of 1975), or any other law for
the time being in force, the value of the imported goods and export goads shall be the
transaction value of such goods, that is to say, the price actually paid or payable for
the goods when sold for export to India for delivery af the time and place of
imporiation, or as the case ruy be, for export from fmdia for delivery at the time ard
place of exportation, where the buyer and seller of the goods are not related and price
is the sole consideration for the sale subject fto such other condifions as may be
specified in the rules made in this behalf

Provided that such transoction value m the case of imported goods shail
include, in addition to the price as aforesald, any amount paid or payabie for costs
atd seriices, incliding commissions and brokerage, engineering, design twork,
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rogalties and lcence fees, costs of transportation to the place of fmportation,
insurance, loading, unloading and handling charges to the extent and in the manner
specified in the rules made in this behaif’

Provided further that the rules made in this behalf may provide for,-
fil the circumstances in which the buyer and the saller shall be

fil] the manner of determination of ralue in respect of goods when there (s no
sale, or the buyer and the seller are related, or price is nol the sole

consideration for the sale or in any other case,

fiif} the manner of acceplance or refection of ralue declared by the importer or
exporter, as the case may be, where the proper officer has reason (o doubl the

truth or accuwracy of such value, and determination of value for the prirpasas of
this section:

fin) the additional obligations of the importer in respect of any class of imported
goods and the checks to be exerdsed, including the ciroumsiances and manner
af exercising thereof, as the Board may specify, where, the Board has reason
to believe that the value of such goods may not be declared truthfully or

accurately, having regard to the trend of declared value of such goods or any
oither relewant criteria

Provided also that such price shall be calculated with reference fo the rate of
exchange as in force on the date on which a bill of entry is presented under saction
46, or a shipping bill of expart, as the case may be, 15 presented under section 50.

(2.

SECTION 28. Recovery of duties not levied or not paid or short-levied or short-
paid or erroneously refunded. -

{1} Where any [duty has not been levied or not patd or short-lewled or short-paid) or
erroneously refunded, or any interest payable has not been paid, part-paid or
erroneously refunded, for any reason other than the reasons of collusion or any  willfid
mis-gstatement or suppression of focts, -

fa} the proper officer shall, within ftuwo years] from the relevant date, sertve notice on
the person chargeable with the duty or interest which has not been so levied for paid)|
or which has been short-leted or short-paid or o whom the refund has erfon2ousiy
been made, requiring him to show cause why he should not pay the amount specified
in the notice;

[Provided that before issuing notice, the proper officer shall hold pre-notice
consultation with the person chargeable with duty or interest in such manner as may
be prescribed |
{4t f11) ...

Explanation I. - For the purposes of this section, "relevant date” means, -

fal in a case where duty is not levied or not paid or short-levied or shorf-paid,
oF interest is not charged, the date on which the proper officer makes an order for
the clearance af goods,

Bl in a case where duly is provisionallly assessed under section 18, the date of
adpstmeant of duty affer the final assessment thereof or re-assassment, as the
case may be;

fcl in a case where dufy or interest has been erroneously refunded, the date of
refurnd,

fd] in any other case, the date of payment of duty or interest,
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Explanation 2 o 4
SECTION 28AA. Interest on delayed payment of duty. -

{1} Nonwithstanding anything contained in any udgment, decree, order or direction of
any court, Appellate Tribunal or any authority or in any other provision of this Act or
the rules made thereunder, the person, who s able 1o pay duty in accordance udth
the provisions of section 28, shall, in addition to such duty, be linble o pay interest,
if any, at the rate fived under sub-section (2], whether such pajment is made
pofuntarily or after determination af the duty under that section.

(2] Interest at such rate not below ten per cent. and not exceading thirty-six per cent
perannum, as the Cenfral Government may, by notification in the Official Gazette, fix,
shall be paid by the person lable to pay duty in terms of section 28 and such inferest
shall be calculated from the first day of the month succeeding the month in which the
duty ought to have been paid or from the date of such erroneous refund, as the case
muay be, wup to the date of payment of such duty.

i ——

SECTION 111 - Confiscation of improperly imported goods, ete.- The following
goads hrought from a place outside India shall be abie to confiscation ;-

fm) any goods wwhich do not correspond tn respect of talse or in aniy other particular
with the entry made under this Act or in the case of baggage with the declaration
made under Section 77 in respect thereof, or in the case of geods under transshipment,
with the declaration for transshipment referred to in the proviso to sub-section (1) of
Section 54,

fr) to fgq) ..
SECTION 112. Penalty for improper importation of goods, etc. =Any person -

fa who, in relation to any goods, does or omits to do any act which act or omission
would render such goods linble to confiscation under section 111, or abets the doing
or omission of such an act, or

B} who acquires possession of or is in any way concerned in carrying, removing,
depositing, harboring, Keeping, concealing, selling or purchasing or in any other
manner dealing with any goods which he knows or has reason to belicve are hable to
confiscation under SectionI I 1,shall be Hable, -

fil in the case of goods in respect of which any prohibition is in force under this Act or
any other o for the time being th force, to a penalty not exceading the walie of the
goods or five thousand rupees. whichever is the greater;

fii] in the case of dutiable goods, other than profibited goods, subject o the provisions
of section 114A, to a penalfy not exceeding ten per cent. of the duty sought to be
evaded or five thousand rupess, whichever is higher :

Provided that uhere such duty as determined under sub-section (B) of saction 28 and
the inferest payabile thereon under section 28AA is paid within thirty days from the
date of communication of the order of the proper officer determining such duty, the
amaount of penalfy liahle to he paid by such person under this section shall be tiwenty-
five per cent. of the penalty so determined,

fiii} in the case of goods in respect of which the value stated in the entry made under
this Act ar in the case of baggage, in the declaration made under section 77 (in elther
case hereafter in this section referred to as the declared value] is higher than the value
thereof, to a penalty not exceeding the difference betureen the declared value and the
value thereof or five thousand nupees, whichever is the greater;
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fin) in the case of goods falling both wunder clauses {i) and (i), 1o a penalty not exceeding
the vatue of the goods or the difference betwreen the declared value and the valie
thereof ar five thousand rupees, whichever is the highest;

fu) in the case of goods falling both under clauses i) and (), to a penally not exceeding
the duty sought to be evaded on such goods or the difference betireen the deciared
value and the value thereof or fire thousand rupees, whicherver is the highest.

SECTION 114A - Penalty for short levy or non levy of duty in certain cases. -
Where the duty has not heen levied or has been short-lemied or the interest has not
been charged or paid or has been part patd or the duly or inferest has been
erroneously refunded by reason of colfusion or any willful mis-statement or
suppression of facts, the person who is liable to pay the duty or interest, as the case
may be, as determined under sub-section (8) of section 28 shall also be liable to pay
a1 penalty equal o the duty or interest so determined ;

Prowvided. .. ...
IV.Customs Valuation rmination of Value of Im ed Goods) Rules, 2007

Rule 2. Definitions.- (1) In these niles, unless the confext othenuvise requires, -

fc) "goods of the same class or Kind", means imported goods that are within a group
of range of imported goods prodiuced by a particular industry or indhistrial seclor and
includes identical goods or similar goods,;

{f) "similar goods" means imported goods -

fi| which although not alike in all respects, have like characteristics and like
companent materials which enable them 1o perform the same funciions and to be
commercially mterchangeahle with the goods being vatued having regard to the
guality, reputation and the existence of trade mark,

fiil] produced in the country in which the goods being valued were produced; and

fiif} produced by the same person who produced the goods betng valued, or where no
such goods are available, goods produced by a different person,

bt shall not include imported goods where engineering, developrment work, art tork,
design work, plan or sketch undertaken in ndia were completed directly or indirectly
by the buger on these imported goods free of charge or al a reduced cost for use in
connection with the production and sale for export of these imported goods;

fg) "transaction value” means the value referred 1o w sub-section (1) of section 14 of
the Customs Act, 1962;

{2] For the purpose of these rules, persons shall be deemed To be "related” only if —
filthey are officers or directors of one another's businesses,

filithey are legally recogrised partners in business;

filijthey are emploger and employes;

fiv) any person directly or indirectly owms, controls or holds five per cent or more af the
outstanding voling stock or shares of both of them;

fu) one of them directly or indirectly controls the other;
fuvijboth of them are directly or indirectly controlled by a third person;

(vt} together they directly or indirectly control a third person, or (vitl) they are members
af the same family,

Explanation [ - The term “person” also includes legal persons.
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Explanation IT. - Persons who are associated in the business of one another in that
one is the sole agent or sole distributor or sole concessionaire, howsosver described,
af the other shall be deemed to be related for the purpose of these rules, if they fail
within the criteria of this sub-nife.

Rule 3. Determination of the method of valuation.-

{1} Subject to mde 12, the value of imported goods shall be the transaction valie
adfusted tin accordance with provisions of rule 10,

{2) Viadue of imported goods under sub-rufe (1) shall be accepted |
provided that -
7 R e,

fed) the buyer and seller are not refated, or where the Duyer and sefler are related, that
transaction value is acceptable for cusfoms purposes under the provisions of sub-rule
(3] helow.

3 fal Where the buyer and seller are relafed, the transaction value shall be
accepied provided that the examination of the circumstances of the sale of the
imported goods indicate that the relationship did not (nfluence the price.

fi] I a =ale between related persons, the transaction palue shall be accepted,
whenever the importer demonstrates that! the declaored value of the goods being

valued, closely approximates o one of the following values ascertained at or about
the same time-

fil the transaction value of idenfical goods, or of similar goods, in sales to
unrelated buyers in India,

fii) the deductive value for identical goods or similar goods;
fiil) the computed value for identical goods or similar goods.

Frovided that in applying the vafues used for comparnson, due daocourit
shall be taken of demonstrated difference in commercial levels, quantity levels,
adpistmants in accordance with the provisions of rule 10 and cost incurred by
the sefler in sales tn which he and the buyer are not related,

fo) substitute ratues shall not be established under the provisions of clause (b
of this sub-ruie,

{4 if the value cannot be determined wnder the provisions of sub-rule (1), the value
shall be determined by proceeding sequentially through nide 4 109,

Rule 4. Transaction value of identical goods. -

f1lia) Subject to the provisions of rule 3, the value of imported goods shall be the
transaction vaiue of identical goods sold for export to mdia and imported at or
about the same lime as the goods being valiied,

Provided tha! such transaction value shall not be the value of the goods
provisionally assessed under section 18 of the Customs Act, 1962,

{bj In appliing this rule, the transaction value of identical goods i a sale at the
same commercial lepel and in substanfially the same quantity as the goods
being valued shall be used o determine the value of imported goods.

) Where no sale referred to in clause (b) of sub-rule (1), is found, the transaction
value of identical goods sold at a different commercial level or in different
quiantities or both, adfisted o ke account of the difference attributable to
commercial level or to the quantity or both, shall be used, provided that such
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adjustments shall be made on the basis of demonstrated evidence which
clearly establishes the reasonableness and accuracy of the adustments,
whether such adjustment leads to an increase or decrease in the value.

2] Where the costs and charges referred to in sub-rule (2] of rule 10 of these rules
are mecluded in the transaction value of identical goods, an adjustment shail be made,
if there are significant differences in such costs and charges betiween the goods being
valued and the identical goods in guestion arising from differences in distances and
mears of transport,

{3 in applying this rule, if more than one transaction value of identical geods s
Jfound, the lowest such value shail be vsed to determine the ralue of imported goods.

Rule 5. Transaction value of similar goods.-

i1 Subject to the provisions of mile 3, the value of imported goods shall be the
fransaction value of similar goods soid for export to ndia and fmported at or about the
same time as the goods being valued:

Provided that such fransaction ealue shall not be the value of the goods
provisionally assessed under section 18 of the Customs Act, 1962,

{2 The provisions of clauses (b) and jof of sub-rule (1), sub-rule (2) and stub-rule (3],
of rule 4 shall, mutatis mutandis, also appiy in respect of similar goods.

Rule 11. Declaration by the importer. -
{1} The importer or his agent shall fumish -

fal a declaration disclosing full and accurate details relating to the value of imported
goods; and

fBl any other statement, information or document including an inveice of the
marnufacturer or producer of the imported goods where the goods are imported from or
through a person other than the manufacturer or producer, as considerad necessary
by the proper officer for determination of the value of imported goods under these
rules.

{2 Nothing contained in these rules shall be construed as restricting or calling into
question the right of the proper afficer of customs fo salisfy himself as to the truth or
accuracy of any statement, information, document or declaration presented for
paluation purposes,

{3 The provisions of the Customs Act, 1962 (52 of 1962) relating to confiscation,
penalty and prosecution shall apply o cases where wrong declaration, nformation,
statement or documents are furnished under these rules

Rule 12. Rejection of declared value. -

f1)] When the proper officer has reason fo doubt the truth or accuracy of the value
declared in relation to any imported goods, he may ask the importer of such goods 1o
furnish further information including documents or other evidence and if, after
racaiping such further information, or in the absence of a response of such importer,
the proper afficer sfill has reasonable doulbt about the truth or accuracy of the value
so declared, it shall be deemed that the transaction value of such imported goods
cannat be determined under the provisions of sub-rule (1) of nile 3.

2] At the reguest of anr importer, the proper officer, shall intimate the importer in
writing the grounds for doubting the truth or accuracy of the value declared in relation
to goods imported by such importer and provide a reasonable opportunity of being
hedrd, before taking a final deciston under sub-rule {1),

Explanation.«{1) For the remoual of doubts, it s hereby declared that:-

i) This rule by itself does nof provide a method for determinagtion of value, it
provides a mechanism and procedure for rejection of declared value in ooses

9
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there there is reasonnble doubt that the declared value does not represent the
transaction value; where the declared value is rgjected, the ralue shall be
determined by proceeding sequentiaily in accordance with riles 4 to 9.

fid) The declared value shall be accepted where the proper officer is satisfied about
the truth and accuracy of the declared vaiue ajfter the said endguiry in
consuitation with the importers.

fiif}  The proper officer shall hawve the potpers 1o raise doubts on the truth or
accuracy of the declared vahue based on certain reasons which may inchude -

fea) the significantly higher value at which identical or similar goods
imported at or about the same fime in comparable guanfities in a
comparable commercial fransaclion were assessed;

b the sale involves an abnormal discount or abnormal reduction from the
ordinary competilive price;

fc the sale involves spedal discounts Hmited to exclusive agents;

el vy e i

6.1 M/s SMTL-SEZ (GSTIN:24AAFCST694L2EN) and M/s. SMTL-DTA [GSTIN:
24AAFCET7H94L1Z0), are related as Permanent Account Number PAN (issued by
Income Tax Departmment) of both these units is the same and both of these are
different units of same company. M/s, SMTL-8EZ [GSTIN:24AAFCST694L2ZN] 1s
related as confirmed by M/s. SMTL-SEZ vide its letter dated 19.10.2022 (RUD-2).

6.2 Rule 3 of Customs Valuation (Determination of Value of Imported Goods)
Rules, 2007 (herein after referred to as the "Customs Valuation Rules, 20077
provides the method of valuation. Rule 3{1) of Customs Valuation Rules, 2007
provides that "subject to Rule 12, the wvalue of imported goods shall he the
transaction value". Rule 3(3)(a) of the Customs Valuation Rules, 2007 provides that
where the buyer and seller are related, the transaction value shall be accepted
provided that the examination of the circumstances of the sale of the imported goods
indicate that the relationship did not influence the price. RBule 3{3){b) of the Customs
Valuation Rules, 2007 provides that in a sale between related persons, the
transaction value shall be accepted, whenever the importer demonstrates that the
declared value of the goods being valued, closely approximates to one of the following
values ascertained at or about the same time, (i) the transaction value of identical
guods, or of similar goods, in sales to unrelated buyers in India; (i) the deductive
value for identical goods or similar goods; (iii) the computed value for identical goods
or similar goods. Rule 3(4) of the Customs Valuation Rules, 2007 states that if the
value cannot be determined under the provisions of sub rule (1) of Rule 3, the value
shall be determined by proceeding sequentially through Eule 4 o REule 9 of the
Customs Valuation Eules, 2007,

6.2 Consequent to CRA objection, this issue was taken up with M/s SMTL-SEZ.
M/s SMTL-SEZ has submitted that they themselves are importing in Surat SEZ the
identical goods from unrelated Party M/a, MNatec Medical Limited, Mauritius
regularly at a Unit price of Euro 15 for self consumption for manufacturing Stents.
They have derived the valuation in terms of Rule 8 of Customs Valuation Rules,
2007 and submitted Cost Accountant's Certificate deriving manufacturing cost as
Rs 1088/ - per unit, whereas they are clearing the said goods at higher price of Rs
1200/- per unit. Further, their unit is very big unit as compared to M/s Purpls
Medical Solutions Pvt. Ltd. and have capacity to produce 50,000 units per month.
Considering such a high capacity, they have several benefits of scale which
ultimately helps them in lowering down the manufacturing cost (procurement of
bulk quantity of Raw Material at discounted rates, reduced Overhead Cost, ete.) in
comparison to peer companies. The unit price of Ra 1200/- and Rs. 1225 /- adopted
by them considers manufacturing cost only and load of other costs viz. R & D,
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Clinical Trial, Logistics, Warehousing, Transportation, Marketing, Sales promotion,
Administrative overhead ete. are not considered in S8EZ as these are incurred outside
SEZ and hence loaded into price of further sale from DTA unit.

6.4 Bince the value declared by them before Customs is guite low than the selling
prices to end user by their related concemns, and SMTL-SEZ have failed to
demonstrate that their relatonship had not influenced the price of their Goods Le.
various types of "PTCA Dilatation Catheters/Balloon Catheters" and alao failed to
demonstrate that price of their Goods ie. various types of "PTCA Dilatation
Catheters/Balloon Catheters® cleared in DTA to their related concern unit SMTL-
DTA iz closely approxdimate to the transaction Value of identical / similar goods,
their reply is not acceptable and consequently, their transaction value, is also not
acceptable in terms of Rule 3 of the Valuation Rules, the same is required to be
rejected as provided under Rule 12 of the Customs Valuation Rules, 2007, and
recourse 15 to be talen to the subsequent valuation rules. Accordingly, Rule 4 or

Rule 3 is to be applied where the actual price of the identical or similar goods are
available.

6.8 In terms of Hule 4 of the Customs Valuation Eules, 2007, the wvalue of
imported goods shall be the transaction value of identical poods sold for export to
India and imported at or about the same time as the goods being valued, In terms
of FRule 5 of the Customs Valuation Eules, 2007, the value of imported goods shall
be the transaction value of similar goods sold for export te India and imported at or
about the same time as the goods being valued. As per sub rule (3) of the Rule 4 if
more than one transaction value of identical / similar goods is found, the lowest
value shall be used to determine the value of imported goods.

6.6 M/s SMTL-SEZ has not cleared identical goods viz. "PTCA Dilatation

Catheters/Balloon catheters" to any independent buyvers in DTA during the period
of this notice.

6.7 It is noticed that similar goods (PTCA pre/post-Dilatation Catheters) were
cleared by another SEZ unit (M s Parple Medical Solutions Pvt. Ltd.)" earlier lenown
as "‘M/s MIV Therapeutic India Pvt. Ltd.” Now M/s Purple Microport Cardiovascular
Pvt. Ltd) in DTA at an average rate of Rs. 3178 per unit {Invoice No 019/ 19-20 dated
253.06.2019, 016/20-21 dated 24.06.2020, 004/20-21 dated 29.07.2020, and
T4/2021 dated 25.10.2021 are enclosed as RUD-3 to this SCN).The actual
transaction value is therefore required to be computed by taking into account the
prevailing price of the similar goods cleared into DTA by other SEZ, unit namely
'M/s Purple Medical Solations Pvt. Ltd.' earlier known as ‘M/s MIV Therapeutic
India Pvr. Ltd." (Now M /s Purple Microport Cardiovascular Pvt, Lud).

6.8 Taking into consideration the goods cleared by "M/ s Purple Medical Solutions
Pvt. Ltd. [earlier known as ‘M /s MIV Therapeutic India Pvt. Lud.' & Now M/s. Purple
Microport Cardiovascular Pvt. Ltd), it falls under the strict parameter of Rule 5 of
the Customs Valuation Rules, 2007 for computation of the transaction wvalue in
respect of all consignments of referred goods cleared by SMTL-SEZ into DTA to their
related concerns. SMTL-SEZ has declared lesser value for its DTA clearances in the
invoices for Customs purposes and not declared the actual transaction value in
order to escape and evade the customs duty liability, The said actual transaction
value i.e. Ka 3178/- per unit appears reasonable and therefore is liable to be
considered for computation of the assessable value in the instant case in terms of
Section 14 of the Customs Act, 1962 read with Rule 5 of the Customs Valuation
Rules, 2007 as discussed above,

T By applying the rate of Rs. 3178 per unit, the actual assessable value comes
to Hs. 15,12,06,062 /- n respect of DTA clearances to related concerns during the
period from April-2023 to March-2024 by M/s. SMTL-SEZ. Considering the value of
E=. 53,70,94.800/- declared at the time of DTA clearance before the Customs
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authorities in respect of the referred goods on which the duty was paid and the
actual transaction value of Ra. 5,70,94,800 /-, Thereof, the differential value is Es.
9,41,11,262 /- for the said period, which was mis-declared to the department has
been arrived at in the Annexure-A to this SCN and the differential dutv of Rs.
257,86, 486 - for the said period appears liable to be recoversed from SMTL-SEZ
under Section 28 of the Customs Act, 1962,

B. The said act of mia-declaration of value in reapect of the subject goods on the
part of SMTL-SEZ as discussed in the foregoing paras constitute an offence of the
nature described in Section 111(m) of the Customs Act, 1962 and thereby render
the said goods viz, "PTCA Dilatation Catheters /Balloon Catheters" cleared in DTA
to their related Concern unit SMTL-DTA valued at Rs. 13,12,06,062/- (re-
determined valae] liable for confiscation under Section 111{m) of the Customs Act,
1962. However, as the said goods are not available for confizcation, hence the fine
in lisu of confiscation is liable to be imposed. The differential amount of Customs
duty of Rs. 2,57,86,486/- as worked out in Annexure-A to this SCN is required to
be recovered from SMTL-SEZ under the provisions of Section 28(1) of the Customs
Act, 1962 along with interest at the prescribed rate on Customs duty evaded in
terms of Section 28AA of Customs Act, 1962, The aloresaid act of mis-declaration
and evasion of duty of Rs. 2,57,86,486/- on the part of SMTL-SEZ constitute an
offence of the nature described under Section 114A and 112 of the Customs

Act, 1962 and thereby rendering them liable for penalty under Section 114A and 112
of the Customs Act, 1962,

9. It further appeared that M/s. Sahajanand Medical Technologies Lid.
(GETIN:24AAFCST694L1Z0) (SMTL-DTA), while clearing subject goods from their
SEZ related coneern into DTA in collusion with SMTL-SEZ had entered into mis-
declaration of value in respect of the subject goods and constitute an offence of the
nature described in Section 11 1(m) of the Customs Act, 1962 and thereby rendered
the said goods viz. "PTCA Dilatation Catheters/Balloon Catheters" cleared in DTA
by their related concern SMTL-SEZ liable for confiscation under Section 111{m) of
the Customs Act, 1962. The aforesaid act of mis-declaration with an intent of
evasion of duty on the part of M/s. Sahajanand Medical Technologies Ltd., DTA
consztitutes an offence of the nature described under Section 112 of the Customs
Act, 1962 and thereby rendering themselves liable for penalty under Section 112 of
the Customs Act, 1962,

10. Therefore, a show cause notice F.No.GEN/ADJ/COMM/420/2024-TECH
dated 10,10.2024 was issued to M/s. Sahajanand Medical Technologies Ltd.
(GSTIN:24AAFCSTH94L2ZN), located at Plot No. 32 to 35 & 52 to 54, Surat Special
Economic Zone, 8achin, Surar-394230 calling upon them to show cause as to why:-

(ii  The valie of Rs. §,70,94,800/- (Rupees Five Crore Seventy Lakh Ninety
Four Thousand Eight Hundred Only] declared by them in respect  of
their goods "PTCA Dilatation Catheters/Balloon Catheters” cleared in DTA to
their related Concern unit SMTL-DTA during the period from April-2023 to
March-2024 as per Annesure-A to SCN should not be rejected under Rule 12
of the Customs Valiation (Determination of Value of Imported Goods) Eules,
2007 and re-determined as Rs.15,12,06,062/- (Rupees Fifteen Crore
Twelve Lakh Six Thousand Bixty Two Only) as mentioned in the said
Annexure, under Section 14 of the Customs Act, 1962 read with Eule 3 &

Rule 5 of the Customs Valuation [Determination of Value of Imported Goods)
Rulea, 2007 as applicable;

(i1 The goods i.e. "PTCA Dilatation Catheters/Balloon Catheters”™ cleared in DTA
to their related Concern unit SMTL-DTA totally velued at Rs. 18,12,06,062 -
(Rupees Fifteen Crore Twelve Lakh Six Thousand Sixty Two Only))ire-
determined wvalues) as detailed in the Annexure-A to SCN should not be
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(i)

(iv)

(v]

11.

confiscated under S8ection 111(m) of the Customs Act, 1962, However, as the
said goods are not available for confiscation, why redemption fine in lien of
confiscartion should not be imposed;

Differential Customs duty amounting to Rs., 2,57,86,486/- (Rupees Two
Crore Fifty Seven Lakh Eighty Six Thousand Four Hundred Eighty Six
only). as detailed in Annexure-A to SCN. evaded on the said poods, should
not be demanded and recovered from them under Bection 28 (1) of the

Customs Act, 1962

Interest should not be recovered from them on the said differential
Customs duty as mentioned at [ii) above, under Section 285AA of the
Customs Act, 1962;

Penalty should not be imposed on them under Section 112 and 114A of the
Customs Act, 1962,

M/s. Sahajanand Medical Technologies Ltd. [GSTIN: 24AAFCSTEO4L1Z0Y

Sahajanand Estate, Walkharia Wadi, Near Diabholi Char Hasta, Ved Hoad, Surat,
Gujarat — 393 004 (SMTL-DTA) were also called upon to show cause as to why
penalty should not be imposed on them under Section 112 of the Customs Act,

1962.

WRITTEN SUBMISSION :-

12.
where

M/s. SMTL-SEZ, submitted written reply to show cause notice on 11.02.20235,
in it has been nter-alia submitted that the salient issues to be addressed in

thiz case are as follows —

(il

fii)

(i)

fiv]

fvii)

Whether the supply of goods by the SEZ unit to DTA buver. who was
liable for the eustom duties as per sez & custom act. If DTA buyver
who has filed BE, then demand from the sez unit of differential
custom duty has been sustainable or not.

Whether the demand of differential duties without reassessment of
the BE under section 17(4) has been sustainable or not.

Whether the SEZ unit & DTA unit has been treated as related unit,
when both the unit has been operated under the different act or not.

Whether without following the Custom Valuations Rules, demand of
differential custom duty is sustainable or not.

Whether on the basis of third party clearance value and bill of entry,
determination of clearance wvalue & differential demand of duty is

justifiable or not.

When the noticee has produced coat working & herewith submitting CAS-
4, even though demand of differential duty is justifiable or not.

Whether if noticee liable for the differential custom duty wheresin 1GST
amount is included, then IGST 15 allowahle as a credit to DTA unit. So it
has been revenue nsutral.

fviiij ~ Whether the recovery of interest is permissible in law or not;

(L)

(%)

(]

13.1
liable

Whether the confiscation and redemption fine thereon are justifiable or
not

Whether extended period demand can be involkable or not.

Whether notices liable for the penalty u/s. 114A & 112 of the custom act,
1962,

Regarding the supply of goods by the SEZ unit to DTA buyer, who was
for the custom duties as per sez & custom Act. If DTA buyer who has filed

13
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BE, then demand from the sez unit of differential custom duty has been
suatainable or not M/s SMTL-8EZ submitted that as per rule 48 of sez rule for
the sale in domestic tariff area DTA buyer has to file BE & pay appropriate duties,
a0 demand of the duties from the SEZ unit instead of the DTA is not sustainable &
tenable.

13.2 Regarding the demand of differential duties without reassessment of the
BE under section 17{4} haas been sustainable or not, M/s SMTL-8EZ submitted
that when department has assessed BE under custom act, without re-assessment
under sec 17(4), demand of differential custom duties is sustainable in light of apex
court decigsion in the cage of ITC Ltd vs CCE Kolkatta- 2019 (368) E.L.T. 216 [S.C.).

13.3 Regarding the SEZ unit & DTA unit has been treated as related unit, when
both the unit has been operated under the different act or not, M/s SMTL-SEZ
submitted that as per sub-rule [7) of Rule 19 of the Special Economic Zone Rules,
2006 it clearly provides that if an enterprise is operating both as Domestic Tariff
Area lnit as well as a Special Economic Zone Unit, it shall have two distinet
identities with separate books of account, but it shall not be necessary for Special
Economic Zone to be a separate legal entity,

14. As regarding the demand of differential Customs duty, it has been submitted
by M/s. SMTL-SEZ that being a medical device manufacturer / implants
pharmacentical products, they have a team to research on product before
development and commercial manufacturing and their research and development
team is working from the DTA office located in Surat. It has been submitted that
once the R & D i done and product is approved for manufacturing, the
manufacturing is carried out in the 8EZ unit of the company located in S8achin B8EZ,
which is engaged in manufacturing as well as export of goods and sale to the DTA
in India through its warehouse located in DTA, from where the goods are further
distributed to other warehouse as well as customers. It has been submitted that
SMTL-SEZ is filing Bills of Entry for Home Consumption on behalf of related to DTA
units namely M/s. SMTL-DTA in terms of proviso to sub-rule (1) of Rule 48 of the
SEZ Rules, 2006 and clearing goods as per Rule 47(1) of the SEZ Rules, 2006.

15.1 M/s. SMTL-BEZ has referred to Rule 48 of the SEZ Rules, 2006 and has
submitted that in respect of goods cleared from SEZ unit into Domestic Tariff Area,
the valuation miles are applicable as they are applicable to goods when imported
into India.

15.2 M/s. SMTL-3EZ has referred 1o CBEC [now CBIC) Circular No. 38 /2007 -Cus.
dated 9.10.2007 and has submitted that as per Sr. No. 2 of Valuation Rules, the
valuation applicable is same as applicable for identical goods. It has been submitted
that in the present case, M/s. SMTL-83EZ had also exported the identical goods at
the same clearance value, It has also been submitted that the Valuation Eules are
applicable in sequence and in the present case, Rule 2 is applicable for valuation of
clearance value, whereas the Department has followed Rule 6 of Customs Valuation
Rules, 2007, wherein the mechanism has been given for rejection of declared value
and thereby the department has rejected the valuation of the geods on the ground
that M/s, SMTL-SEZ had cleared the poods with low valuation / price, [t has further
been submitted that M /s, SMTL-SEZ has cleared the identical goods to DTA unit as
has been exported, and they have considered the same valuation for exported goods.
Therefore, the department cannot deny the valuation of the noticee. M /s, SMTL-SEZ
referred to Bule 4 of the Customs Valuation Rules, 2007 and has submitted that the
valuation of imported goods for the identical goods ig the same as valuation of
identical exported goods.

15.3 M/s. SMTL-SEZ has further submitted that the next rale in sequence is Rule
5 of the Customs Valuation Rules, 2007, which pertains to determination of
assesaable value of imported goods on the basis of transaction value of similar

14
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goods, It has heen submitted that as per sub-rule (2] of Rule 5, clauses (b) and (c)
of sub-rule (1), sub-rle (2} and sub-rule {3} of Bule 4 have been applied mutafis
mutandis in respect of similar goods; that Rule 4{1)(b} of the Customs Valnation
Rules. 2007 requires that the transaction value of identical goods in a sale at the
game commercial level and in substantially the same quantity as the goods being
valued shall be used to determine the value of imported goods. Further, Rule 4[1)(c)
of the Customs Valuation Rules, 2007 specifies that where no sale referred to in
clause (b) of sub-rule {1} is found, the transaction value of identical goods sold at a
different commercial level or in different guantities or both, adjusted to tale account
of the difference attributable to commercial level or to the quantitv or both, shall be
used, provided that such adjustments shall be made on the basis of demonstrated
evidence which clearly establishes the reasonableness and acouracy of the
adjustments, whether such adjustment leads to an increase or decrease in the value.

13.4 M/s. BMTL-8EZ has submitted that the expression “commercial level® has
been used in Rules 3, 6 and other Rules of the Customs Valuation Rules, 2007,
though the said expression has not been defined statutorilv, hence its meaning
neasds to be gathered from the judicial pronouncements. They have cited following
decisions -

{1} Mew Holland Tractors (India) Pvt. Ltd. Vs, Commr. of Cus. [2002 (144) ELT 410
(Tri.)]

{1}  Narayan International Vs. Collr, of Cus, [1992 (58) ELT 126 (Tn.}]

(im)  Pungab Miryat Ayat Pvi Ltd. Ve, Collr. of Cus. [1992 (S8) ELL.T. 3400(Tr.1)

{iv)  Collector Vs. ATCO Inds. Ltd. [1996 {86} E.LT. A76{5C)]

(v Commissioner of Cus. Vs, Hewlett Packard Lid. [1999 (108) ELT 221 (Tri)]

{vi})  Gemplus India Pvt. Ltd. Vs. Commr. of Cus. [2005 (185) ELT 269 (T 1]

(vii)  Sellers Men Ve, Commyr, of Cus, (Tmp ) [2009 (248) ELT 338 (Tr.)]

(viit) D.R. Polymers Ltd. Vs. Commr. of Cus. J[2004 (166) ELT 393 (Tri)]

(1x}  Commr of Cus. Ve, Meera Impex [2004 (16 T) ELT 446 {Tn.}

(x) Volvo India Pvt. Ltd. Vs. Commr. of Cus [2005 (1580) ELT 489 (Tn.)]

15.5 M/s. SMTL-3EZ has also cited following case laws wherein imported goods
have been held to be similar or transaction value of the similar goods have been
used to determine the assessable value of the imported goods.

(il Unit Traders Vs Commr. of Cus. [2012 (28) STE 433 (Mad.}]

{11} East African Traders Vs. Collr. [1998 (97) ELT AL48 (5C)]

(m)  Shyam Antenna Electronic (P} Ltd. Vs Collr. of Cus. [20403 (162) ELT 898 (Tri.)]
{iv}  Big Byte Corporation Vs, Commr. of Cus. [2006 (201} ELT 70/ (Tr1.)]

(v)  Seagram India Pvt. Ltd Vs, C.C., ICD Tughlakabad [2009 (247) ELT 447 (Tri.)]
{vi}  Lan Eseda Inds. Ltd. Vs. Commr. of Cus. [2010 (258} ELT 3 (5C}]

{vil) Commr.: of Cus. Vs. Pioneer Impex [2015 (3119) ELT 355 (8C)]

{(viii) Commr. of Cus. Vs, Arvan Electronics [2015 (319) ELT 607 (5C))

(x)  Commr. of Cus. Vs, National Lamanation Inds, [2016 (331)ELT 18 {5C)]

(x) Dev Anand Agarwal Vs, Comumr. of Cus, [2016 (337) ELT 397 (Tri.)]

Case laws wherein goods not held to be similar

(1 (Glass Moulding Inds. Vs, Collr. of Cus. [1994 (69 ELT 590 (Tr.)]

(m}  Nitsova Diamond Tools Vs. Collr, of Cus, [1994 (74) ELT 49(Tn.)]

(i)  Puja International Vs, Collr. of Cus. [1995 (76) ELT 69 (Tr.)]
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{ivl  Dujodwala Paper Chemicals Ltd. Vs, Comumr, of Cus. [1999 (110) ELT 901 (Tr1)]
(v) CEAT Ltd. Vs Commr of Cus. [2000 (125) ELT 917 (Tri.})

{vi)  Commr of Cus. Vs, Modern Overseas [2005 (184) ELT 65 (Tri.]]

{(vir} Parag Sheth Vs. Commr. of Cus. [2005 { 188) ELT 391 (Tr.)]

(viii) Sn Venkatesh Enterprizes Vs, Commr. of Cus. [2005 (192} ELT 818 {Tn.)]

{ix}) Keveeyam Company Vs. Commr. of Cos. [2006 (194 ELT 447 (Tt}

(x) Meha Intercontinental (P} Ltd, ¥s, Commr. of Cus. [2006(202) ELT 530 (Tri.)] - [2008
{221} ELT A32 (SC)]

{xi}  Tech Tromx India Vs. Commr. of Cus, [2006 (203 ELT 301 (Trti.)]
(xit) Commr, of Cus. Vs, Inox India Lid. [2007 (209} ELT 320 (Tri.1]

(xiit) Commr, of Cus. Vs, Frontline Prnters Ltd. [2007 (211) ELT 345 (Tri.)]
{(xiv) WViyav Leather Stores Vs, Commer. of Cus. [2007 (215) ELT 304 (Tr.)]

(xv) Commr. of Cus. Vs, B.C. Trading Company [2008 (223) ELT A133 (50]] - [2006
(2023 ELT 6192(Tr1.-Bang. )]

{(xv1) Samar Polytex Ltd. Vs, Comumr, of Cus, [2000 (238) ELT 621 (Tn.}]
(xvil) Commr. of Cus. Vs, Misn Apparels Pvt. Lid, [2009 (239) ELT 468 ( Tri.}]
(=i} Aneja Steels Ve, Commr. of C.Ex. [2016(331) ELT 95 (Trvp]]

15.6 M/s. SMTL-SEZ has submitted that thus the department’s act of demanding
the differentinal Customs duty without following the provisions of the Customs
Valuation REules, 2007 is not justifiable and sustainable in the interest of law and
justice.

16. As regards the issue whether determination of clearance value and differential
demand of duty on the hasis of third party clearance value and Bill of Entry, is
justifiable or not, M/s. SMTL-8EZ has submitted that the department noticed that
similar goods [FTCS pre [ post Dilatation Catheters) were cleared by another SEZ
unit M/s. Purple Medical Solutions Pvt., Ltd. in DTA at an average rate of Rs, 3178/ -
per unit, which appears reasonable and therefore liable to be considered for
computation of the assessable value in terms of Section 14 of the Customs Act, 1962
read with Eule 5 of the Customs Valuation Rules, 2007, M/s. SMTL-SEZ has
submitted that the SCN has considersd the goods sold by M/s. Purple to its DTA
unit as “Identical Goods™ under Rule 4 of the Rules.

17.1 M/s. SMTL-8EZ has referred to the definiion of expreasion *identical goods®
given at Rule 2{d) of the Customs Valuation Eules, 2007 and has submitted that the
goods for which the buyer incurs a certain cost are not identical with goods wherein
no cost has been incurred by the buver. It has further been submitted that in the
present case, the DTA unit (the buyer] has incurred the cost of R & D as well as
sales and marketing cost, accordingly the goods transferred by the noticee (SMTL-
SEZ) as well as M/s. Purple are not identical goods. It has been submitted that if
the goods cleared by the noticee (SMTL-8EZ) and M/s, Purple are not identical
goods, then merely on the basis of valuatiom of M{s. Purple, the demand of
differential Customs Duty is not justifiable.

17.2 It has been submirtted that as per the provisions of BEule 7 of the Cusmoms
Valuation Rules, 2007, the value of goods is to be based on the unit price of goods
gold in the greatest aggregate quantity to persons who are not related to the sellers
in India. It has been further submitted that the import made by SMTL-SEZ from
NATEC squarely falls into this category as the import is made by SEZ unit (SMTL-
SEZ) in India from an nnrelared party ontside India and the value of imports from
Natec is close to the value of transfer by SEZ unit (S8MTL-8EZ) to the DTA unit
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[SMTL-DTA) and hence the transaction value declared by the noticee should be
acceptable,

17T.3 M/s3 SMTL-S8EZ has submitted that it is clear from the above submizszion that
the act of the department of demanding differential Customs duty on the basis of
the third party valuaton is not sustainable in the interest of law and justice.

18.1 M/s. SMTL-3EZ has submitted that they themselves are regularly importing
the identical goods in Surat SEZ from unrelated party M/s. Natec Medical limited,
Mauririus at a Unit price of Euro 15, for self-consaumption in manufacturing Stents.

18.2 M/s. S8MTL-3EZ has submitted that they have derived that valuation in terms
of Fule 8 of the Customs Valuation Rules, 2007 and submitted Cost Accountant’s
Certificate, deriving manufacturing cost as Rs, 1088/- per unit, whereas, they are
clearing the said goods at higher price of Rs. 1200/ - per unit. M/s. SMTL-SEZ has
submitted CAS-4 Certificate from Cost Accountant for Cost of Production during
2019-20, 2020-21 and 2021 -22, wherein cost of balloon 13 as under

Year Total cost per Balloon (in
Rs.)
2019-20 105021
2020-21 1059.00
T2021-22 990.58

18.3 It has been submitted that the unit price of Ra. 1200/ - adopted by them by
considering mamifacturing cost only and load of other costs iz R & D, Clinical
Trial, Logistics, Warehousing, Transportation, Marketing, Sales Promotion,
Administrative Owerhead etc. are not considered in SEZ, as these are incurred

outside SEZ.

18.4 M/s. SMTL-S8EZ has further submitted that as compared to M/s. Purple
Medical Solutions Pvt. Lid., their unit has capacity to produce 50,000 units per
month, therefore, they have several benefits of scale, which ultimately help them in
lowering down the manufacturing cost due to procurement of bulk guantity of raw
material at discounted rates, reduced overhead cost etc., as compared to peer
COMPAarnes.

18.5 M/s SMTL-SEZ submitted CAS-4 certificate from Cost Accountant for the cost
of production for F.Y 2023-24 where total cost per balleon 18 Bs.1157.93.

18.6 It has been submitted that the relationship between SEZ unit and DTA unit
has not impacted the value of transfer and hence the transaction value should be
accepted as per Rule 3 of the Customs Valuation Rulea, 2007, It has further been
submitted that the SEZ unit has not only recovered the cost incurred but also earned
a margin on the same, as substantiated by the Cost Certificates submitted by them.
They have contended that the difference between value charged by SEZ unit to DTA
unit and the value charged by DTA unit to customers is mainly to recover the cost
incurred by the DTA unit at varnous stages; that since these are not the cost of the
SEZ unit, they are not required to be added to the transaction value, Accordingly,
the transaction value as per Rule 3 should itself be accepted and there 13 no need
to verify the applicability of further provisions.

18.7 M/s. SMTL-5EZ has submitted that the goods imported by it from Natec
should be considered as ‘identical goods'. These goods are similar in nature and are
at the same commercial value, Since the value of these goods is similar to the value
in question, the transaction value in their case should be accepted. It has further
been submitted that as there are no ‘similar goods’, as provided under Eule 3, this
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provision is not applicable in their case. They have submitted that the value at which
goods imported by SEZ unit from Natec should be accepted under Rule 7 of the
Customs Valuation Eules, 2007 and sinee it is near to the vahie under question,
their transaction value should be accepted.

19. M/s SMTL-3EZ has submitted that in the show cause notice, sale of *Glide
Angio Catheter -Pack of 5 Pes™ has also been considered., which are medical
accessories and not *PTCA Dilatation Catheters or Balloon Catheters, therefore
differential duty of Rs. 44,642/- is incorrect.

20. M/s SMTL-8EZ has submitted that the duty demanded has a portion of basic
Customs duty plus 1GST, whereas 1GST is allowable as credit to DTA unit, which
can further be used for providing domestic and export supply, s0 it has revenue
neutral sitnation. In the present case, the IGST amount is allowable as credit to DTA
unit, so it is revenue neutral situation to that extent. They have relied upon the
following decisions —

(i) Popular Vehicles & Services Lid. Vs, Commissioner of Central Excise. Kochi [2010
(16) STR 493 (Tn. — Bang.)]

(i)  Dineshchandra B Agarwal Infracon Pvit. Ltd, Vs, CCE, Ahmedabad [2010 (18] STR
39 (Tn.- Ahmd.)]

(ir]  Shaknh Auto Components Lid. Vs Commuissioner of Central Excise, Salem [2009 (14]
STR. 694 (Tri. — Chennai)|

21. M/s. BMTL-8EZ has submitted that as the alleged confiscation of the goods
is invalid, unjustified and without authority of law and also the re-valuation of the
subject goods under reference is not sustainable in law as aforesaid, rendering the
consequential demand of duty raised against then also untenable in law, they are
not liable for pavment of any interest under Section 28AA of the Act.

22. As regarding the proposal for holding goods liable to confiscation, M /s, SMTL-
SEZ has submitted that their act has been bona-fide and there was no mala-fide
intention to evade Customs duty, therefore, the confiscation of goods iz not
justifiable in the interest of justice. So far as the alleged seizure of the goods is

concerned. the same is abschately unjustified and invalid as explained in detail
hereinabove, They have relied upon the following decisions —

(1) G. M. Exportz Vs, Commissioner of Customs, Bangalore [2008 (226) E.L.T. 571 (Tri
—Bang )]

(it & E India Industrial Pvt. Lid. V5. Commissioner of Customs, Chennan [2010 (252)
E.L.T. 78 (Tri, — Chennai)]

()  Amar Industries Va. Commussioner of Customs, Bangalore [2010 (256) ELT 120 (TrL
— Bang,J]

(v} Cutanjali Gems Ltd. Vs, Commussioner of Customs (CSI Airport)., Mumbai [200 1 (264)
ELT 574 (Tri. — Mumbai]]

23. As regards invocation of extended period in the show cause notice, M/s.
SMTL-8EZ has submitted that thev have produced relevant certificate to the
Customs authority at the time of clearance of imported poods, which has been
allowed for clearance after due verfication by the Customs officers. It has been
submitted that nothing has been suppressed by them, therefore, extended period of
limitation is not invocable in the notice issued on 26.12.2022 for the period January,
2018 to February, 2022, It has been submitted that when each fact has been in the
knowledge of the department, then extended period is not invocable

24.1 M/s SMTL-SEZ has submitted that the Hon'ble Supreme Court, while dealing
with the meaning of expression “suppression of facts” in proviso to Section 11A of
the Act (Central Excise Act, 1944), in the case of Pushpam Pharmaceutical Company
Vs. Collector of Central Excise, Bombay [19953 Supp (3)3CC 462, held that the term
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must be construed strictly, it does not mean any omission and the act must be
deliberate and willfal to evade payment of duty. It has been further submitted that
there was no deliberate intention on their part not to disclose the correct information
or te evade pavment of dutyv. They have further relied on the following decisions —

(1) Coastal Energy Pvt. Ltd. Vs, Commussioner of Cus., C. Ex., & 5. T., Guntur [2004 (310)
ELT 97 (Tri. — Bang.)]

(i1}  MNizam Sugat Factory Vs, Collector of Central Excise, AP, [2008 (95 T.R. 314 (5.C.)]

(i)  Commissioner of Customs Vs, Cochin Minerals & Rutiles Lid, [2010 (2539 E.L.T. 182
{Ker.}|

(iv)  Continental Foundation Ji. Venture Vs, Commissioner of C, Ex., Chandigarh-1 [2007
(216} ELT. 177 (5.C.}]

24.2 M/s. S8MTL-SEZ has submitted that it is clear from the above that the show
cause notice issued to them on 10.10.2024 for the period from April 2023 to March
2024 is barred by limitation and hence, the same deserves to be dropped at onee.
Thus, the demand of Customs duty on clearance of goods for the period prior to 1
vear was time barred and required to be dropped.

235. As regards proposal for imposition of penalty under Section 112 and 114A of
the Customs Act, 1962, M/s. SMTL-3EZ has submitted that they have acted hona-
Jide, there ware no collusion with supplier for evasion of duty, fact of the cage and
test report was available at the time of cleamnce, so no penalty may be applicable
on them.

26. M/s SMTL-SEZ has therefore requested to drop the demand of Customs duty
of K=, 2,57,86,486/- and interest thereon and drop the demand of penalty under
section 112 and 1144 of the Customs Act, 1962, They also requested that they may
be heard in person before taking anyv decision in this matter.

27. M/sa. SMTL-DTA submitted written reply to show canse notice on 11.02.3025,
wherein it has been inter-alin submitted that as per the department's contention,
SMTL-SEZ has declared lesser value for its DTA clearances in the invoices for
Customs’ purposes and suppressed the actoal transaction value in order to escape
and evade the Customs duty liability; that the main noticee M /s, 8MTL-8EZ, in its
written submission, has denied all the allegations, therefore, the charges made in

the show cause notice regarding failure to pay Customs duty is totally baseless and
unsubstantiated.

28.1 M/s SMTL-DTA has further submitted that M /s. SMTL-SEZ has filed their
written reply in respect of the show cause notice and they desire to adopt all the
arguments and submissions taken by the main notices against the demand of
Customs duty with interest and penalw, for their reply as well, M/s. SMTL-DTA has

requested to talee the same into account for their reply as well.

28.2 M/s. SMTL-DTA has also submitted that even though M/s. SMTL-SEZ was
liable for higher rate of duty, they would be eligible for the Cenvat credit thereof and
g0 1t would be revenue neutral situation and there is no less 1o the Govertunent.

28.3 M/s SMTL-DTA has submitted that they have not done anvthing which has
rendered them liable for penalty, as proposed. The said section clearly provides that
penalty will be imposable under Section 112(b) of the Customs Act, 1962 only when
they have knowingly contravened the provi=sions of the Act. They had no special or
extra henefit on saving any Customs duty, being purchaser of the main noticee. They
did not have any such intention to save or evade any Customs duty for the main
notices and they have not acted in any manner in personal capacity, which was
harmful for the revenue. Therefore, penalty is not imposable on them under Section
112 of the Customs Act, 1962, the show causs notice is not sustainable and requires
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to be vacated. The show cause notice has not appreciated that penalty is not
imposable on the purchaser of the company.

28.4 M/a. SMTL-DTA has requested to take lenient view in the interest of law and
justice, drop the demand of penalty under Section 112 of the Customs Act, 1962,
Thev also requested that they mayv be heard in person before taking anv decision in
this matter.

PERSONAL HEARING

29. Personal hearing was held on 14.02.2025 when Shri Vipul Khandhar,
Chartered Accountant appeared on behalf of M/s SMTL-SEZ and M/s SMTL-DTA
before me., He reiterated the submissions made on 13.02.2025, He further submitted
additional submissions during personal hearing.

DISCUSSION AND FINDINGS :-
30. 1 have carefully gone through the subject show cause notice, submissions
dated 11.02.2025 made by the noticees (M/s. SMTL-8EZ and M /s, 8MTL-DTA) in

written replies as well as during the course of personal hearing and other evidences
and decuments available on record.

31.1 Firsdy, I would like to address the contention of M /s SMTL-SEZ whether the
customs duty can be demanded from SEZ unit when DTA buver filed BE. In this
connection the primary contention raised by BMTL-8EZ i= fallacious as the Billa of
Entry were filed by M/s SMTL-SEZ themselves and not by M/s SMTL-DTA. 1 find
that as per Section 30 of the SEZ Act, 2003, any goods removed from a Special
Economic Zone to the Domestic Tariff Area shall be chargeabls to duties of customs
including anti-dumping, countervailing and safeguard duties under the Customs
Tariff Aect, 1975 [51 of 1975), where applicable, as leviable on such goods when
imported. Further, Rule 47(1) of the SEZ Rules, 2005 provides that a SEZ Unit may
scll goods and services including rejects or wastes or scraps or remnants or broken
diamonds or by products arising during the manufacturing process or in connection
therewith, in the Domestic Tariff Area on payvment of Customs duties under section
30, subject to the following certain conditions, [ also find that as per proviso to Rule
48(1), the Bill of Entry for home consumption may also be filed by a Unit on the
basis of authorzation from a Domestic Tarnff Area buyer.

31.2 Thus, from the plain reading of the above provisions of law, it is evident that
the liability to pay Customs duty is on the SEZ unit who filed the Bills of Entry and
not on the buyer in DTA. [n this caze, the Bills of Entry for assessment were filed by
M/s SMTL-SEZ and, thereifore, the contention of M/s SMTL-SEZ that DTA biyver
has to file BE and pay appropnate duties, so demand of the duties from the SEZ
unit instead of the DTA is not tenahle.

32.1 Secondly, M/s SMTL-SEZ contended that when department has assessed BE
under Customs Act, without reassessment under sec 17[4), demand of differential
custom duties is not sustainable in light of apex court decision in the case of ITC
Ltd vs CCE Kolkata. In this regard, | find that Section 28 provides the machinery
provision for making re-assesament under the provisions of Section 17(4) and 17(3).
It provides for issuance of Show Cause Notice. Intertwining of these two sections is
completed by way of sub-section 11 of section 28. Machinery provision cannot be
separated from the provisions for making re-assessment of the Bill of Entryv. In the
case of Canon ndia Pt Lid. v. Commissioner of Customs [2021 (376) E.L.T. 3 (8.C.]],
the Hon'ble Supreme Court has observed as follows:-

"12. The nature of the power to recover the duty, not paid or short paid after the goods have
been assessed and cfeared for import, is broadiv a power fo review the eaviier decision of
assessment. Such a power i not inferent it any authority, Indeed it has been conferred by
Serction 28 avdl orier relited provisions,
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32.2 In the case of TC Ltd-2019 (368) ELT 216 {8.C.) the issue was related to
filing refund application without challenging the assessment order and the issue is
clearly distinguishable. 1 find that Hon'ble Tribunal in the case of Asio Motor Works
v. Commissioner — 2020 (371) EL.T 729 (Tri. - Ahmd.) held that demand can be
raiged under Section 28 without challenging assessment. Hon'ble Tribunal held as
under:

& I fas been argried by the Ld Connsel for AMW that stnce the assessoment has wor been
challenged, demond under Secrion 28 conmol be raised. fn iis regard Ll AR Jwad relied on
decision of Ld, Apex Conrt in case of Jom Shudh Vanaspati Ltd. (supra) wherein it has been
held thar the demand can be roised wnder Section 18 even §f challenging assessment
Conseguently His argtonent of Ld Cownsel for AMW 5 refected,

32.3 In the case of Jain Shudh Vanaspoti Lid 1996 (86) EL.T. 460 (S§.C.), Hon'ble
Suprems Court held as under:

50t i paresnt that @ show canse motice wnder the provisions of Section 28 for peveneant of
Customs duties nof fevied or shori-levied or ermonecusly refuinded can be fssuwed only
swbsequent fo the clearance imder Section 47 af the cancerned goods. Further, Section 24
provides fine limits for the issuorce aof the show cause notice therennder commrencing ffrom the
“relovemit dewe ") “releveny dove ™ fs defied by subosecrion (33 of Section 28 for the prrpose aff
Secrion 28 1o be the dare on which the order for clearance of the goods Ty been mode i a
cose where duty has not been levied: which 1s to sav thet the dete wpon witiel the pevmissible
period begins to run is the date of the order under Section 47, The High Court was. therefore

in error in coming fo the conclision Hat noe show cause nottce under Section 28 could Trave
feen iszied wntl and unfess the order under Section 47 head been firs revised wnder Secrior
130,

Section 24 reaeds tlhs -

"8 124 - Bsue of show-canie notice before confiscation of goods, efc. = No order confiacaring
any goods or impasing peralte on ame person shall be made wmder thns Claprer smfess the
owner of the goods or such person -

fal £5 ghven a nofice i wreiting trflorming hi of the groumds on winel it is proposed o
confiscate the goods or to fmpose a pPemain;

Bl is given an apporfimit af making o reprexemtation i writing within such reasonabie time
as i be specifted in the notice against the erownds of confiscarion or imposition af penalty
mieattaned theratn, ard

fr) is given la rensomable opportunity of being heard in the matter -

Provided that the notice referred to in clouse ia) and the representation referred to in ofmise
(B mery, at the request af the person concermed be aral ™

g The case of the appellants ut the show cause notices Is that the siatnless steel contaimers
i wirich the said off was imparfed were bemned, theat the siafmless steel confainers were
deliberately camoviflaged by painting them to resemble mild steel cortairers, and that this was
dore witlt a view to enabiing their clearance, A clearance arder wunder Section 47 abtained by
framecilent means such as tiis (55, in foct, be soi cannal debar the issiance of 0 show-couse
notice for conficeatton of goodds under Section 124 Freawd, ifestoblished, amravels all, Anorder
mrider Section 47 obtained by the emplovment of frovwdident methods does not have jo be sel
aside by the exercise of revisional powers under Sechion 130 before the tl-effects of the frowd
can e ser right by mitiation of the process af confiscation of the fravdulently cleared goods
wirder Section 124,

32.4 | also find that Hon'ble Tribunal in the case of National Alumantum Compeangy
Lid.-{2023) 8 Centax 3] (Tri.-Call, has considered the order in the case of JTC Lid
[supra) Section 28 provides the machinery provision for making re-assessment
under the provizions of Section 174} and 17(3). It provides for issuance of Show
Cause Notice, Intertwining of thess two sections is completed by way of sub-gection
11 of section 28. Machinery provision cannot be separated from the provisions for

21



GENADY A DOMM A4 20/ 2024-TECH-0/0 FR COMMR-CLIS-AHMEDATAD IF 2721300 02 S

making re-assessment of the Bill of Entry. Hon'ble Tribunal after discussing various
case laws, inclading the case of ITC Lid. (supra), held as under:

11, In onr view Secrion 28 provides rle machinery pravision for moking re-acsessment under
the provisions of Section [7{4) and 17¢5). It provides for isswance of Show Canse Notice.
Irrernwining of rthese mwo sections i complered by wey of sib-section ! of secrion 28
Machinery provision cavmet be sepavated from the provisions for making re-assessment of the
Bill of Entey. If the ergivmenyt of the Conrcel for Appellons was to be adwittted, it will meake i
provisions of Customs Act weworkalle m in everv case where Revenie do not agree witl the
seff-assessment and Appeal will be filed before the Ld. CommissioneriAppeals] and only dajter

decision of the Ld Conmmissioner(Appeals) and an order under section 46 for clearance af the
goads wanld be isswed by the Customs Officer. This is going fo canse wndie hardship to the

brporters in every case. Accordingly, we are not inclined ro agree with the sulmvissions made
I the Appellant/Appellants Counnsel i respect of the Miscellaneous Application filed.
Therefore, the Mircelloneous Applicartion is aismissead

32.5 Inview of the above, the contention of M/s. SMTL-SEZ that when department
haz asaeszed BE under Customs Act, without reassessment under sec 17(4),
demand of differential custom duties s not sustamnable in light of apex court
decision in the case of ITC Ltd vs CCE Kolkata.

33.1 Now coming to the merits of the case, the main issue involved in this case is
whether the value of Rs. 1200/- per unit declared by M/s. SMTL-SEZ for clearance
of "PTCA Dilatation Catheters” to related persons [SMTL-DTA) in DTA can be
considered as transaction valuc and accepted under Rule 3(1) of the Customs
Valuation Rules, 2007, as contended by the noticees or the said value 18 required to
be rejected under Rule 12 of the Customs Valuation Rules, 2007 and determined
under Rule 5 of the Customs Valuation Bules, 2007, as proposed in the show cause
notice,

33.2 Rule 3 of Customs Valuation Bules, 2007 reads as follows -

“Rule 3. Determination af the method of valuation. -

(11 Subject to rule 12, the value of imported goods shall be the romsaction value adiusted in
aocordance with provisions of rale 10;

(2 Vafue of imported goods under sub-rile (1) shall be accepred :
proviched they -

fl tive boover and seller ave mor related, or where the hver and seller are related, thet
transaction valie 5 acceprable for customs purposes ander the provisions of sub-riffe (3
Balow,

(3 (e Where the buver and seller are related. the fransaction valve shall be accepted
provided that the exanrination of the ewcumstances of the sale of the rmported goads findicate
thar the relaonsihip did nor mffence ihe price.

(B} frn a sale berween related persons, the transaction valwe shall be accepred, whenever
e importer demonsirates thar e declared valve of the goods Deing vealwed, closeh
approximates fo one af the following valhies ascertained at or ahowt the same finne-

fiy  the tremsaction vahee of idemtical goods, or-of similar goads, in sales fo nirelated
frenvers tn fndia;

fiil  the dedictive vaiue for tdeniical goods or stiilar goods,

fiii} the compreted value for identical goods or similar goeods.
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Provided that in applving the valies wsed for comparison, due accownrt sfhall be
raken of desmonstrated difference th commercial levels, guantity levels, adfustimeants in
accordance with the provisions of rule 10 and cost incurred v ihe seller in sales in
which he and the buver are not related:

fc) swbseirute vafues shall nor be estabitshed wmder the provisions of clanse (60 of tiis
stl-rule.

(1 i the valie camnol be defermined urder the provisions of sub-rule (1), the valwe siall be
determined by proceeding sequentially through ride 4 10 9.7

33.3 It is not in dispute that M/s. SMTL-8EZ and M/s. SMTL-DTA are related
persons. Therefore, in view of the provisions of clause (d) of sub-rale (2) of Rule 3 of
the Customs Valuation Rules, 2007, it requires to be examined whether the

transaction vahie is acceptable for Customs purposes under the provisions of sub-
rule (3] of Rule 3 of the said Rules,

33.4 It has been observed that M/s. SMTL-SEZ has cleared the goods in DTA only
to two related persons viz. M/s. SMTL-DTA, at unit price of around Rs.1.200/-.
These gooda have subsequently been sold by the buyers (related persons) at much
higher per unit price ranging from Rs.2,925/- 1o Bs.3,500/-. M/s. SMTL-5EZ has
submitted that, they have derived the valuation in terms of Eule 8 of the Customs
Valation Rules, 2007. They submitted CAS-4 certificate from Cost Accountant for
the cost of production for F.Y.2023-24 wherein total cost per balloon is Rs. 1157.93
and they had declared the clearance value at Es.1200/- per balloon. They have also
submitted that the wmt price of Rs. 1,200/- has been adopted by them by
considering mamifacturing cost only and other costs vz R & D, Clinical Trial,
Logistics, Warehousing, Transportation, Marketing, Sales Promotion, Administrative
overhead etc. are not considered in SEZ as these are incurred cutside SEZ. The
noticess have not submitted anything which demonstrates that the price has been
fixed in the present case by M /s, SMTL-SEZ and SMTL-DTA, in the manner in which
unrelated buyers and sellers fix the price.

33.3 Rule 10 of the Customs WValuation Rules, 2007 contains provisions for
addition of some of the cost J expenses incurred or payments made by the buyer, to
the price actually paid or payable for the imported goods for determining the
transaction value. In case of medical and surgical devices, like “PTCA Dilatation
Catheters”, substantial Hesearch and Development costs may have to be incurred
and the product mayv have to pass through clinical trials, before commencement of
production and clearance. These are the costs without incurring of which
manufacturing of such products cannot be undertaken. As the DTA unit of M/s.
SMTL has incurred these costs, the same is required to be added in the value of the
product for determining the transaction value in accordance with the provisions of
Rule 10 of the Custioms Valuation Rules, 2007, Similar is the case with some of the
other expenses incurred by the DTA umit. However, objective and quantifiable data
of these expenses are neither available nor provided by M/s. SMTL-BEZ, the
transaction value cannot be determined under the provisions of Eule 3 of the

Customs Valiation Eules, 2007,

33.6 M/s. SBMTL-3EZ has neither contended nor submitted any evidence to the
effect that the unit price of Es, 1,200/ - declared by them closely approximates to
the transaction valie of identical goods, or of similar gonods in sales to unrelated
buvers in DTA, or to the deductive value or computed value for identical goods or
similar goods.

33.7 1. therefore hold that the value declared by M/s. SMTL-3EZ for payment of
Customs duty on clearance of the said goods to related persons cannot be accepted

as transaction value under Rule 3(1) and the same is requured to be rejected as
provided under Rule 12 of the Customa Valuation Rules, 2007,
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34. As provided under sub-male |4} of Rule 3 of the Customs Valuation Rules,
2007, if the value cannot be determined under the provisions of sub-rule (1) of Rule
3, the value shall be determined by proceeding sequentially through mile 4 to 9 of
the Customs Valuation Rules, 2007,

34.1 ERule 4 and 3 of the Customs Valuation Eules, 2007 contains the provisions
related to adoption of transaction value of “identical goods” and “similar goods”®
respectively, for value of imported goods. The definitiona of *identical goods™ and
“similar goods” provided at clause (d) and (f) respectively of Rule 2 and provisions of
Rule 4 and of the Customs Valuation Rules, 2007 are as follows ;-

fai

“identical goods ™ means imported Soods -

(i wiiclr are sene I all respects, inclading plvsicol cloracteristics, gualin and
repuiation ax e poods Deing valved excepl for artnor differences in appeardanics Hien
o not affect the valne of the goods,

fifl  produced @ e country in wiidch tie goods betrig valued were produced, and

(il produced by the same person who produced the goods, or where no sucli goods
arie available, goods prociced by a different person,

Bt shall wor inchude tmported goods where englneering, development work,
art work, design work, plan or sketcli undertaken in Incdia were campleted directly or
indirecily by the buver on these imported goods free af charge or ai a rediced cost for
rse 1 contection with the production and sale for expors of these fmporied goods,

“similar goods " neans imported goods -

it wihich although not alike tn all respects, lwrve like characteristics and like
companent materials which enable them to perform the same fimctions and fo be
commercially interchangeable with the goods beimg valwed having regard fo the
qrality, repuration and the existence of trode mark;

ril prrochiced T e cowetry Inowilidele tle goods befng valwed were prodivced, aned

i) produced by e some percon whao pradiuced the goods being valved, or where
rio such goods are available, poods produced by o different persan,

bt shall not inclhide imported goods where engineerving, development work, art werk,
design work, plan or skerch underiaken in fndia were completed direceiv or indirectly
v the buver on trese imported goods free of cliarge or at a reduced cost for use in
conngciton with the production and sale for export of these tmported gooes;

Rule 4. Transaction value of identical goods, -

{fia) Subject io the provisions af rule 3, the vahie of mported goods siall be the mansacrion

if

ok

(2

valne of identical goods seld for expart fo fndia and imporvted ot or about the same
rinne exs the goods betng valued

Provided that sucl transaction value shall nor be the value of the goods provisienally
aszessed under section 18 of the Customs Aecs, 1962

I applving this rule, the romsaction value of identical goods m a sale ot the same
commercial level and in substamtially the seme quantine as the goods being valned shall

Be used to dererming the valwe of nported goods

Where ma sale referred fo in clouse (b of sub-rule (1), is found, the tremzaction value
af identical goods sold af a diffevent commercial level or in different guarnities or both,
adinsted to ke accotmt of the difference attribitable fo commercial level or fo the
gricritiey ar boil, shall be wsed provided thar such adiustments shall be made on the
Basis of demonstrated evidence wileh clearly establishes the reasonablenssy ond
acctracy of the exdfusiments, whetler such adiustment leads fo anincrease or decredse
in the valve.

Wiere the costs ad charges referred ro m sub-rile (21 af rafe 10 of these rules ore

included in the fronsaction value of identical goods, an adinstment shall be made, i there are
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significans differences in such costs and charges between the goods befng valued cnd rie
tdentical goads in guiestion arising from differences tn distances and nreos of transport,

(3 Inapphing this rule, {f more than one fransaction vafue of identical goods is found, the
fowest such value shall be used to determine the value of imparted goods.

Rulie 5. Transachion value af similar poods.-

(11 Subfect to tie provisions of rule 3, the valne of imported goods shall be the transaction
vealie af similar poods sold for export to fta and fmported ar or abont the same thme as the
goods being valwed:

Pravided that such tramsoction value shall not be the value of the goods provisionally
asiessed under section 18 of the Customs Act, 1962

2 The provisforns af clonses (b ond (o) of subrade (1), suberale (20 emd suberile (30, of
rule 4 shall, wntaiis nactaras, also apply inrespect of similar goods.

34.2 M/sa SMTL-8EZ has submitted that the value of import made by them in SEZ
unit from NATEC (M/s. Natec Medical Lid.,, Mauritins) is close o the value of
transfer by them from SEZ unit to the DTA unit and hence the transaction value
declared by them should be acceptable. M/fa. SMTL-S8EZ has alzo contended that
thev have cleared identical goods to DTA unit as has been exported goods.

34.3 The definitions of “identical goods” and “similar goods” inter-alia provide that
the imported goods should be produced in the country in which the goods being
valued were produced and the imported goods should be produced by the same
person who produced the goods, or whers no such goods are available, goods
produced by a different person. In casc of import made by M/s. SMTL-8EZ from
M/s. Natec Medical Ltd., Mauritins, the said poods are not produced in the SEZ,
therefore, the said goods can’t be considered as *identical goods” or “similar goods”
to goods cleared by M/ s, SMTL-2EZ to DTA units inasmuch as those goods are not
produced in the country in which the goods being valued were produced.

34.4 It has further been observed that Rule 4(1}{a) and 5{1){a] of the Customs
Valuation Eules, 2007 provides that the value of imported goods shall be the
transaction value of identical goods or similar goods sold for export to India and
imported at or about the same time as the goods being valued, The sample copies of
Shipping Bills submitted by M/s, SMTL-8EZ are in respect of export of goods [rom
SEZ to other countries outside India. Therefore, the said exported goods can't be
considered as “identical goods” or *zimilar goods” to goods cleared by M /. SMTL-

SEZ to DTA units inasmuch as those goods were exported to other countries outside
India.

35. Rule 94 of the Customs Valuation Rules, 2007 contains the provisions related
to adoption of transaction value of identical goods for valuation of imported goods.
No import of identical goods by any independent buyver in OTA from M/ s, SMTL-SEZ
has taken place during the period covered by the show cause notice. Therefore, the
gaid Rule 4 is not applicable in the present case.

36. Rule 5 of the Customs Valuation Rules, 2007 contains the provisions related
to adoption of transaction valne of similar goods for valuation of imported goods.

36.1 It has been observed that “FTCA pre / post Dilatation Catheters” were cleared
inn DTA by another SEZ unit viz. M/s. Purple. The said goods, although might not be
alike in all respect to “PTCA Dilatation Catheters” cleared by M/s. SMTL-SEZ to
DTA, have like characteristics and like component materials which enable them to
perform the same functions and are commercially interchangeable with “FTCA
Dilatation Catheters® of M/s. SMTL-SEEZ having regard to the gualitv, reputation
and the existence of trade mark. The goods “PTCA pre / post Dilatation Catheters®
cleared in DTA by M/s. Purple have been produced in the same SEZ in which M/s.
SMTL-SEZ is situated. Further, M/s. Purple have cleared the said goods to DTA.
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36.2 Sample Invoices of M/s. Purple are for clearance of 10 units to 111 units at
per unit price of Bs. 3,178/-. M/s. BMTL-8EZ has cleared the goods to SMTL-DTA
at per unit price of Ks. 1,200/ -, whether it was a clearance of 1 unit or clearance of
more than 4000 units. Therefore, value of poods cleared by M/s. Purple can be
considered as value of similar goods for determination of value of goods cleared by
M/s, SMTL-SEZ, even though the sale by M/s. Purple may not be at the same
commercial level.

36.3 There is no contention by M/ s, SMTL-SEZ that the sale by M/s. Purple is not
at the same commercial level, though it has cited various decisions wherein the
expression “commercial level” has been discussed. 1 have carefully gone through
those decizions and find that the facts in each of those cases are different and hence
ratio of none of those decisions is applicable in the present case. In the case of New
Holland Tractors (India) Put. Ltd (2002 (144) ELT 410 (Tri )}, the issue involved was
regarding valuation of pgoods imported for original equipment manufacturing
[assembly) and goods imported as spare parts, which is not the issue in the present
case. In that case, it was held that import by the manufacturer and import by trader
are accepted as two different commercial level. Similar was the issue in case of Volra
Indin Private Limited (2005 (180) ELL.T. 489 (Tri. - Bang. ) wherein the price of Original
Equipment supplied was proposed to the level of price of spare parts. In case of
Narayan nternational (1992 (58) ELT 126 [(Tri ), it was held that the impugned
imports were from Singapore whereas imports of M/ s, Durga was from Hong Kong,
whereas in the present case import by DTA units are from the same SEZ, though
the goods are produced by different units. In case of Punjab Nirpat Ayat Pt Ltd.
f19092 (58) ELLT. 340 (Tri]l, 1t was held that the appellant theresin being regular
importer and M/s. Mash Leather being a consumer, both the importers cannot be
treated at the same commercial level, whereas, in the present case, the importers
are DTA units of M/s. SMTL-SEZ and M/s. Purple and none of them is consumer.
Similarly, in the case of ATCQ ndusiries Lid, [1992 [57) ELT 659 (Tribunal) — 1996
{86} ELT A76 (SC)| there was one set of goods imported by actual user and 24 sets
imported by dealer for rezale. In case of Hewlett Packard Ltd. j1999 {108 ELT 221
{Tri |, related person (subsidiary company) imported goods in bulk for stock and sale
whereas individual consumer imported a small guantity for actual use. In case of
Gempius India Private Limited (2005 (185) ELT 269 (Tri }f, it has inter-alia been held
that the appellants regularly import the goods in huge guantities for testing the
market conditions; thal in doing so, they function as traders of the goods imported,
but the independent buyvers who imported goods directly are actual users; that the
trader and the actual user are not at the same commercial level. In case of Sellers
Men (2009 (248) ELT 338 (Tri.}), it has been held that Manufacturer’s price, wholesale
price, retail price, anction of stock lot, ete. represent the different commercial levels
of sale transactions. hence the auction price cannot be compared with the price of
the impugned goods in the Indian market. In the present case, both the units iz
M/s. SMTL-SEZ and M/s. Purple are manufacturer situated in the same SEZ and
the companson of one manufacturer's price is being made with another
manufacturer’s price only. In case of DR, Polymers Lid. [2004 (166) ELT 393 (Tri.-
Del lf, the appellant had imported 34 MT of goods, the contemporaneous import was
only for 17 MT which was 30% of the quantity imported by the appellants, hence
the contemporaneous import was considered not on the same commercial level. In
the case of Meera Impex [2004 (167) ELT 446 (Tri. - Mumbai)], it was held that the
transaction vahie cannot be altered / loaded on the basis of value declared in stray
imports when the quantity / quality 18 not comparable; that LME prices are only
indicative at best. In the present case, neither LME price nor value of stray import
15 being compared.

36.4 M/s. SMTL-8EZ has also cited various decisions on the issue of similar goods.
In some of the decisions cited by M/s. SMTL-SEZ, the imported goods have been
held to be similar goods whereas the imported goods have held to be not similar
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goods in other decisions. In case of Glass Moulding Industries [1994 (69 ELT. 590
(Tribunallf, the product invelved was “Optical Raw Glass™ meant for conversion into
lenses for sunglasses and it was held that such glass of different shades and
transparencies were not similar goods. In the present case, the product of M=,
SMTL-SEZ as well as that of M/=. Purple is *PTCA Dilatation Catheters” and it is not
the contention of M/s. SMTL-SEZ that both the products are not similar. In case of
Nitisoya Diamond Tools [1994 (74) EL.T. 49 [Tribunal)l, it was held that the goods
produced in Japan and those produced in France are not similar goods, whereas in
the present case, the product is being manufactured by M/s. SMTL-SEZ as well as
M/s. Purple in the same SEZ. In the case of Puja International (1995 (76) ELT 69
{Tri}{, the goods imported by M/s. Subrose Ltd. (another importer) were “*Cooling
Unit Assembly® whereas the poods imported by the appellants were cooling coils
with expansion valve. Honble Tribunal in that case held that on going through the
facts and seeing the items imported by M/s. Subrose Ltd. with reference to nature,
type, quality and use, the items imported by M/s, SBubrose were neither identical
guods nor similar goods and cannot be said to be a contemporansous evidence. In
case of Dujodiwala Paper Chemicals Ltd, (1990 (110) ELT. 901 (Tribunal)l, date of
coantract (13.1.1991 and 23.9.1990), country of origin [Denmark and France) and
quantity (500 kgs. and 1000 kegs.] were different, therefore it was held that the goods
could not be taken for purpose of enhancement of value, [n case of CEAT Lid. [2000
f125) ELT 917 (Tri )|, the price of purchase made by other importer was held not
acceptable as the period was entirely different, the quantity differed substantially
and also there were unusual circumstances prevailing in international market,
namely Gulf prices. In case of Modern OQverseas (2005 (184) ELT 65 [Tri. — Del ), the
Revenue took a print out of Godrej Locks from Internet and compared the same with
imported locks. In case of Parag Sheth [2005 (188) ELT 391 (Tri.-Mumbai), the Bills
of Entry produced by the appellant showing confemporaneous imports of similar
goods was not considered by the adjudicating authonty:; Hon'ble Tnnbunal held that
determination of price of imported goods on the basis of a proforma invoice supposed
to have been issued by someone who later claims that he has not, cannot be
sustained. In case of S Venkalesh Enterprises (2005 (192] ELT 818 (Tr.-Chennai)/,
the izsue involved was whether second-hand machinery of Japanese origin
manufactured during 1995-2001 are compamble with goods of American / doubtful
origin. In case of Keveeyam Company (2006 (194) ELT. 447 (Tr.-Bang.Jf, it has been
held that in the absence of quality, quantity and commercial level, no comparison
can be made. In case of Neha tercontinental (P) Lid. (2006 (202) E.L.T. 530 {Tri.-
Mumbai){, Hon'ble Tribunal observed from the NIDB data that only one model shown
therein tallied with one of the 4 meodels imported by the appellant; that the level of
import was not comparabls, therefore the NIDB data did not establish that the
contemporaneous import was of similar goods imported from China. In case of Tech
Trondx India [2006 (203) E.L.T. 31 (Tri-Kolkata)], it was held that a perusal of the data
relied upon by the department revealed that the same did not indicate the level of
imports in quantity terms & the comparable description of the goods compared as
imported at Ahmedabad whose price was being adopted, described those goods as
“Integrated Received Decoder (Set Top Box)", while goods under import were “Digital
Satellite Receiver (Set Top Box). In the case of Inox India Limited [2007 (209} E.L.T.
320 (Tri. — Mumbai)|, transaction value of import in June, 1997 was compared with
the values of similar goods imported in October, 1996. In that case, Hon'ble Tribunal
ohaerved that there was material evidence that there was gradual down trend in the
price of that commodity, hence historical data of import of similar goods supplied in
October, 19496 cannot be considered as contemporansous price for imports effected
in June, 1997, In case of Frontline Printers Ltd. [2007 (211) E.L.T. 345 (Tri. -
Chennai)], second hand offset printing machine was imported and Chartered
Engineer's Certificate from abroad was submitted in support of declared vahue of the
goods, which was rejected without stating reason and local Chartered Engineer's
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report was considered. In case of Vijay Leather Stores [2007 (2135) E.L.T. 304 (Tri. -
Bang.)], it has been held that if the transaction value is to be rejected, one of the
grounds mentioned in Kale 4(2] of the Customs Valuation Rules [erstwhile Customs
Valuations Rules, 1988) has to be pin-pointed and Revenue should invoke the
valuation rules in seriatim, after rejecting the transaction value. In case of B.C.
Trading Company [2006 (202) E.L.T. 619 (Tri.-Bang.}], the Department relied on the
price available on the website of the manufacturer and the Hon'ble Tribunal held
that the Department has to do thorough investigation before rejecting the
transaction value. In case of Samar Polytex Ltd. [2009 (238) E.L.T. 621 (Tr.-Del.)],
Hom'ble Tribunal held that a comparison of prices of goods of two distinet varieties
[i.e. nyvlon with polyester-nylon mix] and that too from two different countries
(Taiwan and China) is not permissible. In case of Misri Apparels Pvt. Lid. (2000 (239)
E.L.T. 468 (Tri.-Bang.]|, commercial level of the NIDB data was not comparahle with
the commercial level of imports, the import was made directly from the manufacturer
whereasa the NIDB data referred to the goods received from traders and NIDBE data
of one item was with regard to a branded item. In case of Aneja Steels [2016 (331)
E.L.T. 95 [Tri--Del.]}, Hon'ble Tribunal observed that it did not find any evidence in
the impugned order whether the NIDB data relied upon was relating to the
comparable quantity of identical or similar goods; that the transaction value was
sought to be rejected as per the show cause notice essentially because the goods
were alleged to be mis-declared in description thereof, but once the goods were held
to have been correctly described by the appellant, the very basiz of rejecting the
transaction value disappeared. It is therefore evident that the facts in the decisions
cited by M/s. SBMTL-BEZ are totally different than the facts of the present case,
therefore, ration of none of those decigions is squarely applicable in the present case
as there is quite difference in the facts of the cases relied upon by the M/a. SMTL-
SEZ and facts and circumstances of the present case under consideration. In this
regard, | would like to rely on the decision of the Hon'ble Apex court in case of
‘Collector of Central excize, Calentta Vs Alnoori Tobacco Produots'
(2004{1TO)ELT 135 8C), where it was observed by the Hom'ble Apex Court-

"1l Courts should not place relicrice on decizions without discussing as fo fow the foctal
siruerion fits i with the fact sitearion of the decision on winch relfance is ploced, Qbservarions
af Courts are neither 1o be read av Enclld's theoremns nov as provisions of the statute and theat
roo faken ont of thefr context. These obsarvarions mist be read in the context in which tle
appear to have been stated. Judgments of Conrts are not to be construed as statutes. To
interpret words, pirases and provisions of a statute, it may become necessary for fudges o
embark inte lengtiv discussions bt the discussion is meant o explain and not to define. Judzes
faterprat stamites, they: do mat interpret fudgments, They farerpret words of statntes; thair words

are not fo be interpreted as statutes ... ... ..

36.5 It is proposed in the show cause notice to compute the value of PTCA
Dilatation Catheters cleared by M/s. SMTL-SEEZ by taking into account the value of
similar goods (PTCA pre/post-Dilatation Catheters) cleared into DTA by M/s. Purple.
M/s. BMTL-SEZ has not disputed that the PTCA pre/post-Dilatation Catheters
produced and cleared by M/ s. Purple and that produced and cleared by M/fs. SMTL-
SEZ are similar goods.

36.6 In fact, the entire argument of M/s. SMTL-SEZ is based on the difference in
the cost structure of the products manufactured by them and M/s. Purple. M/s.
SMTL-SEZ has contended thar the goods for which the buyer incurs certain cost are
not identical with goods wherein no cost has been incurred by the buyer. This
contention is not tenable as some of the cost [ expenses incurred or payments made
by the buver are required to be added to the price actually paid or pavable for the
imported goods for determining the transaction value of imported goods as per the
provisions of Rule 10 of the Customs Valuation Rules, 2007, which has already been
discussed.
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36.T7 I, therefore hold that PTCA Dilatation Catheters produced and cleared in DTA
by M/s. Purple are similar goods to PTCA Dilatation Catheters produced and cleared
in DTA by M/s. SMTL-SEZ and the value of Rs.3,178/- per unit of similar goods
cleared in DTA by M/s. Purple is to be considered as assessable value of PTCA
Dilatation Catheters cleared by M/=s. SMTL-5EZ in DTA to related buyers, in terms
of Section 14 of the Custoins Act, 1962 read with Rule 3 of the Customs Valuation
Rules, 2007,

3T7. As per Rule 6 of the Customs Valuation Rules, 2007, if the value of imported
goods cannot be determined under the provisions of mles 3, 4 and 3, the value shall
be determined under the provisions of rule 7 or, when the value cannot be
determined under that rule, under rule 8. As already discussed, the value of FTCA
Dilatation Catheters cleared by M/ s. SMTL-SEZ in DTA to related buvers is required
to be determined in terms of Section 14 of the Customs Act, 1962 read with Rule 5
of the Customs Valuation Rules, 2007, Thercfore, it 13 not necessary to determine
the value of said goods by “deductive value™ method under Rule 7 or by "computed
value” method under Rule & of the Customs Valuation Rules, 2007.

37.1 M/a SMTL-SEZ has submitted that they have derived the walue of FTCA
Dilatation Catheters cleared in DTA in terms of Rule 8 of the Customs Valuation
Rules, 2007 and submitted Cost Accountant’s Certificate showing Cost of
Production during 20235-24. Since the transaction value of similar goods is available
in the present case, the assessable value is to be determined under Rule 5 of the
Cusgtoms Valuation Bules, 2007, and not under Rule 8 of the Customs Valuation
Rules, 2007, as contended by M/s. SMTL-SEZ.

37.2 It has been submitted by M/s. SMTL-SEZ that the unit price of Ra. 1200/ -
adopted by them is by considering manufacturing cost only and load of other costs
tiz, B 8 D, Clinical Trial, Logistics, Warehousing, Transportation, Marketing, Sales
Promotion, Administrative Overhead ete. are not considered in SEZ, as these are
incurred outside SEZ. Even in case of determination of value of imported goods
under Rule 8 of the Customs Valuation Rules, 2007 by "computed value™ method,
it shall consist of the sum of the cost or value of materials and fabrication or other
processing emploved in producing the imported goods, an amount for profit and
general expenses equal to that usually reflected in sales of goods of the same class
or kind as the gpoods being valued which are made by producers in the country of
exportation for export to India. Therefore, in the present case, general expenses
equal to that usnally reflected in sales of goods of the same class or kind as the
goods heing valued which are made by preducers in the SEZ for clearance in DTA,
are required to be included in the computed value, As such, some of the costs not
included by M/s. SMTL-8EZ in the value of FTCA Dilatation Catheters cleared in
DTA, on the ground that the same are incurred outside SEZ, may have to be included
for determining vahie under “computed value” method. Since, it has already been
discussed that value of PTCA Dilatation Catheters cleared in DTA by M/s. SMTL-
SEZ is not required to be determined under Rule 8 of the Customs Valuation Rules,
2007, I do not propose to further discuss on this issue,

37.3 1 find that the demand for earlier period was confirmed by Order-in-Original
No.AHM-CUSTM-000-PR-COMM-23-23-24 dated 15.12.2023. The said order was
remanded baclkk by CESTAT vide Final Order No.12708-12710/2023 dated
14.11.2024 which was relied upon by M/ s SMTL-5EZ during personal hearing,

37.4 1 find that one of the reasons that Honble Tribunal has remanded back the

case for de-nove consideration was for granting opportunity to explain the costing
of the product arrived at in CAS-4 Certificate. Thus, M/s SMTL-SEZ was bound to
explain before the adjudicating anthority the costing of the product arrived at in

CAS-4. 1find that in the CAS-4 certificate produced by M /s SMTL-SEZ in the present
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case they have failed to explain the same. They have also failed to explain the same
either in their defence reply or at the time of personal hearing,

38.1 M/a. SMTL-8EZ has submitted that the duty demand includes Customs duty
plas IGST, whereas IGST is allowable as credit to DTA unit. It has further been
submitted that the IGST amount is allowable as credit to DTA unit, therefore
demand is revenue neutral to that extent.

38.2 In this regard, it has been observed that admissibility or otherwise of [nput
Tax Credit of IGST paid on imported goods is not an issue before me in the present
proccedings.

38.3 Further, the indirect tax system in our country, and particularly Goods and
Services Tax Law provides for Input Tax Credit to the buyer in respect of taxes paid
by the supplier, in accordance with the provisions of [ntegrated Goods and Services
Tax Act, 2017, Central Goods and Services Tax Act, 2017 and State / Union Territory
Goods and Services Tax Act, 2017, Basic Customs Duty paid on the goods cleared
from SEZ to DTA is not admissible as Input Tax Credit under Goods and Services
Tax Law, When M/s. SMTL-SEZ has not paid / short paid the duty (Basic Customs
Duty and I1GST), the guestion of admissibility of Input Tax Credit to DTA buver does
not arise. The decisions in the case of Popular Vehicles & Services Lid. [2010 (18)
STR 4932 (Tri. - Bang.}|, Dineshchandra R Agarwal Infracon Pvt. Ltd. [2010 (18) STR
39 (Tri.- Ahmd.)] Shakti Auto Components Ltd. and [2009 (14) STR 694 (Tri -
Chennai)] cited by M/s, SMTL-BEZ pertains to Service Tax which were dealt with on
different footings and not squarely applicable to the facts and circumstances of the
present case. Hon'ble Supreme Court of India in the case of Escorts Ltd.- 2004
(173) E.L.T. 113 (8.C.), cbsarved that:

“I0. Circumstantiol fexibilitv, ome additional or differemt fact may make o world of
difference between conclusions in twe cases, Disposal of cases by Mindly placing reliance on
a decizion is nor proper, ™

38.4 Further, revenue neutrality cannot be applied in all situations and at all
times. The law laid down in judicial pronouncements cannot be stretched to plead
revenue neutrality in case where liability to pay duty is cast upon a person other
than the one availing the credit of duty so paid. Such interpretation would esxempt
all suppliers from the liability to pay duty as their customer/fclient avail credit. At
the same time it must alse be kept in mind that when a statutory obligation is casted
upon a person to act in a particular manner (like to pay duty on supplies] then in
such a situation it may be argued that there cannot be defiance of law by taking the
plea of revenue neutrality. Such a situation will make the provision of law
redundant,. Merely because the buver is entitled to avail Input Tax ecredit, that
cannot give leverage to M/s. BMTL-SEZ to avoid payment of duty in time. Non-
pavment of any duty results in revenue loss in relation to the principal amonnt of
tax as the same is retained away from the treasurvy and the treasury loses the
interest which could otherwize accrue on such principal amount of tax. Therefore,
I hold that the concept of revenue neutrality is not applicable in the present case.

39. As per Rule 11 of the Customs Valuation Rules, 2007, the importer or his
agent is required to furnish a declaration disclosing full and accurate details relating
to the value of imported goods. M/s. SMTL-SEZ in the present case has filed Bills of
Entry on behalf of its DTA vnit ez M/ge, SMTL-DTA in terms of proviso to Rule 48(1)
of the SEZ Rules, 2006, As the transaction was between related persons, all the
details and information with respect to valuation were available with M/s. SMTL-
S8EZ as well as its related buvers. Therefore, in terms of Eule 11 of the Customs
Valuation Rules, 2007, M/s. SMTL-SEZ was required to disclose full and acourate
details relating to the value of goods cleared by it into DTA to related buyers, The
Government has placed full faith on the taxpayers. As per provisions of Section 17
of the Customs Act, 1962, an importer or exporter is required to self-assess the duty
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leviable on such goods. Similarly, Rule 75 of the SEZ Rules, 2006 provides that all
inward or outward movement of goods into or from the Zone by the Unit or Developer
shall be based on self-declaration made and no routine examination of these goods
shall be made unless specific orders of the Development Commissioner or the
Specified Officer are obtained. As such, it was incumbent upon M/s. SMTL-SEZ and
its related DTA buvers viz. M/s. SMTL-DTA to ensure that correct valuation as per
the provisions of the Customs Valuation Rules, 2007 is adopted for clearance of
PTCS Dilatation Catheters from SEZ unit to DTA. However, despite knowing that the
DTA buyers (M/as. SMTL-DTA} are sclling the product to unrelated buyers at much
higher price than the price declared for clearance from SEZL unit to DTA (goods
cleared to unrelated buvers at price of as high as Rs. 3500/- per unit against value
of R, 1200/ - per unit declared for payment of Customs duty), they have adopted
value on the basis of cost of manufacture, withour determining the value under Rule
3 of the Customs Valuation Rules, 2007 or where value could not be determined
under the said Rule, then by proceeding sequentially thronigh rule 4 to 9 of the said
Rules. Even in case of cost of manufacture, some of the costs which are required to
be considered in terms of Rule 10 of the Customs Valuation REules, 2007, have not
been considered on the ground that those cost [ expenses have been incurred
outside SEZ. The goods were cleared from M/s. S8MTL-SEZ to M/s. SMTL-DTA on
the strength of invoices submitted along with respective Bills of Entry, which did not
reflect the correct assessable value of the goods as per the provisions of Section 14
of the Customs Act, 1962 read with the Customs Vahiation Bules, 2007, on which
Customs duty was pavable. The correct assessable value of the said goods was thus,
willfully suppressed at the time of clearance from SEZ unit to related DTA unit and
thereby Cnstoms duty was evaded though the higher price of the goods was
recovered by the related DTA units from independent buyers. Thus, it is evident that
M/s. SMTL-5EZ has engaged in mis-declaration and suppression of facts with an
intent to evade payment of Customs duties on the clearance of PTCA Dilatation
Catheters from SEZ to related DTA buyers.

40.1 M/s. SMTL-SEZ has submitted that extended period of limitation is not
invocable i the present case. However, [ find that the show cause notice has been
issued for the period April 2023 to March 2024 on 10.10.2024, As per Section 28 of
Customs Act, 1962, where any duty has not been levied or not paid or short-levied
or short-paid or erroneocusly refunded, or any interest payable has not been paid,
part-paid or erroneously refunded, for any reason other than the reasons of
collusion or any willful mis-statement or suppression of facts a show cause notice
is required to be served within two vears from the relevant date and ‘relevant date’
in a case where duty is not levied or not paid or short-levied or short-paid, or interest
is not charged, the date on which the proper officer makes an order for the clearance
of goods. Section 28(1) and Explanation 1 under Section 28 ibid read as under;

Section 28. {[Recovery of 3[duties not levied or not paid or short-levied
or short- paid| or erroneously refunded. -

(1) Where any 3jduty has not been levted or not paid or short-levted or short-
paidf or erronecusly refiinded, or any interest payable huas not been poid, part-
paid or erroncously refunded, for any reason other than the reasons of collusion
or any willful mis-statement or suppression of facts,-

fal the proper afficer shall, within ftwe years| from the relevant date, serve
notice on the person chargeable with the duty or interest which has not been
so levied Sfor paid] or which has been short-levied or short-paid or to whom the
rafund has erroneously been made, requiring him 1o show cause why he should
not pay the amount specified in the notice;

Explanation I . - For the purpogses of this saction, "relevant date” means, -

3l



GENADY A DOMM A4 20/ 2024-TECH-0/0 FR COMMR-CLIS-AHMEDATAD IF 2721300 02 S

fa) in a case where duty is 2ifnot lewded or not paid or short-levied or short-
paid), or interest is not charged, the date on which the proper afficer makes an
order for the clearance of goods;

fB] in a case where duty is provisionallyy assessed under secfion 18, the date
of adjustment of duty after the final assessment thereof or re-assessment, as
the case may be;

fo) in a case where duty or interest has been erroneoisly refiinded, the date of
refundd;

fdl in any other case, the date of payment of duty or interast,

40.2 1 hIind that the present notice has been 13sued for the clearances made by M/ s
SMTL-SEZ during the period April 2023 to April 2024 and the notice was issued on
10,10.2024, Therefore, the notice has been issued within the stipulated time limit
and not invoked extended period of limitation contrary to the submissions made by
M/s BMTL-SEZ. Hence all the case laws relied upon by them are not relevant in the

present matter.

41. BSection 28AA of the Customs Act, 1962 provides that the person whe is liable
to pay duty in accordance with the provisions of Section 28, shall, in addition to
such duty, be liable o pay interest, if any, at the rate fixed under sub-section (2),
whether such payment is made voluntanly or after determination of the duty under
that gsection. Az M/=s. SMTL-8EZ was liahle to pay Cuatoms duties, which was short
paid and is recoverable under the provisions of Section 28 of the Customs Act, 1962,
they are also hable o pay interest on the said amount of Customs duties at the
applicable rate under the provisions of Section 28AA of the Customs Act, 1962,

42.1 Any goods which do not correspond in respect of value or in any other
particular with the entry made under the Customs Act, 1962 are liable for
confiscation under Section 111[m) of the Customs Act, 1962, In the present case,
the gobds covered by the Bills of Entry filed for clearance of goods from SMTL-SEZ
to DTA units did not correspond in respect of value inasmuch assessable value was
not correctly declared in the said Bills of Entry, which resulted in short payment of
Customs duty,

42.2 M/s. SMTL-8EZ has cited decisions in case of G.M. Exports (2008 (226] E.L.T.
371 (Tri.-Bang )| and Amar Industries [2010 (256) E.L.T. 120(Tri.-Bang.]] wherein
it has been held that redemption fine cannot be imposed in respect of goods which
were not at all seized, but held liable for confiscation. | observe that the izsue of
imposition of redemption fine when goods are not available has been decided by the
Hon'ble High Court of Madras in case of Visteon Automotive Systems India
Limited [2018 {9) G.8.T.L. 142 (Mad.)], wherein it has been held as follows —

“23.  The penaity directed against the nporter under Section 112 and the fine pavalie under
Section 125 aperate in twa different fields. The fine wnder Section 125 is in liew af confiseation
af the poods. Tle paviens of fine followed ig by pavient of duty ced other clharges leviable,
as per sub-section (1) of Section [25, fetches religf for the goods from geitimg confiscated, By
subfecting the goods o povment of dutv and offier charees, the tmproper and irreenfor
impariation is rought fo be regularised. whereas, by subfecting the goads fo pavment of fine
urider sul-section () of Section {25, the goods are saved from gedting confiscated. fernce, the
availabiling of the goods i mof necessary for impasing the redemption fine. The apening words
af Section 125, "Wienever corfiscarion of an goods 15 authorised by s At .. ", brings owt
the paint clearly, The power fo fmpose rodemption fine spromgs from the anthorisation of
confiscation of goods provided for wnder Section 111 of the dci. Wien once power of
anithorisation for confiscation of goods gets traced fo Hhe soid Section 111 af the Act, we are
af the apinion that the plosical availabilite of goods is not so much relevant, The recenprion
Sine is in fact te aveid such consequences flowing from Sectton 111 only. Hence, the payiiem
af redemprion fine saves tle goods from geriing confiscared. Hence, their pincsical everilabiling
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dloes nof finve ary sisnificance for imposition of redemprion fing under Secifon 125 of the Act.
W accordingly answer qirestion Noo (it) ™

42.3 As clearly held by the Hon'ble High Court, the availability of poods is not
necessary for imposing the redemption fine. Hon'ble High Court of Gujarat, in case
of Synergy Fertichem Pvt. Ltd. [2020 (33) G.5.T.L. 513 (Guj.)] pertaining to GST
has followed the aforesaid judgement of Hon'ble High Court of Madras. Therefore,
gince the goods cleared from SMTL-SEZ to DTA units are liable for confiscation
under Section 111{m| of the Customs Act, 19062, and the goods are not available for

confiscation, redemption fine in lieu of confiscation is required to be imposed under
Section 125(1) of the Customs Act, 1962

43.1 M/s. SMTL-8EZ has submitted that they had acted bona-fide, there was no

colluzsion for evasion of duty, so no penalty may be applicable on them under S8action
112 and 114A of the Customs Act, 1962.

43.2 BSection 114A of the Customs Act, 1962 provides for impoesition of penalty in
cases where the duty has not been levied or paid or short levied or paid by reason
of collusion or any wilful mis-statement or suppression of facts, as determined under
Section 28 of the Customs Act, 1962, [ find that thers is no allegation of any wilful
mis-statement or suppression of facts made in the show cause notice and the notice
has been issued under Section 28(1) ibid. Therefore, I hold that penalty under
Section 114A of the Customs Act, 1962 is not imposahble in the present facts and
circumstances of the case.

43.3 The show cause notice also proposes imposition of penalty under Section 112
of the Customs Act, 1962, which provides penalty for the omission and commission
of a person which rendered goods liable to confiscation under section 111, or abets
the doing or omission of such an act, or on the person who acquires possession of
or is in any way concerned in carrving, removing, depositing, harbouring, keeping,
concealing, selling or purchasing, or in any other manner dealing with any goods
which he knows or has reason to believe are liable to confiscation under saction 111.

43.4 M/s. SMTL-SEZ failed to ensure that correct valuation as per the provisions
of the Customs Valuation Fules, 2007 is adopted for clearance of the goods under
dispute from SEZ unit to DTA, despite knowing that the DTA buyer (M/s. SMTL-
DTA) are selling the product to unrelated buvers at much higher price than the price
declared for clearance from SEZ unit to DTA. The goods were cleared from M/a.
SMTL-SEZ to M/s. SMTL-DTA on the strength of invoices submitted along with
respective Bills of Entry, which did not reflect the correct assessable value of the
goods as per the provisions of Section 14 of the Customs Act, 1962 read with the
Customs Valuation Rules, 2007. Therefors, the goods under dispute have been liable
for confiscation under Section 111(m) of the Customs Act, 1962 and the Noticee-
M/s. SMTL-SEZ by conciously dealing with the goods under dispute had
acquired / removed [ sold the goods which he knew or had reasons to believe that the
goods were liable to confiscation under Section 111 of the Customs Act, 1962, For
the act of omission and commission, M/s. SMTL-SEZ rendered themselves liable for
penal action under Section 112{a) and (b){ii] of the Customs Act, 19&3.

43.5 Show Cause Notice proposes penalty on M/s. SMTL-DTA under Section 112
of the Customs Act, 1962, M/s. BMTL-DTA has submitted that they had no special
or extra benefit on saving any Customs duty, being purchaser from M /s, SMTL-8EZ,
they have not acted in any manner in personal capacity, which was harmful for the
revenue, therefore, penalty is not imposable on them under Section 1 12{h){ii] of the
Customs Act, 19062
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43.6 | find that M/s. SMTL-DTA is a related person situated in DTA who has
cleared the goods [PTCA Dilatation Catheter) to independent buyvers at much higher
price than the value declared for clearance of the said goods from SMTL-SEZ. This
unit incurred various costs and expenses, in respect of which M/s. SMTL-SEZ has
contended that the same have not been included in the value of goods cleared from
SEZ as they have been incurred outside SEZ. Thus, the DTA unit was well aware
that the value of the goods cleared by M/s. SMTL-8EZ to them is not correct
assessable value as per the provisions of the Customs Act, 1962 and rles framed
thercunder. M/ s, SMTL-DTA has failed to ensure that correct value iz declared in
the Bills of Entry for home consumption filed for clearance of goods from SEZ, they
abetted in the declaration of lower value in the Bills of Entry resulting in evasion of
Customs duty, rendering such goods liable for confiscation under Section 111{m) of
the Customs Act, 1962. They acquired possession of and were concerned in
purchasing and selling of the said goods, which they knew or had reason to believe
were liable to confiscation under Sectionn 11 1. T therefore, hold that M /s, SMTL-DTA
are liable to penalty as provided under Section 112bfiil) of the Customs Act, 1962,

44, In view of my findings in foregoing paras, | pass the following order -

ORDER

{1) [ reject the value of Rs. §,70,94,800/- [Rupees Five Crore, Seventy Lakh,
Ninety Four Thousand, Eight Hundred Only) declared by them in respect
of their goods "PTCA Dilatation Catheters/Balloon Catheters” cleared in DTA
to their related Concern unit SMTL-DTA during the period from April-2023 to
March-2024 as per Annexure-A to SCN under Rule 12 of the Customs
Valuation [Determination of Value of Imported Gooda) Rules, 2007 and re-
determine as Rs.15,12,06,062 /- (Rupees Fifteen Crore, Twelve Lakh, Six
Thousand and Bixty Two Only) as mentioned in the said Annexure, under
Section 14 of the Customs Act, 1962 read with Rule 3 & Rule 5 of the Customs
Valuation [Determination of Value of Imported Goods) Rules, 2007 as
applicable;

{11} I order to confiscate the goods ie. "PTCA Dilatation Catheters/Balloon
Catheters” cleared in DTA to their related Concern unit SMTL-DTA totally
valued at Rs. 15,12,06,062/- (Rupees Fifteen Crore, Twelve Lakh, Six
Thousand and Sixty Two Only)ire-determined walue] as detailed in the
Annexure-A o 3CN under Section 11 1|m) of the Customs Act, 1962, However,
as the said goods are not available for confiscation, | impose redemption fine
of Ba.1.50.00.000/- (Rupees one crore fiftv lalchs only) in lien of confiscarion.

(i) I confirm the demand of Customs duty amounting to Rs., 2,57,86,986/ -
(Rupees Two Crore, Fifty Seven Lakh, Eighty Six Thousand, Four
Hundred and Eighty Six enly). from M /s, Sahajanand Medical Technologies
Lid. (SEZ Unit} and order recovery of the same from them under Section 28
(1] of the Customs Act, 1962 by invoking extended period of limitation read
with Section 30 of the SEZ Act, 2005;

{iv)] I order to charge and recover interest at the applicable rate in terms of
provisions of Section 28AA of the Customs Act, 1962 on the differential
Customs duty as mentioned at (it} above, from M/s. Sahajanand Medical
Technologies Ltd. [(SEZ Unit);

(v} [ imposs penalty of Rs. 25,00,000/- ([Rupees Twenty five lakhs only),
on M/s. Sahajanand Medical Technologies Ltd. (SEZ Unit] under Section
112(a) & (b)(i) of the Customs Act, 1962,

34



GENADY A DOMM A4 20/ 2024-TECH-0/0 FR COMMR-CLIS-AHMEDATAD IF 2721300 02 S

(vi) I refrain from imposing any penalty under Section 114A of the Customs Act,
1962 on M/s. Sahajanand Medical Technologies Ltd. (SEZ Unit) for reasons
discussed in the OO,

{vii) I impose penalty of Rs. 25,00,000/- (Rupees Twenty five lakhs only) on
M/s. Sahajanand Medical Technologies Ltd. [(SMTL-DTA] (GSTIN:
24AAFCST7694L120) Sahajanand Estate, Wakharia Wadi, Near Dabholi Char
Rasta, Ved Road, Surat, Gujarat — 395 004 under Section 112(b) [ii) of the
Customa Act. SIQHﬂj h}r

Shiv Kumar Shama
Date: 04-03-2025 17:36:56

{ Shiv Kumar Sharma )
Principal Commissioner

Customs, Ahmedabad
DIN-2025037T1MNO0D0919069
F.No. GEN/ADJ /COMM /420 /2024 -Tech Date ;o 4.3.2025
Tao,

1. M/s. Sahajanand Medical Technologies Ltd. [SEZ)
Plot No. 32 to 353 & 52 to 54,
Surat Special BEconomic Zone,
Sachin, Surat — 394 230,

2. M/s. Bahajanand Medical Technologies Lid.{DTA)
Sahajanand Estate, Wakharia Wadi.
Near Dabholi Char Rasta, Ved Road,
Hurat — 395 004,

Copy to:

1. The Specified Officer, Office of the Development Commissioner, Surat Special
Economic Zone, Near Sachin Railway Station, Diamond Park, Sachin, Surat
— J9F-230,

2. The Superintendent (Syvstems), Customs Commissionerate, Ahmedabad, for
uploading of the wehbsite.

3. Guard [ile.
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