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AT A e I AU HTa AW AP B e

Under Section 129 D) of the Customs Act, 1962 [as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parlament Street, New Delhi within 3 months from the
date of communication of the order.

Prafof@aaafmanen/order relating to :

@) ENHSEHATAT TABIGATH

)

any goods imported on baggage.

) HRAHHTUTAER AR g B ATg A G AT AU ST e T S AR T e AT a T o

WY AT S e AT T AW R TS ST R T INI dI TU AT @ T TaTH S fArawmera
HHE!.

|2)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination,

my ergesafufian, 1962 Fawmax quRHSHTHETCT RIS Ty cHaTTaT @ ST

¢}

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules rmade
thereunder,

S mfaf@ereradausaiy

| The revision application should be in such form and shall be verified in such manner as
| may be specified in the relevant rules and should be accompanied by :

T | DICHITEE, | A70BHEH. 6 HTHA 1 FHUAIURATPUICITHRSHITEIH! 4

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule | item 6 of the Court Fee Act, 1870.

(@
)

HraGeTau P HATERTYHANTE®] 4 Wag qree!

() | 4 copies of the Order-in-Original, in addition to relevant documents, if any

(1N

YRS fagdTdeTd 4 ufadi

(c)

4 copies of the Applicaiign for Revision.

4,

(|

| gg:!ﬁ:‘mﬁmﬁm 1962 (QUTERITT )
FlE, Wi, gue, Feei g admamarads. 200
‘ (FUUGIH AT, 1000 ~(FUTTS §iHTS

R AT TS, T T S A RN T U e TSR s R A ety 200/

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

——— —_—

| HGH. 2
Hay R RICIE R IR L B b L G L R R T R gl £ G G R T
| 1962 BIYRT 129 U (1) Hafi=wind. v -3

In respect of cases other than jthese mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

—

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address ! '

AT, e GRSy | Customs, Excise & Service Tax Appellate
o, utddieEtadia - Tribunal, West Zonal Bench

il i w
—— ] L. iﬂ} ben s B
1 #
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a1 HEHGEIG-380016

ZEATHT, A ATCTH A, e YRR, 38R | 209 Floor, BahumaliBhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

g(1)&:

5. |Wmrgemafiian, 1962 FIURT 129 T (6) BHUS, ARRCHOAULIIH, 1962
yftsrfledmyfmfftmgraersHaite

FIYRT 129

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(@ | e AT A oTE T N TR T eep o U R T AT e N T U e AT G B
U YIS B HE A P EWREIY.

(a) | where the amount of duty and interest demanded and penalty levied by any officer of

rupees;

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

@ | fteaaraRanA e e T ST g R TR S SR ST A U TR TaTTaTE S H R

) | FaugaEETrRsftEE T rtraarER e A Ueg R U

(b) | where the amount of duty and interest demanded and penalty levied by any officer of

Customns in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

M | SRR AT R T R AT e U T g R T[S RO TANTTa @R |

FHTIHAEE I Uweal SHEwRouT,

where the amount of duty and interest demanded and penalty levied by any officer of

(€) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

(1) | SHAR PG H UGG E, AT d 105 mﬁmmwwsﬁmﬁ%uﬁﬂi

10 HETHIAR, el aes saare e, SOEREmIgm

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty

15 1n dispute,

6. | SEANTUFTARSIURT 129 (U) Sl

AT TG TUR WA S HTd G TH -

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

S,

Awanreudfreuneafidie U eaied savaarb et - - s
(@) mﬁw«ﬂﬁmﬁﬂtﬁrﬁmxﬁaﬂﬂmﬂmmﬁmwﬁvﬂm

Tribunal-

Hundred rupees.

Under section 129 (a) of the said Act, every application made before the Appellate

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
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ORDER-IN-APPEAL

Shri Prajapati Ashokkumar Ramanbhai, J-68, Krishnashanti Society -2,
Near Word No.6, Mujmahuda, Vadodara, Gujarat — 394110 (hereinafter
referred to as “the appellant”) have filed the present appeal in terms of
Section 128 of the Customs Act, 1962 against Order in Original
No.202/ADC/VM/O&A/2023-24 dated 01.01.2024 (hereinafter referred to
as “the impugned order”] passed by the Additional Commissioner of
Customs, Ahmedabad (hereinafter referred to as “the adjudicating
authority”).

2. Briefly stated, facts of the case are that on the basis of the specific
intelligence received by the Air Intelligence Unit (AIU), Customs, SVPIA,
Ahmedabad the appellant holding Indian Passport No. W 7601670, was
carrying contraband in violation of Customs Act, 1962 and the Rules and
Regulations made thereunder to Dubai by Indigo Flight No. 6E1477, was
intercepted by the Customs officers under panchnama proceeding dated.
27.06.2023, The Airlines Staff was asked to get the checked-in baggage of
the appellant for examination by the Customs. On being asked by AIU
officers whether he was carrying any restricted or prohibited or contraband
goods under Customs Act, 1962 for which the appellant denied. Personal
search of the appellant resulted in recovery of foreign currency ie. 100
denominations 88 Nos. of US Dollars and in 500 denominations 100 Nos.
of Dirhams from the Black Coloured Trolley Bag of the appellant. Detailed
inventory ol foreign currencies in different denomination recovered by

officers in the presence of panchas and the appellant, is as under:

Sr No | Foreign Denomination of  Number | Exchange Rate of one | Value
Currency | Foreign of Notes | unit of foreign currency | equivalent
Currency equivalent  to  Indian | to Indian

Rupees as per Noti No. | Currency
15/2023-Cus (N.T.) dtd. | (taken as
15.06.2023 (taken as per | per

exported goods) expaorted
i goods)
US Dollar | 100 88 81.35 7,15,880
Dirham 00 L 100 21.70 10,85.000
Total 18,00,880

/The value of foreign currency in Indian rupees as per exchange rate
Notification No. 15/2023-Customs (N.T.) dtd. 15.06.2023 is equivalent to
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Rs.18,00,880/-. The AIU officers asked the appellant whether he was
having any documents for purchase/acquisition of the Foreign Currency

which was recovered from him, to which he replied in negative.

2.1 The said foreign currency equivalent to Indian Rs. 18,00,880/- was
placed under seizure vide Seizure Memo/Order under Panchnama
proceedings both dated 27.06.2023 by the AlU officers on a reasonable
belief that the said Foreign Currency was attempted to be smuggled out of
India and hence it was liable for confiscation for violation of the provisions
of the Customs Act, 1962 and FEMA (Export and Import of Currency)
Regulations, 2016.

2.2 Statement of the appellant was recorded under Section 108 of the
Customs Act, 1962 on 27.06.2023 wherein he, inter-alia, stated that the
foreign currency belongs to him and he was carrying the same to out of
India to purchase the gold from Dubai. He further stated that the said
foreign Currency was not purchase by him and he has not any receipt of
purchase of foreign Currency. He confessed that the said foreign Currency
of 8800 USD and 50,000 UAE Dirhams recovered under Panchnama dated
27.06.2023, equivalent to Rs. 18,00,880/- was carried by him illegally to

smuggle out of India in Violation of the provisions of Customs Act, 1962.

2.3 Foreign Currency equivalent to Indian Rupees 18,00,880/- was
carried by the appellant in his black coloured trolly baggage with an intent
to smuggle it out of India. Further, the appellant was unable to produce
any legal documents showing legitimate procurement of the said seized
foreign currency from any legal source during scarch, seizure and
investigation of the case. Further, as per Regulation 5 of Foreign Exchange
Management (Export and import of currency) Regulations, 2015 issued by
Reserve Bank of India under Notification No. FEMA 6 (R)/RB-2015 dated
29/12/2015, no person shall, without the general or special permission of
the Reserve Bank, export or send out of India, any foreign currency.
Similarly, Regulation 7 ibid deals with export of foreign exchange and
currency notes. Regulation 7 inter alia states that "Any person may take or
send out of India, foreign exchange obtained by him by drawing from an
authorized person in accordance with the provisions of the Act or the rules
or regulations or directions made or issued there under. On the basis of
Regulation 7 ibid, a person is entitled to take or send out foreign exchange
drawn from an Authorized Person in accordance with the provisions of the
_.(%ﬂt or the rules or regulations or directions made or issued there under.
” ring the search of baggage and personal scarch of the appellant no

|

' documents with respect to Foreign Currency were found which could prove
5
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the legal purchase of foreign currency recovered from him from any

authorized person as per Regulation 7 ibid.

2.4 Further, the appellant was unable to produce any document
evidencing a legitimate procurement of the said seized Foreign Currency.
On the basis of the above it appears that the appellant carried the foreign
currencies illegally and with intention to smuggle the same out of India in
violation of the said Act/Rules/Regulations in force. Regulation 7(3) and (4)
of the Foreign Exchange Management (Export and import of currency)
Regulations, 2015 would come into force only when a proper declaration

before the Customs Qfficer had been made.

25 A SCN was issued to the appellants proposing confiscation of
Foreign Currency, 1.c. 8800 USD and 50000 UAE Dirhams equivalent to
[ndian Rupees 18,00,880/- attempted to be smuggled /improperly exported
out of India in contravention of the provisions of Foreign Exchange
Management (Export and Import of Currency) Regulations, 2015 read with
Rule 7 of the Baggage Rules, 2016, recovered and seized from the appellant
under Panchnama proceedings dated 27.06.2023 under the provisions of
section 113(d) of the Customs Act, 1962 and for imposition of penalty upon
the appellants under Section 114 of the Customs Act, 1962.

2.5 The Adjudicating authority, vide the impugned order, has ordered
for absolute confiscation of the impugned foreign currencies i.e. 8800 USD
and 50,000 Dirhams, having value equivalent to Indian currency at Rs.
18,00,880/- attempted to be improperly exported and seized under
panchnama dated 27.06.2023 vide Seizure Order dated 27.06.2023, under
Section 113 (d) of the Customs Act, 1962. The adjudicating authority has

also imposed penalty of Rs. 6,50,000/- on the appellant under Section
114{1) of the Customs Act, 1962

3. Being aggrieved with the impugned order, the appellant has

preferred the present appeal wherein it has been mainly contended that;

 The Panchnama dated 27-6-23 was not drawn as narrated by the

panchas. Contradictory time was recorded in the panchnama. The

impugned panchnama was fabricated with incorrect and 1rrele*nt
,' material facts. The passenger noticee and the panchas were made
to sign the typed panchnama. The panchnama was not read over to
the noticee and explained to him in his vernacular., Therefore, there
is no evidentiary value for the Panchnama dated 27-6-23. The

seized currency is not liable for confiscation and no penalty can be

imposed on the notice.
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e The appellant prays for an opportunity of cross-examination of the
panchas and the Officers who took part in the panchnama
proceeding on 27-6-23. If opportunity for cross-examination is
denied, it would be against principles of natural justice. The
provisions of Section 122 A of Customs Act, 1962, which mandate a
grant of reasonable opportunity of being heard before adjudicating
a case, encapsulate within it, the right to cross-examine any person
on whose testimony/staternent reliance is sought to be placed by
the Department/complainant. Further, the provisions of the Indian
Evidence Act, 1872 are also applicable to the adjudication
proceedings and therefore the right to cross-examination also
stands included in the adjudication proceeding. The proceedings,
which are conducted before the adjudicating authority, had the
trappings of a court, and therefore, the notice is necessarily
conferred with the right to cross-examine all such persons on
whose statement(s) the Department has sought to place reliance. In

this regard the appellant relies upon the following decisions:

(a) Ayaaubkhan Noorkhan Pathan Vs, The State of Maharashtra &
Ors., Civil Appeal NO.7728/2012 decided on (08.11.2012 by the

Supreme Court;

(b). Mehar Singh Vs. Appellate Board Foreign Exchange, Crl. A
109/1975;

(c). Central Govt. represented by the Director, Enforcement
Directorate, Foreign Exchange Regulation Act, New Delhi Vs. Fr.
Alfred James Fernandez, AIR 1987 Kerala 179:

(d). Natwar Singh Vs. Director of Enforcement, 2010 (13} SCC 255;

(e). State of Kerala Vs, K.T. Shaduli Grocery Dealer etc. (1977) 2
SCC

(f). S.C. Girotra Vs. United Commercial Bank (UCO Bank) and
%Dthera. 1995 Supp (3) SCC 212. 3

¢ / There are plethora of judgments of the Supreme Court and the High
Courts including the cases cited above dealing with the issue of
cross-examination, Of course, a summary of the law on the issue
would indicate that it is not as if a party can demand, as of right,
the right to cross-examine witnesses or persons who have made
statements against such a party. The enforceability of such a right,

if demanded, would depend upon the facts and circumstances of
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the case, the nature of enquiry, the provisions of the statute and
the rules as also the regulations governing the enquiry, the conduct
of the person seeking to enforce the right of cross-examination l.e,,
as 1o whether such a right was demanded in the very first instance
or not, and the prejudice, if any, caused to such a party by being
denied the right of cross-examination on assessment of the
entirematerial, which is placed before the authority conducting the
enquiry. In the present case, it has been clearly established that the
panchnama was falsified and fabricated by the Officers and
therefore he should be afforded the opportunity for cross-
examination.

 Cross-examination is one part of the principles of natural justice:

Following are some of the cases wherein the Honorable Supreme
Court of India has held that denial of an opportunity for cross-

examination is against principles of natural justice.

i. A Constitution Bench of Supreme Court in State of M.P. v.
Chintaman Sadashiva Vaishampayan, AIR 1961 SC 1623.
held that the rules of natural justice, require that a party
must be given the opportunity to adduce all relevant evidence
upon which he relies, and further that, the evidence of the
opposite party should be taken in his presence, and that he
should be given the opportunity of cross-examining the
witnesses examined by that party. Not providing the said
opportunity to cross-examine witnesses, would violate the
principles of natural justice. (See also: Union of India vs.T.R.
Varma, AIR 1957 SC 882; Meenglas Tea Estate v. Workmen,
AIR 1963 SC 1719; M/s. Kesoram Cotton Mills Ltd. vs.
Gangadhar & Ors., AIR 1964 SC 708; New India Assurance
Company Ltd vs. Nusli NevilleWadia and Anr., AIR 2008 SC
870, Rachpal Singh & Ors. v. Gurmit Singh & Ors., AIR 2009
SC 2448; Biecco Lawrie & Anr. vs. State of West Bengal &
Anr.. AIR 2010 SC 142; and State of Uttar Pradesh vs. Saroj
Kumar Sinha, AIR 2010 SC 3131). -
ii.  Lakshman Exports Ltd. v. Collector of Central Excise; {2005]

10 SCC 634. 3

.  New India Assurance Company Ltd., v. Nusli Neville Wadiﬁ B o |

Anr., AIR 2008 SC 876

iv.  K.L. Tripathi v. State Bank of India & Ors., AIR 1984 SC 273
v.  Transmission Corpn. of A.P. Ltd. v. Sri Rama Krishna Rice

Mill, AIR 2006 SC 1445
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vi.  Rajiv Arora v. Union of India & Ors., AIR 2009 SC 1100

vii, Commissioner of Central Excise, Allahabad V. Govind Mills
Limited' -2013 (8) TMI 649 - ALLAHABAD HIGH COURT

* Foreign currency is not prohibited goods:

1 Foreign currency is not declared as "prohibited goods" under
provisions of either of Customs Act, 1962 or Foreign Exchange
Management Regulations. As per Regulation 5 of Foreign Exchange
Management (Export and Import of Currency) Regulations, 2015
wherein Reserve Bank of India may by regulations, prohibit, restrict
of regulate the export, import or holding of currency notes. The said
Regulation 5 reads as under:

“Except as otherwise provide in these regulations no person shall
without the general or special permission of the Reserve Bank of

India import or send out of India, any Foreign Currency’.

A plain reading of the Regulation makes it clear that Foreign
Currency as such is not prohibited goods and its import or export is
subject to the permission given by the Reserve Bank of India.
Further as per Regulation 7(2) of the said Regulations (2] any
person may take or send out of India foreign exchange obtained by
him by drawlfrom an authorized person in accordance with the
provisions of the Act or the rules or regulations or directions made

or 1ssued thereunder.

Thus, Foreign currency is not prohibited and it's import or export 1s
subject to law and rules and regulations issued by a competent
authority. Foreign currency is not notified as 'prohibited’ under
Customs Act, 1962 and FEMA. In view of this fact, foreign

currencies carried by the noticee cannot be considered as

prohibited goods.

ii. In a catena of decisions, Tribunals and the Government of India
in its orders in revision have directed that confiscated currencies

have to be allowed to be redeemed on payment of appropriate fines

by the persons from whom they were seized and confiscated. In all

these decisions either redemption fine ordered by the appellate

authority has been reduced or the order of absolute confiscation
modified by offering option to redeem the goods or the casc

remanded with direction for making such a decision.
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Vide Final Order No,172/02 dated 22.2.02 in Appeal No.C/453/98
in the case of Halithu Ibrahim Vs. CC (Airport), the Chennai Bench

of the Tribunal made the following observations:

The undeclared foreign currency is no doubt liable to be confiscated,
but since the import of the currency by a passenger especially by a
NRI, is not prohibited, the adjudicating authority has no discretion
but to allow the goods 1o be released on payment of Redemption
Fine. This was also the view of the Co-ordinate Mumbai bench in
the case of Felix Dores Fernandes Vs. CC, ACC, Mumbai (supra)
wherein it has been held that undeclared foreign currency found
with appellant on his departure to Dubai, although its confiscation
is sustainable but the same is required to be released on payment

of fine in terms of Section 125 of the Customs Act, 1962.

The Tribunal in that case remanded the case to the Commissioner
for re-consideration of the pleas raised by the appellants and for
considering release of the seized foreign currency on payment of
redemption fine. In Felix Dores Fernandes vs. CC, ACC, Mumbai
the Tribuna! while upholding the orders of confiscation, permitted
redemption of the foreign exchange on payment of fine in lieu of
confiscation of Rs.4,00,000/-.

The appellant further relied upon the following case laws:

Prem Kumar Vs Customs in the High Court of Delhi reported in
2016 (334) ELT 498 (Del.)

Sh. T. Soundrarajan Vs Commissioner of Customs, Chennai -in
CESTAT, Chennai.

UNION OF INDIA VS HARISH MULJIMAL GANDHI in Bombay
HighCourt at Goa

W) wioN\_ Md. LIAKAT ALI Versus COMMR. OF CUSTOMS (PREV.], KOLKATA.,

%) Za
f . WEST BENGAL in 2008(22) ELT 295 (Tri. Kolkatta)
ey . y . - . L
bnﬁ_ /The Appellant claims ownership of the foreign currency: B .
< C3

S

1, The foreign currency carried by the noticee consisted of. U$Ds aﬂ}:l
Dhirhams. Involuntary confessional statements of the noticee was
recorded under coercion on 27-6-23 admitting the alleged offence
committed by him. According to the Department such an act on the

part of the noticee was in contravention of Customs Act and Foreign
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Exchange Management (Export and Import of Currency)
Regulations, 2015. The foreign currencies, according to the
Investigating Agency, were also liable to confiscation under Section
113(d) of the Customs Act. After completion of the investigation,
SCN was issued on him under Section 124 of the Customs Act.

i. A bare perusal of the impugned SCN would show that even
though there was an allegation that the Appellant was caught for
attempting to export foreign currencies in contravention of the
provisions of FEMA Regulations, it has been clearly established by
the Appellant that the panchnama was fabricated. It is thus clear
that the currencies were not to be fit for confiscation as provided
under Section 113 of the Customs Act. If the very foundation of the
said offence is taken away, the entire edifice of the prosecution case
against the noticee must collapse and it has been indeed brought

down already by the noticee that the drawing of seizure panchnama

was manipulated.

iii. The Appellant claims ownership of the currency seized from him,
It is an admitted fact that he is a frequent traveller. He submits
that in the last 12 years he visited Dubai around 20 times for
business purpose. He used to carry merchandise such as sarees
and garments to Dubai. On his return trip every time, he used to
bring to India the sale proceeds of such merchandise in foreign
USDs or Dirhams the aggregate value of which did not exceed
US$ 5,000 (US Dollars five thousand) or its equivalent at one time.
Since the foreign currency brought by himevery time was within the
allowable limit, he did not declare it to Customs on his arrival every
time. He had kept all the said currency, which accumulated to Rs
18.10 lakhs, at his residence in Vadodara for future use in some

new business venture abroad.

iv In June 2023, the Appellant planned to start a new business of
tiffin service in Dubai in partnership with a relative by investing the
foreign currency he had saved. He carried the currency with him on
27-7-23. He intended to declare the currency to Customs before
boarding the flight. He was on a bonafide belief that since he had

| legally brought all the currencies from abroad during his earlier

visits, there was no need on his part to take any permission from
Reserve Bank of India for carrying the currency back to Dubai. He

was intercepted after he cleared imumigration and the case was
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made against him and therefore he couldn't declare the currency to

Customs.

v. Regulation 7(2) of Foreign Exchange Management (Export &
Import of Currency) Regulations, 2000 did not prescribe a
maximum amount to be exported by a person resident in India.
There was no limit provided for export of foreign currencies. A plain
reading of the Regulation makes it clear the Foreign Currency as
such is not prohibited good and its import or export is subject to
the permission given by the Reserve Bank of India. Further as per
Regulation 7 (2) (ii) of the said Regulations (2) any person may take
or send oul of India (ii) foreign exchange obtained by him by drawl
from an authorized person in accordance with the provisions of the
Act or the rules or regulations or directions made or issued
thereunder.” Thus, Foreign currency is not prohibited and it import
or export is subject to law and rules and regulations issued by a
competent authority. The foreign currency is not notified as
prohibited under Customs Act, 1962 and FEMA.

vi. Erstwhile Foreign Exchange Regulations Act, 1973 (FERA), by
Section 67 of FERA deemed the prohibition under Section 13 of
FERA (prohibiting the import and the export of foreign currency
without the general or the specific permission of the Reserve Bank
of India) as a prohibition under Section 11 of the Customs Act,
1962 but the subsequent enactment, Foreign Exchange
Management Act, 1999 (FEMA), does not contain an equivalent
provision. Currency is not among the 'prohibited goods' even for
exports and absolute confiscation was not tenable. Since the foreign

currency 1s not an item covered by the provisions of Section 123 of
the Customs Act, 1962, the burden of proof lies on the department.

The noticee prays that the currency may be released to him and to
drop further proceedings against him. Reliance is placed on the

decisions in the following cases:

Felix Dores Fernandes v. CC-2000 (118) ELT 639,

Union of India Vs Harish Muljimal Gandhi reported in 2016 (34&;**:-~
i
)A\/ ELT 93 (Bom) oy
\ )
4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on g

04.06.2024 on behalf of the appellant. He wteratad the submissions made
in the appeal memorandum.
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5. Before going into the merits of the case, I find that the appeal filed

by the appellant, have been filed beyond normal period of 60 days but
within the condonable period of 30 days as stipulated under Section 128(1)
of the Customs Act, 1962. Appellant has requested for condoning the delay
in filing the said appeals on the grounds that he was out of station and he
was unable to pursue the order in stipulated time and brief the advocate
causing delay in filing the appeal. Therefore, taking a lenient view to meet
the ends of justice, I allow the appeal, as admitted condoning the delay in
filing the appeal beyond the normal period of 60 days under proviso to the
Section 128(1) of the Customs Act, 1962,

5.1 | have gone through the facts of the casc available on record,
grounds of appeal and submission advanced by the appellant at the time of
personal hearing. It is observed that the issues to be decided in the present
appeal are whether the impugned order passed by the adjudicating
authority ordering for absolute confiscation of the seized foreign currency
l.e. 8800 USD and 50,000 Dirhams, having value equivalent to Indian
currency at Rs. 18,00,880/- under Section 113(d) of the Customs Act, 1962
and imposing penalty of Rs 6,50,000/- on the appellant under Section
114(1) of the Customs Act, 1962, in the facts and circumstances of the case,

is legal and proper or otherwise.

52 It is observed that the facts and circumstances relating to
interception of the appellant and subsequent recovery of seized foreign
currency i.e. 8800 USD and 50,000 Dirhams, having value equivalent to
Indian currency at Rs. 18,00,880/- is not disputed. on the basis of the
specific intelligence received by the Air Intelligence Unit (AIU), Customs,
SVPIA, Ahmedabad the appellant holding Indian Passport No. W 7601670,
was carrying contraband in violation of Customs Act, 1962 and the Rules
and Regulations made thereunder to Dubai by Indigo Flight No. 6E1477,
was intercepted by the Customs officers under panchnama proceeding
dated. 27.06.2023. The Airlines Staff was asked to get the checked-in
baggage of the appellant for examination by the Customs.On being asked
by AIU officers whether he was carrying any restricted or prohibited or
contraband goods under Customs Act, 1962 for which the appellant

—~~denied. Personal search of the appellant resulted in recovery of foreign
currency i.e. 100 denominations 88 Nos. of US Dollars and in 500
| denominations 100 Nos. of Dirhams from the Black Coloured Trolley Bag of
the appellant. Detailed inventory of foreign currencies in different

denomination recovered by officers in the presence of panchas and the

appellant. The value of foreign currency in Indian rupees as per exchange
rate Notification No. 15/2023-Customs (N.T.) dtd. 15.06.2023 is equivalent
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to Rs.18,00,880/-. The appellant was not having any documents for
purchase/acquisition of the Foreign Currency which was recovered from
him. The Foreign Currency, 8800 USD and 50,000 Dirhams, having value
equivalent to Indian currency at Rs. 18,00,880/- carried by the appellant
appeared to be smuggled goods as defined under Section 2(39) of Customs
Act, 1962, and was placed under seizure vide Seizure Memo/Order under
Panchnama proceedings both dated 27.06.2023 by the AIU officers on a
reasonable belief that the said Foreign Currency was attempted to be
smuggled out of India and hence it was liable for confiscation for violation
of the provisions of the Customs Act, 1962 and FEMA (Export and Import
of Currency) Regulations, 2015, Statement of the appellant was recorded
on 01.11.2022 under Section 108 of the Customs Act, 1962, wherein he,
inter-alia, stated that the foreign currency belongs to him and he was
carrying the same to out of India to purchase the gold from Dubai. He
further stated that the said foreign Currency was not purchase by him and
he has not any receipt of purchase of foreign Currency. He confessed that
the said foreign Currency of 8800 USD and 50,000 UAE Dirhams recovered
under panchnama dated 27.06.2023, equivalent to Rs. 18,00,880/- was
carried by him illegally to smuggle out of India in Violation of the

provisions of Customs Act, 1962,

5.3 1 find that there is no dispute regarding the fact that the appellant
had not declared the seized foreign currency to the Customs at the point of
departure. Further, in his statement recorded on 27.06.2023 under Section
108 of the Customs Act, 1962, the appellant had admitted the possession,
carriage, non-declaration and recovery of the foreign currency, The
appellant had not been able to give the documents for licit acquisition and
possession of the foreign currency before the seizing officer. The fact
remains undisputed that the appellant had not disclosed the impugned
foreign currency kept in trolley bag before the Customs Authorities while
departure to Dubai. The appellant had in his confessional statement
recorded during seizure accepted that the foreign Currency of 8800 USD
and 50,000 UAE Dirhams recovered under panchnama dated 27.06.2023,

‘ “equivalent to Rs. 18,00,880/- was carried by him illegally to smuggle out of
“India in Violation of the provisions of Customs Act, 1962. It is observed
that the appellant has not been able to show that the impugned foreign
currency in his possession was procured from authorized persons &E..";#

- specified under FEMA at the time of his departure during Panchnama
dated 27.06.2023. Hence, | am in concurrence with the finding of theﬂt

adjudicating authority that the appellant had attempted to smuggle foreign
Currency of 8800 USD and 50,000 UAE Dirhams equivalent to Indian Rs.
18,00,880/- by concealing in trolley bag and could not submit any
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documents to prove that the impugned foreign currency notes carried by
him were procured from legitimate sources/ Legally. Further, the said
foreign currency concealed in trolley bag belonged to him and he was
carrying the same to out of India to purchase the gold from Dubai. Thus, in
absence of any valid document for the possession of the foreign currency, it
is held that the same had been procured from persons other than
authorized persons as specified under FEMA, which makes the goods liable
for confiscation in view of the prohibition imposed under the Foreign
Exchange Management (Export and Import of Currency) Regulations, 2015
which prohibits export and import of the foreign currency in such a
quantity without the general or special permission of the Reserve Bank of
India. Therefore, the confiscation of the foreign currency was justified as
the appellant could not account for the legal procurement of the foreign
currency and that no declaration as required under Section 77 of the
Customs Act, 1962 was filed with the Customs authorities at SVPI Airport,
Ahmedabad while his departure.

5.4 It is observed that the appellants had not taken any general or
special permission of the RBI to carry the foreign currency and had
attempted to take it out of the country without declaring the same to
Customs at the point of departure. Hence, | am of the considered view that
the conclusions arrived at by the adjudicating authority that the
restrictions imposed under the Foreign Exchange Management (Export and
Import of Currency) Regulation, 2015 have been violated by the applicant
is correct, and therefore, the confiscation of the seized foreign currency

ordered under Section 113(d) of the Customs Act, 1962 is justified.

5.5 In this regard, I rely upon the decision of Hon'ble High Court of
Madras in the case of Commissioner of Customs (AIR), Chennai Versus
Veeracchi Vithayaphalert [2014 (303) ELT 49 (Mad.)| wherein the decision
of Hon'ble Tribunal, reported at [2005 (186) E.L.T, 296 (Tri Chennai)|, that
confiscation of the currency is not justified when found in possession of a
Thailand citizen amounting to USD 20,000/- not declared before Customs

was reversed. The relevant paras are reproduced hereunder:

“13. Section 5 of the Regulations imposes a prohibition on export

and import of foreign currency. As per Regulation No. 6, a person may 1’1/
-

3 rt foreign exchange in India without limit in any form other than

/ﬁ. currency note, bank notes and travellers cheques. Similarly, a person

— :.-f"’ may bring into India from any place outside India without any limit of

foreign exchange (other than unissued notes). The first proviso to

Regulation 6 provides that bringing of foreign exchange into India under
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the second contingency shall be subject to the condition that such person
makes, on arrival in India, a declaration to the Customs authorities in the
Currency Declaration Form, format of which has been annexed in the
Regulation. The second proviso to Regulation 6 provides that it shall not
be necessary o make such declaration, where the aggregate value of the
fareign exchange in the form of currency notes, bank notes or traveller’s
cheques brought in by such person at anyone time does not exceed US$
10,000 (US Dollars ten thousand) or its equivalent or its aggregate value
any one time does not exceed US$ 5,000 (US Dollars five thousand) or its
equivalent. Regulation 7 deals with "Export of foreign exchange and

currency notes’, and the Regulations 5, 6 & 7 are quoted herein below :-
5. Prohibition on export and import of foreign currency. -

Except as otherwise provided in these regulations, no person shall,
without the general or special permission of the Reserve Bank, export or

send out of India, or import or bring into India, any foreign currency.
6. Import of foreign exchange into India. - A person may -

(a) send into India without imit foreign exchange in any form other

than currency notes, bank notes and travellerscheques;

(b) bring into India from any place outside India without limit foreign

exchange (other than unissued notes):

Provided that bringing of foreign exchange into India under clause (b)
shall be subject to the condition

7. Export of foreign exchange and currency notes. -

(1) An authorised person may send out of India foreign currency

acquired tn normal course of business.
oo
(<] Any person may take or send out of India :- ’

() cheques drawn on foreign currency account maintained in
accordance with Foreign Exchange Management (Foreign Currency
Accounts by a person Resident in India) Requlations, 2000;

(i) foreign exchange obtained by him by drawl from an authorised

person in accordance with the provisions of the Act or the ru
(N
regulations or directions made or issued thereunder; =
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(ii) currency in the safes of vessels or aircrafts which has been
brought into India or which hus been taken on board a vessel or aircraft
with the permission of the Reserve Bank.

(3) Any person may take out of India :-

(ij foreign exchange possessed by him in accordance with the
Foreign Exchange Management (Possession and Retention of Foreign
Currency) Regulations, 2000,

() unspent foreign exchange brought back by fum to India while
returning from travel abroad and retrained in accordance with the
Foreign Exchange Management (Possession and Retention of Foreign

Currency) Regulations, 2000.

(4) Any person resident outside India may take out of India unspent
foreign exchange not exceeding the amount brought in by him and
declared in accordance with the proviso to clause (b) of regulation 6, on

his arrival in India.

14. Thus on a cumuwlative reading of the above referred Regulations, it
is clear that there is a stringent condition is imposed under the
Regulations with regard to export or import of foreign currency and in
terms of Regulation 5, a prohibition of export and import of foreign
currency except as provided under the Regulations. Therefore, the first
respondent, as a matter of right, is not entitled to import or export in the
manner as he wishes without complying with the provisions of the

Regulations.

15. Section 113 of the Customs Act deals with “Confiscation of

soods attempted to be improperly exported or imported” ete. The goods,

which are liable for confiscation have been listed out in clauses of Section

Clause (d) of Section 113 states that any goods aftempted to be
exported or brought within the limits of the customs area for the purpose
of being exported, contrary to any prohibition imposed by or under the
Customs Act or any other law for the time being in force, is liable for
confiscation. The Regulation framed under the FEMA makes a clear
definition as regards the import and export of currency. Section 2(22)(d)

iy of the Customs Act defines ‘goods’ to include currency and negotiable

Nt instruments.
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16. Reading of  the definition of "goods” as stated in Section 2(22)
along with the definition of “currency” stated in Section 2(h) of FEMA,
make it clear that export of currency contrary to prohibition imposed
under any other law is liable for confiscation. Therefore, the contention of
the learned counsel for the first respondent that there is no power to
confiscate the currency under Section 113(d) of the Customs Act, is liable
to be rejected.

17. In the back ground of the above provisions, the order of the
Tribunal holding that there is no provision to declare the foreign currency
tin. hand, cannot be sustainable. The currency possessed by the first
respondent, was contrary to the Regulation, particularly Regulation No. 5
which clearly states that as per Regulation, no person shall, without the
general or special permission of the Reserve Bank, export or send out of
India or bring into India, any foreign currency. The goods attempted to be
exported being foreign exchange, as defined under the FEMA.

18. For all the above reasons, we do not accept the order of the
Tribunal, the order of the Tribunal is set aside and the order of the
adjudicating authority is hereby confirmed. The learned counsel for the
assessee sought for liberty to approach the authorities concerned under
the provisions of FEMA. It is always open to the first respondent to avail
remedies available under the FEMA Act. No costs. Consequently,

connected miscellaneous petition is closed.”

5.6 [ have also perused the recent decisions of the Government of India
passed by the Principal Commissioner & ex officio Additional Secretary to
the Government of India. It is observed from Order No. 152/2023-CUS
(WZ)/ASRA/MUMBAI, dated 31.01.2023 passed in the case 0}' Shrj
Rajkumar Nandlal Sukhwani that the Revisionary Authority had held that-
the undeclared foreign currency to the Customs at the point of departure
without any valid document for possession of the same are liable for

confiscation. The relevant paras are reproduced here under:

7. Government has gone through the facts of the case and the
submissions. Government finds that there is no dispute that the
seized foreign ewrrency was not declared by the Applicant to the
Customs ul the point of departure. Further, in his statement the
applicant had admitted the knowledge, possession, carriage,
concealment, non-declaration and recovery of the foreign currency.
The applicant was unable to give the documents for licit acquisition

and possession of the foreign currency. The fact remains that the
applicant had not disclosed the impugned foreign currency and the
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source of the foreign currency had remained unaccounted. In his
confessional statement, he stated that he was given the currency
by one Mr. Bunty Bhai and asked to handed over the same to his
(Bunty's) cousin in Bangkok for monetary consideration of Rs.
8,000/ - and expenses of his Air Ticket from Mumbai to Delhi and
further Delhi to Bangkok. Subsequently, he retracted the same
which was rebutted by the department. The Applicant was unable
to show that the impugned foreign currency in his possession was
procured from authorized persons as specified under FEMA. Thus,
it has been rightly held by the lower adjudicating authority that in
the absence of any valid document for the possession of the foreign
currency, the same had been procured from persons other than
authorized persons as specified under FEMA, which makes the
goods liable for confiscation in view of the prohibition imposed in
the Foreign Exchange Munagement (Export and Import of Currencuy)
Regulations, 2015 which prohibits export and import of the foreign
currency without the general or special permission of the Reserve
Bank of India. Therefore, the confiscation of the foreign currency
was justified as the applicant could not account for the legal
procurement of the currency and that no declaration as required

under section 77 of the Customs Act, 1962 was filed.

8. The Government finds that the applicant had not taken any
general or special permisswn of the RBI to carry the foregn
currency and had attempted fo take it out of the country without
declaring the same to Customs at the point of departure. Hence, the
\ Government finds that the conclusions arrived at by the lower
Yo adjudicating authority that the said provisions of the Foreign
Exchange Management (Export & Import of Currency) Regulations,
2000 have been violated by the applicant s correct and therefore,
the confiscation of the foreign currency ordered, is justified.”

5.7 I have also perused the other decisions of the Government of India
passed by the Principal Commissioner & ex officio Additional Secretary to
the Government of India. In all the decisions, the undeclared foreign
currency to the Customs at the point of departure, without any valid
document for possession of the same, are held to be liable for confiscation.
In view of above, it is held that the undeclared seized foreign currency i.e.,

8800 USD and 50,000 UAE Dirhams equivalent to Indian Rs. 18,00,880/-,
carried by the appellant for which there was no document for legitimate

procurement are liable for confiscation under Section 113(d) of the
Customs Act, 1962. Accordingly, it is also held that the appellant is also
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liable for imposition of penalty under Section 114(i) of the Customs Act,

1962.

6. It is also observed that the adjudicating authority in the impugned
order, at Para 26, after considering Para 89 of the decision of Hon'ble High
Court of Madras in the case Malabar Diamond Gallery Pvt. Ltd 2016-TIOL-
1664-HC-MAD-CUS had held that:

“In the instant case I find that the foreign currencies recovered from
the Noticee were not legally procured but same was accumulated by
the Noticee from his past foreign visits and were carried at this time as
he wants to start business at Dubai, but the Noticee has not obtained
any permission from the competent authority and carried foreign
currency in excess of the permissible limit of USD 5000. Further,
currency does not fall under the prohibited category but governed under
specific Rules and regulation and as such to carry foreign currency in
excess of permissible [imit falls under restricted category. I am,
therefore, of the view that the foreign currencies seized is liable for
confiscation.”

6.1 Further, the adjudicating authority at Para 27 of the impugned
order had relied upon the decision of Samynathan Murugesan [2009(247)
E.L.T. 21 (Mad)] wherein the Hon'ble High Court had upheld the absolute
confiscation ordered by the adjudicating authority.

6.2 It 1s observed that the appellant has contended that the foreign
currency is not prohibited goods and absolute confiscation is not justified.
In this regard, | rely upon the decision in the case of Commissioner of
Customs, Chennai Vs Savier Poonolly | 2014 (310) E.L.T. 231 (Mad))
wherein the Hon'ble High Court of Madras held that the key word in
Regulation 5 is prohibition of import and export of foreign currency and the
exception is that special or general permission should be obtained from the
Reserve Bank of India, which the passenger has not obtained and therefore,
the order of absolute confiscation is justified in respect of goods prohibited

for export, namely, foreign currency. The relevant paras are as under:

“8. Heard learned counsel appearing for the appellant and thé ’

learned counsel appearing for the first respondent and perused the
materials placed before this Court.

9. The dispute raised in this case involves the following substantial
questions of law :

‘(i)  Whether the Tribunal was justified in allowing the redemption of
the foreign currency attempted to be exported in violation of the
provisions of law?

(i) Whether the Tribunal was justified in
penalty?”

§/49-453/CUS/AHD/2023-24



10. On facts, there appears to be no dispute that the foreign currency
was attempted to be exported by the first respondent - passenger
(since deceased) without declaring the same to the Customs
Department and therefore, it resulted in seizure.

11. Regulation 5 of the Foreign Exchange Management (Export and
Import of Currency) Regulations, 2000 prohibits export and import of
foreign currency without the general or special permission of the
Reserve Bank of India. Regulation 7 deals with Export of foreign
exchange and currency notes. It is relevant to extract both the
Regulations, which are as follows :

5. “Prohibition on export and import of foreign currency. -

Except as otherwise provided in these regulations, no person shall,
without the general or special permission of the Reserve Bank, export
or send out of India, or import or bring into India, any foreign currency.

7. Export of foreign exchange and currency notes. -

(1) An authorized person may send out of India foreign currency
acquired in normal course of business.

(2) any person may take or send out of India, -

(if cheques drawn on foreign currency account maintained in
accordance with Foreign Exchange Management (Foreign Currency
Accounts by a Person Resident in India) Requlations, 2000;

(i) foreign exchange obtained by him by drawal from an authorized
person in accordance with the provisions of the Act or the rules or
regulations or directions made or issued thereunder

lllllllllll

12. Section 113 of the Customs Act imposes certain prohibition and
includes foreign exchange. In the present case, the jurisdiction
Authority has invoked Section 113(d), (¢} and (h) of the Customs Act
ether with Foreign Exchange Management (Export & Import of
rrency) Regulations, 2000, framed under Foreign Exchange
unagement Act, 1999. Section 2{22)(d] of the Customs Act, defines
‘goods” to include currency and negotiable instruments, which is
_"‘-'r,:ﬂrrespﬂnding to Section 2(h) of the FEMA. Consequently, the forewgn
’-'-""r:un'em:y in question, attempted to be exported contrary to the
prohibition without there being a special or general permission by the
Reserve Bank of India was held to be liable for confiscation. The
Department contends that the foreign currency which has been
obtained by the passenger otherwise through an authorized person is
linble for confiscation on that score also.

13. In view of the above, the Original Authority has ordered absolute
confiscation. We find, in the present case, the passenger has concealed
the currency of 55,500 US dollars and other currencies, attempted to
be taken out of India without a special or general permission of the
Reserve Bank of India and this is in violation of the Rules. The fact that
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it was procured from persons other than authorized person as specified
under the FEMA, makes the goods liable for confiscation in view of the
above-said prohibition. Therefore, the Original Authority was justified
in ordering absolute confiscation of the currency. The key word in
Regulation 5 is prohibition of import and export of foreign currency. The
exception is that special or general permission should be obtained from
the Reserve Bank of India, which the passenger has not obtained and
therefore, the order of absolute confiscation is justified in respect of
goods prohibited for export, namely, foreign currency.

14. [t is of no avail to plead that the foreign currency upto certain
limit is permissible. The Tribunal has misguided itself in holding that
upto 25,000 US & is permitted to be carried by a passenger while going
abroad. This error arose from a misreading of Clause 8 of Schedule [l
of Foreign Exchange Management (Current Account Transactions)
Rules, 2000. Rule 5 of the said Rules, speaks about prior approval of
the Reserve Bank of India for transaction included in Schedule III.
Cluuse 8 of Schedule Il speaks about release of foreign exchange,
exceeding US § 25,000 to a person trrespective of period of stay, for
business travel, or attending a conference or specialized training or for
maintenance expenses of a patient going abroad for medical treatment
or check-up abroad, or for accompanying as attendant to a patient
going wubroad for medical treatment/check-up. We find that this
provision is made under the Foreign Exchange Management (Current
Accounl Transactions] Rules, 2000, which imposes prohibition in
respect of Schedule I, restriction in Schedule Il transaction, which are
to be done on prnior approval and Schedule IIT also come with the rider
that prior approval of the Reserve Bank of India should be obtained.
Assuming that o person is permitted to carry 25,000 US $ for business
purpase, the fact remains, that the sald drawal of the foreign currency
should be only from an authorized person in terms of Rule 2(b) of the
Foreign Exchange Management (Current Account Transactions) Rules,
2000. The passenger, in this case, attempted to take the money out of
India without a proper declaration and has not obtained from an
authorized person, thereby, he has violated the Foreign Exchange
Management (Export and Import of Currency) Regulations, 2000.
Therefore, the Department was justified in rightly invoking the said
proviston. The Tribunal, withoul adverting to the prohibition imposed
under Regulation 5 of the Foreign Exchange Management (Export and
Impart of Currency) Regulations, 2000 has come to the erroneous
conclusion that the amount not exceeding 25,000 US $ may be freely
taken out of India. If both the Rules and Regulations are properly =~ ~
applied to the facts of the present case, it will be evident that the first _ +
respondent - passenger in this case has clearly violated the provisions

of the FEMA, more particularly Regulation 5 of the Foreign Exchange
Management (Export and Import of Currency) Regulations, 2000 read
with Section 113 of the Customs Act. Therefore, the Tribunal fell into
error by setting aside the order of absolute confiscation. Accordingly,

we answer the first question in favour of the Revenue.”

In the present case also the appellant had attempted to take the foreign

currency out of India without a proper declaration, without proper

/‘ document, has not obtained it from an aut ‘person, not having any
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general or special permission of the Reserve Bank of India, thereby, he has
violated the Foreign Exchange Management (Export and Import of
Currency) Regulations, 2000. Further, the appellant has concealed the
same in trolley bag. Therefore, the adjudicating authority was justified in
ordering for absolute confiscation of the foreign currency 8800 USD and
50,000 UAE Dirhams equivalent to Indian Rs. 18,00,880/-.

6.3 Further, 1 also rely upon the decision in the case of Suresh
Gangaram Hole Vs Commissioner of Cus., Airport, Mumbai [2015 (327)
E.L.T. 555 (Tri. - Mumbai)] wherein the Hon’ble Tribunal, Mumbai has
upheld the absolute confiscation of foreign currency which was being taken
out of India without any permission from RBI and without declaring the
same to the customs and concealed in the baggage which could not have
been detected but for the information received by the authorities. The

relevant paras of the decision are as under:

“7.4 As per the provisions of section 2 (22) of the Customs Act,
“goods” includes currency. Further as per section 2(33) “prohibited
goods” means any goods the import or export of which is subject to any
prohibition under this Act or any other law for the time being in force but
does not include any such goods in respect of-which the conditions
subject to which the goods are permitted to be imported or exported have
been complied with.” In the present case, the appellant did not have
permission from the RBI for export of foreign currency nor did he declare
the foreign currency when he came to India on 28-12-2005. Therefore,
the currency under seizure are “‘prohibited goods”™ as per the provisions
of the Customs Act and therefore, liable to confiscation under Section
113(d) as “any goods attempted to be exported or brought within the
limits of any customs area for the purpose of being exported, contrary to
any prohibition imposed by or under this Act or any other law for the
time being in force” as well as under section 113(h) as “any goods
which are not included or are in excess of those included in the entry
made under this Act, or in the case of baggage in the declaration macde
under section 77".

7.5 The liability to absolute confiscation of Indian currency attempted
to be illegally exported was considered by a larger bench of this
Tribunal in the case of Peringattil Hamza (supra) and after considering
‘." extensively the various decisions of the Hon'ble apex court, it was held
.. | by this Tribunal that- “In case a person attempted to export Indian
currency outside India without the permission of the RBI more-than Rs.
5000/- or Rs. 10,00d/- as the case may be, in that case the Indian

currency can be absolutely confiscated and it is the discretion of the J(/

proper officer in the facts and circumstances of the case to allow
redemption on payment of fine and imposition of penalty.” The ratio of
the said decision applies equally well in the case of attempted illegal
export of foreign currency also. An identical issue came up for
consideration before the Hon'ble Madras High Court in the case of CC,
Chennai v. Shri Savier Poonolly [2014-TIOL-1662-HC-MAD-CUS = 2014
(310) E.L.T. 231 (Mad.) wherein foreign currency was attempted to be
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exported by a passenger without declaring the same to the Customs
Department’ and therefore, it resulted in seizure. The Hon'ble High Court

held as follows :-

“12. Section 113 of the Customs Act imposes certain prohibition and it
includes foreign exchange. In- the present case, the jurisdiction
Authority has invoked Section 113 (d),-(e) and (h) of the Customs Act
together with Foreign Exchange Management (Export & Import of
Currency) Regulations, 2000, framed under Foreign Exchange
Management Act, 1999, Section 2(22)(d) of the Customs Act, defines
‘goods’ to include currency and negotiable instruments, which s
corresponding to Section 2(h) of the FEMA. Consequently, the foreign
currency in question, attempted to the exported contrary to the
prohibition without there being a special or general permission by the
Reserve Bank of India was held to be liable for confiscation. The
Department contends that the foreign currency which has been obtained
by the passenger otherwise through an authorized person is liable for
confiscation on that score also.

13. In view of the above, the Original Authority has ordered absolute
confiscation, We find, in the present case, the passenger has concealed
the currency of 55,500 US dollars and other currencies, attempted fo be
take it out of India without a special or general permission of the
Reserve Bank of India and this is in violation of the Rules. The fact that
it was procured from persons other than authorized person as specified
under the FEMA, makes the goods liable for confiscation in view of the
above-said’ prohibition. Therefore, the Original Authority was justified in
ordering absolute confiscation of the currency. The key word in
Regulation 5 is prohibition of import and export of foreign currency. The
exception is that special or general permission should be obtained from
the Reserve Bank of India, which' the passenger has not obtained and
therefore the order of absolute confiscation is justified in respect of
goods prohibited for expart, namely, foreign currency.”

7.6 The ratio of the above decision was followed by this Tribunal in
the case of M K S Mohammed Rafi v. Commissioner of Customs (Airport
& ACC), Chennai [2014-TIOL-1681-CESTAT-MAD] wherein it was held
that- “Under Section 3 of the Foreign Exchange Management Act, 1999
read with Regulation 5 of the Foreign Exchange Management (Export &
fmport of Currency) Regulation, 2000, no person shall without the
general or special permission of the Reserve Bank export/send out of
India or tmport/bring into India any foreign exchange currency-
admittedly, the appellant was carrying foreign currency without the

permission of RBI - adjudicating authority had already examined as to .
whether in the facts and circumstances of the case, the goods may be.. &

released on payment of redemption fine and negatived the claim of the . . & A\
appellant, a habttual offender, who admitted that they have purchased “pw. 4
the electronic goods in Singapore and brought the foreign currencies o
acquired through sale in the grey market and passing through green '
channel.” Similarly in another case, recently decided by the Bangalore

Bench of this Tribunal in the case of Joseph Sebastian Prekash v.
Commussioner of Central Excise, Customs and Service Tax [2014-TIOL-
2457-CESTAT-BANG, foreign exchange being carried by appellant was
confiscated since the same was not declared and was in excess of the
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permitted limit and the appellant’s submission that absolute confiscation

was not proper tn the absence of mala fide and law does not require any
passenger to make declaration, was found not acceptable. Since the
currency was not declared and was concealed in the baggage and could
not have been detected but for the information received by authorities,
absolute confiscation was upheld. “ In our considered view, the ratio of
the above decisions apply squarely to the facts of the present case
before us.

7.7 The appellants have, given two versions about the nature of the
transaction. Sri Suresh Gangaram Hole in his statements recorded on 8-
1-2006 (prior to his arrest) and on 10th, 16th and 17th January, 2006
and 2-2-2006 (when he was in judicial custody) had admitted that the
seized foreign currency was gen to him for smuggling to Dubat by Sri,
Rajendra Butada and he agreed to do the act for a monetary
consideration. These statements were retracted on 23-2-2006 through
an affidavit, after he was released from jail. In his affidavit dated 23-2-
2006, he has claimed that the seized currency was sourced tn Dubat
and belonged to M/s. Tycoon General Trading LLC, Dubai, a company
owned by Sn. Rajendra Butada, where Sri. Hole was working as a
salesman. It has been contended by the appellants that the ongin of the
foreign, currency was genuine and was given by Shri. Rajendra Butada
to Sri. Suresh Gangaram Hole in Dubai for transfer of the same to M/ s.
a3 Holdings Ltd., Hongkong, towards purchase of laptops. If that was
so, there was no need for Mr. Suresh Hole to bring the same to India
without declaration to the Customs and again take it back to Dubai
without any permission from RBI and without declaration to the
Customs. No evidence worth the name has been produced by the
appellants to show that the foreign currency was meant for purchase of
laptops by way of purchase orders or otherwise to M/s. a3 Holdings
Ltd., Hongkong. Further, there is no evidence led by Sri. Hole showing
that he was employed as a salesman in the Tycoon General Trading
LLC, Dubai and no appointment letter employing him as” a salesman
was produced by Sri. Hole to support his claim in this regard. This is
also contrary to the initial statements of Sri Suresh Hole that the money
was given to him by Smt. Bharati Butada in Pune for handing over the
same to Mr. Rajendra Butada in Dubai. Further, there are contradictions
in the statements of Sri. Rajendra Butada and Srnt Suresh Gagaram Hole
which has been discussed at length in the impugned order in paras 2.3
to 23.17 thereof. Further, the conduct of Sri Rajendra Butada,
immediately after the interception of Sri. Suresh Gangaram Hole on 8-1-
2006 and his subsequent arrest is also very strange. If the money
belonged to Sri. Butada and its source was genuine, there was no need

' investigating officer during January to April, 2006, when he was very
much in India at the relevant time and when he was very much aware
that Sri. Suresh Gangaram Hole was intercepted by the Custom
Authorities. The department had to approach the Addl. CMM, Mumbai
for issue of summons to secure the presence of Sri. Rajendra Butada. 1t
is also on record that during the said period Mr. Rajendra Butada was
seeking legal advice on the matter and he was busy preparing
documents for the illicit procurement of the seized foreign currency as
per the statements given by Smt. Bharati Butada and various others. If
the source of the currency was legal, there was no need to take such a

$/49-453/CUS/AHD/2023-24 Page 25 of 33



long time to present the evidence before the investigating authority in
this regard. Thus the whole conduct of Sri. Rajendra Butada leads to the
inevitable conclusion that he was busy manipulating the records and
fabricating evidences so as to show that the seized foreign currency was
legally sourced. Thus the whole story of illictt procurement of the foreign
currency is far from convincing and appears a concocted story to
mislead the investigation. Be that as it may, even going by the versions
of the appellants, the foreign currency was brought into India in
violation of the provisions of FEMA, 1999 and without declaration to the
Customs and was sought to be taken out of India illicitly. Thus the illicit
nature. of the transactions is manifest and amounts to ‘smuggling’ in
and out foreign currency. Thus the tainted nature of the seized currency
and the transaction’ is established beyond any doubti. Consequently,
absolute confiscation of the seized foreign currency under Sections 113
(d) and (h) of the Customs Act is beyond any legal challenge and we
hold accordingly.”

6.4 Further, I also rely upon the decision in the case of FAYAZ GULAM
GODIL Vs UNION OF INDIA, [2016 (338) E.L.T. 42 (Bom)| wherein the
Hon'ble High Court, Mumbai has upheld the absolute confiscation of
foreign currency which was being taken out of India without any
permission from REI and without declaring the same to the customs and
concealed in the baggage and also upheld the penalty imposed. The

relevant para is reproduced as under:

8. We find that they have indeed been considered. In the present case,
what was attnbuted to the persons was an act clearly within the
meaning of Section 113 of the Customs Act, 1962. The foreign currency in
this case was attempted to be improperly exported, It is one thing to say
that the cwrrency may have been taken without complying with FEMA
and the Rules thereunder, but on reaching the foreign country, these
persons were deported. On deportation, they boarded a flight to return to
India, but uath the currency with them. It is these goods which were
taken away without the above compliance. They were confiscated. The
definition of the term ‘prohibited goods' has been understood and applied
in the above circumstances, The question was how they should be dealt
with in the discretionary power of the authority. Whether there should be
absolute confiscation or a redemption permitted. We do not find either in
the order of admission of the Customs Appeal No. 107 of 2012 or in the
Division Bench order relied upon by Mr. Kantawala anything which
would enable us to entertain the present appeals. Before the Division
Bench in Rostam Parvaresh (supra), the argument was that the
Revisional Authority failed to consider a specific contention raised by the
petitioner based on various judgments of the appellate as well that of the
Revisional authority wherein the entire confiscated currencies have been
ordered to be released on payment of redemption fine. It is that contention
and non-examination of which led the Division Bench to interfere in its
discretionary and equitable jurisdiction under Article 226 of the
Constitution of India to direct the Revisional Authority to consider it and
pass a fresh order.
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9. On the other hand, in this case we find that the contentions as raised
before us were specifically raised duly noted and considered by the
Tribunal. The Tribunal found that once this is an admitted case of illegal
export of foreign currency from India by concealing the same in baggage
and considering the substantial quantum of currency seized, the
discretion ought not be exercised so as to allow release of the same by
paying redemption fine, then, this is not a case of any perversity or an
error of law apparent on the face of the record. Rather, this is a case
where the prohibited act was rightly dealt with. This is not a case where
any other provision but Section 113 could be applied. In the facts peculiar
to this case, the invocation and application of Section 113 also was
permissible. The other appeal, namely, Central Excise Appeal No. 75 of
2015 impugns only the imposition of penalty. For the reasons indicated
above, that also fails. Additionally we find that the penalties were rightly
imposed on the appellants. Their complicity and involvement in the illegal
act is established.

6.5 Further, | also rely upon the decision in the case of ABUBAKER
HAJI QASIM Vs COMMISSIONER OF CUSTOMS (AIRPORT), MUMBAI
2015 (316) E.L.T. 97 (Tri. - Mumbai)] wherein the Hon'ble Tribunal,
Mumbai has upheld the absolute confiscation of foreign currency i.e.,
75,000 US$ in his checked-in baggage and the same was not declared
before Customs and penalty imposed was also upheld. The relevant paras

are reproduced as under:

“6. I have carefully gone through the facts of the case and the rival
contentions of both sides. Certain facts are not in dispute particularly the
seizure of large amount of foreign currency from the checked in baggage
of the appellant which was not declared by him to the Customs. The ld.
Counsel has tried to pass the act of smuggling as a bona fide mistake
due to lack of knowledge and has called it a technical and procedural
lapse. I note that Sections 113(d) and 113(e) of the Customs Act render
those goods involved in such lapses, liable to confiscation when they are
attempted to be exported or brought within the limitation of any Customs
area for the purpose of being exported contrary to any prohibition
imposed by or under this Act or under any other law for the time being in
force. The undisputed facts of this case are that the goods had not only
been brought into the Customs area for being exported but had also been
checked in as checked in baggage. And the goods had to be off loaded on
the basis of information/intelligence with DRI This cannot be anything
but a case of attempt to export goods contrary to any prohibition under a

“lpw and in this case the prohibition is laid down in the Foreign Exchange
ﬁ’ . Management Act (FEMA), 1999 read with the Foreign Exchange
u._“‘f r'.Management (Export and Import of Currency) Regulations 2000,

Regulations 5 and 7 are as under :

g™

5. Prohibition on export and import of foreign currency :-

Except as otherwise provided in these regulations, no person shall,
without the general or special permission of the Keserve Bank, export or

send out of India, or import or bring into India, any foreign currency.
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7. Export of foreign exchange and currency notes :-

(1) An authorised person may send out of India foreign currency
acquired in normal course of business,

(2)  any person may take or send out of India, -
(i)

(ii)  foreign exchange obtained by him by drawal from an authorised
person in accordance with the prouvisions of the Act or the rules or
regulations or directions made or issued thereunder;

(3]  any person may take out of India, -

(i)  foreign exchange possessed by him in accordance with the Foreign
Exchange Management (Possession and Retention of Foreign Currency)
Regulations, 2000;

(i)  unspent foreign exchange brought back by him to India while
returning from travel abroad and retained in accordance with the Foreign
Exchange Management (Possession and Retention of Foreign Currency)
Regulations, 2000,

(4]  Any per resident outside India may take out of India unspent
foreign exchange no exceedingly the amount brought in by him and
declared in accordance with the proviso to clause (b) of Regulation 6, on
hus armval in India.

No evidence has been brought forth by the appellant to establish that the
foreign exchange possessed by him was obtained in accordance with
Regulation 7(3)(i] or that it was obtained by him as unspent foreign
exchange in terms of Requlation 7(3)(ii) or any other provisions of the said
Act or the Regulations, Further, Regulation 7(4) provides that any person
resident outside India may take out of India unspent foreign exchange not
exceeding the amount brought in by him and declared. The appellant is
not resident outside India. Therefore, this provision does not help him.
The facts read with the law stated above clearly point to a deliberate act
of attempt to smuggle foreign currency for export. This conclusion is
strengthened by the fact that the currency was contained in one brown
colour sealed envelope placed in the checked in baggage which is a
trolley bag. That is, the passenger attempted to export currency concealed
in baggage and had brought it into the limitation of the Customs area in
violation of Section 113(e) of the Customs Act.

6.1 The plea of the ld. Counsel that the currency belongs to appellant’s :
brother in US turns out to be a rather weak defense. Firstly, there is no"
convincing explanation as to how this currency said to be given by hIS '

brother was brought into the country by the appellant in such Earge

amount Le. more than 70,000 US$. The affidavit is dated 1-7-2014 ie:" A

more than 9 years after the date of the incidence. The question arises
why claimant did not turn up to claim the currency in these 9 years. Even
assuming the Affidavit to be true, although such affidavits cannot be
accepted at face value without backing of the any legal supporting
document in India, it still does not help the applic had brought in

‘r;h




75,0009, into the country the same was not declared at the time of
tmport, thereby again making the same liable to confiscation under
Section 113 of the Customs Act read with provisions of FEMA. Moreover,
the appellant has now changed, his story after taking the defense under
his statements, dated 4-5-2003 that the money was raised by him from
his savings and various other sources. In his statements he also
confessed to the fact that he was making trips abroad and indulging in
smuggling during these trips. The independent statement of Shri Virendra
Mehta, Jt. Managing Director to M/s. Arcadia Travel Put. Ltd. also
provides proof that one person namely Shri Wali Mohammed was
purchasing the tickets for the appellant as well as towards the purchase
of foreign currency. The fact that the appellant kept giving confessional
statements after retracting them only strengthen my view that his was a
deliberate act of commission. In this statements he claimed the ownership
of the foreign currency. The affidavit of his brother after 9 years is not
credible evidence. In any case as stated above, even if the statement of
the brother is true, an equally serious act of violation of Customs Act read
with FEMA is committed by the appellant by import of such huge amount
of currency of more than 70,000 US$ brought into India illegally and the
same would be liable to confiscation. From the circumstances and the
legal provisions there is no doubt that the appellant indulged in the act of
smuggling of foreign currency making it liable to confiscation under
Section 113 of the Customs Act.

6.2 A plea has been taken that since currency is not a prohibited item,
an option must be given under Section 125 of the Customs Act to pay fine
in lieu of confiscation. Section 125(1) is extracted below for convenience :

“125. Option to pay fine in lieu of confiscation. -

(1) Whenever confiscation of any goods is authorized by this Act, the
officer adjudging it may, in the case of any goods, the importation or
exportation whereof is prohibited under this Act or under any other law
for the time being in force, and shall, in the case of any other goods, give
to the owner of the goods Jor, where such owner is not known, the person
from whose possession or custody such goods have been seized,| an
option to pay in lieu of confiscation such fine as the said officer thinks fit”

Whether, the currency can be absolutely confiscated has already been
decided by the Larger Bench in the case of Peringatil Hamza - 2014 (306]
E.L.T. 332 (Tri.-LB)} Vide order No. M/ 1280/ 14/CSTB/C-l, dated 23-6-
2014 wherein it held that

case a person attempted to export Indian Currency outside India
out permission of RBI more than Rs. 5,000/- or Rs. 10,000/~ (as the
> may be] in that case the Indian currency can be absolutely

,'3’ rcumstances of the case be allowed to redeem on payment of
redemption fine and imposition of penalty”.

Even otherwise an appreciation of Section 125 leads me to this very
conclusion. The Section states that where the importation or exportation is
prohibited under the Act or any other law, the officer adjudicating the
case may give to the owner of the goods an option to pay fine in liew of
confiscation. The para 6 of Foreign Exchange Regulations (supra) only
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permit an amount of 5,000 to be brought into the country without
making any decloration. And at the time of export unspent foreign
exchange may be taken out of India. Any amount exceeding 5,0008
which is attempted to be taken out of India has to be possessed in
accordance with paras 7(3)ff) and 3{ii) of FEMA Regulations. It has not
even been proved hy the appellant that he was in legal position of 5,000%
what to talk about 70,0008. Thus, the possession of such huge amount of
foreign currency is prohibited under FEMA Regulations and the, option to
redeem the same under Section 125 is not there. Even if one extends the
argument that the verdict of the larger bench related to a case of Indian
currency, I find that in the present case the appellant does not deserve
my discretion to give an option to pay fine in lieu of confiscation.

6.3 The case laws of 2012 (276) E.L.T. 129 (GOI), MD Kalim Ansan v.
Commissioner of Customs (Prev.), Caleutta - 2004 (178) E.L.T. 573 (Tri-
Kolkata), Azizur Rahaman v. Commissioner of Customs (Prev.), Kolkata -
2012 (285) E.L.T. 401 (Tri.-Kolkata) cited during the hearing do not come
to the aid of the appellant. In the last cited case above it was held that

“I find that the common principle runsthrough the aforesaid decisions is
that when astatement furnished under Section 108 of theCustoms Act
hefore the Customs Authorities, thesaid statements no doubt s
admissible asevidence, but when there is a subsequentretraction of the
said statements then the weightof the said evidence is considerably
reduced andthere is a necessity for looking at corroboration ofthe said
evidences. In other words, thestatement furnished by the persons may
not lose its evidentiary value but a conclusion cannot be arnved at solely
hased on the said statements unless corroborated by other matenal
particulars”.

In the present case, the act of smuggling is not established through
statements only. It is established through a series of facts and events
namely non declaration, detection of currency in a packet contained in a
suitcase already checked in, repeated statements of appellant, the
circumstantial evidence in the form of statement of M/s. Arcadia etc. The
case is also established strictly within the parameters of law laid down
under the FEMA Regulation and the export attempt of currency exceeding
70,000% cannot be explained by way of a the trivial argument of bona
fide mistake. In view of the totality of circumstances and the evidentiary
value of facts, the appellant does not deserve an option to release the
goods on payment of redemption fine. His clear active role in the act of
smuggling also does not deserve mitigation of the penalty imposed.

7. Order is disposed of in the above terms. The appeal is rejected and
Order-in-Original is upheld.”

6.6 Further, | also rely upon a recent decision of the Government of
India passed by the Additional Secretary to the Government of India vide
Order No. 193/24-Cus, dated 12.09.2024 passed in the case of Shri
\ﬂ\/ Mohamed Saleem, Chennai wherein absolute confiscation of foreign
currency equivalent to Indian Rs 32,95,715/- concealed between 14 kg of
Shark Fins was upheld. The penalty of Rs_8,00,000/- imposed by the
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adjudicating authority and confirmed by the Commissioner (Appeal) was

also upheld. The relevant para is reproduced as under:

12. The Government observes that the option to release seized goods on
redemption fine, in respect of "prohibited goods', is discretionary, as held
by the Hon'ble Supreme Court in the case of Garg Woollen Mills (P) Ltd
vs. Additional Collector of Customs, New Delhi [1998 (104) E.L.T. 306
(5.C.J). In the case of UOI &Ors vs. M/s Raj Grow Impex LLP & Ors
(supra), the Hon'ble Supreme Court has held 'that when it comes to
discretion, the exercise thereof has to be guided hy law; has to be
according to the rules of reason and justice; and has to be based on the
relevant considerations”. Hon'ble Delhi High Court has, in the case of
Raju Sharma (2020 (372) ELT 249 (Del)), relying upon the judgment of
Apex Court in Mangalam Organics Ltd. [2017 (349) ELT 369 (SC)|, held
that "Exercise of discretion by judicial, or quasi-judicial authorities,
merits interference only where the exercise is perverse or tainted by
patent tlegality, or is tainted by oblique motive." In the present case, the
absolute confiscation has been ordered as the Applicant, acting as a
carrier, was smuggling large amount of foreign currency by ingenious
concealment, while also attempting to smuggle out Shark fins which are
also prohibited item. Thus, no case for interference with the discretion
exercised by the lower authorities is made out. The case laws relied
upon by the Applicant are not applicable in the facts and circumstances
of the present case as the redemption has been denied for reasonable
and relevant considerations and, as such, fulfils the test laid down by
Raj Grow Impex. As such, the Commissioner [Appeals] has rightly
held the Order-in-Original.

13. Keeping in view facts and circumstances of the case, the penalty
imposed is just and fair.

14. In view of the above, the revision application is rejected.

6.7 Further, | also rely upon a recent decision of the Government of
India passed by the Additional Secretary to the Government of India vide
Order No. 03-04/25-Cus, dated 07.01.2025 passed in the case of Shri
Meenakshi Sundaram, Madurai and Smt Vetrikodo, Thiruvarur wherein
absolute confiscation of foreign currency equivalent to Indian Rs
8,59,004 /- recovered from hand luggage was upheld. The penalty imposed
by the adjudicating authority and confirmed by the Commissioner [Appeal)
was also upheld.

6.8 Further, I also rely upon a recent decision of the Government of

India passed by the Additional Secretary to the Government of India vide
Order No. 34/25-Cus, dated 28.03.2025 passed in the case of Shri Kumar,

Thiruvarur wherein absolute confiscation of foreign currency equivalent to
Indian Rs 17,17,582/- was upheld. The penalty of Rs 9,00,000/- imposed
by the adjudicating authority and confirmed by the Commissioner (Appeal

was also upheld.
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65.9 It is observed that in the present case, the appellant had attempted
to smuggle foreign currency 8800 USD and 50,000 UAE Dirhams
equivalent to Indian Rs. 18,00,880/- by concealing in trolley bag. Further,
he could not submit any documents to prove that the impugned foreign
currency notes carried by him was procured from legitimate sources i.c.
authorised dealers. The appellant does not have any special or general
permission from the Reserve Banlk of India. The said foreign currency as
stated by the appellant was carried by him to out of India for purchasing
gold from Dubai, He further stated that the said foreign Currency was not
purchase by him and he has not any receipt of purchase of foreign
Currency. He confessed that the said foreign Currency of 8800 USD and
50,000 UAE Dirhams recovered under panchnama dated 27.06.2023,
equivalent to Rs. 18,00,880/- was carried by him illegally to smuggle out of
India in Violation of the provisions of Customs Act, 1962. Thus, the
appellant was not owner of the said foreign currency. Therefore, following
the decisions of Hon'ble High Court of Madras, Hon'ble High Court of
Mumbai, Hon'ble Tribunal, Mumbai and Order of Hon'ble Revisionary
Authority, | am of the considered view that the adjudicating authority has
correctly, legally and judiciously ordered for absolute confiscation of foreign
currency 8800 USD and 50,000 UAE Dirhams equivalent to Indian Rs.
18,00,880/- under Section 113(d) of the Customs Act, 1962.

6.5 Further, in respect of imposition of penalty amounting to Rs
6,50,000/- on the appellant for non-declaration of foreign currency i.e.,
8800 USD and 50,000 UAE Dirhams equivalent to Indian Rs. 18,00,880/-,
the appellant has not raised any ground or made any submission for
reduction in penalty. It is observed that the appellant was acting as a
carrier had attempted to smuggle out substantial quantum of foreign
currency out of India by way of concealing the same in trolley bag without
any legal documents showing legitimate procurement of the same. The
appellant has subsequently claimed ownership of the foreign currency in
the appeal filed before me without submitting any document for legitimate
procurement. Thus, it appears to be an afterthought and cannot be
considered. Therefore, 1 am not inclined to intervene in the aspect of
penalty which has been rightly imposed by the adjudicating authority on
the appellant for his act of violation. Therefore, I am of the considered view
that the penalty of Rs 6,50,000/- imposed on the appellant under Section
114(1) of the Customs Act,1962, in the impugned order by the adjudicating

authority, is appropriate and commensurate to the omissions and

commissions of the appellant.
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7. In view of the above, | am of the considered view that there is no

infirmity in the impugned order. Accordingly, the appeal filed by the
appellant is dismissed.
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