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{rq q6 qrfr TITTTq6 3-tI

This copy is granted free of cost for t

1962 urfl 129

qrq-d t. sEr{r + 6]€ qft {€ qit{r

o1 m{-e * s q-fi} } eiet erw qfrq I

sF €.

he private use of the person to whom it is issucd

2 (1) (qtfl .]r$'{

* 3{qe d orrf,dc-6{g 6-{-dI A dE{ 3fit{r sfr qrG'

rffi vfoa 1ur*6t 
gsfrtnt, ft-t qzrdq, Frs€ ftrrrrr)

qiq-d qtrf, T{ Arff o1 g-{ftqrur c{r}6{ c-qd o-t rTo} B.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following

categories of cases, any person aggrieved by this order can prefer a Revision Application 1rl

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Financr:'

(Department of Revenue) Parliament Street, New Delhi within 3 months from the datc of

communication of the order

/Order relating to

(61 FTI CTEI.

(a) any goods exported

(ls) HRIT grqrd srd,3 qRd rl TfaI R{I;I tl.t N TTg CTf,

Irt gilIt qte & fts ertf&m qro g-art a ori q{ qI ss q<rdr efi;I tr{ sdlt

G{tftrd qrd t o-ff d.
q1 3q q1@t €ffI
rrq qrd @t qrfl fr

(b)

any goods loaded in a conveyan

their place of destination in Ind

unloaded at any such destinat

ce for importation into India, but

ia or so much of the quantity of s

ion if goods unloaded at such d

which are not unloaded at

tuch goods as has not bcen

estination are short oI thc

(c)

rr)

(a) 4 copies of this order

quantity requ ired to be unloaded at that destination
o1, 1962 3{tqrg x iIQII q-{rq rrg

.rcT{Ift

Payment of drawback as Provided in Chapter X of Customs Act, 1962 and the rules made

thereunder

&fur
q, dakl ur5q c-{gd o{;Ir

ot qlqrft sfu ss $qrel FrsfrfudisFIETrdd6n d+qrRq:

The revision application should be in such

may be specified in the relevant rules and should be accompanied by

rrq 31-isr{{fr

qTiI

f-

form and shall be verified in such manner as

gtrc, 1870 rr{ TI.6 1 3{

lM c-r cfr fr qffs ftfr qff qrqrf,q 5c+' fu+z em fr+ eftv.

, bearing Court Fee Stamp of Palse fifty only in one coPY as Prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870

(G) TtErq 3tfrrEr TIlq IreI 4

(b) 4 copies of the Order-in-Original, in addition to relevant docurnents, if anY

FN

{c) 4 copies of the Application for Revision

(s) HUT (rqt ]962 Frfi

sr*Irfra, qfts,au-s, qeff sfu ffiE c-A & rft{ & orftq 3fidr fr t o. zool-FFqq ai il qEqI

$" IOOO/-(Fqg g.F trsrr{ rIH ), ter ff crqor d, t qw fua Urrcn + qqrFro q-fl:r E.ent'o

al d cftqi. qft {-eo, qirfi rrql 6qrcr, (Inqr qql (s al Tft 3fu Fqq s6 f,rcs qr rsl o-q

d d tS at€ &'sq fr r.zool- .lflt qfr q-s rncs fr 3{Rrr d d ptn b I-q fr r'rooo/-

The duplicate copy of the T R.6 challan evi

Hundred only) or Rs.1,O0O/- (Rupees one tho

Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the lee

for filing a Revision Application ll tht:

4

l

dencing payment of Rs 2O0/- {Rupees two

usand only) as the case may be, undcr thc
(d)

prescribed in the Customs Act, 1962 {as amended)
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or

Iees as Rs.2O0/- and if it is more tharl one lakh rupees, the lee is Rs.1000/-.

-1.*;l

__l
4

q-6qsiDlrrddnd'cr{rffi
3feffifi SIII
s{fqftqc re62 ib1 ur{r 12e q (rl & sti-c oiC fr.q.-s d

stri{JqA +i. z {q 3n-{f,qfud

ftrgo-, +:frq ssrd gio. oft{ *er ol erfl-e srfB-fi'{q *. trqff Frsftfufr q* q{ o{ftq 6-{

s{.}e
In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(i) of the Customs Act, 1962 in lorm

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

ll+q, ftf,d Fr{rl.{rR gq, 2nd Floor, Bahumali Bhavan,

3RII{EI, 3|f,tr(l 6lI(-3800 1 6
Nr.Girdhar Nagar Bridge, Asarwa,

, 1962 ur{r 12e q 16l , L962 urfl 129

g (r ) + B{rfr{ erffe t' srq ffifrer Ew' riss fr+ qrfts-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section i 29 A (1) ol th

Customs Act, 1962 shall be accompanied by a fee of -

(o) srdieQffi qdr Scr{ffi otiimTfrEr{r q.irn rrqr E-ff ort* rqm ilfl d.nql
rrqr (s 01 r6..q cYs qrfq Fqg qr irff* mq d d q-6 Eqrr sqq'.

(a) where the amount of duty and interest demanded and penalty levied by any officer ol 
1

Customs in the case to which the appeal relates is five takh rupees or less, one thousand

rupees;

(q) sffi6q Er6r 6r{r qirlr rrqr {@ qrq aq.I vrngt
rrqr Tc qft ris'q dq drrd Fqs * sdk6, d Afu-{ FqA qErs orcq * srlq-o q d d; qiq rsn
nqg

{b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than live lakh rupees but not

exceeding fifty lakh rupees, Iive thousand rlrpees ;

C.,A.3 bcfore the Customs, Excise and Service Tax Appellate Tribunal at the lollowing

address :

5

rl

(rr) 3rftf, q-dr grtr qrrfi rrql xrffi
rrqr Eg +t roc q{rs drc{ Fqq * odum- d * 6rT 69r{ Fcg.

where the amount of duty and interest demanded and penalty levied by any officer ol

Customs in the case to which the appeal relates is more than fifty lakh rupecs, lcn

thousand rupees

arl iTc {@ r 0% 3r<T w, s6r {@ qr {ffi cq rs f{{K ,qI

I

(c)

l0 r;

F{i q{, qdr +{d <s ftdr{ t i, B{fi-d {€r qr(,'n 
r

agarnst this order shall lie before the Tribunal on payment of 10o/o of the duty demanded where duly or

and penalty are in dispute, or penalty, where penalty alone is in dispute

rrfuftqq o1 trm rzg Nl wrr&f ilIrt qr- (6.)

rr(srdtiI: - 3{attl

a.r {@ lft {rirs
3ntcl # ldS qr rrf,ftd o} gurd e Fdq qr ffi srq y+tr{ + ftS fuS
.Tfis qr snteq q-* sT s-cqrd-{ }. iaq Err{ 3{rfuq + qrq Fq} fq S({d)

diqTfrc.

gEK{@o€-{rot 3rfrfuq

3rFrf,@r, qfH Ajqm.d

Under section l29 (a) of the said Act, every application made before the Appellate Tribunal-

Ln an appe:rl for grant of stay or for rectification oI mistake or for any other purpose; or

lo): rcstoration of an appeal or an application shall be accompanied by a fee of five Hundred rupeesl:l
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ORDER.IN.APPEAL

2 .2 During the course of examination of the sr: bject goods ' it was

noti<:edthatBillofLadingNo.NYKS2334369090Showedwelghtofthcgoods

as 25800 kg, contain<:d in 1663 bags stuffed in thc said container' ln thc

packing list the weight was shown as 52OOO kg and bags shorvn as 'l 731'

Ilowever, on weighing lhe goods, weight of the cargo found to be 467 1O kg and

173 i bags. There were variations in the actual weight of the goods and in the

documents. clarifications for the same were asked by the department at that

l.ime.DepartmenthadalsowrittenalettertoNYKline(lndia)Ltd''NewDelhi

to clarify the same.

Page 4 of 15

Present appeal has been filed by M/s Sudh priya plastichem pvt Ltd' J

Al42A,Phase I Ashok vihar, Opp Murga market, New Delhi- i 10052' (hereinafter

re ferred to as the Appeliant) in terms of Section 128 of the customs Act, 1962,

r:hallenging the Order-in-Original nos 19/ADC 12023-24 daled 23'04'2024

(hereinafter referred to as the impugned order') issued by the Additional

Commissioner, Customs (Preventive), Jamnagar (hereinafter referred to as'th(-.

adjudicating authoritY').

)-.Factsofthecase,inbrief,arethattheappellantfiledaBilloftrntry

No.7O293O2 dated 06 06.2012, through their CHA M/s A M Sodder &' Co'

l)ipavav.ThecargodescriptionasmentionedinBillofEntrywasNon-Woven

liabrics of seven different dimensions falling under chapter Heading 56039400

with CIF value of USD 63690.80 and customs assessable value of

Iis.35,99,135.26.

2.1 The above cargo was imported from the consigner' M/ s Occal'r

WayTransportationLimited,A/504No'19,Hua1oulane(Tianyihaojing)'

Haishu, Ningbo, China. As per BlL, lkre container No NYKU5690989O

(,4oFeet)havingsea1no.CNo271388had1663Bags.Whileinpacking1istNo.

AMIT2ol20l03dated'Zl.o2.2o:r2,NumberofpackagewasmentionedaslTlll

Ilags. At the time of physical examlnation of said cargo ' 1 73 I packagc wr:rc

found. Sample was drawn vide Test memo No Imp/036 112-13 daled

12.06.2012 for checking of the presence of Hazardous dyes if any' in thr:

imported goods. The test report No' TC/LM/SE 1O153O312-2340 12012'

l3{Part I) received from Textile Laboratory & Research Centre' Mumbai

inclicated no hazardous chemicals in the dyes'
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2.3 The CHA M/s. A.M. Sodder filed reply to the query raised by the

dcpartme nt on behalf of the appellant. In their reply the appellant requested t<r

relcasc goods and submitted Bond of Rs.10,38,417/- and Bank Guarantee of

the same amount. NYK Line (lndia) Ltd has also submitted their reply vide letter

dated 28.06.2012, in which they have enclosed the Shipping Instruction and

Customs document received from the Shipper for issuance of BlL. Ongoing

through the document submitted by the line, it was found that customs

documents were in Chinese language. Translated copy of the same was

submitte d by the ltne where the totai of invoice value was shown as USD

118144.12. Accordingly, the Bill of Entry was assessed provisionally. Duty

amount of Rs. 1O,38,417 /- was paid by the noticee vide TR 6 challan No.

2004380666 on dated 03.O9.2O12.

2.4 The documents/Invoice submitted by the shipper were in Chinese

language, the same were forwarded to DRI on 30.06.2O15 for verilication from

overseas. The overseas inquiry revealed that value of goods declared before

China Customs was USD 118144.12. While declaration made before Indian

Customs was USD 63690.80. The overseas inquiry conducted through DRI

rcveals that the invoice was grossly undervalued and the Bill of Entry is

required to be finalized by considering the assessable value at USD 118144.12.

2.5 A summon dated 16.09.2015 was issued to Shri Amit Jain,

Dircctor of M/s. Sudh Priya Plastichem tr/t. Ltd., Delhi (appellant), to provide

facts and documents which are material evidence to the verification of

documents in Chinese language. The appellant did not honor the summons by

personal appearance but submitted letter dated 19.O9.2O15, in which they

submitted that they desire to bring out the fact mentioned in their letter dated

09.1O.2O14, addressed to the Commissioner of Customs, Jamnagar, therein

had given all the available facts and details pertalning to the case. They

closed a copy of their letter dated 01.10.2014, addressed to the Chief

sioner of Customs, Ahmedabad, reiterating the same. Further they also

d a chart containing information regarding import of similar goods along

o

C

heir assessed value at a number of port and ICD's in the Country

luding Pipavav Port. They further requested that the matter may be finalized1nc

on the basis of the documents submitted by them and the facts brought out in

their letter addressed to the Chief Commissioner of Customs, Ahmedabad and

Commissioner of Customs (Prev.), Jamnagar. From the appellants's letter it

appeared that they did not intend to cooperate with the investigation. Further,

the data provided by the appellant cannot be relied upon in the present case

as in the inquiry revealed that quantity and weight ofthe goods have also been

Page 5 of 15



Sr. No escription eight (in Kg.)

2000 Gr. Weight

0269 Net Wcight / 25800

Shccts Il ags

ommercial Invoice 42s96

acking List 42s96 1731

Bill of Lading 166-l

2.7 At the time of physical examination 173 1 packages weighing

46TloKgwerefound.ItthereforeappearedfromtheB/Lquantityandpacking

list that cargo was in excess of 68 bags (quantity) and 24469 Kg (weight) The

appellantwasaskedtoclariffthereasonforvariationinthequantity/weight

of the cargo vide letter dated 15.06.2012. However, the appellant has submitted

their reply vide their letter dated 28.06.2012 without any clarification for the

variation and submitted customs documents received from shipper' The

documents also indicate only 25800 Kg and 1663 packages' From the above'

i1 rs appeared that the appellant has mis-declared the quantity of goods under

irnport and undervalued the goods as is evident from overseas inquiry

r:onducted through DIII. Therefore, it appeared that the said 1731 packagcs

weighrng 46710 Kgvalued at Rs,66,10,164 f -were liable for conirscation undt:r

Section 1 1 1 (m) of the Customs Act, 7962 and the appellant is liable for penal

action under Section 1 12(a) of the Customs Act, 1962'

2.a The CHA M/s A.M. Sodder & Co has fi1ed the reply to the query

raised by the department on behalf ofthe appellant' However' it appeared that

they have abetted with the appellant in the evasion of duty by mis-declaring

the quantity, weight and value of the imported goods to evade pa1ment of

Customsduty.BeingCustomsBroker,itwastheirdutytoguidetheappellant

properly and in the event of any mis-declaration, inform the department' which

2
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mis-deciared. The letters addressed to the commissioner of customs,

.Jamnagar and the Chief Commlssioner of Customs, Ahmedabad are only

rcquest for finalization of assessment and release of bank guarantee. Thesc

letters do not contain any reply to the fact that the goods were mis-declarr:d

with reference to quantity, weight and value'

2.6 The importer in their import documents viz Bill of Lading'

Commercial Invoice, Packing List etc. submitted at the time clearancc lndicalc

lhc quantity as shown below:

I

t
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thc1, failed to do, resulting in rendering the goods liab1e for confiscation. 11

therefore appeared that M/s. A. M. Sodder failed in discharging the obligations

stipulated in Customs Broker Licensing Regulations 2013. Therefore, it

appearcd that M/s. A. M. Sodder was liable to penalty under Section 1 12(a) o1'

lLre Customs Act, 1962, as well as liable to separate proceedings under

Customs Broker Licensing Regulations 2013.

2.9 Therefore, M/s Sudh Priya Plastichem Pvt. Ltd. were issued a show

cause notice No. VIII/10-442lADClO Al2Ol5 dated 18. 12.2015 so as to why:

(i) The Imported goods should not assessed finally, by rejecting the declared

value under Rule 12 of the Customs Valuation Rules, 20O7 and re-determining

the value of imported goods at Rs.66,10,164/- as per Section 14 of the Customs

Acl, 1962 and applicable Customs duty should not be assessed and differential

customs duty of Rs.8,68,737 l- should not be recovered from them under

Section 18(2) of the Customs Act, 7962 read with the terms of Bond executed

by them read with Section 28 of the Customs Acl, 7962.

(ii) The goods under import vide B/E 7O293O2 dated 06.O6.2012, valued at

Rs.66,10,164/- should not be confiscated u/s 111(m) of Customs Act, 1962.

(iii) Interest should not be recovered on the differential amount under Section

18(3) read with Section 28 AA of the Customs Act, 7962.

(iv) Penalty should not be imposed upon them under Section 112 read with

Section i 144 of the Customs Act, 7962.

2.)O Consequently, the Adjudicating Authority confirmed the demand

with applicable interest and penalty vide Order-in-Original no.

ditional Commissioner l2016 dated 23.O2.2016. M/s. Sudh Priya

hem Pvt Ltd preferred Appeal against the Order-in-Original No.
*

dditional Commissioner /2016 dated 23.O2.2016 and which was upheld

V1 de Order-in-Appeal JMN-CUSM-000-APP-O37 - 1 6- 17 dated 26. I 0.20 1 6.

2.11 The appellant preferred appeal before the Hon'ble CESTAT. The

present proceeding has been taken up on account of order of Hon'ble CESTAT,

Ahmedabad vide its Final Order No. 11485/2023 dated 12.O7.2023 in Customs

Appeal No. 101 76 of 2Ol7-18 in the matter of M/s. Sudh Priya Plastichem Pvt

Ltd whereby Hon'ble CESTAT has set aside the Impugned Order-in-Appeal No.

by the

Page 7 of 15
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JMNCUSM-000-APP-037-16-17 dated 26.1O.2016 passed

(v) Penalty should not be imposed upon the them under Section 114 AA of the

Customs Act, 1962.

t
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Commissloner (Appeals), Ahmedabad and remanded the matter back to thc

:rdjudicating authority with direction to pass a fresh order after observrng thc

principlcs of natural justice

2,.12 Consequently, the adjudicating authority passed following order:

(i) He rejected the declared value of Rs'35,99,135 '261- for 467 1O kgs of Non

Woven Fabric imported under Bill of trntry No' 7O293O2 dated O6 06 2O12

Lrnder Rule 12 of the Customs Valuation (Determination of value of f hc

lmported goods) Rules, 2OO7 and re-determine to Rs' 66' 10' 164/- undcr Rule

9 of the Customs Valuation (Determination of Value of the Imported Goods)

Rules, 2007 read with Section 14 of the Customs Act' 1962'

[ii) He ordered for {lna1 assessment of bill of entry No 7O293O2 dat<:d

06.06.2012 in above terms as held at Para 22 of this order and confirm tht:

clcmand of clifferential duty of Rs' 8,68,737/- (I{upees Eight Lakhs Sixty }iighl

'l.housand seven Hundred Thirty seven only) under Section 28(4) of tttt:

Customs Act, 7962, He ordered to appropriate the duty amount of

Rs.1O,38,417/-alreadypaidandthebalanceamountofdifferentialdutv

should be paid by / recovered from the appellant forthwith in terms of Rond

andBankGuaranteesubmittedatthetimeofprovisionalassessmentofthe

goods.

(iii) He ordered to charge and recover applicable interest payable on thc

differential duty amount of Rs 8,68,737/- under section 1B(3) read with

section 28AA of the Customs Act, 1962'

(iv) lJe imposed penalty of Rs 8,68,737/- (Rupees tright Lakhs Sixty Dight

'lhousand seven Hundred Thirty seven only) plus penalty equal to the

applicable interest under Section 28AA payable on the duty demandcd and

r:onfirmed above on the importer M/s Sudh Priya Plastichem P Ltd' Delhi

under Section 114A of the Customs Acl, 1962 should be paid by / recovered

from the imPorter forthwith.

(v) He held thal 46TlO kgs of Non Woven Fabrics valued at Rs 66' 10' 16+/ - are

liable to confiscation under Section 111(m) of the Customs Act' 1962'

(vi) He imposed redemption fine of Rs 7 Lakhs (Rupees Seven Lakhs oniy) under

Sectionl25oftheCustomsAct,|g62inlieuofconfiscationofgoodstobepaid

and recovered from the appellant by enforcing Bond and Bank Guarantee

submitted at the time of provisional assessment of the goods'

N

>,^-/
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{vii) He did not impose any penaity on the appellant under Section 112 of th<:

Customs Act, 1962 as penalty is already imposed on the appellant under

Section 1 14.A of the Customs Acl, 1962.

(viii) He imposed penalty of Rs.5,0O,000/- (Rupees Five Lakhs only) on M/s.

Sudh Priya Plastichem P Ltd, Delhi under Section 114AA of the Customs Act,

1962 which should be paid by/recovered from the appellant forthwith.

3. Being aggrieved with the impugned order, the Appellant has filed t.hc

present appeal against the order passed by the Additional Commissioncr,

Customs (P), Jamnagar. The Grounds of Appeal are not reproduced in detail for

sake of brevity, as the copy of the same is available with the Appellant as well

Respondent. However, the same have been examined and the brief is as under:

3. i The appellant contends that the Adjudicating Authority erroneously

rejected the declared transaction value of US $63,690.80, which was supported

by commercial invoices and bank remittances. They argue that under Section

1a(l ) of the Customs Act, 1962, the price actually paid is the conclusive basis

lbr valuation. The appellant asserts that the revenue failed to provide 'solirl

rcasons or cogent evidence of "extra" remittances to the suppher to justify

rcjcctrng this transaction value. Furthermore, they claim the authority ignorcd

NIDB data and contemporaneous import data of similar goods, which are the

standard methods for re-verifying value.

3.2 A central grievance is the Respondent's reliance on a "piece ofpaper'

spccifically a translated, unauthenticated computer printout of a foreign

declaration obtained by the DRL The appellant argues this document is not a

lcgal invorce and lacks authentication from the supplier, a digital signature, or

any supporting statement recorded under Sectlon 108 of the Customs Act. 'l'hcl,

nd that international carriers like NYK Line are responsible ior

rtation, not value declaration, making their shipping instructions an

basis for value enhancement. Citing Supreme Court and CESTAT

e nts, the appellant maintains that foreign export deciarations cannot bc

o override the importer's declared va1ue.

3.3 The appeliant alleges significant procedural lapses, specilically the

failure to issue a mandatory notice under Rule 12(2) of the Customs Valuation

Rules (CVR) 2OO7 before proceeding with re-determination. They also chalienge

the jurisdiction of the Adjudicating Authority, asserting that the Commissioner

of Customs (Prev.) Jamnagar is not the "Proper Officer" to finalize provisional

assessments under Section 18(2) for imports at Pipavav Port. They argue that.

p
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i1}(] aSSeSSment must be ftnalized' by a Deputy Commissioner beforc any ,,offenc:t: ,

can be adjudicated, and that combining assessment and adjudication

proceedings is a misuse of Power'

g.4 The appeal disputes the iegality of confiscating goods that werc

already cleared under provisional assessment and are no longer physically

available. The appellant argues that a valuation dispute does not constitute a

,mis-declaration" or an "offence" under section 1 1 i (m), especially when therc is

noevidenceofwillfulsuppressionorintentiontoevadedutyFinally,thc5r

challenge the imposition of penalties under Sections 112(a)' 114.A' and I l'+AA'

stal ing that the importcr cannot be penalized for a supplier s pote ntial actions

in a foreign country ancl that the essential ingredients for such pena lties-fra u rl

or intentional false statements-are entrrely absent'

1. Personal hearlng was granted to the Appellant on Shri 26 02 2026

following the principles of natural justice wherein Shri H K Hirani' Consultant'

arppeared for the hearilrg and re-rterated the submissions made at the tjmr: ol

liling the appeal. He also made wrrtten and oral submissions at the timc of

pcrsonal hearing.

4.1 The oral submissrons contest the legality of enhancing import valucs

bascd on unauthenticated documents obtained from foreign customs

authorities, specifically' a Chinese-language rnvoice photocopy stampcd by thr:

lndian Consulate. The zrppellant argues that the original adjudication was flawcd

because it failed to apply an independent mind following a Tribunal remand'

erroneously bypassing the mandato ry finalizalion of provisional assessmcnt

under Section 1S(2) of the Customs Acl 1962 ' Furthermore' they assert that thc

Additional Commissioner lacked the jurisdiction to adjudicate a provisional

asscssment and that the imposition of redemption fines and penalties is rllegal

srncethegoodswerealreadyclearedandnointentiontoevadedutywasprovcn.

'l'hc appellant emphastzes that under the Customs Valuation Rulcs {CVR) 2007'

transaction value remzrins the primary criteria' and existing judicial prcccdcnls

prohibit using uncertified foreign declarations to reject declared values'

4.2 The written submissions reinforce the argument that thc

acljudicating authority's fresh order merely rubber-stamped the previous one

without re-examining the issues as directed by the Tribunal' The appellant

contends that the "piece of paper" relied upon by the DRI a translated rnvoicc

from the shipping line cannot override a commercial invoice supported by actual
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bank remittances. They highlight procedurai lapses, noting that no mandatory

notice under Rule 12 of CVR 20O7 was issued to reject the declared value, nor

was thcre any investigation into "extra" remittances to prove under-valuation.

'lhe submissions aiso challenge the use of "preponderance of probability' in

valuation matters, arguing that the department failed to provide cogent evidence

or contemporaneous import data from the NIDB to justify a value hikc.

Ultimately, the appellant seeks to set aside the Order-in-Original, arguing that

thc supplier's potential over-valuation for export benefits in China should not

result rn the importer being penalized in India.

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs (Preventive), Jamnagar and

the defense put forth by the Appellant in their appeal.

5. I 'l'he most critical legal infirmity in the impugned order is the attempt

lo adjudicate a "short le',y" or "mis-declaration" while the assessment of thc

relevant Bill of Entry is sti11 iegally provisional. Section 18 of the Customs Act,

1962. serves as a complete and self-contained code for cases where a final

assessment cannot be made immediately. The legislative intent behind Section

18 is to a11ow for the clearance of goods upon the execution of a bond ancl

sccurity, while leaving the final determination of duty liability open for a futurc

date when all necessary enquiries are completed. Under Section 18(2), th<:

I)roper Officer' is statutorily mandated to "finally assess" the duty on the gooris

as soon as the information/ documents required for such assessment arc

available.

5.2 The legal position is firmly established that as long as a provisional

assessment remains "provisional" and has not been "finalized" by a speaking

der, no demand for duty under Section 28 ofthe Act can be sustained. Section

plies to cases where duty has not been levied or has been short-levjedt

r, in a provisional assessment, the "ler,y" itself is not yet concluded. The

c Supreme Court and various Benches of the CESTAT have consistently

that the process of finalization under Section 18 must precede any demand

5.3 In the instant case, the record is devoid of any "Speaking Order" of

finalization passed by the Deputy or Assistant Commissioner of the Appraising

Group (the Proper Officer for assessment). Instead, the Additional Commissioner

(Preventive) directly issued a Show Cause Notice (SCN) under Section 124 and

*

o

I

:.-
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Section 28. This constitutes a gross procedural and jurisdictional error' Thc

invocationofSection28duringthependencyofaprovisionalassessmentis

legallyprohibitedbecauseSection28isarecoverymechanismfordutlesthat

have already been ,,assessed" but found to be short. since the assessment here

isstill,'open,.,anydifferentialdutyshouldhaveemergedfromthelinalization

process under Section

proceeding.

18(2), rather than through a separate adjudicaf ion

5.4 Furthermore, the Honble Supreme Court in Canon India Pvt Ltd'

Vs Commissioner of Customs l2}2l (37 6l E'L'T' 3 (S'C') held that the nature of

the power to recover the duty, not paid or short paid after the goods have been

assessed and cleared for import, under section 28 ofcA 1962, is broadly a power

to review the earlier decision of assessment' Hence the section comes into play

only when assessment is final. The relevant portion of the judgment reads as

follows:

" 12. The nature of the potter to recol)er the duty' not paid or short prtid rlttc: r

the good.s haue been assessed ond cleared for import' is broadlg a pou)cr to

reuieut the earlier d'ecbion of assessment' Such a poLuer is not inherenl in

any authoity. Indeed, it hcLs been conferred bg Section 28 and other relttte d

prouisions. The pou'ter has been so conferred specifi'cally on the proper

officel rt-thich must necessarily mean the proper officer u'tho ' tn the first

instance, assessed and cleared the goods i.e. the Deputy Commissione r

Appraisal GrouP."

5.5 The Adjuclicating Authority has effectively .jumped the gun bv

attempting to adjudicate a "short-1ely" that has not yet been legal1y dctermincd

through the prescribecl assessment route This prematurc adjudicatlon rcndt:rs

Lhe impugned order void-ab-initio'

5.6Theissueofjurisdictioninthismatterismultifaceted'involvinga

fundamental conflict between the roles of the "Asscssing officer" and the

Adjudicating Authority." The Appellant has correctly argued that the Additional

Commissioner (Preventive) lacks the statutory authority to perform the functron

o1 'Finalizing" a provisional assessment' Under the scheme of the Customs Act'

l9612,particu1arlySection2(34),a,,Properofficer,,isdefinedinrelationtoany

hrnctions to be performed under the Act as the officer u'ho is assigncd thosc

lLrnctions by the Board or the Principal Commissioner/ Commissioncr of

(lustoms. For the purpose of assessment (including provisional ass(:ssmcnl

under Section 18), the Board through various Circulars has assigned the rolc of

Page 12 of 15
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'Assessing Officer" to the Deputy or Assistant Commissioner of the respective

Apprarsing Group at the Custom House.

5.7 In the present case, the Additional Commissioner (Preventive) has

stcpped into the shoes of the Assessing Officer without having been legally

assigned the task of assessment. This is a jurisdictional overreach. While an

Additional Commrssioner is empowered to "adjudicate" a Show Cause Notice lor

confiscation and penalties under Section 122 of tlrc Act, such adjudication can

onl1, proceed once a final determination of the assessable value has been made

by the Proper Assessing Officer. The Hon'b1e Supreme Court in Sayed Ali vs.

Commissioner of Customs 2O1\ (265) E.L.T. 17 (S.C.) held that:

"OnIy such a Custotr.s Offber uho hqs been assigned the specifb functions

of o,ssessment and re-a,ssessment of dutg can be considered as the 'proper

officer' for the purposes of Section 28,"

5.9 Furthermore, the Adjudicating Authority often functions based on

investigation reports from agencies like the DRI. However, the law mandates that

even if the DRI provides information suggesting under-valuation, that

information must be transmitted to the "Proper Officer" for assessment to finalize

the Bill of Entry. The adjudication wing cannot unilaterally declare an

assessment "final" as a b)?roduct of an offence proceeding. Consequently, the

ugned order suffers from a patent lack ofjurisdiction, as it seeks to determine

bility in a capacity not vested in the Additional Commissioner.

The impugned order holds the goods liable for confiscation undc:r

C on 111(m). I find this unsustainable for two reasons. First, the goods were
-cleared 

under provisional assessment. When the department itself is "not sure"

of the value, it cannot simultaneously allege that there is a "willful mis

declaration. " Second, for Section 1 1 1 (m) to apply, there must be a "materia-1

particular" that does not correspond with the entry. Since the value is the subject

of the provisional assessment, the "entry" itself is not final.

Page 13 of 15

5.8 By extension, in a case of provisional assessment, the only officcr

competent to ftnalize the assessment and determine the actual duty liability is

the Assessing Officer of the Group. By directly issuing an order that purports to

both finaiize the value and impose penalties, the Additional Commissioner has

bypassed the entire assessment hierarchy ofthe Custom House. This "shortcut"

approach not only violates the statutory scheme of Section 18 but also denies

the Appeliant the right to a two-tier challenge: first against the assessment order

and subsequently against any adjudication order.
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5.11 Given the extensive discussion above, it is evident that thc

Acl.ludicating Authority has skipped a mandatory stcp in the Customs proccss'

'l'hc law requires that the Deputy/Assistant Commissioner must lirst issut: a

Spcakingorder',underSectionlT(5)or18(2)rejectingthetransactronvaltlc

anclre-determiningit,ifapplicable,afterfollowingthesequentialrules(RLrle4

to Rule 9 of cvR 2007). only after the assessment is hnallzed and a 'mis

cleclaration" is established through "positive evidence" can an SCN be issued for

conhscation and PenaltY.

5.12 By combining these steps and reiying on unauthe nticated

documents, the Adjudir:ating Authority has caused a miscarriage of justicr: ancl

violatedtheprinciplesofnaturaljustice.TheobservatronsoftheHon,bleCESTA.|

inthefirstremandwerenotfollowedinletterandspirit.TheAdjudicating

Authoritywasdirectedto"passafreshorderafterobservingtheprinciplesof

rraturaljustice,,'whichimpliesafreshlookatthelegalityoftheevidenceandthc

erssessment status. Therefore, the matter must be sent back to the Proper officcr

(Assessing Authority) for the formal finalization of the provisional assessment'

6. In view of the detailed discussion and flndings above, I pass the

following order:

The impugned Order-in-Original No lglADC|2023-24 daled 14'O22024
a

is herebY SET ASIDE.

Lr- The matter is REMANDED to the Proper Officer (Deputy/

Commissioner of the concerned Appraising Group) for the llnali

the provisional assessment of B/E No' 7O293O2 dated 06 06 2O 12 i

of Section 18(2) of the Customs Act, L962'

The appeal is allowed by way of REMAND'
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Copy to:

1. 't'he Chief Commissioner of Customs, Gujarat, Custom

Ahmedabad.

2. 'l'he Commissloner of Customs (Preventrve), Jamnagar.

3. The Additional Commissioner of Customs (Preventrve), Custom,

Jamnagar.

4. Cuard File.

Housc,
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