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This copy is granted free of cost for the private use of the person to whom it is issued.
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| Under Section 129 DD{—I) of the Customs Act, 1962 (as amended), in r;a_s._pé_ét of the following

categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order. '

ﬁ'ﬂ!ﬁ!ﬁﬂ gratAd Gﬂ'a'!ﬂ/ Order relating to :
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any goods exported |
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(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at |
their place of destination in India or so much of the quantity of such goods as has not been |
unloaded at any such destination if goods unloaded at such destination are short of the |
quantity required to be unloaded at that destination.

draryes sifufas, 1962 B WG X qUT IqH T IATC T YA & qed Yed aq Bl |
3rgraft. '

(o)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

mwmwwmmﬁmmﬁwmmwmmm
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'|
thereunder. ‘
‘

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

=T B Ta 1570 F 7E .6 I 1 % ordi P PG G SR W are @Y 4 whd
R te ufy & Tarw 19 9t raTery Yo Ree @ g =fe. .

4 copies of this order, bearing Court Fee Stamp of paiée fifty only in one copy as pr{-:s-crih(rd '
under Schedule 1 item 6 of the Court Fee Act, 1870. ’

TS T ® oA WY HE 1o B 4 wiadl, afe 8 T T

4 copies of the Order-in-Original, in addition to relevant documents_,—i?any

TR0 & [T 3ATde Bi 4 wfadi l

!
|
|

4 copies of the Application for Revision. !

|

(d)

Q&I aTde GTaR BYA & o1 HHTe fUfaH, 1962 (YT ER) | i O
g Teie. W ave e ofR ffyy et & 2 & arsfi amen @ # . 200/-(FUC & | AT
ﬁmoo;-(mrqwmnm,ﬁmtﬂmma’r,%mﬁaw%wﬁmwﬁm.s
aﬁﬂuﬁﬂ.uﬁw,ﬂmwm,mwﬁsaﬂwﬁﬁmwmmwﬁm
B 4 0% W ¥ =7 & $.200/- 3 A TP @@ F fw & @ B S Y H 7.1000/-

The duplicate copy of the T.R.6 challan evidencing payr?zéht of Rs.200/- [ﬁapees two |
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less, |
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

TS |, 2 & AU Yo ATAA! F HATaT G A $ T 3 A B1S drad 39 oW A H1Ed |
HEQW HRal g1 af @ HHEes HfUae 1962 # URT 129 T (1) & HUH wid Wu.-3 #
Hrrges, S IaTg Yow IR Far w7 die ftrevur & guy Fufafed ud w adte a7
qFd 8 ]

In respect of cases other than these mentioned under item 2 above, any person aggrieved |
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address

‘}ﬁq’]'!l\lﬁ?' FHarg IAE ed d AdT BT 3o | Customs, Excise & Service Tax Appellate |
sy, ufgeh &g die Tribunal, West Zonal Bench

| e Hivie, sgHTel Had, e ARYRTR g, | 2°%¢ Floor, Bahumali Bhavan, - {

| 3YRAl, AEHGIEE-380016
Nr.Girdhar Nagar Bridge, Asarwa, ‘

Ahmedabad-380 016 l

HrATIIeE HIUTTGH, 1962 B URT 129 U (6) B e, VIHTe® ATUTTIH, 1962 B! URT 129 |
T (1) & i orfte & wry el gee dau g1 aife-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -
3rdter F FwafRa rHa § gl [hdl GTHTRIeD HTUBTRT GIRT HIT AT b Y TS qUT 74T |
T4 8 P! THH UTd I1E FUY IT IY HH g1 dl TP g PUL.

where the amount of duty and interest demanded and penalty levied by any officer of |
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees,;

mﬁmﬁmmﬁmﬁwﬂ;ﬂmwammmmwwaﬁ?mwm
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vy |
where the amount of duty and interest demanded and penalty levied by any officer of '
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

fte | wraRrd ATHa A ogl [ STHTSes USRI GIRT {1 747 Yo 1R Tl qul el
YT & B THH UAr 9@ ¢ § 34 8 df; 39 gwR U,

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten |
|

thousand rupees
|

| 39 AW & Ao AU S GHA, HIT Y Yoo & 10% Al HI I, o8] Yoo | Yob Ud &S Q4G A &, A1 &8 & 10% |

\Kmﬁm el e ¢S fRare § 2, srde v o |

peal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duLy or
and penalty are in dispute, or penalty, where penalty alone is in dispute.

fufom &t uRT 129 (T) F =avia ardter Wifiavor & WHe SRR TS 3Tded Ud- (9)

,5{_
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[ Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

{a] in an appeal for grant of stay or for rectification of mistake or for any other purpase; or

[b} for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

Present appeal has been filed by M/s Sudh priya plastichem pvt Ltd, J-

A/42A, Phase I Ashok vihar, Opp Murga market, New Delhi- 110052, (hereinafter
referred to as the ‘Appellant’) in terms of Section 128 of the Customs Act, 1962,
challenging the Order-in-Original nos. 19/ADC/2023-24 dated 23.04.2024
(hereinafter referred to as ‘the impugned order’) issued by the Additional
Commissioner, Customs (Preventive), Jamnagar (hereinafter referred to as ‘the
adjudicating authority’).
2. Facts of the case, in brief, are that the appellant filed a Bill of Entry
No. 7029302 dated 06.06.2012, through their CHA M/s. A. M. Sodder & Co.
Pipavav. The cargo description as mentioned in Bill of Entry was Non-Woven
Fabrics of seven different dimensions falling under Chapter Heading 56039400
with CIF value of USD 63690.80 and customs assessable value of
Rs.35,99,135.26.

2.1 The above cargo was imported from the consigner, M/s. Ocean
Way Transportation Limited, A/504 No. 19, Hualou lane (Tianyihaojing),
Haishu, Ningbo, China. As per B/L, the container No. NYKU56909890
('40Feet) having seal no. CN0271388 had 1663 Bags. While in packing list No.
AMIT20120103 dated 21.02.2012, Number of package was mentioned as 1731
Bags. At the time of physical examination of said cargo, 1731 package were
found. Sample was drawn vide Test memo No. Imp/036/12-13 dated
12.06.2012 for checking of the presence of Hazardous dyes if any, in the
imported goods. The test report No. TC/LM/SE/01530312-2340/2012-
13(Part 1) received from Textile Laboratory & Research Centre, Mumbai

indicated no hazardous chemicals in the dyes.

2.2 During the course of examination of the subject goods, it was

noticed that Bill of Lading No. NYKS2334369090 showed weight of the goodqfi- RN

as 25800 kg, contained in 1663 bags stuffed in the said container. In the
packing list the weight was shown as 52000 kg and bags shown as 1731.
However, on weighing the goods, weight of the cargo found to be 46710 kg and
1731 bags. There were variations in the actual weight of the goods and in the -
documents. Clarifications for the same were asked by the department at that

time. Department had also written a letter to NYK line (India) Ltd., New Delhi

to clarify the same.

\\V,
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2.3 The CHA M/s. A.M. Sodder filed reply to the query raised by the
department on behalf of the appellant. In their reply the appellant requested to
release goods and submitted Bond of Rs.10,38,417/- and Bank Guarantee of
the same amount. NYK Line (India) Ltd has also submitted their reply vide letter
dated 28.06.2012, in which they have enclosed the Shipping Instruction and
Customs document received from the Shipper for issuance of B/L. Ongoing
through the document submitted by the line, it was found that customs
documents were in Chinese language. Translated copy of the same was
submitted by the line where the total of invoice value was shown as USD
118144.12. Accordingly, the Bill of Entry was assessed provisionally. Duty
amount of Rs. 10,38,417/- was paid by the noticee vide TR-6 challan No.
2004380666 on dated 03.09.2012.

2.4 The documents/Invoice submitted by the shipper were in Chinese
language, the same were forwarded to DRI on 30.06.2015 for verification from
overseas. The overseas inquiry revealed that value of goods declared before
China Customs was USD 118144.12. While declaration made before Indian
Customs was USD 63690.80. The overseas inquiry conducted through DRI
reveals that the invoice was grossly undervalued and the Bill of Entry is

required to be finalized by considering the assessable value at USD 118144.12.

2.5 A summon dated 16.09.2015 was issued to Shri Amit Jain,
Director of M/s. Sudh Priya Plastichem Pvt. Ltd., Delhi (appellant), to provide
facts and documents which are material evidence to the verification of
documents in Chinese language. The appellant did not honor the summons by
personal appearance but submitted letter dated 19.09.2015, in which they
submitted that they desire to bring out the fact mentioned in their letter dated

09.10.2014, addressed to the Commissioner of Customs, Jamnagar, therein

mmcluding Pipavav Port. They further requested that the matter may be finalized

on the basis of the documents submitted by them and the facts brought out in
their letter addressed to the Chief Commissioner of Customs, Ahmedabad and
Commissioner of Customs (Prev.), Jamnagar. From the appellants's letter it
appeared that they did not intend to cooperate with the investigation. Further,
the data provided by the appellant cannot be relied upon in the present case

as in the inquiry revealed that quantity and weight of the goods have also been
Page 5 of 15
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mis-declared. The letters addressed to the Commissioner of Customs,
Jamnagar and the Chief Commissioner of Customs, Ahmedabad are only
request for finalization of assessment and release of bank guarantee. These
letters do not contain any reply to the fact that the goods were mis-declared

with reference to quantity, weight and value.

2.6 The importer in their import documents viz. Bill of Lading,
Commercial Invoice, Packing List etc. submitted at the time clearance indicate

the quantity as shown below:

Sr. No Description Sheets Weight (in Kg.) Bags
Commercial Invoice 42596 - -

2 Packing List 42596 52000 Gr. Weight 1731

[' r

3 Bill of Lading - 50269 Net Weight / 25800 1663

2.7 At the time of physical examination 1731 packages wei ghing

46710 Kg were found. It therefore appeared from the B /L quantity and packing
list that cargo was in excess of 68 bags (quantity) and 24469 Kg (weight). The
appellant was asked to clarify the reason for variation in the quantity/weight
of the cargo vide letter dated 15.06.2012. However, the appellant has submitted
their reply vide their letter dated 28.06.2012 without any clarification for the
variation and submitted customs documents received from shipper. The
documents also indicate only 25800 Kg and 1663 packages. From the above,
it is appeared that the appellant has mis-declared the quantity of goods under
import and undervalued the goods as is evident from overseas inquiry
conducted through DRI. Therefore, it appeared that the said 1731 packages

weighing 46710 Kg valued at Rs.66,10,164 /- were liable for confiscation under _- 7
Section 111(m) of the Customs Act, 1962 and the appellant is liable for penal

action under Section 112(a) of the Customs Act, 1962.

2.8 The CHA M/s A.M. Sodder & Co. has filed the reply to the query
raised by the department on behalf of the appellant. However, it appeared that
they have abetted with the appellant in the evasion of duty by mis-declaring
the quantity, weight and value of the imported goods to evade payment of
customs duty. Being Customs Broker, it was their duty to guide the appellant
properly and in the event of any mis-declaration, inform the department, which

Page 6 of 15
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they failed to do, resulting in rendering the goods liable for confiscation. It
therefore appeared that M/s. A. M. Sodder failed in discharging the obligations
stipulated in Customs Broker Licensing Regulations 2013. Therefore, it
appeared that M/s. A. M. Sodder was liable to penalty under Section 112(a) of
the Customs Act, 1962, as well as liable to separate proceedings under

Customs Broker Licensing Regulations 2013.

2.9 Therefore, M /s Sudh Priya Plastichem Pvt. Ltd. were issued a show
cause notice No. VIII/10-442/ADC/O A/2015 dated 18. 12.2015 so as to why:

(i) The Imported goods should not assessed finally, by rejecting the declared
value under Rule 12 of the Customs Valuation Rules, 2007 and re-determining
the value of imported goods at Rs.66,10,164 /- as per Section 14 of the Customs
Act, 1962 and applicable Customs duty should not be assessed and differential
customs duty of Rs.8,68,737/- should not be recovered from them under
Section 18(2) of the Customs Act, 1962 read with the terms of Bond executed
by them read with Section 28 of the Customs Act, 1962.

(i) The goods under import vide B/E 7029302 dated 06.06.2012, valued at
Rs.66,10,164 /- should not be confiscated u/s 111(m) of Customs Act, 1962.

(iii) Interest should not be recovered on the differential amount under Section

18(3) read with Section 28 AA of the Customs Act, 1962.

(iv)] Penalty should not be imposed upon them under Section 112 read with

Section 114A of the Customs Act, 1962.

(v) Penalty should not be imposed upon the them under Section 114 AA of the
Customs Act, 1962.

Consequently, the Adjudicating Authority confirmed the demand

with applicable interest and penalty vide Order-in-Original no.
ditional Commissioner/2016 dated 23.02.2016. M/s. Sudh Priya

S,
vide Order-in-Appeal JMN-CUSM-000-APP-037-16-17 dated 26.10.2016.

2.11 The appellant preferred appeal before the Hon'ble CESTAT. The
present proceeding has been taken up on account of order of Hon'ble CESTAT,
Ahmedabad vide its Final Order No. 11485/2023 dated 12.07.2023 in Customs
Appeal No.10116 of 2017-18 in the matter of M/s. Sudh Priya Plastichem Pvt
Ltd whereby Hon'ble CESTAT has set aside the Impugned Order-in-Appeal No.
JMN-CUSM-000-APP-037-16-17 dated 26.10.2016 passed by the
Page 7 of 15
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Commissioner (Appeals), Ahmedabad and remanded the matter back to the
adjudicating authority with direction to pass a fresh order after observing the

principles of natural justice.
2,12 Consequently, the adjudicating authority passed following order:

(i) He rejected the declared value of Rs.35,99,135.26/- for 46710 kgs of Non
Woven Fabric imported under Bill of Entry No. 7029302 dated 06.06.2012
under Rule 12 of the Customs Valuation (Determination of value of the
Imported goods) Rules, 2007 and re-determine to Rs. 66,10,164 /- under Rule
9 of the Customs Valuation (Determination of Value of the Imported Goods)

Rules, 2007 read with Section 14 of the Customs Act, 1962.

(i) He ordered for final assessment of bill of entry No. 7029302 dated
06.06.2012 in above terms as held at Para 22 of this order and confirm the
demand of differential duty of Rs. 8,68,737/- (Rupees Eight Lakhs Sixty Eight
Thousand Seven Hundred Thirty Seven only) under Section 28(4) of the
Customs Act, 1962. He ordered to appropriate the duty amount of
Rs.10,38,417/- already paid and the balance amount of differential duty
should be paid by / recovered from the appellant forthwith in terms of Bond

and Bank Guarantee submitted at the time of provisional assessment of the

goods.

(iii) He ordered to charge and recover applicable interest payable on the
differential duty amount of Rs. 8,68,737/- under section 18(3) read with
section 28AA of the Customs Act, 1962.

(iv) He imposed penalty of Rs.8,68,737/- (Rupees Eight Lakhs Sixty Eight
Thousand Seven Hundred Thirty Seven only) plus penalty equal to the
applicable interest under Section 28AA payable on the duty demanded and
confirmed above on the importer M/s. Sudh Priya Plastichem P Ltd, Delhi
under Section 114A of the Customs Act, 1962 should be paid by / recovered
from the importer forthwith. &

(v) He held that 46710 kgs of Non Woven Fabrics valued at Rs.66,10,164‘/ ='are

liable to confiscation under Section 111(m) of the Customs Act, 1962.

(vi) He imposed redemption fine of Rs.7 Lakhs (Rupees Seven Lakhs only) under
Section 125 of the Customs Act, 1962 in lieu of confiscation of goods to be paid
and recovered from the appellant by enforcing Bond and Bank Guarantee

submitted at the time of provisional assessment of the goods.
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(vii) He did not impose any penalty on the appellant under Section 112 of the
Customs Act, 1962 as penalty is already imposed on the appellant under
Section 114A of the Customs Act, 1962.

(viii) He imposed penalty of Rs.5,00,000/- (Rupees Five Lakhs only) on M/s.
Sudh Priya Plastichem P Ltd, Delhi under Section 114AA of the Customs Act,
1962 which should be paid by/recovered from the appellant forthwith.

SUBMISSIONS OF THE APPELLANT:

3. Being aggrieved with the impugned order, the Appellant has filed the
present appeal against the order passed by the Additional Commissioner,
Customs (P), Jamnagar. The Grounds of Appeal are not reproduced in detail for
sake of brevity, as the copy of the same is available with the Appellant as well
Respondent. However, the same have been examined and the brief is as under:

3.1 The appellant contends that the Adjudicating Authority erroneously
rejected the declared transaction value of US $63,690.80, which was supported
by commercial invoices and bank remittances. They argue that under Section
14(1) of the Customs Act, 1962, the price actually paid is the conclusive basis
for valuation. The appellant asserts that the revenue failed to provide "solid
reasons” or cogent evidence of "extra" remittances to the supplier to justify
rejecting this transaction value. Furthermore, they claim the authority ignored
NIDB data and contemporaneous import data of similar goods, which are the
standard methods for re-verifying value.

3.2 A central grievance is the Respondent’s reliance on a "piece of paper”
specifically a translated, unauthenticated computer printout of a foreign
declaration obtained by the DRI. The appellant argues this document is not a
legal invoice and lacks authentication from the supplier, a digital signature, or

any supporting statement recorded under Section 108 of the Customs Act. They

to override the importer's declared value.

3.3 The appellant alleges significant procedural lapses, specifically the
failure to issue a mandatory notice under Rule 12(2) of the Customs Valuation
Rules (CVR) 2007 before proceeding with re-determination. They also challenge
the jurisdiction of the Adjudicating Authority, asserting that the Commissioner
of Customs (Prev.) Jamnagar is not the "Proper Officer" to finalize provisional

assessments under Section 18(2) for imports at Pipavav Port. They argue that
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the assessment must be finalized by a Deputy Commissioner before any "offence”
can be adjudicated, and that combining assessment and adjudication
proceedings is a misuse of power.

3.4 The appeal disputes the legality of confiscating goods that were
already cleared under provisional assessment and are no longer physically
available. The appellant argues that a valuation dispute does not constitute a
"mis-declaration” or an "offence" under Section 111(m), especially when there is
no evidence of willful suppression or intention to evade duty. Finally, they
challenge the imposition of penalties under Sections 112(a), 114A, and 114AA,
stating that the importer cannot be penalized for a supplier's potential actions
in a foreign country and that the essential ingredients for such penalties—fraud

or intentional false statements—are entirely absent.

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on Shri 26.02.2026
following the principles of natural justice wherein Shri H K Hirani, Consultant,
appeared for the hearing and re-iterated the submissions made at the time of
filing the appeal. He also made written and oral submissions at the time of
personal hearing.

4.1 The oral submissions contest the legality of enhancing import values
hased on unauthenticated documents obtained from foreign customs
authorities, specifically a Chinese-language invoice photocopy stamped by the
Indian Consulate. The appellant argues that the original adjudication was flawed
because it failed to apply an independent mind following a Tribunal remand,
erroneously bypassing the mandatory finalization of provisional assessment
under Section 18(2) of the Customs Act 1962. Furthermore, they assert that the
Additional Commissioner lacked the jurisdiction to adjudicate a provisional
assessment and that the imposition of redemption fines and penalties is illegal
since the goods were already cleared and no intention to evade duty was pfc’w(-:n._ .

The appellant emphasizes that under the Customs Valuation Rules (CVR) 2007,

transaction value remains the primary criteria, and existing judicial precedents

prohibit using uncertified foreign declarations to reject declared values.

4.2 The written submissions reinforce the argument that the
adjudicating authority's fresh order merely rubber-stamped the previous one
without re-examining the issues as directed by the Tribunal. The appellant
contends that the "piece of paper" relied upon by the DRI a translated invoice

from the shipping line cannot override a commercial invoice supported by actual

\ Page 10 of 15
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bank remittances. They highlight procedural lapses, noting that no mandatory
notice under Rule 12 of CVR 2007 was issued to reject the declared value, nor
was there any investigation into "extra" remittances to prove under-valuation.
The submissions also challenge the use of "preponderance of probability”" in
valuation matters, arguing that the department failed to provide cogent evidence
or contemporaneous import data from the NIDB to justify a wvalue hike.
Ultimately, the appellant seeks to set aside the Order-in-Original, arguing that
the supplier's potential over-valuation for export benefits in China should not

result in the importer being penalized in India.

DISCUSSION AND FINDINGS:

5. [ have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs (Preventive), Jamnagar and

the defense put forth by the Appellant in their appeal.

5.1 The most critical légal infirmity in the impugned order is the attempt
to adjudicate a "short levy" or "mis-declaration" while the assessment of the
relevant Bill of Entry is still legally provisional. Section 18 of the Customs Act,
1962, serves as a complete and self-contained code for cases where a final
assessment cannot be made immediately. The legislative intent behind Section
18 is to allow for the clearance of goods upon the execution of a bond and
security, while leaving the final determination of duty liability open for a future
date when all necessary enquiries are completed. Under Section 18(2), the
"Proper Officer” is statutorily mandated to "finally assess" the duty on the goods
as soon as the information/documents required for such assessment are

available.

5.2 The legal position is firmly established that as long as a provisional
assessment remains "provisional" and has not been "finalized" by a speaking

rder, no demand for duty under Section 28 of the Act can be sustained. Section

for differential duty or any penal proceedings related to valuation.

53 In the instant case, the record is devoid of any "Speaking Order" of
finalization passed by the Deputy or Assistant Commissioner of the Appraising
Group (the Proper Officer for assessment). Instead, the Additional Commissioner

(Preventive) directly issued a Show Cause Notice (SCN) under Section 124 and

Page 11 of 15
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Section 28. This constitutes a gross procedural and jurisdictional error. The
invocation of Section 28 during the pendency of a provisional assessment is
legally prohibited because Section 28 is a recovery mechanism for duties that
have already been "assessed" but found to be short. Since the assessment here
is still "open," any differential duty should have emerged from the finalization
process under Section 18(2), rather than through a separate adjudication

proceeding.

5.4 Furthermore, the Hon’ble Supreme Court in Canon India Pvt. Ltd.
Vs Commissioner of Customs [2021 (376) E.L.T. 3 (S5.C.) held that the nature of
the power to recover the duty, not paid or short paid after the goods have been
assessed and cleared for import, under section 28 of CA 1962, is broadly a power
(o review the earlier decision of assessment. Hence the section comes into play
only when assessment is final. The relevant portion of the judgment reads as

follows:

«12. The nature of the power to recover the duty, not paid or short paid after
the goods have been assessed and cleared for import, is broadly a power to
review the earlier decision of assessment. Such a power is not inherent in
any authority. Indeed, it has been conferred by Section 28 and other related
provisions. The power has been so conferred specifically on the proper
officed which must necessarily mean the proper officer who, in the first

instance, assessed and cleared the goods ie. the Deputy Commissioner

Appraisal Group.”

3.5 The Adjudicating Authority has effectively jumped the gun by
attempting to adjudicate a "short-levy" that has not yet been legally determined
through the prescribed assessment route. This premature adjudication renders

the impugned order void-ab-initio.

5.6 The issue of jurisdiction in this matter is multifaceted, involvirig a
fundamental conflict between the roles of the "Assessing Officer" arid the.
"Adjudicating Authority.” The Appellant has correctly argued that the Additional
Commissioner (Preventive) lacks the statutory authority to perform the function
of "Finalizing" a provisional assessment. Under the scheme of the Customs Act,
1962, particularly Section 2(34), a "Proper Officer" is defined in relation to any
functions to be performed under the Act as the officer who is assigned those
functions by the Board or the Principal Commissioner/Commissio.ner of
Customs. For the purpose of assessment (including provisional assessment

under Section 18), the Board through various Circulars has assigned the role of
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"Assessing Officer" to the Deputy or Assistant Commissioner of the respective

Appraising Group at the Custom House.

5.7 In the present case, the Additional Commissioner (Preventive) has
stepped into the shoes of the Assessing Officer without having been legally
assigned the task of assessment. This is a jurisdictional overreach. While an
Additional Commissioner is empowered to "adjudicate" a Show Cause Notice for
confiscation and penalties under Section 122 of the Act, such adjudication can
only proceed once a final determination of the assessable value has been made
by the Proper Assessing Officer. The Hon'ble Supreme Court in Sayed Ali vs.
Commissioner of Customs 2011 (265) E.L.T. 17 (S.C.) held that:

"Only such a Customs Officer who has been assigned the specific functions
of assessment and re-assessment of duty can be considered as the 'proper

officer' for the purposes of Section 28."

5.8 By extension, in a case of provisional assessment, the only officer
competent to finalize the assessment and determine the actual duty liability is
the Assessing Officer of the Group. By directly issuing an order that purports to
both finalize the value and impose penalties, the Additional Commissioner has
bypassed the entire assessment hierarchy of the Custom House. This "shortcut’
approach not only violates the statutory scheme of Section 18 but also denies
the Appellant the right to a two-tier challenge: first against the assessment order

and subsequently against any adjudication order.

5.9 Furthermore, the Adjudicating Authority often functions based on
investigation reports from agencies like the DRI. However, the law mandates that
even if the DRI provides information suggesting under-valuation, that
information must be transmitted to the "Proper Officer" for assessment to finalize
the Bill of Entry. The adjudication wing cannot unilaterally declare an

assessment "final" as a byproduct of an offence proceeding. Consequently, the

cleared under provisional assessment. When the department itself is "not sure"

of the value, it cannot simultaneously allege that there is a "willful mis-
declaration." Second, for Section 111(m) to apply, there must be a "material
particular” that does not correspond with the entry. Since the value is the subject

of the provisional assessment, the "entry" itself is not final.
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5.1 1 Given the extensive discussion above, it is evident that the
Adjudicating Authority has skipped a mandatory step in the Customs process.
The law requires that the Deputy/Assistant Commissioner must first issue a
"Speaking Order" under Section 17(5) or 18(2) rejecting the transaction value
and re-determining it, if applicable, after following the sequential rules (Rule 4
to Rule 9 of CVR 2007). Only after the assessment is finalized and a "mis-
declaration” is established through "positive evidence" can an SCN be issued for

confiscation and penalty.

5.12 By combining these steps and relying on unauthenticated
documents, the Adjudicating Authority has caused a miscarriage of justice and
violated the principles of natural justice. The observations of the Hon'ble CESTAT
in the first remand were not followed in letter and spirit. The Adjudicating
Authority was directed to "pass a fresh order after observing the principles of
natural justice," which implies a fresh look at the legality of the evidence and the
assessment status. Therefore, the matter must be sent back to the Proper Officer

(Assessing Authority) for the formal finalization of the provisional assessment.

6. In view of the detailed discussion and findings above, I pass the

following order:

a. The impugned Order-in-Original No. 19/ADC/2023-24 dated 14.02.2024
is hereby SET ASIDE. R
b. The matter is REMANDED to the Proper Officer (Deputy/As Eé%,t
Commissioner of the concerned Appraising Group) for the finaliz REenial TR ) §
the provisional assessment of B/E No. 7029302 dated 06.06.2012 uﬁ hzrm's 1'“;/{;{/
of Section 18(2) of the Customs Act, 1962. N "" «//

J)r- |
(AMIT GUPTA)

Commissioner (Appeals),
Customs, Ahmedabad

The appeal is allowed by way of REMAND.
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CUSTOMS {-‘ PPEALS), AHMEDABAD

. No. S/49-145/CUS/JMN/2024-25 Date: 31.03.2026

By Registered post A.D/E-Mail

To,

M /s Sudh priya plastichem pvt Ltd
J-A/42A, Phase I, Ashok vihar

Opp Murga market, New Delhi- 110052
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Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2, The Commissioner of Customs (Preventive), Jamnagar.

3. The Additional Commissioner of Customs (Preventive), Custom,
Jamnagar. I

4, Guard File. w3 TN
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