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This copy is granted free of cost for the private use of the person to whom it is issued.

ATy Uy 1962 @1 URT 129 31 o (1) (@Y WxITUd) & = FPafafea srt &
M%Wﬂﬁéﬁwmﬁmaﬁmwwﬂiﬁwmaﬁmﬁa
aﬁmﬁaﬁanﬁﬁ%mmwﬁwﬂﬂﬂﬁmmm,ﬁaﬁm,mﬁm
wwe anf, 78 ekt &) gaderr smde wgd o) 9ad 8.

Under §ection 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categone“.s .of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

frufafes aaffRa smedwr/order relating to :

éﬂa%wﬁmﬁaaﬂémﬁ.

(a)

any goods exported

RA B 1T DI o [P a6 | wIal M1 Al WRd A I e T W IR 7 T AT
q1 I TS W T AR 9 & e adfd Wi IaR 7 §E W 91 39 el RITH W AR
T TTE B AE § i we | A AL

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

drrges srfufram, 1062 ¥ AW X qUT STD HYIA T T [IGH S dgd Lo Al B

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

meﬁmmﬁmmﬁmmwmmmm
ﬁmmw%&'mﬁaﬁiﬁammﬂ%mﬁq:

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

(%)

FIe Bl Ta, 1870 ¥ TIg 6.6 a1 B AU ruifed fHe MY AR 59 TSN B! 4 Wiadi,
mwuﬁﬁmﬁﬁwmﬁwwmmﬁfﬂ.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

()

Hqrag gearad & mmmwaﬁmm"rwﬁm.uﬁﬁ

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

Tl % g amde @1 4 wradi

(c)

4 copies of the Application for Revision.

)

A& ITae aTaR B (o AETed AU, 1962 (@Y1 HRITe) # frufiea v ot
g TG, Wi, GUs, wad! 3k Rfy 7e & I F af arar 2 A . 200/-(FUT g | HEH)AT
?.1000/45«@:‘3@1%},ﬁmﬁmﬁ,ﬁmﬁaw%wﬁmmﬁm.e
aﬂﬁm.ﬁw,mwm,mwﬁaﬁmmmwmmmm
£ 3 P ¥ ¥ H ¥.200/- Ao @ arE A fire & @ ¥ & ©U § %.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the

P RS A A B
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

TG 9. 2 & AU Gl A & aTal A4 A & G A qle, By oafad 39 A § AHTgd
HegW HYal 8 ar @ darges dfufam 1962 # uRT 129 U (1) & 3T v Hu-3 A
Hrarges, kg Iae Yoo M Jar o adte Afievor & auy Pafaf@s @ w onftg w7

oa

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :
‘{ﬂ'ngﬁ" ﬁq JdE Yeh g a7 FY 3oy _Customs, Excise & Service Tax Appellate
3y, ufyed g dis Tribunal, West Zonal Bench

g A, sgarel o, FAee ARWRETR g, | 27 Floor, Bahumali Bhavan,

HERAI, gHGE[G-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

drargres Affam, 1962 @ URT 129 T (6) & U, HHATYew fufaH, 1962 &t URT 129
T (1) & = endter & wry FPafafaa yos dav g+ afge-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(@)

e § wraTRId ATHS H ogl [hu! AIHTRed ATUBRY gIRT HIT 74T Yo SR AT qUT emar
191 8 91 THH UTd oG ©UT 97 IS $H 8! df U gulR U,

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

()

dter & Wrafd ATHS § STgi el WIHTe® TSR gIRT J 4T Y[eh AR TS 4T T
YT 8 B @A UId 9@ ©0C F e g AfdT 3ud vurw @@ F fus 7 g @l o guR

¥y

(b)

where the amount__of_duly and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

rdte & wrata wraet A wigt vt wfiargres sifer gy wiv AT Yo 3R aaTet ayT e
41 &S H IBH YU I ¢ § s gt d); g9 g9R um.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

housand rupees

<N & [t TR0 S FH, A TR Yo & 10% Sl B39 W, 9l Yoo A1 e G4 o8 MR N E T IS ¥ 10%
Y W, Tt Haw &8 farg A 2, sndler var s | ' ' i

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Sad Sifufraw B uRT 129 (T) F srmrla ardta W@ & wae TS HTded U3-
Wm%mmﬂﬁﬁﬁmﬁ%mmﬁwﬁmw;}gmmm?aﬂ
ﬁ@%;ﬂéﬁamaﬁmﬁwmﬁ%mmm%mmuﬁﬁmwmm

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees. al
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ORDER-IN-APPEAL

Appeal has been filed by M/s Metacast International, Shree Kunj,
Bhalupali Chowk, Bohidarnuapali, PO: Sankwrma, Sambalpur, Odisha, 768006
(hereinafter referred to as the ‘Appellant’) in terms of Section 128 of the Customs
Act, 1962, challenging the O;‘der~in—0riginal no. KDL/ADC/DPB/12/2024-25
dated 23.07.2024 (hereinafter referred to as ‘the impugned order’) issued by the
Additional Commissioner, Custom House, Kandla (hereinafter referred to as ‘the
adjudicating authority’).

2. Facts of the case, in brief, are that the appellant filed Bill of Entry
No. 2575584 dated 14-03-2024 through their CHA M/s Rudra Shipping for
import of goods declared as "Anode Butts" under CTH: 38019000. The
examination of the cargo was conducted by the officers from the DE section of
Custom House, Kandla and samples were drawn which were sent to CRCL,

Kandla. The CRCL Kandla vide test reports dated 15-05-2024 has reported as

follows: -

The sample as received is in form of blackish white lumps of irregular
shape and sizes; Composition: It is composed of carbonaceous matter

having following constants:

Total Moisture =0.72% weight; Inherent Moisture (ADB) =0.72% by weight;
Ash Content(ADB)= 39.2% by weight; Volatile Matter (ADB)=0.17% by
weight; Fixed Carbon (ADB)=59.87% by weight; Whether it is used as

anode butt or otherwise could not be ascertained;

2.1 Subsequently, the matter was transferred by DE section, Custom

House, Kandla to SIIB section vide their letter dated 05-05-2024. In this regard,

importer, it is observed that the "Anode Butts" imported by the appe]laﬂ‘(wdc
Bill of Entry No. 2575584 dated 14-03-2024 are the remaining parts of anodes
that are used in aluminium industry for electrolysis of calcined alumina.
Therefore, it appeared that these goods are second hand in nature and fall under
the category of Second hand goods other than capital goods.

2.2 Further, in his statement Shri Jemin D. Parekh stated that at the time of
filing Bill of Entry No. 2575584 dated 14-03-2024, the appellant did not hold the

requisite authorization from DGFT but were later granted authorization bearing
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No. 0111015172 dated 09-04-2024 by DGFT for the import of "Used Anode Butt
(B2090)" in response to their application dated 07-04-2024. Therefore, in view of
the above, it appeared that the appellant was required to apply for an
authorization to DGFT seeking permission for the import of restricted goods they
intended to import viz. Anode Butts.

2.3 On perusal of the documents uploaded in the e-sanchit portal by
M/s Metacast International while filing the Bill of Entry No. 2575584 dated 14-
03-2024 and as confirmed by Shri Jemin D. Parikh in his statement dated 13-
06-2024, it appeared that the appellant held no such authorization issued by
the DGFT, required to import such restricted items as imported by them vide Bill
of Entry No. 2575584 dated 14-03-2024 at the relevant time. In view of the above,
it appeared that by importing restricted goods i.e., Anode Butts without any
authorization from DGFT, the appellant violated the conditions prescribed under
Para 2.31 (Second Hand Goods) of the Foreign Trade Policy 2023.

2.4 In view of the above, the goods i.e., 226.915 MT of anode butts
imported by the appellant vide Bill of Entry No. 2575584 dated 14-03-2024
valued at Rs. 60,53,647/- declared as Anode Butts appeared to be liable for
confiscation under the provisions of Section 111(d) of the Customs Act, 1962.
Accordingly, the subject goods i.e., 226.915 MT of anode butts imported by the
appellant vide Bill of Entry No. 2575584 dated 14-03-2024 valued at Rs.
60,53,647 /- were placed under seizure under the provisions of Section 110(1) of
the Customs Act, 1962 vide seizure Memo bearing F. No. CUS/SIIB/MISC/2024-
SIIB dated 20-06-2024. Therefore, for the acts of omission of commission
committed by the appellant, they are liable for penalty under Section 112(a)(i) of
the Customs Act, 1962. The appellant has submitted an undertaking exercising
right to waiver of a Show Cause Notice and agreed to pay all the Customs
pline and penalty in the matter.

Consequently, the adjudicating authority passed following order:
dered to confiscate 226.915 MT Anode Butts imported vide Bill of Entry
575584 dated 14-03-2024 valued at Rs. 60,53,647/-, under Section 11 1(d)
of the Customs Act, 1962. However, he gave them an option to pay fine of
Rs.6,55,000/- in lieu of confiscation under Section 125 of the Customs Act, 1962
as discussed above;

ii. He imposed penalty of Rs.2,50,000/- under Section 112(a) of the C;Jstoms
Act, 1962.
SUBMISSIONS OF THE APPELLANT:

3. Being aggrieved with the impugned order, the Appellant has filed the

present appeal against the order passed by the Additional Commissioner,
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Customs, Kandla. The Grounds of Appeal are not reproduced in detail for sake
of brevity, as the copy of the same is available with the Appellant as well
Respondent. However, the same have been examined and the brief is as under:
3.1 The appellant first contends that the confiscation and subsequent fines
are unjustified because the imported goods, 226.915 MT of Anode Butts, were
brought in under a bona fide belief that they did not constitute restricted
"second-hand" goods. They argue that the items cannot be used as anodes in
their current state; instead, they require significant industrial processing
including chipping, crushing, and mixing with petroleum coke and coal tar at
200°C to be transformed into the finished product, Electrode Carbon Paste.
Consequently, the appellant maintains that the Adjudicating Authority erred in
classifying the goods as restricted and requiring a specific DGFT Authorization
for their import.

3.2 Furthermore, the appellant asserts that even if the goods were considered
restricted, they successfully obtained and produced a valid Authorization from
the DGFT before the assessing officer. Since this authorization was presented
and clearance was permitted based on that document, the appellant argues that
the Adjudicating Authority had no legal basis to order confiscation under Section
111 (d) or impose penalties under Section 112 (a) of the Customs Act, 1962. They
maintain that the existence of the license nullifies the charge of importing
restricted goods without permission.

3.3 Finally, the appellant submits that the quantum of fine of Rs. 6,55,000
and penalty of Rs. 2,50,000 is not commensurate with the alleged offense. They
request that if any liability is upheld despite the production of the DGFT

Authorization, the financial demands should be reduced to a token amount.

PERSONAL HEARING:
4. Personal hearing was granted to the Appellant on 13.01.2026,

filing the appeal.

DISCUSSION AND FINDINGS:

3i . I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs, Kandla and the defense put

forth by the Appellant in their appeal.
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9.1 It is observed that the Adjudicating Authority has categorized the
imported "Anode Butts" as "second-hand goods other than capital goods" under
Para 2.31 of the Foreign Trade Policy 2023. This classification warrants a deeper
technical and commercial analysis. "Anode Butts" are the residual remains of
carbon anodes used in the electrolytic reduction of alumina. During the
aluminum smelting process, the carbon anodes are partially consumed, and the

remaining portion the "butt" is removed.

5.2 Commercially and industrially, these butts are not "second-hand
goods" in the conventional sense (like a used machine or an old vehicle) because
they can no longer fulfill their original primary function as anodes. They have
lost their functional identity as an "Anode" and have been reduced to a
carbonaceous industrial residue. The CRCL report dated 15.05.2024 confirms
this by stating that the goods are in the "form of blackish white lumps of irregular
shape and sizes" and that "whether it is used as anode butt or otherwise could
not be ascertained." This ambiguity in the test report supports the Appellant's
contention that the goods are, in essence, carbon-rich raw materials rather than

used products.

5.3 The intended use of the imported goods, as stated by the Appellant,
is for the manufacture of "Electrode Carbon Paste" (ECP) used in the steel
industry. This involves chipping, crushing, and mixing the butts with calcined
petroleum coke and coal tar pitch. In this context, the Anode Butts serve as a
"carbon source" or raw material. The Foreign Trade Policy's restriction on
second-hand goods is generally aimed at preventing the dumping of old
machinery or consumer products. Applying this to industrial waste that serves

4 W\tal raw material for another industry seems to be an over-extension of the

icensing mechanism. The fact that the DGFT eventually issued a license for
the import of "Used Anode Butt (B2090)" indicates a recognition by the trade
authority that these goods are indeed importable, albeit under a restricted
category. While the technical nature points toward "industrial waste," the
administrative reality under the FTP is that they are treated as "Used Anode
Butts." Crucially, the license acknowledges the item under a specific code
(B2090) which relates to Basel Convention waste categories, further reinforcing
that the goods are seen as industrial raw materials/waste rather than "second-

hand" consumer or capital goods. Consequently, while they may be "Restricted,"
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their character as a primary raw material for the Appellant’s manufacturing
process significantly diminishes any allegation of a deliberate attempt to

circumvent policy for profit through dumping.

5.5 The central legal question is whether the production of DGFT
Authorization No. 0111015172 dated 09.04.2024, which was obtained after the
filing of the Bill of Entry on 14.03.2024 but before the completion of the
adjudication process, ecffectively regularizes the import and precludes the
invocation of confiscatory provisions under Section 111(d) of the Customs Act,
1962.

5.6 The Adjudicating Authority has taken an extremely narrow and
pedantic view, holding that the goods must be accompanied by a valid license at
the exact moment of entry into Indian territorial waters. I find this interpretation
to be contrary to the spirit of trade facilitation and inconsistent with several
higher judicial precedents. Section 111(d) provides for the confiscation of goods
imported "contrary to any prohibition imposed by or under this Act or any other
law for the time being in force." The term "prohibition" in the context of the

Foreign Trade Policy includes "restrictions." However, when the competent
authority (DGFT) validates the import by issuing a specific authorization for the
very goods under consideration, the "prohibition" or "restriction" is effectively
lifted. _’I‘he act of the DGFT in granting the license post-import serves as a

regulatory "ex-post facto" approval that cures the initial procedural irregularity.

B.7 In the present case, the Appellant applied for the license on
07.04.2024 and received it on 09.04.2024 a mere 25 days after filing the BoE.
This timeline demonstrates that the Appellant was actively seeking to regularize
the transaction and did not intend to smuggle prohibited items. In the instant
case, the Adjudicating Authority admitted in Para 22 of the OIO that the importer
was granted the authorization by DGFT. Having admitted the existence and
validity of the authorization, the Authority’s insistence on ordering conﬁscag‘\ 9! f“%
is a contradiction in terms. If the DGFT has authorized the import, the Cu tb,ms

department cannot claim the import remains "prohibited."

'_'I'

5.8 [ also take note of the "Doctrine of Relation Back." While gen\sﬂu
applied in civil law, its principle is relevant here: the authorization issued on
09.04.2024 specifically for "Used Anode Butts" essentially ratifies the Appellant's
possession of the goods from the date of import. Since the license was available

during the adjudication, the Adjudicating Authority was duty-bound to consider
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the goods as "regularized." The failure to do so has resulted in a purely academic

exercise of confiscation for a breach that had already been cured.

5.9 As held in Commissioner of Customs vs. Titan Medical Systems Pvt.
Ltd. [2003 (151) E.L.T. 254 (S.C.)], once the licensing authority (DGFT) is
satisfied with the eligibility of the importer and the nature of the goods, the
Customs authorities are precluded from looking behind the license to allege a
policy violation. By issuing the authorization, the DGFT has essentially declared
that the import of these 226.915 MT of Anode Butts is in the national interest
and compliant with the FTP. Therefore, the charge of import "contrary to

prohibition" under Section 111(d) fails in its entirety.

5.10 The OIO cites Raj Grow Impex LLP [2021] to distinguish Atul
Automation. However, Raj Grow Impex dealt with items (Peas/Pulses) where
there was a quantitative cap (Quotas) to protect domestic farmers. In the case of
Anode Butts, there is no such quantitative restriction or domestic market
sensitivity that would equate a delay in obtaining a license to a "Prohibition.”
Anode Butts are industrial raw materials. Therefore, the restrictive interpretation
in Raj Grow Impex does not apply here; instead, the broader principle of Atul
Automation (allowing redemption and recognizing the "Restricted” status) is

more relevant.

511 The Appellant applied for the license on 07.04.2024, shortly after
the import. The license was granted on 09.04.2024. This shows a clear intent to
comply with the law. There is no evidence of mis-declaration of the nature of the
goods; the goods were declared as "Anode Butts." The dispute was purely on the
interpretation of whether they fell under Para 2.31 of FTP. Once the DGFT issued
the license, any "offence” became purely procedural. The imposition of a penalty

under Section 112(a) requires an act or omission that renders the goods liable

aYizes the import, the liability for confiscation under Section 111(d) is

J¢d. Consequently, the penalty under Section 112(a) must also be set aside.

The goods "Anode Butts" were restricted, not prohibited. The
Appellant produced a valid DGFT authorization before adjudication. Such goods
are not to be treated as prohibited. The subsequent issuance of the license by
the DGFT validates the import and removes the "contrary to law" element

required for Section 111(d). The Adjudicating Authority's decision to maintain
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confiscation and impose a substantial fine and penalty despite the license being

on record is legally untenable.
6. In view of the above findings, I pass the following order:

a. The appeal filed by M/s Metacast International is allowed.

b. The confiscation of goods and the option to pay Redemption Fine of Rs.
6,55,000/- are hereby set aside.

c. The penalty of Rs. 2,50,000/- imposed under Section 112(a) is hereby set
aside.

d. The amount of fine and penalty already paid by the Appellant shall be

refunded to them in accordance with the law.

TTS‘:“TED ‘j‘/ l \/%)/f

v eUPTA) -
srefvars/ RINTENDENT (AM A)

e e ( ), IEwTTaE. Commissioner (Appeals),
CUSTOMS (APPEALS), AHMEDABAD Customs, Ahmedabad
F. No. S§/49-28/CUS/KDL/2024-25 Date: 17.03.2026

By Registered post A.D/E-Mail

To,

M/s Metacast International,
Shree Kunj, Bhalupali Chowk,
Bohidarnuapali, PO: Sankwrma,
Sambalpur, Odisha, 768006

Copy to:

1. The Chief Commissioner of Customs, ,Gujarat, Custom House,
Ahmedabad.

2, The Commissioner of Customs, Kandla.

3. The Additional Commissioner of Customs, Custom, Kandla.

4. Guard File.
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