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Shiv Kumar Sharma, Principal Commissioner

w3[tqr€Eqr:

Order-In-Orisinal No: AHM-CUSTM-OOO-PR.COMMR-15-2024-25 dated

LO.O5.2O24 in the case of M/s. Surya Exim Ltd., 3040, Jash Textile & Yarn

Market, Ring Road, Surat.
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This copy is granted free of charge for private use of the person(s) to
whom it is sent.
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2. Any person deeming himself aggrieved by this Order may appeal against
this Order to the Customs, Excise and Service Tax Appellate Tribunal,
Ahmedabad Bench within three months from the date of its
communication. The appeal must be addressed to the Assistant
Registrar, Customs, Excise and Service Tax Appellate Tribuna-I, 2nd
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Floor, Bahumali Bhavan, Nr. Girdhar Nagar Brid6;e, Girdhar Nagar,
Asarwa, Ahmedabad - 380004.

3 sffi r{frd rn-oq$. S.g.s fr qrtq-d +1 slf qrGqltssr-{SqT$tr lqqoffi, 1e82 +frqq 3 b sqftqq (2) fr frHtfu dfun aqr eereR frq
srstr s-ff r{ffitqRqfr'dff arfrqd fuqT qrq atn fr.s qa{il frt-g qffi
,Ttd, ds-+lrft sd-fi-0 qldd S'o.fr qfl-qt F-{St 6qt 6q qouft qcTFro Af
qGq I qffi qqfYd qrft ffiraq fi qnqffi srfiB-a fuq 'fi sGq I

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the
persons specified in sub-rule (2) of Rule 3 of the rlustoms (Appeals)
Rules, i982. It sha1l be frled in quadruplicate and shall be accompanied
by an equal number of copies of the order appeahd against (one of
which at least shall be certified copy). AII supporting rlocuments of the
appeal should be forwarded in quadruplicate.

4. 3rfid fusfr adl-or k{rq q?i o{ffi G{rER {m, il{qfMi affi ql\,1ft

dqr ss+ sru fuq ffffi fu5d qfd 61 rr{4, rsdtft sa{-S qfrfr €Eqa+1
qrFfr F-{+$ oq$ 6q qo. q-flFrd qfr dfi r

4. The Appeal including the statement of facts and the grounds of appeal
shall be frled in quadruplicate and shall be accomp,rried by an equal
number of copies of the order appealed against (one of which at least
shall be a certified copy.)

s. o{fiTfir uqa sitrS r{trar mfr d'n qE {$ SfE{w \rq Brifr .r& qrfl ffi
frnc{ffi o.R!il} wuqidfu'Gi-d.fa frqR 6-{fl qfrq q?i ti $.RUM Fqr{sR
m-qifu-d6-.{rqEqr

5. The form of appeal shall be in English or Hindi and s,hould be set forth
concisely and under distinct heads of the grounds <>f appeals without
any argument or narrative and such grounds shou ld be numbered
consecutively.

o. ftEq mcng-c6F .ftfrqc,rsoz ilidrfd Fqftrd ETs
fus etrc q-r d-d Rtd e, d-dr nrcqR qsTfM
ffi roq-fi {B ^€Rh ilc w rdr 6l qrqrt dqT T6
dr grw 31ffi eqr}. sB{ €il fu-+t ut{rn r

6. The prescribed fee under the provisions of Section l2') l\ of the Customs
Act,I962 shall be paid through a crossed demand drzLft, in favour of the
Assistant Registrar of the Bench of the Tribunal, o1' a branch of any
Nationalized Bank located at the place where the Bench is situated and
the demand draft shall be attached to the form of appe al.

z. ryqrfffigeo&
1r u-dr {ft6 g{qqTh

8. The copy of this order attached therein should bear an appropriate court
fee stamp as prescribed under the Court Fees Act, 1870
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7. An appeal against this order shall lie before the Tribunrrl on pal.rnent of
7.5%o of the duty demanded where dutSr or duty a:rd penalt5r are in
dispute, or penalty, where penalty alone is in dispute".

8. q'qmr{@' orfqFq'q, 1870 }' oidrfd frqn{d foq or{sR €me fr qrrq qrtqT frl
qfrut sqgff :qmrflrg-ffi' troe orn fr+ qrftq 
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Subject: Show Cause Notice No. F.No. \iIII/ lO-42 I Con:,lr.r. I O&,Al 2022-23
dated 25.O5.2023 issued by the Commissioner of Customs, Ahmedabad
to M/s. Surya Exim Ltd., 3040, Jash Textile & Yarn Market, Ring Road,
Surat

Brief facts of the case:

Briefly stated the facts of the refund claim are that M/s. Surya Exim Ltd.,
3040, Jash Textile & Yarn Market, Ring Road, Surat, (hereinafter being
referred as the "importer") vide their application dated 22.O2.2OL4
(received in this offrce on 27.O2.2O74/18.03.2014) applied for 34 Refund
claims totally amounting to Rs. 69,59,6621- (excluding SAD) (details as per
Annexure-A) towards differential Customs Duty paid under protest in
respect of Nylon 6 Mono Filament Yarn imported vide 34 Bills of Entry
(details as per Annexure-A) attached to this show cause notice.

2. On scrutiny of the Refund claim frled by the importer, it is seen that
the appellant had filed 34 Bills of Entry for clearance of Nylon 6 Mono
Filament Yarn under CTH No. 54023990 and declared the value in range of
USD 4.64 to USD 5.40 per kg., which was found to be low and was
accordingly rejected under Rule 12 of the Customs Va.luation Rules, 2007
and was re-determined under Rule 4 of the Customs Valuation
(Determination of value of imported Goods) Rules, 2007 (Identical goods)

w.r.t. Bill of Entry No. No,3627381 dated 27.O5.2011 by flexibly
interpretating as provided under Note to Rule 9 in Interpretative Notes Rule
13 of Customs Valuation (Determination of value of Imported Goods) Rules,
2OO7 and accordingly enhanced to US$ 6.05 PKG inasmuch as the
importer has failed to come up with documentary evidence to the extent
that the value declared by them is correct and in a similar issue wherein a
case was booked by the DRI against them they have not only accepted
undervaluation of the goods but have paid up voluntarily the differential
duty amount. The declared value was accordingly enhanced to US$ 6.05
PKG and 34 Bills of Entry were provisionally assessed pending Test Report.
The Importer paid the duty on the enhanced value 'under protest'. On
receipt of the Test Report the 34 Bills of Entry were frnally assessed vide
OIO No. 7L/13-14 dated 06.09.2013, wherein the adjudicating authority
rejected the declared value and re-determined the same as US$ 6.05 PKG.

3. Being aggrieved by the OIO No. 1I/13-14 dated O6.O9.2013 the
importer filed an appeal before the Commissioner (Appeals), Customs,
Ahmedabad, on the grounds as mentioned in para - 4 of the OIA No. 78-
80 / 20 L 4 / Cus/ Commr. (A) / AHD dated 03.O2.2O 1 4.

4. The Commissioner (Appeals), Customs, Ahmedabad, vide OIA No.78-
8O/Cus/Commr.(A)/AHD dated 03.02.2014 has set-a-side the impugned
Order No 11173-14 dated 06.09.2013 mainly on the ground as
enumerated in para 9.4 and 10.1of the OIA and accordingly allowed the
aforesaid appeals, with consequential relief. Accordingly, the importer has
filed refund claim in respect of 34 Bills of Entry (Details as per Annexure-
A).
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5. The importer has filed a Refund claim for Rs. 69,59r,(i62/- (excluding
SAD) towards differential Customs Duty paid under prote,st in respect of
Nylon 6 Mono Filament Yarn imported vide 34 Bills of Entry (Details as per
Annexure-A) under Sectior:t 27 of the Customs Act, l9ti7l,, based on the
Order in Appeal No. 78-80/2014lCus /Commr.(A) /AHD dated 03.O2.2Ot4
passed by the Commissioner (Appeals), in the importer's favour as can be
seen from para 10.1, lO.2 & 11 of the OIA, which reads as under:

"10.1 I find that there is no evidence....making the proces;s based on weak
footing.
10.1 In view of the above discussion......as specified in the said Alert
circular is not legally sustainable.
11. In view of the above discussion, I hnd that there ,ere no concrete
documentary evidences adduced by the adjudicating autlLority, in this case
for rejection of transaction value ald to prove the under-valuation of the
goods imported by the appellant herein, I find no justificaticn for upholding
the impugned orders and the same are accordingly set asid,: and as a result
all the 3 appeals filed by appellant are allowed with conseqtrential relief'.

6. The department has contested the Order in Appeal No. 78-80

I 2ola I Cws I Commr. (A)/AHD dated O3.O2.2O14 passed by the
Commissioner (Appeals), Customs Ahmedabad, by filing zrn appeal before
the CESTAT, Ahmedabad on 08.05.2014.However, there is no evidence of
any stay granted by CESTAT in the matter. Therefore, the: refund claim was
processed.

7. The importer has filed the claim of refund within t.et: prescribed time
as provided under Section 27 of the Customs Act, 1962, with the
jurisdictional customs offi cer.

8. In their declaration they have claimed that the excess duty claimed
as refund has not been passed on to any other person by the
importer/buyer.

Further, in their self declaration they have statr:d that they have
already claimed SAD refund against all the 34 Bills of entry. Hence now
they have not claimed the SAD amount.

9. They have also submitted copy of sales invoices in support of their
claims and certificate's issued by the Chartered Accountant along with copy
of Balance Sheet for the relevant year and respective L<:dger wherein it is
shown as "Customs duty Receivable". The claims are e>:amined in view of
the conditions as stipulated under proviso to Section 2',7 of t}re Customs
Acl, 1962.

10. It is evident from Chartered Accountants Certificate',s and documents
attached with refund claim's that the goods imported uni:er the respective

Bills of Entry was sold and that the amount of excess rluty paid (under
protest) on the said goods has not been passed on to cusl-o mers/ buyers.

11. Further, they have also submitted self-declaration ileclaring that the
excess duty claimed as refund has not been passed on tf, any other person
by them and the additional customs duty leviable under S,ection 3(5) of the
Customs Tariff Act of which exemption is claimed by w,:.1' of refund under
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Notification No. LO2l2OO7-Cus, has not been included in this application.
Thus, the importer has fulfilled the condition/ requirement as envisaged
under sub section (1A) of Section 27 of th.e Customs Act, 1962.

The Balance Sheet of the importer for the relevant year and respective
Ledger submitted by them were perused and found that the above said
amount of refund claim is shown as "CUSTOMS DUTY RECEIVABLE
UNDER PROTEST (ICD VALVADA)'.

12. In view of the foregoing paras, the grant of refund will not enrich
them unjustly. Therefore, the refund of excess duty is admissible.
Accordingly, the refund claim was sanction vide 34 OIO's (Details as per
Annexure -A to Show Cause Notice).

13. However, Order in Appeal No. 78 to 8O/2O13/Cus/Commr (A)/AHD
dated 03 .O2.2014 , passed by Commissioner of Customs (Appeals),
Ahmedabad, has been examined by the Committee of Commissioner of
Customs, Ahmedabad and Commissioner of Central Excise, Ahmedabad-Il
constituted under Section 129 A (2) of the Customs Act, 1962 read with
Notifrcation No. 40l2005-Cus (NT) dated 13.05.2005 and with Oflicer Order
No. 82l2O1a dated 21.O4.2014, issued vide F.No. C-sOl03l2Or2-Ad.ll. The
Committee has ca-lled for and examined the records of the proceeding, in
which the Commissioner (Appeals), Customs, Ahmedabad has passed the
said Order-In-Appeals. In exercise of power vested under Section 129 Al2l
of the Customs Act, 1962, the Committee is of the view that the Order In
Appeal as mentioned herein under and hence an appeal is required to be
filed against the said Order- In- Appeal before the Hon'ble CESTAT,
Ahmedabad.

14. The appellate Authority has found that the Value Declared by the
Importer has been denied and re-determined by the Adjudicating authority
solely on the basis of said alert circular. Here, the appellate authority failed
to appreciate the chronologr of the case i.e. rise of doubt, denial of value
declared and re-determination of value of imported goods by the
adjudicating authority.

15. In the present case, it was clearly mentioned vide Para 11 t o14 of the
OIO No. ll113-14 dated 06.O9.2013 that the Importer has imported same
item adopting same modus operandi. The case was booked by DRI revealing
modus operandi of the Importer. The Alert Circular issued by the DRI
contents the name of importers who were held for under-valuation of the
Imported goods i.e. "Nylon Filament Yarn". Actually, the Importer has
imported goods from Korea/ China (revealed from Bill of Lading) but
produced invoices of M/s. Shreeji Global Pte. Ltd., Singapore. The value of
goods mentioned in the invoice produces is much less than the original
invoices issued by the original supplier.

16. The adjudicating Authority has called for original invoices which were
mentioned in Bill of Lading for testimony of the actual value of the goods.
However, the importer failed to produce the same. In terms of the
provisions of Rule 1 1 of the Customs Valuation (Determination of value of
Imported Goods) Rules, 2007 read with Section a6$) of the Customs Act,
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1962 ("the Act"), the importer was required to furnish a declaration
disclosing full and accurate details relating to the value t>f imported goods
alongwith other documents and information including the correct invoice.
In light of Alert Circular and revealed modus operandi, tlLere were ample
reasons to believe that the transaction value disclosed by the importer was
not correct.

17. To ascertain the correct value, original supplier's irrvoices are very
much required and the importer failed to submit the sarne as required
under Rule 11 of the Customs Valuation (DetermineLtion of value of
Imported Goods) Rules, 2007. This activity of the importer reinforced the
suspicion and reasonable grounds were created to doutt the accuracy of
the value of the goods. As the value of the Goods canr.ot be determined
under the provisions of Rule 3(1) which lead the adjudicating to reject the
transaction value in terms of Rule 12 of the CtLs toms Valuation
(Determination of value of Imported Goods) Rules,2007.

18. It is further, to mention that DRI has booked case against the
importer for undervaluation of identical goods imported try them. In that
case also, the importer has submitted invoices of M/s. Sihreeji Global Pte.

Ltd. instead of the original supplier. The importer has acc:epted the charges
in the said case and applied for Setflement beforr: the Settlement
Commission and paid differential duty voluntarily. I prest:nt case also same
modus operandi has been adopted for under-valuatio;e of the goods

imported.

19, The adjudicating Authority has found that (Para 23 of the OIO
No.11/ 13-14 dated 6.9.2013) the importer has declared th.e value of goods

@ US$ 6.05 for the goods imported by them in May 2011. The goods

involved in present case were imported after May 2O7ll. As per DRI'S
investigation it was ciear that price of the goods i.e. 'Nylon Filament Yarn'
has shown upward trend during April-2010 to May-2O12. Thus, the
adjudicating authority has concluded that in May-2O72, price of the goods

in question must not be less than US$ 6.05. Thus, the adjudicating
Authority has compared the price/ value of the identical 61oods as necessary
under Rule a(1) to 4(3) read with Rule 2(d) and note to Rule 9 of the
Customs Valuation (Determination of value of Imporled Goods) Rules,
2007. Thus he re-determined the value of goods sequentieJly through Rule
4 lo 9 of the Customs Valuation (Determination of value of Imported Goods)

Rules, 2007.

20. The appellate Authority has found that "In the c;ase of P V Ukkru
International Trade - 2OO9 (235) ELT 229(Ker), the Hon'bl,: High Court has
made it unambiguously clear that once there is mis-<le claration by the
importer about the product imported, the department ge1-s right to question
the correctness of valuation of goods by the assessee. Flowever, in such
cases, the onus is on the department to prove with sufficient evidence
relating to comparable goods imported in comparable quantity from the
same country of origin and at comparable time that there actually has a
mis-declaration." Here in present case department has r(-'asons to believe

that the importer has mis-declared the value of goods as, they have already
admitted the under-valuation in case of identical goods irrrported by them
before DRI Further, the modus operandi adopted in that case has also been
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adopted in the present case and department has right to question the
correctness of the valuation of goods. To ascertain the correct value of the
Goods Original Invoices issued by the malufacturer/ supplier of the
Country of Origin were called for but the importer failed to submit the same
before the adjudicating authority and hence he has correctly rejected the
declared transaction value.

21. Regarding re-determination, the adjudicating authority has adopted
the DRI's alert Circular and value declared by the same importer for same
goods from same country of origin and adopted same modus operandi to
under-valuation of the goods. (Para 6.5 above). Thus, the adjudicating
Authority has correctly re-determined the value of the imported goods. The
adjudicating Authority has not adhered to the Alert Circular as if it was
right and sacrosanct mandate for enhancement of transaction value. The
appellate authority has failed to appreciate the grounds mentioned on the
basis of which the doubt was raised and value was rejected. The Alert
Circular acted as an "alert" only. If the importer has submitted the invoices
of original supplier the case could have come out clear and open.

22. In view of the above, the order of the Assistant Commissioner,
Customs, ICD-Valvada is erroneous, improper, invalid and bad in law to
that extent and therefore, deserves to be quashed and set aside. The said
Refund claim of Rs. 69,59,662/- which was erroneously refunded is liable
to be recovered in term of Sec. 28 (1) of Customs Act, 1962 along with the
interest.

23. In view of the above Show Cause Notice No. VIII/48-96/[CD-
Valvada/ R.C. 63 I 13- | 4 dated 28.06.20 14 (corrigendum dated I 5.04.20 1 5)

were issued to M/ s. Surya Exim Limited, 3041, Jash Textile & Yarn
Market, Ring Road, Surat. Gujarat calling upon to Show Cause to the
Commissioner of Customs. Ahmedabad as to why:

(iif Interest, on the amount erroneously refunded, should not be recovered
under Sec.28 AA of the Customs Act 1962 at the rate fixed under Sub-
Section 2 of 28 AA of the Customs Act, 1962.

24. Findings: I have carefully gone the through Show Cause Notice No.
VIII I 48-96 / IcD-Valvada/R.C. 63 I 13- 14 dated 28.06.20 14 and Order No.
12563- 12566 / 2023 dated 08. I 1.2023 passed by the CESTAT, Ahmedabad.

25. In this case importer had frled 34 Bills of Entry for clearance of T,lylon
6 Mono Filament Yarn' under Customs Tariff Item No. 54023990 and
declared the value in range of USD 4.64 to USD 5.40 per Kg, which was
found to be low and accordingly declared value was rejected under Rule 12
of the Customs Valuation Rules, 2007 and was re-determined and
enhanced to USD 6.05 per Kg and Bills of Entry were provisionally assessed
pending the Test Report. The importer paid the duty on enhanced valued
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(if Refund amounting to Rs. 69,59,6621- patd vide cheque No. H-919651
daled 17.06.20i4, should not be recovered under Section 28 (1) of Customs
Act,l962 which was erroneously refunded vide OIO No. 11114-15 to 44174-
L5 (details as per Annexure-B to SCN) passed by the Deputy Commissioner
of Customs, ICD-Valvada; &



under protest. On receipt of the Test Report, said 34 B:1ls of Entry were
assessed frnally vide OIO No. ll/13-14 dated 06.()9r.2013 wherein
adjudicating authority rejected the declared value and re-determined the
same as USD 6.05 PKg. Being aggrieved by the said OIO No. 11/13-14
dated 06.09.2013, the importer had filed an appeal befcrrr: Commissioner
(Appeals). The Commissioner (Appeals) vide OII' No. 78-80
/2014/Cus/Commr.(A)/AHD dated O3.O2.2O14 set aside the said OIO No.
11/13-14 dated 06.09.2013 with consequential relief. hccordingly, the
importer had llled the refund claim of Customs Duty of Rs. 69,59,6621-
paid under Protest.

Since the department was not agreed with the Order- In Appeal No.
78-80 /2O14lCus/Commr.(A)/AHD dated 03.02.2014, passed by the
Commissioner (A), an appeal was filed before the H,rn'b1e CESTAT,
Ahmedabad. As no stay was granted by CESTAT in respr:ct of Appeal filed
by the Department against the said OIA, Refund claim '*'as processed and
sanctioned. Since the department's appeal was pending before the Hon'bie
CESTAT and no stay was gralted, though, Refund was szLnctioned but to
safe guard the Revenue, Deputy Commissioner of Custcrrrs ,ICD, Valvada
issued protective demand notice by way of Show Cause Itlotice No. \{II|48-
96/ICD-VaJvada/R.C. 63113-14 dated 28.06.2014 for r,3covery of Refund
of Rs. 69,59,662/- and it was made answerable to C ommissioner of
Customs, Ahmedabad vide Corrigendum dated 15.04.12()15 issued from
F.NO. VllIl48-96llcD-Valvada/R.C.-63113-14 by the Assistant
Commissioner of Customs, ICD- Valvada.

25.1 Since the Department's Appeal against the sairi OIA No. 78-80

l2Ol4lCuslCommr.(A)/AHD dated O3.O2.2O74 was pe'nding before the
CESTAT, Ahmedabad, the said Show Cause Notice was l.ransferred to Call
Book in terms of Para 2(11 of the CBEC Circular No. 162/73/95-CX.3 dated
14.12.1995. The CESTAT, Ahmedabad vide Order No. 1t2li63-12566/2023
dated O8.11.2023 dismissed the appeal filed by the department. Therefore,
said SCN dated 28.06.2014 retrieved from the Call Book or 30.11.2023 has
been taken up for adjudication.

26. CESTAT vide Order No. 12563-12566/2023 dated O8.11.2023 has
dismissed the department's Appeal filed against the OrCt:r In Appeal No.
78-80l21l4-Cus {ommr-A-AHD dated 03.02.2014 obs:rving interalia as
follows:

4. From the aboue, obsentation, it can been seen that 'zll the gouemment
dues stand extinguished as per the resolution approued L,y tlrc NCLT uide
Order dated 01.07.2022, therefore, there is no purpose eueit to proceed utith
the present appeals by the department. Accordinglg, i,n our uiew, the
Reuenue's appeals became infntctrtous hence, the appeaL; are dbmissed as
infruchtous. "

27. Further, I find that said Order No. 12563-12:t66/2023 dated
08.11.2023 of Hon'ble CESTAT, Ahmedabad has beerr accepted by the
Department on 27.77.2023 and no appeal has been file,d against the said
order dated 08.11.2023 passed by the Hon'ble CESTAT, I'hmedabad.
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2A. In view of the acceptance of said CESTAT's order dated 08.11.2023,
proceeding initiated vide Show Cause Notice No.VIII/48-96/ICD-
Valvada/R.C. 63/13-14 dated 28.06.2014 for recovery of Refund of Rs.

69,59,6621 - is required to be droppe d.

29, In view of the above findings, I pass the order as under:

::ORDER::

29.1 I hereby drop the proceeding initiated vide Show Cause Notice No.
I/III I 48-96 / ICD-VaIvada/R.C. 63 / 13-14 dated 28.06.20 14 for recovery of
Refund of Rs. 69,59,662l-

3O. This order is issued without prejudice to any other action that may be
taken against the importer or any other person under the provisions of the
Customs Act, 1962 and Rules/Regulations framed thereunder or any other
law for the time being in force.

31. The Show Cause Notices F. No. VIII/48-96/ICD-Valvada/R.C. 63113-
14 dated 28.06.2074 is disposed off in above terms.

CD
6

(Shiv Kumar Sharmaf
Principa-l Commissioner

DtN -20240 57 LMNOOOOOOFS94

F.No" VIII/ 10-O7 / Commr. I O&A/20 1 5 Date: 06.05.2024.

To,
M/s. Surya Exim Ltd.,
3040, Jash Textile & Yarn Market,
Ring Road,
Surat.

1. The Chief Commissioner of Customs, Gujarat Zone, Ahmedabad, for
information please.

2. The Deputy/Assistant Commissioner of Customs, ICD, Valvad.
3. The Superintendent of Customs (Systems), Ahmedabad in PDF Format

for uploading on the website of Customs Commissionerate, Ahmedabad.
Guard File.,r/
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