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qO qft ss qt efrcEFiA 4q q5 vrft fu-qr q.ql

This copy is granted free of cost for the private use of the perscn to whom it is issued

L962 El{T 129 (u (qqI er{la *tuql
qr{d } s6r{ q at{ qR w' 3{Te{r € s{q-A o1 ent-a {i{s 6t{dr d d rs. 3ne{ at n'TR

al dffis Q 3 ffil ft eiEr eiq-q qfuEls-g-ft qfuq 13fla-fi ffiu'r1, fua qTri-q, Frs€ frqFr)

iis( nT f, Ti ftdl ol gafl'qiq ena-{r !-<d F{ sd-A e'

Under Section 129 DD(1) of the Customs Act, 1962 (as amenderl), in respect of the following

categories of cases, any person aggrieved by this order can preler a Revision Application to

The Additional Secretary/Joint Secretary (Revision Applica:ion), Ministry of Finance,

(Department of Revenue) Parliament street, New Delhi within 3 months from the date of

communication of the order.

d /Order relating to

Fg 3{rqrfud qrf,.

any goods exported

qr{d q 3flqrd Efd;T OIdI TIIIT qt{d ltdq B{FI q{ 1 rlq cm
rrT srr rl<rq B{Fr q{ sf,rt qd }. frc .:ril6a qrs sort q qd q{ qT stl rl<Idl e{FI q{ sdlt
rrg crm 01 ql{r fr erqlera clc € o-fr d.
any goods loaded in a conveyance for importation into India, btt which are not unloaded at

their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such festination are short of the

quantity required to be unloaded at that destination.

, 1962 sIfqEI X 6q1 if$&- 3r q{rq rq irdiT {l@ Elqdl ol
3rflqrft.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

The revision application should be in such form and shall be rerified in such manner as

may be specified in the relevant rules and should be accompanied by :

qfl \'t,tazo &'qE €.o rrq sEsr{ Eq eflt{r al + qftqi,I
lqesfr \rEt qft i qfle fr$ el qsroq gw fure orn dqr qrRq.

4 copies of this order, bearing Court Fee Stamp of paise fifty on y in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870.

sErd aR + offil{rgle{W 4

g+frqroT & 4

qfur Ep-1 6-51 , 1962 lqUI

crq rdk, ots,ars,qd olc frBq q{T &. {ft{ & e{rIF 3ndr fr rt q. 2s67-1sqg d eJ qntqr

u.tooor-{.* * 6sR ql, 
), frw {t qq* 

U1, € vq fta tlrlirH fr Tclfurfi Tf,l{ d1.e{r{.6

o1 d qfu. uR E-o, qirfi rrqr qfq, oripl rrqr (s a1 qrRr sltc s-qg \rf, or{i qr strQ orr
A d N otq & Fq q t.2ool- e}r qfr \'m' drs € 3rlqo d B) qfts & sq d o.rooo/-
The duplicate copy of the T.R.6 challan evidencing paymen
Hundred only) or Rs.1,0O0/- (Rupees one thousand only) as

Head of other receipts, fees, Iines, forfeitures and [4iscella
prescribed in the Customs Act, 1962 (as amended

t of Rs.200/- (Rupees two

-he case may be, under the
neous Items being the fee

Revision Application. lf the

t

I

at).

) for filing a

fl)

ffi qrFqE lKd erqT l].n-ffiF 3{'affiffiffi
Efr qrc.ft eis ss + srq ffiftdd orrr-qro q.os fri flltq :

4 copies of the Order-in-Original, in addition to relevant docurnents, if any

4 copies of the Application for Revision.
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Under sectjon 129 {a) of the sard Act, every applicallon made before the Appellate Tribunal

(a) in a-n appeal for grant of stay or for rectiflcation of mistake or for any other purpose; or

Iicatlon shall bc accompanied by a fee of flve Hundred rupees

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.2OO/- and if it is more than one lakh rupees, the fee is Rs.lOOO/-.

4 {E s. 2 &' 3irft{ (fud qrrrd & eroror sf:q qrrd-& qkim
qilqs F{iTT d il a Surgro s{fEFqq Ls62 d Er{T 12e C (1) & rrrIH sfd $.9.-g q

dfqr{w, trfrq 3q6 aw eir t-sl o{ qfif, 3tlq6-{q }' vqEr ftsfrRd qa q{ G{fif, 6r
q-drd E

3fT6d

In respect of chses other than these mentioned under item 2 above, any person aggrieved

by this order carr file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
addfess:

{lqr{--tr, +-frq s-sr E-@ E +{r s-{ q-frfrq

3duf,irr, qrgm &iqfi-d
Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

EsS riBd, cffi u+t, fi-rE Frrerfitn W,
3lgf{{[, 3fdtr46lf4-3800 1 6

Nr.Girdhar Nagar Bridge, Asarwa,

2"d Floor, Bahumali Bhavan,

Ahmedabad-380 O 16

5 dlm{w sfqfr'qq., $62 d Enr l2e q (6) fr G{tff{, {ftqr{,w. orlqftqE., re62 01 Ertr 12e

g (1) & s{{h 3{dfo A' erq ffifu6 Ao v(n. di srRq-

Under Section 129 A(6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the

Customs Acl, 1962 shall be accompanied by a fee of -

(6) +rfi'o € sqfuo qtqfr d Er6i ffi Sql{_co s{Rrdrfi 6rrr qirfl Tqr {@ ril{ qrq flqT srnql
qqr {g o1 {f,q qiq dl{r Fqg qT g-{'t o-c d dl \rm 6qR Fqg.

(a) where the amount of duty and interest demanded and penalty levied by any o{ficer of

Customs in the case to which the appeal relates is five lakh mpees or less, one thousand

rupees;

Gq) iliqEift rd]dlcT{@m{orrliirircFnrrrr{iffi ,:itqrqdqTfl rEIT

rFn (s Et Tf,q qtq drur Fqg € ,3{Rffi A Afui t.[q Tf,rs mE Q e{Rrr c d fr; qiq 6$rR

{qg

qfio$ vqfQa

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

(b)

(r) ilmrt gT{qi,TTrr.TT {@ eftrqrq dq1 iiqFII
rrqr {s e1 afq qqfq ol{r Fqg € s{Rm dI d; {s EqR Fqg.

Tq qqfua qtq-A i E-6r Otll tiltll{(A

(c)

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty Iakh rupees, ten

thousand rupees

(ql

(d)

t o"/. 3{<r 6€ q{, q6i {tr ql T@ \'ri (6 fusE l B, qr es }' 1 0"/.

An appeal against this order shall lie before the Tribunal on pa)'ment

duty and penalty are ln dispute, or penalty, where penalty alone is in dispute
of 10olo ofthe duty demanded where duty or

gs qra{r a,- B'€e r{ltlfior & qrqi, qit rq {-@
snr oqi q{. nr6i }-{fl as ft-dr< C t, qqlq rgt 

"llq,ir

--.\ b) for restoration of ar aPPeal or an app
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OIA No. MUN-CUS TM-000-APP-064-25-26

ORDER-IN.APPEAL

Appeal has been frled by M/s. Yara Fertilizers Indie, Pvt. Ltd, 42, Suyog

Fusion, Dhole Patil Road, Sangamwadi, Pune, MaharashtrzL 411O01 (hereinafter

referred to as the AppellantJ in terms of Section 128 of tht Customs Acl, 7962,

challenging the Order-in-Original no. MCH/ADC/MK|52|2O23-24 dated

30.05.2023 (hereinafter referred to as 'the impugned order) passed by the

Additional Commissioner, Custom Mundra (hereinafter referred to as the

'adjudicating authorityl.

2. Facts of the case, in brief, are that the AppellzLnt presented Bills of

Entry No.8272ro2 I 01.to.20 18, 8640 194 I 29. 1O.2o18, 87 34227 I 05. 1 1.20 1 8,

8903374/18.11.2018, 89O34O7 /18.11.2018, 89o654',', 119.11.2018, and

8995721 126.11.2018 through their appointed Customs Broker M/ s. Boxco

Logistics India Pvt. Ltd at Custom House, Mundra for clearance of imported

goods declared as "YARALIYA Nitrabor - Calcium Nitrate uith Boron (Double Salt

of-Calcium Nitrate with Boron)" classifying the same under'lariff item 31O26000

of first schedule of the Customs Tariff Act, 1975.

2.1 During the course of Audit covering the periorl from October 2018

to December 2018 conducted by the Customs Receipts Auditors of office of the

Principal Director of Audit (Central), Audit Bhavan, Ahmeclabad, it was noticed

that the Bills of Entry mentioned in Annexure-I to the Shc,w cause Notice were

assessed wherein benefit provided at Sr.No.225(l)(b) of Notif-rcation No.5O/2O17-

Cus dated 30.06.2017 of concessional rate of basic Cust,:ms duty @ 570 was

availed by the importer. The entry 225 (1)(b) read as under -

Description of Goods

The following Water Soluble Fertilizers included in

Schedule 1, Part A of the Fertilizers Co ltrol Order,

na me - (b) Ca lcium nitrate

2.2 Under the impugned Bilis of Entry, the Appellant imported

'YARALIVA Nitrabor - Calcium Nitrate u.tith Boron (Double Salt of-Calcium Nitrate

with Boron)" and availed benefit of concessional rate of duty under the above

said notification which is available only to Caicium Nitrate. The declared

description suggested that the impugned imported goods were different than

tr
IE

i

Sr.

No.

Chapter or Heading or
sub-Description of goods

heading or tariff item

225 31

Standard

rate

5%

I

€:.
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OIA No. MLrN-CUSTM-000-APP-064-25-26

Calcium Nitrate. Thus, it appeared that in the subject Bills of Entry, the

appellant has wrongly availed the exemption under Sr.No.225(1)(b) of

Notification No.5o/2017-cus dated 30.06.2olr for imported goods i.e.

"YARALIVA Nitrabor - Calcium Nitrote u.ith Boron (Double salt of-calcium Nitrate

with Boron) which is not calcium Nitrate and only caicium Nitrate is covered

under the said notification. Therefore, it appeared that in the impugned Bi11s of

Entry, Basic customs duty was liable to be charged at the prevailing tariff rate

i.e. 7 -5o1'.

2.3 Sr.No.225(1)(b) of Notification No.50/2017-Customs allows

clearance at concessional rate of duty @ 5o/o on calcium Nitrate. otherwise

customs Tariff Head 3 1026000 will attract Duty @ T .so/o. ln the instant case the

Appellant had imported 'YARALIVA Nitrabor - Calcium Nitrate uith Boron (Double

Salt of-Calcium Nitrate uith Boron)" and wrongly availed the benefit of Sr.

No.225(i)(b) of Notification No.50/20l7-Customs which was not allowed for

instead of correct rate of BCD @ 7.5o/o. Thercfore, the Appellant appeared liable

to pay Differential Customs duty of Rs. 15,45,424 I -.

2.4 Relevant Legal provisions, in so far as they relate to the facts of the

case are as under :-

A. Customs Notification No. 50/2017-Cus dated 30.06.2O17;

B. The Customs Tanff.

C. Secticrn 46 of the Customs Act, 7962 provides for filing of Bill of Entry upon

importatron of goods, which casts a responsibility on the importer to declare

lruthfully, all contents in the Bill of Entry. Relevant portion of Section a6 (4) is

reproduced below:-

"(i) The importer uhile presenting a bill of entry shall make and subscibe to

declaration as to the truth of the contents of such bill of entry and shall, in

ort of such declaration, produce to the proper officer the inuoice, if ang,

and such other documents relating to the imported goods as mag be

prescibed".

D. Section 28(4) of the Customs Act, 1962 provides that "Wh.ere any dutg has not

been leuied or not paid or has been short-leuied or short-paid or erroneouslg

refunded, or interest pagable has not been paid, part-paid or erroneously

F
+

+

refunded, bg reason of,"
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OIA No. MUN-CUS'lM-000-API''064-25'26

(a) collusion; or

(b) ang utillful mis-statement; or

(c) suppression of facts,

bg the importer or the exporter or the agent or emplogee of the importer or exporter,

the proper officer shalt, uithin fiue gears from the releuant r.late, serue notice on

the person chargeable with dutg or interest ttthich has not L'een [so leuied or not

paidl or u.thich has been so short-teuied or short-poid or to r" thom the refund has

erroneouslg been made, requiing him to shou-t cause uhy he should not pag the

amount specified in the notice".

E. Section 28(AA) of Customs AcL, 1962 provides interest or delayed payment of

duty-

(1) Where anA dutA has not been leuied or paid or has: been short-leuied or

short-paid or erroneously refunded, the person uho is r.iable to pag the dutg

as detennined under sub-Section (2), or has paid the dtttg under sub-Section

(2E/, of Section 28, shall, in addition to the dutg, be lioble to paA interest at

such rate not belou ten per cent, and not exceeding thirtg-six per cent per

annurn, as is for the time being fixed by the Central Gouernment, by

notification in the Official Gazette, from the first dag of the month succeeding

the month in uhich the duty ought to haue been paid under this Act, or from

tle date of such erroneous refund, as the case mag be, but for the proutbions

contained in sub-section (2), or sub-section (2B/, of Se ction 28, till the date

of pagment of such dutg:

F. Section l14A of the Customs Act, 1962 deals with the penalty by reason of

collusion or any willful mis-statement or suppression of facts. The relevant 
..

provision is reproduced below:- 'si<;'

1 14A - Penaltg for short-leug or non-leug of dutg in certzin cases - Wh.erelthe

duty has not been leuied or hcLs been short-leuied or the interest has noii

been charged or paid or has been part paid or the dutly or interest has been

erroneouslg refunded by reason of collusion or ang willful mis-statement or

suppression of facts, the person uho is liable to pag tl,-e dutg or interest, as

the case mag be, as determined under sub-Section (8) of Section 28 shall

also be liable to pag a penaltg equal to the dutg or interest so determined:

tl:,

),

p
IE

i

\31

I
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Prouided that where such duty or interest, as the case maA be, as

determined under sub-Section (8) of Section 28, and tle interest pagable

thereon under Section 28AA, is paid within thirtg dags from the date of the

communication of tLLe order df the proper officer detennining such dutg, tLe

amount of penaltg liable to be paid by such person under this Section shall

be twentg-fiue per cent of the duty or interest, as the case mag be, so

detennined:

Prouided further that the beflefit of reduced penaltg under the first prouiso

shall be auailable subject to the condition that the amount of penalty so

determined has also been paid within the period of thirtg dags referred to

in that prouiso:

2 .5 In order to sensitize the People of Trade (read Importer/ trxporter)

about its benefit and consequences of mis-use; Government of India has also

issued Customs Manual on Self-Assessment 201 1'. The publication of the

'Customs Manual on Self-Assessment 2O11' was required as because prior to

enactmcnt ol the provision of 'Self-Assessment , misclassification or wrong-

availment of duty exe mption etc., in normal course of import, was not considered

as mis-declaration or mis-statemeht. Under para- 1.3 of Chapter- 1 of the above

manual, Importers/ Exporters who are unable to do the Self Assessrrient because

of any complexity, lack of clarity, lack of information etc. may exercise the

following options:

(a) Seek assistance from Help Desk located in each Custom Houses, or

/E
t.

, d

''ir6 +

I

b) Refer to information on CBEC/ICEGATE web portal (www.cbic.gov.in),

) Apply in writing to the Deputy/ Assistant Commissioner in charge of

Appraising Group to a11ow provisional assessment, or

(d) An importer may seek Advance Ruling from the Authority on Advance

Ruiing, if qualifying conditions are satisfied.

2.6 Para 3 (a) of Chapter 1 of the above Manual further stipulates that

the Importer/ Exporter is responsible for Self-Assessment of duty on

imported/ exported goods and for filing all declarations and related documents

and confirming these are true, correct and complete. Under para-2.| of Chapter-

1 of the above manual, Self-AsseSsment can result in assured facilitation for

compliant importers. However,'flelinquent and habitually non-compliant

Page 7 of 24
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importers/ exporters could face penal action on account of wrong Self-

Assessment made with intent to evade duty or avoid compliance of conditions of

notifications, Foreign Trade Policy or any other provision under the Customs Act,

1962 or the Allied Acts.

2.7 It appeared that the appellant had willfully mis-stated the facts &

wrongly availed Customs duty exemption benefit of [ir. No. 225(1)(b) of

Notification no.50l2Ol7-Cus dated 30.06.2017 by payrng l3CD at lower rate i.e.

@ 57o instead of correct rate of BCD @ 7.5o/o as per Custorns Tariff. In the light

of the documentary evidences, as brought out above and the legal position, it

appeared that a well thought out conspiracy was hatchecl by the appellant to

defraud the exchequer by adopting the modus operandi of mis-declaring the

description/classification of the goods imported.

2.8 It was apparent that ttre appellant was in complete knowledge of the

correct nature of the goods nevertheless, the appell;1nt claimed undue

notification benefit for the said goods in order to clear the goods by wrongly

availed Customs duty exemption benefit of Sr. No. 225(1Xb) of Notification no.

5O/2017-Cus dated 3O.06.2017 by paying BCD at lower i.e. @ s\o instead of

correct rate of BCD @ 7.5%. With the introduction of self-assessment under

Section 17, more faith is bestowed on the importers, as the practices of routine

assessment, concurrent audit etc. have been dispensed wjth. As a part of self-

assessment by the importer, has been entrusted with r_he responsibility to

correctly self-assess the duty. However, in the instance case, the appellant

intentionally abused this faith placed upon it by the law ol'the land. Therefore,

it appeared that the appellant had willfully violated the provisions of Section

17(1) of the Act in as much as appellant had failed to corre<:tly self-assessed the

impugned goods and has also willfully violated the provisions of Sub-section (4)

and (4A) of Section 46 of the Act.

2.9 It appeared that the appellant willfully claimed undue notilications

benefit for the impugned goods resulting into short lev5. of duty. For such

act/omissions, the appellant also appeared to have rendered themselves liable

to penalty under Section 114,{ of the Customs Act, 1962. Further, it appeared

that in respect of the Bills of Entry detailed above, slrch wrong claim of

notifications benefit on the part of the appellant had resulted into short levy of

duty of Rs. 15,45,424/- (Rupees Fifteen Lakhs Forty Five Thousand Four

Hundred rwenty Four only) for 07 Bills of Entries, which v'as recoverable from

t

tta B I
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OIA No. MUN-CUSTM-000-APP-064-25-26

the appellant under the provisions of Section 28(41 of the Customs Act, 1962

(hereinafter referred to as 'the Act') along with interest as applicable under

Section 28AA of the Act. By the said deliberate wrong claim of notification benefit,

the appellant also appeared to have rendered themselves liable to penalty under

Section 114A of the Customs Act, 1962.

2.1O In view of the above observation, a Show Cause Notice under

F. No. CUS/APR/ MISC/ 552 4 I 2O22-cR.2 19, 12.2022 was issued to the Appellant

proposing, as to why:

i. The goods imported vide 07 Bills of Entry should not be re-assessed at

correct rate of BCD i.e. @ 7.5% and consequently benefit of Sr. No.

225(1)(b) of Notification oo. 50l2OI7-Cus dated 30.06.2017 should not be

denied to the above said goods.

ii. The differential duty worked out as short levy amounting to Rs. 1545424/-

(Rupees fifteen lakhs fort5z five thousand four hundred and twenty four

only) for 07 Bills of Entries should not be recovered from importer under

Section 28(4) of the Customs Act, 1962 along with the interest thereon as

per Section 28AA of the Customs Act, 1962, as applicable.

iii. Pe nalty should not be imposed upon them under Section 1 14A of the

Customs Acl, 7962.

2.11 Consequently, the adjudicating authority passed a impugned order

wherein the adjudicating authority ordered as under :-

(1) She rejected the Appellant's claim of exemption under Serial No. 225(1)(b)

of Notification No. 50/2017-Cus., dated 30.6,2017, in the Bills of Entry as

de tailed in the Show Cause Notice mentioned in Para 2 above.

(2) She confirmed and ordered to recover the differential Customs duty of Rs.

15,45,424 I - from the Appellant for wrongly availing exemption under

Serial No. 225(1)(b) of Notification No. 50/2017-Cus., dated 30.6.2017

under Section 28$) of the Customs Act,7962.

(3) She ordered to charge and recover interest from the Appellant on the

confirmed duty at Sr. No. (2) above under Section 28AA of the Customs

Act, 1,962.

(a) She imposed penalty of Rs. 15,45,424 I - on the Appellant under Section

1 14A of the Customs Act, 1962.

6d 3,

4
:t1

,al

I
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OIA No. ML|N-CUSTM-000-APl''064'25-26

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has fi1ed the present

appeals wherein they have submitted grounds which are as under:-

3.1 The Appellants are, inter alia, engaged in impo:'t and distribution of

various types of and various grades of fertllizer (inclucing micronutrients

fertilizers), in India. They have been in this business since the year 2011. The

Appellants are a subsidiary of M/s. Yara International ASA Norway (hereinafter

referred to as 'Yara International') which is a global leader in agricultural

products and environment protection agents including nitrtLtes, calcium nltrate,

micronutrients, and NPKs. The Appellants have been issued with valid licenses

for import and trading of fertilizers imported by them in tt:rms of the Fertilizer

(Control) Order, 1985.

3.2 "Yaraliva Nitrabor" is the brand name of th e product "Calcium

Nitrate with Boron (Double salt of Calcium Nitrate with Boron)". It is a iertilizer.

The license issued to the Appeliants under Fertilizer (Contr,rl) Order i985 (FCO)

includes Yaraliva Nitrabor. 'Calcium Nitrate with Boron (Double salt of Calcium

Nitrate with Boron)' is covered under the category of 'Forti:=red Fertilizers' at SI.

No. 9, Sub-Heading 1(h) of Part A of the Schedule I of the Fertilizer (Control)

Order, 1985 (FCO). The Appellants describe the importe<i goods as 'Calcium

Nitrate with Boron (Double Salt of Calcium Nitrate with Boron)' in the Bills of

Entry, whenever they are imported. Aiong with the description, the Appellants

also declare the brand name "Yaraliva Nitrabor".

3.3 Ever since the commencement of the imports, the imported goods

are classifierl under Tariff Item 31O26OOO of the First Scheduie to the Customs

Tariff Act, 1975. Further, the Appellants claim exemption from payment of basic

Customs duty under Notification No. 12l 12Cus., [Sl. No. 2O2 (I)(b)] and after

amendment under Notification No. 5O/ 17-Cus, [S1. No. 225(:)(b)]. This exemption

applies to specilied water-soluble fertilizers which are included in Schedule 1,

Part A of the Fertilizers Control Order. "Calcium Nitrate" is specified by name in

SI. No. 2O2 (Il(bl of Notification No. 12/12-Cus and now h SI. No. 225(l)(b) of

Notification No. 50/ 17-Cus. Accordingly, effective rate of basic custom duty was

57o by virtue of Notification No. 50/ 17-Cus., [S1. No. 225 (l) (b)] for imported

goods in question.

d)
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3.4 The Appellants filed documents viz., a) bill of landing, b) commercial

invoice, c) certificate of weight and analysis, d) certificate of origin, and e) end-

use declaration to the effect that these goods are being used as manure and

fertilizer and is intended for sale as fertilizer only to duly registered entities under

the provisions of the Fertilizer (Control) Order 1985, with the Customs

department aiong with the Bitls of Entry, with respect to the imported goods.

Certilicate of weight and analysis shows percentage of various constituents

present in the fertilizers under import.

3.5 The Customs department draws representative samples at discharge

port and sends them for testing to ascertain whether it meets the parameters of

the fertilizer specified in the FCO. The drawing of sampies and testing is done

every time any fertilizers is imported into India, including Yaraliva Nitrabor.

Yaraliva Nitrabor has been found to be meeting the specification of "Calcium

Nitrate" mentioned in 1(g) to Part A of Schedule 1 to the FCO. Accordingly, the

customs department has always extended the exemption under Notification

No.50/ 17-Cus., [SL No.225(I)(b)] considering Yaraliva Nitrabor as 'water soluble

fertiiizers' as specified in 1(g) to the Part A of Schedule 1 to the FCO.

3.6 Pursuant to an audit during the period of October 2018- December

2018, the auditors of the Principal Director of Audit (Central), Ahmedabad raised

objection with respect to past imports of Yaraliva Nitrabor by the Appellants by

availing exemption from payment of Customs duties. As per the department, the

exemption benefit under Notification No. 50/2017-Cus., dated 30.06.2017 [Si.

No. 225 (I) (b)l is not available to the imported goods since it failed to meet

specifications of Calcium Nitrate specilied in FCO, under Item a to 1(h) category

i.e., 100% water soluble complex fertiiizers mentioned at Part A of the Schedule

I to the FCO.

tion No. 50/2O17-Cus., dated 30.06.2017 [S1. No. 225 0) (b)]. Without

ring and appreciating the various submissions made by the Appeliants,

fica
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3.7 Customs department in the past has issued multiple Show Cause

Notices to the Appellants with respect to Yaraliva Nitrabor imported from Mundra

as well as other ports. Approximately eight (B) SCNs pertaining to the period from

29.08.2019 to 30.06.2021 have been issued by the Mundra Port itself. The

aforesaid investigation culminated in SCN dated 19.12.22. Vide this SCN, the

Additional Commissioner proposed to demand differential duty with respect to

imports of Yaraliva Nitrabor by denying exemption be nefit claimed under

-u-
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3.8 The very issue regarding eligibility of exemption benefit under Sr.

No. 225 I(B) of Notifrcation No.50/2017-Cus., on import ol Yaraliva Nitrabor is

pending with the Hon'ble CESTAT, Bengaluru in Appeal No. C 121092 I 2Ol7 fi.led

by the Appellants and the matter is sub judice.

3.9 The SCN in the present case had invoked extended period of

limitation in terms of Section 28$l ol the Customs Act, l9('2 and the impugned

Order has confirmed the duty by allowing the same. It is, submitted that the

Customs department has issued Show Cause Notices in l.he past for Yaraliva

Nitrabor imported from the very same port i.e., Mundra. It is a settled legal

position that in case of any delay in the issuance of a shou' cause notice by the

department, after having knowledge about the alleged tre.nsactions, extended

period of limitation cannot be invoked. In other words, what has been done now

could have been done at the time of assessment / or within normal period of

limitation. The appellant refers to The Hon'ble Supreme C:urt in Nizam Sugar

Factory Vs. CCE - 2OO8 (9) STR 314 (SC) in paras 9 & 1O has held that there

was no suppression of facts on part of assessee/ appellant as all relevant facts

were in the knowledge of the authorities when the tery first SCN was issued.

Therefore, while issuing subsequent show cause notices, suppression of facts on

part of assessee cannot be alleged by the department. Sjmilarly, tfre Hon'ble

Supreme Court in ECE Industries Vs. CCE- 2OO4 (164) ELT 236 (SC) in paras 4-

7, has held that when the department has issued show cause notices in the past,

then in such circumstances, it could not be said that tirere was any willful

suppression or mis-statement on part of the assessee. Ar:cordingly, extended

period of limitation under Section 11A cannot be invoked. Therefore, the

impugned Order is liable to be set aside on this ground alone.

3.10 The goods namely, 'Yaraliva Nitrabor' imported by the Appellants

were cleared for home consumption on the strength of duly assessed Bills of

Entry and 'Qut of Charge' orders issued by the proper oflicel under the authority

of the provisions of Section 17 and Section 47 of tlrre Customs Act. There is no

dispute on this factual position. It is submitted that these or.ders were passed on

the satisfaction of the proper officer that the said goods have been properly

assessed before clearance for home consumption. It is further submitted that

the aforesaid qrders (Out of Charge), being quasi-judicial orlers, can only be set

Page L2 of 24
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the Adjudicating Authority, Vide the impugned Order dated 30.05-23 conlirmed

the duty demand by denying the benefit of exemption Notifications.
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aside by an order of the competent appeliate authority in appeilate proceedings.

It is submitted that quasi-judicial orders cannot be sought to be set aside by

mere issuaoce of a show cause notice, which has proposed to declare the goods

to be liable for confiscation. This position has been affirmed in the case of CCE

Kanpur Vs. Flock (lndia) - 2000 (120) ELT 285 (SC). The Hon'ble Supreme Court

maintained that if an order appealable under the Act is not challenged, then the

order is not liable to be questioned and the matter is not to be reopened in a

separate proceeding. The Hon'ble Supreme Court has once again aflirmed this

position in ITC Limited Vs. CCE, Kolkata lV - 2Ol9 (368) ELT 216 (SC), where

the court has speciiically held that the order of self-assessment is also an

assessment order appealable by any person, revenue as well as assessee.

of the Customs Act by invoking extended period. Similarly, in the case of

th Polymers Vs. CC, Kandla - 2009 (90) RLT 188 (Tri. -Ahmd.), in the.ad 3l

Page L3 of 24

3. i I As the order of self-assessment is nonetheless an assessment order

passed under the Act, obviously it would be appealable by any persbn aggrieved

thereby. The expression 'Any person' is of wider amplitude. The revenue, as weli

as assessee, can also prefer an appeal aggrieved by an order of assessment. It is

not only the order of re-assessment which is appealable but the provisions of

Section 128 make appealable any decision or order under the Act including that

of self-assessment. The order of self-assessment is an order of assessment as per

Section 2(21, as such, it is appealable in case any person is aggrieved by it. There

is a specific provision made in Section 17 to pass a reasoned/ speaking order in

the situation in case on verification, self-assessment is not found to be

satisfactory, an order of re-assessment has to be passed under Section 17(4).

Section 128 has not provided for an appeal against a speaking order but against

"any order" which is of wide amplitude. The reasoning employed by the High

Court is that since there is no lis, no speaking order is passed, as such an appeal

would not lie, is not sustainable in law, is contrary to what has been held by this

Court in Escorts (supra). The above principle has been applied by the Hon'ble

Punjab and Haryana High Court in Jairath International Vs. UOI - 2Ol9 (3701

ELT 116 (P & H). Also, in the case of Vittesse Export Import Vs. CC (EP), Mumbai

- 2OO8 (224) EL"l 241 (frr. -Mumbai), it was held that once the shipping bills

have been assessed, they attain finality and cannot be re-assessed on the

grounds of mis-declaration. Further, the Hon'ble Tribunal held in the case of

Ashok Khetrapal Vs. CC, Jamnagar - 2Ol4 (304) ELT 408 (Tri. Ahmd.) that once

the Bil1s of Entry have been assessed, they gain finality and assessment cannot

subsequently be reopened by the Revenue by way of demand under Section 28

lf.-
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context of demand under Section 28 of the Customs Act for::ecovery of additional

duty of Customs not levied, Hon'ble Tribunal held that the clemand of duty is not

sustainable when the Bill of Entry is not challenged.

3.12 It is submitted that ratio of the aforesaid jrrdgments is equally

applicable to the case of the Appellants. In the present ca:re also, the Customs

Department has sought to propose a demand without ctrallenging the Bill of

Entry and the resultant out of charge orders. In absence c,f any appeal against

the said Out of Charge orders/ Bills of Entries which have been assessed by

proper officers, it must be understood that the assessment has gained finality,

which cannot be challenged or negated by issuance of the SCN. Hence, on this

ground alone, the present proceeding is liable to be set asicle.

3.13 The appellant has submitted that the aforesaid exemption is

available to the water-soluble fertilizers mentioned in the r:ustoms notification,

which are also included in Schedule 1, part A of the FtlO. Calcium Nitrate

fertilizer is specilied as water soluble fertilizer in Customs Notification and also

in FCO. It is submitted that Yaraliva Nitrabor is classified, marked and used as

"Calcium Nitrate" fertilizer as the major ingredient is calciurr nitrate with 99.5%.

Addition of minuscule quantity of boron does not alter either the character of it

being a calcium nitrate fertilizer or its water solubility. The,re is no 1OO7o water

solubility mentioned as for as calcium nitrate is concerned, r:ither in the Customs

Notification or under the FCO. Whereas, for e.g. monopotassium phosphate (O-

s2-341, NPK (13-40-13), NPK (18-18-18), NPK (13-s-26), NPI( (6-12-36), and NpK

(2O-2O-2O1, fhe FCO contemplates 1007o water solubility. Further, in terms of

Rule 3(a) o[ Interpretative Rules to Customs Tariff, going by the essential

character, the goods in question are to be treated as calciurrr nitrate, even for the

Customs notification. For the purposes of classification ulrder Heading 31.02,

the Customs department has treated the goods to be calcium nitrate, a mineral

based fertilizer. Hence, the impugned Order-in-Original is incorrect in denying

the exemption under SI. No. 225(l)(b) to the goods in question. It is submitted

that when the presence of boron in calcium nitrate does not alter the composition

of calcium nitrate, the said product remains to be calciurn nitrate which is a
water-soluble fertilizer and not boron which is a fortified fertilizer.

3.14 In the impugned Order, the Adjudicating Authority did not even

dispute the classification of the goods in question under Heading 31026000,

which covers double salts and mixture of calcium nitrate anc. ammonium nitrate.

tr
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It is submitted that the classification of the goods in question has a substantial

bearing on the present dispute. The classification of the goods under Tariff Item

3:02 6000 of the Custom Tariff and its acceptance by the Department is a strong

indicator of the fact that even the Department is of the view that calcium nitrate

is the major constituent of the goods in question. Once the Department accepts

that the goods in question are essentially calcium nitrate, there is no fathomable

reason as to why it should deny the exemption benefit to the Appellants. It is
submitted that calcium nitrate is the main constituent of the impugned goods,

and the addition of a minuscule quantity of boron does not alter either the

character of it being a calcium nittate fertilizer or its water solubility.

3. 15 Calcium Nitrate, as provided in the FCO has almost the same

specifications, minus the boron. Merely adding O.3%o of Boron does not change

the nature of the product. Since boron itself is a non-soluble element, getting

mixed with calcium nitrate, it loses its propert5r of insolubility. This shows that

the essential constituent of the impugned goods is only Calcium Nitrate and all

different kinds of Calcium Nitrate mentioned in Schedule I, Part A of the FCO

should come under the exemption benelit. In view of above, it is submitted that

that since the impugned goods fulfi1l all the conditions, it is imperative that the

benefit of exemption should be granted to the appellants. Merely because the

fertilizer contains a miniscule amount of boron and put in a different category of

FCO does not take the product out of the exemption benefit, moreover when the

notification refers to entire Schedule I Part A.

3.16 The appellant has submitted that 51. No.225(I) of the Notilication

No.50/ 17-Cus., grants exemption to other fertilizers which comply to the specific

composition e.9., potassium Nitrate (13:0:45), however, no such requirement is

mentioned for Calcium Nitrate. This implies that exemption shail be extended to

all fertilizers which are water soluble and contain Caicium Nitrate as major

constituent, irrespective of other miniscule ingredients. In view of the above,

Yaraliva Nitrabor being Calcium Nitrate lertilizer having water solubility of

99.5o/o, is correctly eligible for exemption benefit S1. No. 225 (ll (b) of the

Notification No. 50/2017-Cus. Accordingly, the impugned Order is incorrect and

is liable to be set aside . It is submitted that the Notification grants exemption to

water solubie calcium nitrate fertilizer listed in Schedule I Part A of the FCO.

There is no 100%o water solubility mentioned for calcium nitrate, either in the

Cusloms tion or undcr the FCO.
a5 ,Y
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3.17 It is settled iaw that exemption notilication m rst be read strictly

Therefore, had there been any intention to extend exemption to 10070 water

soluble complex fertihzer, the legislature would have explicitly mentioned so in

the exemption notification itself. In absence of specificrltion, exemption is

correctly available to all water-so1uble fertilizers which has (lalcium Nitrate as a

major constituent, subject to same being listed in Schedule I Part A to the FCO.

It is submitted that Yaraliva Nitrabor has Calcium Nitrate as a major ingredient

and has 99.57o water solubitity. It, therefore, satisfies all the conditions required

for extending the exemption benefit under SL No. 225 (I) (b) of the Notification

No. 5O/2017-Cus. Hence, the impugned Order is incorrect in denying the

exemption benefit.

3.18 It is submitted that the impugned Order has ir correctly denied the

exemption benefit to the imported goods only on the basis that it is not'10O7o

water soluble complex fertilizers' as mentioned in category i (h) to Part A of the

Scheduie I of the FCO. It is submitted that evidently, there is a clear misreading

of the notilication. Notification grants exemption to water soluble calcium nitrate

fertilizer listed in Schedule I Part A of the FCO. There is no 100%o water soiubility

mentioned as far as calcium nitrate is concerned, either in the Customs

Notification or under the FCO.

3.19 It is settled law that exemption notification should be read strictly.

Therefore, had there been any intention to extend exemption to 1007o water

soluble complex fertrbzer, the legislature would have explicitly mentioned in the

exemption notiiication itself. In absence of specification, e>iemption is correctly

available to all water-solub1e fertilizers which has Caicium Nitrate as major

constituent, subject to same is iisted in Schedule I Part A to the FCO. It is
submitted that Yaraliva Nitrabor has Calcium Nitrate as rr.ajor ingredient, and

has 99.5olo water solubilit5r, therefore, it satisfies all the conditions required for

extending the exemption benefit under Sr. No.225(lt(b) of Notification

No.50/2017-Cus., dated 30.06.2017. Hence, the denial of the exemption benefit

is bad in law and the impugned Order is liable to be set asirle.

3.2O It is submitted that in the absence of a statutory definition, trade

parlance is to be relied upon to understand the megning of a product. In the

instant case, the impugned products are calcium nitrate with boron. However,

the said product is used and understood as calcium nitrate in common trade

parlance. Appellant has relied on CCE, New Delhi Vs. Connaughl Plaza

R
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Restaurant (P) Ltd. - 2012 (286) ELT 32 1 (SC) wherein the Apex Court

distinguished the case of Akbar Badruddin Jiwani Vs. Collector of Customs -

teeo (47) ELr 161 (sc).

3.21 The appellant has relied on following decisions:

a) Ramavatar Budhaiprasad Vs. Assistant Sales Tax Officer

reported (196211 1 SCR 279: 'Betel leaves' were held to be not

falling under the entry of 'Vegetables' by construing the entry in

popular sense.

b) Commissioner of Sales Tax, Madhya Pradesh Vs. Jaswant Singh

Charan Singh reported AIR 1967 SC 1454: 'Charcoal' was held

to be included in 'Coaf in commercial sense even though

Technically Coal is a Mineral Product while Charcoal is

manufactured by Human Agency.

c) South Bihar Sugar Mills Ltd Vs. Union of India reported in 1978

Ql F'Lf 336: What a Sugar manufacturer produces was held to

be known as 'Kiln Gas' and not Carbon Di-Oxide even though

one of its constitubnts was Carbon Di-Oxide.

3.22 The appellant has also submitted that extended period of limitation

has been incorrectly invoked since there is no mis-statement or suppression of

facts by the appellants in respect of the imports in question. The appellant have

also submitted that goods have been correctly described in the Bills of Entry and

therefore, allegations of mis-representation or suppression are baseless and that

penalty has been incorrectly imposed under section 114A of the Customs Act,

1962. Tine appellant has also submitted that no interest under Section 28AA of

the Customs Act, 1962 when demand itself is not sustainable.

PERSONAL HEARING:

the compilation of case laws mailed on 16.01.25 as under :-

Vikram Pasticizer Vs. CCE -2O23-VLL-697-CESTAT-AHM-CU

3II
I
t,

:

\9

(1)
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4. Personai hearing in the matter was held on 16.01.2025 in virtual mode.

Shri Nayan singhal, Advocate, appeared for hearing representing the appellant.

He had reiterated the submissions made in the appeal memorandum and made
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(2) Deepak Frtilizersd & Petrochemicals Vs. CC-2OO2(139)ELT328 (Tri-

Mum)

(3) Deepak Agro Solutions Vs. CC-2OO8(227\ELT !;2(SC\

(4) DCM Shriram Vs. CC-2O24(3) TMI 648

(5) Northern Plastic Vs. CCE 1998 (101) ELT 549 ISC)

(6) Midas Fertchem Impex Vs. Principal CC 2023 rl) TMI 998

(7) Lewek Altair Vs. CC 2Ol9 (366) ELT 318 (Tri.-Ilyd.)

(8) Nizam Sugar Factory Vs. CCE 2008 (9) STR 314 (SC)

D The presence of miniscule quantity of boron (i.e. O.il%) will not alter the

character of the imported goods. The said goods would remain 'Calcium

Nitrate as specified in Schedule-I, Part-A of the FCO rrnd would be eligible

for concessional duty benefit in terms of Sr.No. 225(l)(b) of Notification No.

50/20 17-Cus dated 3O.06.20 17

) Reliance was placed on the Hon'ble CESTAT decision :.n the case of Vikram

Plasticizer (Sr. No. 3 of the Compilation) wherein it was held that even

though some additives in very miniscule percentage exists in the

composition but chemical character of the produ<:t i.e.. high density

polyethylene does not get altered and the same cannot be classified in any

other entry other than high density polyethylene and therefore are clearly

exempted in terms of Sl. No. 237 of Notilication No. 12 /2O12..Cus. dated

t7.o3,2012

) We further relied upon Deepak Fertilisers & petroch:micals and Deepak

Agro Solutions (Sr No. 4 & 5 of the Compilation, res;pectively) to submit

that since the essential constituent of the importeC goods is Calcium

Nitrate (99.syo],, they are correctly eligible for the concessional rate of duty

benefit under Sl. No. 225 (1) (b) of Notification No. 50/2O17-Cus., dated

30.06.20L7

F The impugned Order adjudicated upon the show <,ause notice issued

o
tl.

a (

i

Page 18 of 24

Due to change of the appellate authoriQz, fresh personal hearing was held on

15.05.2025 in virtual mode. Shri Nayan Singhal Advocate, appeared for hearing

representing the appellant. He reiterated the submissions; made in the appeal

memorandum as well as those submitted during the earlier hearing held on

L6.O1.2O25. He further submitted as under :-

1[
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invoking extended period of iimitation as per section 28(4) of the Customs

Act, L962. The period of imports is between October 2018 to November

2018, and the Show Cause Notice was issued on 19.12.2022. Therefore,

the entire demand is barred by limitation. Further the only allegation in

the present case is of claim of concessional rate of duty under Notification

50/2017-Cus, dated 30.06.17 It is a settled law that claim to an exemption

notification is a matter of bona fide belief and no misdeclaration can be

alleged in such cases. Reliance is placed on the decisions cited at Serial

No. 7- i 0 of the Compilation

5. I have carefully gone through the case records, impugned order passed by

the Additional Commissioner, Customs Mundra and the defense put forth by the

Appellant in Lheir appeal.

5.1 On going through the material on record, I find that the prime issue to be

decided in the present appeal is whether the imported good by the appellant are

eligible for exemption under Sl. No. 225(l)(b) of the Notification no. 50/2017-Cus

dated 30.06.2017. lt is observed that other issues viz. payment of interest,

penalty revoive around the decision of the prime issue.

5.2 The core issue is whether "Yaraliva Nitrabor," with 99.5% calcium nitrate

and 0.3"/o boron, qualifies as "Calcium Nitrate" under 51. No. 225(l)(b). The

notification grants a 5% BCD for water-soluble lertilizers listed in Schedule I,

Part A of the FCO, including "Calcium Nitrate." The Adjudicating Authority have

found that that boron renders the product a "fortified fertrlizet," ineligible for the

exemptron.

5.3 It is observed that the Adjudicating Authority has not disputed the

classificat.ion of the goods in question under Heading 3lo2 60 oo, which covers

double salts and mixture of calcium nitrate and ammonium nitrate. It is

observed that the classification of the goods in question has a substantiai

bearing on the present dispute. It is also observed that calcium nitrate is the

main constituent of the impugned goods, and the additiolr of a minuscule

quantity ol boron does not alter either the character of it being a calcium nitrate

fertilizer or its water solubility.

-
i5
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DISCUSSION AND FINDINGS:
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5.5 It is also observed that that 51. No.225(1) of the Notification

No.SO/ 17-Cus., grants exemption to other fertilizers which comply to the specific

composition e.g., potassium Nitrate (13:0:45), however, no such requirement is

mentioned for Calcium Nitrate. This implies that exemption sha1l be extended to

all fertilizers which are water soluble and contain Calciu.m Nitrate as major

constituent, irrespective of other miniscule ingredients.

5.6 It is observed that Yaraliva Nitrabor has Calciu r Nitrate as a major

ingredient and has 99.570 water solubility. It is observed ttrat Yaraliva Nitrabor

is imported is commercially treated and traded as caLcium nitrate, then

classification adopted should be as calcium nitrate itself for the purpose of

exemption notification. In this regard, I rely upon the following decisions

Decision of Hon'ble Supreme Court in case of Comrnissioner Of Central
Excise vs Amrit Food l2ol5 (324]r E.L.T. 418 (S.C.)l wherein at para 10

it is observed as under:

" 11. The Commissioner has himself no|.ed that no chemical
name of the stabilizer ls used and the role played bg the
aforesaid ingredients of the stabilizer is to maintain a uniform
emulsion of oil in utater, throughout the shetlf life and to improue
the bodg and texture and to impart smoothness to the products.
Thus, as far as the basic product is concerned, it demonstrates
the same and the purpose is only to impa4 smoothness to the
product and to maintain the product consistencg during storage
and transportation and throughout its ste,:f life.

F
It.

12. We find from the aforesaid that the main purpose is to
maintain the product consistencg during storage q,pd

transportation as uLell as to improue the shelf lift. Merelg
because it improues the bodg and texture. of the product and
adds some smoothness thereto, that utould not change the
basic character of the produce. We also ru>te that the CESTAT
has concluded from the Hawleg's Cc,ndensed_ Chemical

t
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5.4 It is observed that the Calcium Nitrate, as prorided in the FCO has

almost the same specifications, minus the boron. Merely a,lding 0.37o ol Boron

does not change the nature of the product. Since boron itself is a non-soluble

element, getting mixed with calcium nitrate, it loses its prcperty of insolubility.

This shows that the essential constituent of the impugned gcods is only Caicium

Nitrate and all different kinds of Calcium Nitrate mentione,l in Schedule I, Part

A of the FCO should come under the exemption benefit.

i
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Dictionary Eleuenth Edition meaning of the substance and the
aforesaid dictionary defines stabiliz,er as : -

"Ang substance u.thich tends to keep a compound, mirture, or
solution from changing its form or chemical nature. Stabilizers
mag retard a reaction rate, preserue a chemical equilibium, act
as antioxidants, keep pigments and other compounds in
emulsion form, or preuent the particles in o colloidal suspension

from precipitating. "

1 3. Insofar as Chapter Note 4 on uthich reliance is placed bg

the learned counsel for the appellant is concerned, we are of
the opinion that euen that utould not oduance the case of the

appellant. It has to be noted that the desciption giuen there is
open ended inasmuch as the Chapter Note itself uses the

expression "inter alia". Further, tuhile mentioning the products

which uould be couered under the said Chapter Heading
O4.O4, and stating about the additions uthich could be made,

the crucial u.tords are "whether or not". Therefore, the additiues
which can be added uhile making the product are illustratiue
only and merelg because stabilizer is not mentioned therein

uould not mean that afier adding the stabilizer the product in
question ceases to be dairy produce."

Decision of Hon'ble Tribunal in case of Nestle India Ltd

Commissioner of Central Excise (LTU), Delhi [20i8 (8) G.S.T.L. 211

- Del.)] wherein at para 10 it is observed as under:

Vs

(Tri.

"10

11.

3t ni

+

Thus, euen when the stabilizers tuere not specificollA mentioned

in the Chapter Note 4 of the Central Excise Taiff Act, still the

milk shake mixes containing the same were held classifiable

under the Taiff Heading 0404 bg CESTAT as Luell as the

Hon'ble Supreme Court on the ground that stabilizers do not

interkre ulith basic characteistics of tlw milk products and are

added merelg to impart stability to the product. The sane
analogg can be draun in the present case u.there llauourul.g
agent of O.03% of the total composition is added, tuhich doeS

not change the basic characteistic of the product ind the

product remains a nutitious milk drink ontg."

I

5.7 It is observed that it is a well settted issue that when miniscule

quantity of the total composition is added, which does not change the basic

-\L Page 2l ol 24
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characteristic of the product and the product remains the seLme, its classification

cannot be considered to be changed. The presence of 0.3% boron does not alter

the essential character of "Yaraliva Nitrabor" as "Calcium Nitrate."

5.8 It is observed that the appellant's Material Safety Data Sheet (MSDS)

and certificates of analysis confirm that "Yaraliva Nitrabcr" is 99.5% caicium

nitrate, with 0.3% boron as a micronutrient. It is also observed that Calcium

nitrate, being the dominant constituent, defines the product's fertilizing

properties. Further, the FCO lists "Calcium Nitrate" without specifying purity or

excluding minor additives. Unlike other fertiiizers (e.g., NPll 13:4O:13, requiring

1007o water solubiiity), no such condition applies to calcium nitrate. The

notihcation's reference to Schedule I, Part A, implies in<:lusivity of products

predominantly composed of listed fertilizers.

5.9 It is observed that the presence of O.3ok boron does not alter the

essential character of "Yaraliva Nitrabor" as "Calcium Nitrate." The product

satisfies the notification's criteria, being a water-solublc f,:rtilrizer listcd in thc

FCO, and is eligible for the 5% BCD.

5.10 On the issue of imposition of penalty, it is observed that the issue

involved is one of classification or interpretation of terres of an exemption

Notifrcation, so penalty cannot be imposed as there was no intention to evade

payment of Cuty. Further, in the above paras, it is already established that the

appellant is eligible for exemption notification. Reiiance is placed on the decision

in the cases of :-

"5. Hotueuer, ute find that tl.Le issue inuolued i.s bona fide
interpretation of notifi.cation and does not call Jbr imposition of any

penaltA upon the appellants. Tle same is accordinglg, set aside.',

(ii) Vadilal Industries Ltd. v. Commissioner of Central Excise, Ahmedabad

l2OO7 (2131 E.L.T. 157 (Tri. - Ahmd.)l wherein it has been held as :-

" 10. Hotueuer, the Leamed Aduocate submits the follou_ting

g ttrcnt", should haue beenalternatiue pleas that the price realised b
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(i) Whiteline Chemicals v. Commissioner of Central Excise, Surat [2O08

(229l, E.L.T.95 (Tri. - Ahmd.)l wherein it was held as fcllows :-
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treated as cum-dutA price and no penaltA should haue been imposed

as this is a case of difference in interpretation. There is no issue o_,[

limitation inuolued as the show cause notices were issued within ttrc

normal peiod of limitation. "

5.11 Considering the above facts that the appellant is a regular importer

of the product and also considering that the supplier is reportedly adopting the

above classification globally, I am of the opinion that attributing any mala fide

intention or motive for adopting such classification or claiming exemption benefit

of the Notification is not justilied in the facts of this case. Further, appreciating

the ratio decidendi on the issue as discussed above, I hold that the imposition of

penalty is notjustified and so ordered to be set aside.

6. In view of the above discussions, the appeal filed by M/s Yara

Fertilizers India Pvt. Ltd. is allowed. The Order-in-Original No.

MCH/ADC/MKl52l2023-24 dated 30.05.2023 is set aside. The differential duty

demand of Rs. 15,45,4241-, rnterest under Section 28AA, and penalty under

Section 114A are quashed. The appellant is entitled to the 5%o BCD under S1. No.

225(I)(b) of Notification No. 50/2017-Cus. dated 30.06.2017 as amended, in

respect of import under the seven Bi1ls of Entry mentioned above.
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By Registered post A.D/E-Mail

(A

Commissioner (Appeals),

Customs, Ahmedabad

Date: 11.06.2025

a
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To,

M/s. Yara Pertilizers India Pvt. Ltd,

42, Suyog Fusion, Dhole Patil Road,

Sangamwadi, Fune, Maharashtra 4 1 1001
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to:

The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.

The Pr. Commissioner of Customs, Customs House, Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.
Guard File.
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