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Under Section 129 DD( I ) ofthe Customs Acl, 1962 (as amended), in respect ofthe lollowing categories of
cases, any person aggrievcd by this order can prefcr a Rcvision Application to The Additional Secrctary/Joint
Secretary (Revision Application), M inistry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication ofthe order.

/Order relating toa d

(o) Fq CIf,

(a) my goods imported on baggage

(s)
rrTsrrrr(tdlB{Fr Rts-dttqra &frc,rtleraqrogart1qd qqqr3grfdq R{Fr qtirdrtr.g
qt( 61 q-rrT fr 3rEfArd qT d € dfr d.

TI<IqB{,I;Iq{ ;I rrg rlrelqr{ild sirrlrd drcrd dTETrrql Hr{d

(b)
n a conveyance for importation into India, but which are not unloaded at their place of

destination in India or so much ofthe quantity ofsuch goods as has not been unloaded at any such destination
ifgoods unloaded at such destination are shon ofthc quantity required to be unloaded at that destination.

any goods loaded i

cr) , 1962 sfqlq X dr{T q{rq Tlq chl

3&Iqrfr

(c)

3

n Chaptcr X ofCustoms Act, 1962 and the rules made thereunder

siqq<[46-{q]
qrrdg,

Payment of drawback as provided i

ol qrClft 3ir s-s &' gtq ffifu a orraqp6 ffiT tli
q{ grrdqfUI qrsq

The revision application should be in such

the releyant rules and should be accompan

form and shall be verified in such manner as may be specified in
ied by :

(F)

(a)

cq)

(b)

(r)

is order, bearing Court Fee Stamp of paise fifty only in one copy as

4 copies ofthe Order-in-Original, in addition to rclcvant documents, ifany

"l

3{clf{r {{rq {f, 3{Te{r o1n qfr'qi, qfrd

I 78 0 s 6(r€ qd I 3I 3Ae{r{sTS srtsT{
M iqfr' +.eq=IIt{ ;qIqTdTIq)tco tro? dITT drr qGs{io
4 copies ofth
I item 6 ofthe Court Fee Act, 1870

prescribed under Sche

qfUI

4 copies ofthe Application fbr Revision

(q)

(Fqg \rfi 6f,R cI, t,igt {t qmor d.i vqtrro rJrron fr u-qrfrro {f,l{ dl.enr.r oT ff.rqi.
qfrruw,qi:r,Tql qlcr,olTrrT TirT EEol {ftr3ir Fqq q6or€r qTss€ 6-q d al N ok e sq
fr o.zoor- elrr qfr (rf, il{s i efqo d d} ets }. Fq d F.1000/-

rft<.ptq.ars,s-dolrr ffi q rdt il ortJl+ +nmB Cr. 200/-(Fqg A q}cTrr 
)sT E.r0

ffui (tR . 1962 sfdl

00/-

(d) The duplicate copy ofthe T.R.6 challan evidencing payment of Rs.200L (Rupees two Hundred only) or

Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head ofother receipts, fees, fines,

forfeitures and Miscellaneous ltems being the fee prescribed in the Customs Acl, 1962 (as amended) for filing
a Revision Application. lf the amount ofduty and interest demanded, fine or penahy Ievied is onc lakh rupees

or less, fees as Rs.200l and if it is more than one lakh rupees, the fee is Rs. I000/-.

4 trd H. 2 + r{rJl+ qF-d Hqd ;o 3681 3s qpffi }. eEia{ fr qlA Et{ qfu fs .ilacr t rn6d
qE(q 6.dr d d a dlqq-o rrff{Fqq re62 ol ERT l2e q (l) } srtfli triddt.q.-r Adqr{-@.
irdh sora {o silr Q+t or erfi-o erft{s-{q & vca Frgftfra qa trr erf-o or s'oi e

In respect ofcases other than these mentioned under item 2 above, any person aggrieved by this order can file

an appeal under Section 129 A(l) ofthe Customs Act, 1962 in form C.A.-3 before the Customs, Excise and

Service Tax Appellate Tribunal at the following address :
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Customs, Excise & Service Tax Appellate Tribunal,
West Zonal Bench

flq{o,Atflqrfla{@
qf ft q'qfu-fr-rur.qf Hetiq

E+{rE-{
fid

2nd Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa, Ahmedabad-380

0t6

ffifr ritrd,E-dqrd rr+{ fi-f,c ft{tffirn go.

3ftIl{q]. 3{6rrflEE-i 800 r 6

)

Prl-frfu6 cJ-@dern 6i ar1&-
, t962 El{l l29q(r), 1962 EI{l r29 q (6) 3f

ortft< erd-o fi srq

Under Section 129 A (6) of the Customs Act. 1962 an appeal under Section 129 A (l) ofthe Customs Act,

1962 shall be accompanied by a fee of-

(o) qdq n qffiIa qrrrd fr q'6i fd-d} dlcr-{tr r{fqalfl 6Rr qiTn rrqr {@ e}r qrq aqt f,rlrqr
rrqr asel fo-q qrq ol{r rs-qgqTstT€ oqd dI\roEf,R Fqq.

whcre the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to

which the appeal relates is five lakh rupees or less, one thousand rupees;

(a)

({{)

(b)

sdiftrdi dlqruFffi s{Rffirfi 6Rlq.i:rT rEIr{@
sqq € erlc{o d d.Fo-+ wd q-qe drs € sdkf,

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case

to which Ihe appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand

rupees :

-qqildqrqAfr
rrqT esol roq qiEd'tE

silrqrqoqrdrr-lql
cdd:qisEqR{qs

(rr) an cirfl,r'fi {@. sfts qfq oqtdrlrql
rrEn (s ol {6-q qqr{ 6rg Fw i s{lqo d fr;4q6f,RFqg.

E-6rsqfrra

(c) where the amount ofduty and interest demanded and penalty levied by any officer ofCustoms in the case to

which the appeal relates is more than fifty lakh rupees, ten thousand rupees

(tt) {s w}qr } fr'se o{ftrd-{ur }. srq.i.qit
C t,qr es &'ro % erEr6-G q{,q6i t-{f,

era ori qr,qoi vo qr {-co qd (s ft-4l{rrq l0 o/o

tB,qfiorgtsrqrt

(d) An appeal against this order shall Iie before the'Iribunal on payment of l0% ofthe duty demanded where duty

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

+n-qfffiqq frI{Ri i2e (qt$ srm',Fffi ,-.
ertqr fi fuq q rsfr'd o1 guRi e ftc q frrS q-q [dqr t fu fuq rq crfi-d ; - 3rfiu 

^.r:--)f
ru) rrfl-d qr 3{ra-fi q, o'r rdrta-f,{ }'l5q'Err{ qrfuq } srq EqA o6 6 ql go r{} 

ry.q.#
Et
iJ

i(

Under section 129 (a) ofthe said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any o$er purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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M/s. Rahul Agro Industries, 19122, I , Jhalkari Nagar, Alwar Gate, Ajmer, Rajasthan -
305001 (hereinafter referred to as the 'appellant') have filed the presenl appeal in terms of

Section 128 of the Customs Act, 1962 challenging the Order - In - Original No.

MCIVADC/MK/18512022-23,dated21.03.2023 (hereinafter refened to as the'impugned order')

issued by the Additional Commissioner, Customs, Mundra (hereinafter refened to as the

'adjudicating authority').

2. Facts of the case, in brief, are that the appellant had attempted to import 414 containers of

goods declared as 'Green Moong Beans' through Mundra port. All the containers were destined

to APSEZ unit M/s Kerry Indev Logisrics private Limited ( IEC-0408018s87). on the basis of

specific intelligence regarding violations of the provisions under the customs Act, 1962, the

goods contained in 159 containers were put on hold for examination. The goods were examined

in the SEZ unit lvl/s Kerry Indev Logistics Private Limited under Panchnam a dated 07 .02.2023 .

The DTA Bills of Entry for clearance of goods for home consumption had been filed in respect

of all the 159 containers lying in M/s Kerry Indev Logistics private Limited. Later, it was

gathered that 140 more containers were lying in M/s Steinweg Sharaf India prt Lrd, an SEZ

Unit, and 115 containers were lying at Terminals, Adani Port. Warehousing Bills of Entry had

been filed in respect of 140 containers lying in M/s Steinweg Sharaf India Pvt Ltd

containers were lving at terminal. The details are given in Table-A, Table-B and Table-

impugned order

,l

\ i:'1.",'it

thc

2.1 lt was found that import of Moong (beans) has been put under restricted category by the '.

Department of Commerce and Industry vide Notification F.No. l4ll /2021-2021-EP (Agri III),

dated 11.02.2022. Further, as per Circular issued under F. No. APSEZ/83/Public Notice

APSEZI20I9-20, dated 29.06.2021 by the Speciiied Officer, APSEZ, Mundra. any unit/co-

developer/developer of the APSEZ shall obtain permission from Unit Approval Committee for

storage and re-export of goods which are restricted by DGFT. In view of the above, the

impugned goods were seized vide Seizure Memo dated 07.02.2023,22.02.2023 and 24.02.2023

under Section 110 of the Customs Act, 1962.

2.2 During investigation, it was found that the importer had attempled to impon 10086.1

MTS (414 containers) of "Green Moong Beans" vide DTA Bills of Entry and other containers.

On physical examination of the goods carried out by the SIIB officers, the goods were lbund as

Page 4 ol l5
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declared i.e. "Green Moong Beans". As per Notification F.No. 141112021 - EP(Agri - III) issued

by Ministry of Commerce and Industry, import of "Green Moong Beans" comes under

"restricted" category which as per Para 2.08 of the Foreign Trade Policy, 2015-20 can be

imported only in accordance with an Authorisation/permission issued in this regard. Advance

Authorisation No. 1310049264 dated 22.04.2019 was issued to the appellant and import of

45000 MTS "Green Moong Beans" was allowcd with condition that they would re-export 42585

MTS of processed pulses out of the imported goods. However, the appellant obtained

"Certificate of supplies from SEZ" (Annexure-B) against advance license issued to them. The

certificale of supplies was issued by DCFT and condition of impo( was that the import item

would be supplied by "Producer" in the SEZ.

2.3 Investigation further revealed that M/s Kerry Indev Logistics Pvt Ltd is a unit registered

with CST as service provider for "warehousing and transporting" activities only. They are not

"Producer" or "Manufacturer" of any goods. This has been stated by Shri Haresh Chande,

Operation Manager and Shri Aresh Goel, General Manager (Special Projects and Consultants-

Regulatory & Customs) of M/s Kerry Indev Logistics Pvt Ltd. "Producer" word has not been

defined in the SEZ Act, 2005. However, Section 2(za) provides that the words and expressions

nol dcfincd in the Act shall have the meaning assigned to them in Central Excise Acl, 1944.

'Ihough the word "producer" has not been deflned in Central Excise Act also, at many places

starting with Section 3(A) of the Central Excisc Act, 1944 words "producer" and "manufacturer"

have been invariably used interchangeably. Though the definition ofthe word "producer" is n[1,

strictll dclincd in thc Ccntral llxcisc Act. connotation ol'thc word "produccr" become clear wlt'e

it is lbund that "producer" is invariably used interchangcably with "manuf'acturer". , i
L\

2.4 During investigation, Shri Rahul Pancholi, Proprietor of appellant in his statement d'it

21.02.2023 stated that they are the importer of subject consignment and not M/s. Kerry Indev

Logistics P!.t Ltd. He agreed that it was a mistake on their part to import goods through only a

warehousing SEZ unit which was not 'producer/manufacturer of goods, as was mandated vide

ce(ificate of supplies from sEZ. Shri Jaikishan B Kotak, Director, M/s Sri Radhakrishna

Shipping Pvt Ltd (cl{A) in his statemenr datcd 21.02.2023 stated that on appellant's request, it

was planned lo clear the goods through sEZ. l-urther, Shri Hiren Haresh chande, operation

Manager.

M/s Kerry Indev Logistics Pvt Ltd in his statement dated 08.02.2023 stated that as mandated

vide circular F No. APSEZS3/Public Notice APSEZ/2019-20, dated 29.06.2021 issued by the

Specified officer, APSEZ, Mundra, they don't have any permission for warehousing of

lt

.

*
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"restricted" items. He further stated that they are regislered undcr GST as only service providcr

for "warehousing and transportation" and that they have never made any imports. He also agreed

that it was a mistake since as per "certificate ol'supply from SEZ mandated the goods to bc

procured from "producer" unit while they are not producer/manufacturer ofthe goods.

From the investigation, it appeared that Shri Rahul Pancholi, Proprietor of appellanr, Shri

Jaikishan B Kotak, Proprietor of CHA, M/s Sri Radhakrishna Shipping Pvr Ltd and M/s Kerry

Indev Logistics Pvt Ltd conspired to clear the goods through SEZ in violation of Foreign Trade

Policy, 2015-20 issued by DGFT, Ministry of Commerce and Induslry read with SEZ Act, 2005

and Rules made thereunder. Therefore, the goods appeared liable for confiscation under Section

I I I (d) & (m) of the Customs Act, 1962. A letrer dated 15.03.2023 was received from the

appellant requesting to allow re-export of the goods as export contract has been cancelled by the

buyer. The appellant also requested to waive SCN in the matter.

2.5 After completion of investigation, the lnvestigation report was issued by Dy

Commissioner of Customs, SIIB, Mundra on I8.03.2023 which proposed as under :

(i) The appellant attempted to import 10086.1 MTS of "Moong", a reslricted

commodity valued at Rs. 42.60 Crore in violation of Foreign Trade policy 2015-

20 issued by DGFT, Ministry of Commerce and Industry rcad wirh SEZ Act

2005 and Rules made thereunder. Therefore, lhe goods valued at Rs 42.60

appeared liable for confiscation under Section I l1 (d) & (m) ofthe

1962.

(ii) Since goods appeared liable fbr confiscation under Section 1l I (d)

Customs Act. 1962, the appellant also appeared liable to pay the

Section 1 I 2 of the Customs Act. I 962.

2.6 Thereafter, the adjudicating authority has vide impugned order passed order as detailed

below:

(i) It has been held that the impugned goods imported vide the 14 DTA Bills of Entry

and 8 Warehouse Bills of Entry having total assessable value of Rs. 42.60 Crore

as mentioned in Table-A, Table-B and Table-C of impugned order, are

"prohibited" under Customs Act, 1962.

Page 6 of l5
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(ii) It was ordered 10 confiscate the impugned goods imported vide the 14 DTA Bills

of Entry and 8 Warehouse Bills of Entry as mentioned in as mentioned in Table-

A. Table-B and Table-C of impugned order having total assessable value of Rs.

42.60 Crore under Section 1l l(d) & I I I (m) of the Customs Act 1962. He gave

an option to redeem the same for re-expo( purpose only as requested on payment

of redemption fine of Rs. 65,00,000/- under Section 125( 1) of Customs Act, 1962.

(iii) Penalty of Rs. 30,00,000/- was imposed on the appellant under Section I l2(a) of

the Customs Act. 1962.

The Adjudicating Authority has ened in imposing fine and penalty qua goods meant for

r€-export pursuant to Certificate of Supplies from SEZ issued by the office of DGFT on

Application clearly mentioning the name of Supplier as M/s. Keny Indev Logistics

Private Limited. Even otherwise, it is a settled law that redemption fine is not applicable

on goods meant for re-export.

4. Personal hearing in the matter was held on 08.01.2025. Shri Vikas Mehta, Consultant,

appeared for the hearing on behalf of the appellant. He reiterated the submissions made in the

appcal memorandum. He also filed additional submissions wherein it has been conte

under :-

). Therc is nothing in the impugned ordcr to suggest that goods did not co

respect ol value, quantity, claim fbr benefit/exemption or in any other particul

details declared in the bills ofentry. Hence, Section I I I (m) is wrongly invoked.

) Section I I I (d) is wrongly invoked in as much as the procurement ol 159 containers with

3884.85 MT valued at Rs. 16,39,70,768/- from M/s. Kerry lndev Logistics private

Limited, Mundra is duly covered by'tCertificate of Supplies flrom SEZ" dated 13.01.2023

for I I ,300 MT having value of Rs. 5l,97,77 ,000/- issued by FTDO, Jaipur under policy

Circular No. 2ll2015-20 dated I1.03.2019 which has been enclosed in the appeal memo.

As per allegation narrated in "Summary of inve stigation,' of impugned order that M/s.

Keny Indcv Logistics Pfi Ltd is no1 "producer', or ,,manufacturer',. However, the

impugned order does not take inlo account the fact that the certificate of FTDO is valid

G{

u
*
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& issued by DGFT in consonance with thc FTp & HBp provisions laid down for imports

and holds the field even today. The "summary of investigation" does not contain any

allegation qua goods covered by T'able-B ol impugned order (goods stored in the SEZ

warehouse of N,Vs. Steinweg Sharaf India Prt. Ltd.) and Table-C of impugned order

(goods lying at the port duly covered by warehousing bills ofentry).

) The goods stored in the SEZ warehouse of M/s. Steinweg sharaf India pvt. Ltd. are duly

covered by permission bearing F. No. MPSEZ/Keny-Rahul Agro/7 1/2022-23, dated

01.02.2023 issued by Specific Officer, ApSEZ, Mundra .

D The goods lying at terminal (Table-C of impugned order) are covered by warehousing

bills of entry that were filed by making specific mention of M/s. Keny Indev Logisrics

Private Limited, Mundra that is duly covered by "certificate of Supplies from SEZ" dated

13.01.2023 issued by FTDO, Jaipur. As such, these goods were meant fbr procurement

from the above SEZ unit.

F It is a settled law that interpretation of DGFT authority prevails over customs authority

in the matters involving import policy. Hence, the impugned order, in the face of valid

licence (Certificate of Supplies from SEZ) and Permission d,ated 01.02.2023 issued

! Reliance is placed on the iollowing amongst other decisions to supporl the above vi

(i) Titan Medical Systems Pvt. Ltd. v/s Collector of Customs, New Delhi, 2002 (l l)

TMl-Supreme Court.

(ii) Amar Cold Storage v/s C.C., Jamnagar (Prev.)-2022 (11) TMI 267-CESTAT

AHMEDABAD

F Even with reference to demand of duty under Section 28AAA of Customs Act, 1962,

kind attention is invited to Circular No. 334/I/2012-TRU dated 01.06.2012 (Copy

enclosed herewith), wherein, it is specifically clarified that:

"11.2 Recovery of duty in t'asc of instrument issued under l'oreign 'l rude

(Development and Regulation) Act.

"r.D

Page 8 ol l5
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Section 28AAA hqs been inserted in lhe Cusloms Act through Section 122 qf the

Finance Act, 2012 to provide .for recovery of duties from the person lo whom an

inslrumenl such as cretlit duty scrips was issued where such instrument was oblained

by means of collusion or willful misslalement or suppression of .facts. Since the

provision now has the force of lav', action for recovery of duly can be initiated under

the said provision. Field .formations are advised to issue demands as soon as

DG l'T/concerned regional Authority initiates aclion for cancellalion qf an

inslrument but lhe matter may be decided only after the instrument has been

cancelled by DGFT."

(lJndcrline Supplied)

) Applying the ratio, it is a matter of record that DGFT has not initiated any action for

cancellation of the Certificate of Supplies from SEZ as well as permission of

warehousing supra. Also, there's no reference of taking up the matter with DGFT Hence,

the action taken by the lower authority in adjudging the goods to be prohibited is pre

mature, being contrary to Board's Circular

)> Owing to above, the aforesaid goods cannot be considered "Prohibited".

> Notwithstanding above, Ld. Adjudicating Authority has duly observed that *

"1./ind thot the importer obviously has not derived any bene/its from the import of

impugned goods as no part of the imported goods have been allowed clearance Also,

the impugned goods have been lying in warehouse for olmost two monlhs. Therefore,

claim ofthe importer lhat they have incurred heavy expenses has merits."

i It is held by Hon'ble l'ribunal in the case of Opus Asia Technologies Prt. Ltd., vis

Commissioncr ol' Cus. (Sea), Chennai, 2004 ( 168) ELT 72 (Tri.-Chennai) that il' the

margin of profit is wiped out, then thc queslion of imposing redemption fine may not

arise in the matter.

i I'he mattcr ol re-export of goods has come up for deliberation before various appellate

forums as detailed below:

Page 9 of l5
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(i) IWs. Selvam Industries Ltd. v/s Commissioner of Customs, Tuticorin, 2O2l (377)

ELT 458 (Tri.-Chennai).

(ii) M/s. SDS Ramcides Crop Science Pvt. Ltd. v/s Commr. of Customs, Chennai-ll

2018 (359) ELT 239 (Tri.-Chennai)

(iii) M/s. Kenda Farben India Pvt. I-td. v/s Commissioner of Customs, Noida, 2019

(369) ELT l22s (Tri.-All.)

In the decisions cited above, the appellate forums have taken a view that imposition of

redemption fine is notjustified while permitting re-export ofthe goods.

L Also, in this case, the Adjudicating Authority has duly noled that no prolit has accrucd

the appellant. Hencc. it is prayed to quash and set aside the redemption line impo

the lower authority.

)- Further, it is prayed that penalty may bc fixed commensurate ro thc ofl'cncc taki

consideration the extenuating circumslances, as duly held by Hon'ble Tribunal in the

matter of Opus Asia Technologies Pvt. Lld. supra. It may be kindly appreciated rhat

enlire dispute has arisen owing to conflicting interpretation between Customs and DGFT.

The importer has no control on the interpretational aspect, whatsoever, but has duly

followed the due process laid down for the said imports. Hence, it is prayed to take a

lenient view and quash and set aside penalty imposed on the appellant or reduce it to a

token amount, if at all penalty appears to be imposable.

) It is submitted that as per the information provided by the appellant, Custom House,

Mundra (SIIB) had made a reference to DGFT regarding eligibility of M/s. Rahul Agro

Industries to procure the goods under consideration from warehousing unit i.e. M/s.

Keny Indev Private Limited, Mundra, a warehousing unit. To this, the Joint Director

General of Foreign Trade. Jaipur vide email dated 09.03.2023 addressed to SIIB, Mundra

had clarified that Policy Circular No. 2ll2015-20 dated I1.03.2019 does not distinguish

between a supplier unit into warehousing unit and/or producer/manufacturer unit in SEZ.

Page l0 of l5
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D Thus, it is submitted that Ld. Adjudicating Authority could not have overrode the

clarification of DGFT to pass adverse order against the appellant for procuring the goods

from M/s. Kerry Indev Private Limited in terms of Certificate of Supply from SEZ issued

by FTDO, Jaipur.

5. I have carefully gone through the facts ofthe case and submissions made by the appellant

in their appeal memorandum as well as those made during the personal hearing. I find that the

appellant has in the appeal memorandum and additional submissions contested the impugned

order holding the impugned goods as 'prohibited' and also their confiscation under Section

I I l(d) and I ll(m) ofthe Customs Act. 1962. Further, the appellant has contested the imposition

of redemption fine on the ground that the goods have been permitted for re-export. The appellant

has further contested penalty imposed under Section I l2(a) ofthe customs Act,1962 and prayed

for quashing the same or reducing it to a token amount, if at all imposable. Therefore, the issue

to be decided in the present appeal is as under :-

(i) Whether the impugned order passed by the adjudicating authority wherein the impugned

goods have been held as 'prohibited' in the facts and circumstances of the case, is legal

and proper or otherwise.

(ii) Whether the impugned order holding the goods liable for confiscation under Section

I I l(d) and I I l(m) of the Customs Act. 1962 and imposing Redemption under Section

125(l) of Customs Act, 1962 on the appellant while permitting re-export of the goods, in

the facts and circumstances ofthe case, is legal and proper or otherwise.

l( ) Whether penalty imposed on the appellant under Scction I l2(a) of the Customs

1962. in the lacts and circumstanccs o1'thc casc. is legal and propcr or otherwise

Aci

i

*
5.1 Ilelore going into the merits of the casc, I find that as per appeal memorand

present appeal has not been filed within statutory time limit of 60 days prescribed under Section

128(l) of the Customs Act, 1962. In this regard, it is relevant to refer the legal provisions

goveming filing an appeal before the Commissioner (Appeals) and his powers to condone the

delay in filing appeals beyond 60 days. Extracts of relevant Section 128 of the Customs Act,

1962 are reproduced below for ease of referencc:

SECTION 128. Appeals to [Commissioner (Appeals)J. - (1) Any person aggrieved by

any decision or order passed under this Act by an fficer of customs lower in rank than a

[Principal Commissioner of Customs or Commissioner of Customs] may appeal to the
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[commissioner (Appeals)J [within sixty daysJ from the date of the communicarion to him
of such decision or order.

[Provided thar the c'ommissioner (Appeals) nay, if he is satisJietl rhat the uppellant u,us

prevented by sufficient cause from presenring the appeal wirhin the uforesaid period of
sixty days, allow it ro be presented within a.further period of thirry days.J

Section 128 of the Customs Act, 1962 makes it clear that the appeal has to be filed within
60 days from the date of communication ol'order. Further, if the Commissioner (Appeals) is

satisfied that the appellant was prevented by sulficient cause from presenting the appeal within
the aforesaid period of60 days, he can allow it to be presented within a fi.rrther period of30 days.

It is observed from the Appeal Memorandum that the date of communication of order appealed

against is mentioned as 21.03.2023 and the appeal has been filed on 13.06.2023. 
.l.herelbre, 

I

find that there is delay of 24 days in filing or Appear beyond the appeal period of 60 days. tn

their application for condonation for delay, the appellant have submitted that the appeal has been

Iiled with a delay of 23 days which is factually incorrect as the acrual delay is 24 days. The

appellant has submitted that the delay has been caused due to change in Iegal counsel. It is

submitred that the earlier counsel expressed his inability to draft the appeal citing health reasons

and it took few more days to collect papers from him and hand over the same lo new counser.

The delay upto 30 days in filing of appeal beyond the time limit of 60 days is co

stipulated under Section 128( 1 ) of the Customs Act, 1962. Therefore. in the interest

take a lenient view and allow the said appeal filed by the appellant as admitted by co

d.elay of 24 days in filing under the proviso to rhe Section 128(l) ofthe Custom Act.

5.2 It is observed that an intelligence received by the jurisdictional officers of Cusroms,

Mundra indicated that the appellant attempted to impo( 414 containers of 'Green Moong Beans'.

All the containers were destined to APSEZ unit M/s Kerry Indev I-ogistics private Limited. on

examination, it was found thal import of Moong (beans) has been restricted by the Department of

Commerce and Industry vide Notification F.No. l4ll/2021 -2021-EP (Agri III) dated 1t.02.2022.

Further, as per circular F. No. APSEZ/83/Public Notice APSEZ/2019-20 dared 29.06.2021

issued by Specified Officer, APSEZ, Mundra, any unit/co-developer/developer of the APSIIZ

shall obtain permission fiom Unit Approval Committee for storage and re-exporl goods which

are restricted by DGFT. Advance Authorisation No 1310049264 dated 22.04.2019 was issued to

the appellant and import of 45000 MTS "Creen Moong Beans" was allowed with condition that

they would re-export 42585 MTS of processed pulses out of the imported goods. However, the

appellant obtained "Certificate of supplies from SEZ" (Annexure-B) against advance license

issued to them. The certificate of supplies was issued by DGFT and condition of import was that
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rhe imporr item would be supplied by "Producer" in the SEZ. Investigation further revealed that

M/s Kerry Indev Logistics Pvt Ltd is a unit registered with GST as service provider for

"warehousing and transporting" activities only. They are not "Producer" or "Manufacturer" of

any goods. In view of the same, the impugned goods were seized vide seizure memo dated

07.02.2023,22.02.2021 and 24.02.2023 under Section ll0oltheCustoms Act, 1962 and matter

was further investigated.

5.3 On completion of investigation, it appcared that Shri Rahul Pancholi, Proprietor of

appcllant. Shri .laikishan B Kotak, Proprictor ol CI IA. M/s Sri Radhakrishna Shipping Pvt l.td

and M/s Kerry Indcv [,ogistics Pvt Ltd conspired to clcar the goods through SEZ in violation of

Iirrcign 'l'rade Policy, 2015-20 issued by DGITT, Ministry of Commerce and Industry read with

SEZ Act.2005 and Rules made thereunder. I'hereflore, the impugned goods appeared liable for

conllscation under Scction I I I (d) & (m) of thc Customs Act, 1962. A letter dated 15.03.2023

was received from the appellant requesting to allow re-export of the goods as export contract has

bcen canccllcd by thc buycr.

5.4 On the basis of Investigation report, the adjudicating authority has adjudicated the matter

wherein it has been held that the impugned goods are 'prohibited' in nature as the same are

restricted goods and have been imported without proper authorization in as much as the

condition of certificate of supply was violated while importing the said goods. lt is the

contcntion of the appellant that it is a settled law that interpretation of DGFT authority prevails

over Customs authority in the matters involving import policy. It is also contended that DCFT

has not initiated any action for cancellation of the certificate of supplies from SEZ as well as

permission of warehousing. It is funher submitted by the appellant that there is no referen o1.

taking up the matter with DGFT and hence action taken by the lower authority in consideri

goods to be prohibited is contrary to the Board's circular dated ol.06.2ot2 cited above. , .. i

*5.5 Irurther vide additional submission dated 07.02.2025, the appellant has submitted ilmt

per the informati on provided by them, Custom House, Mundra (SIIB) had made a reference to
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the DGFT regarding eligibility of M/s. Rahul Agro Industries to procure the goods under

consideration from warehousing unit i.e. M/s. Kerry Indev Logistics private Limited, Mundra, a

warehousing unit. It is further submitted that the Joint Director General ol Foreign Trade, Jaipur

vide email dated 09.03.2023 addressed to SIIB, Mundra had clarified that policy Circular No.

2ll20l5-20 dated I1.03.2019 does not distinguish bctween a supplier unir into warehousing unit

and/or producer/manufacturer unit in SEZ. It is contended by the appellant that the adjudicating
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authority could not have overrode the clari{lcation of DGFT to pass adverse order against the

appellant lor procuring the goods from M/s. Kerry Indev Loigistics Private Limited in terms of
certificate of Supply from SEZ issued by FTDO, Jaipur. However, I llnd thar rhese submissions

have been filed in appeal before me for the first time. The appellanr had waived the SCN as well

as PH and also did not file any written submission before the adjudicating authority. Hence, the

adjudicating authority had no occasion to consider these submissions during adjudicating

proceedings. Hence, I find that entire facts are not available on records to verify the claims made

by the appellant Copy of appeal memorandum was also sent to the jurisdictional officer for

comments' However, no response have been received from the jurisdictional office. 1'heretbre, I

find that remitting the case to the adjudicating authority for passing speaking order becomes sine

qua non to meet the ends ofjustice. Accordingly, the case is required to be remanded back to the

adjudicating authority, in terms of sub-section (3) of section t28A ofthe cusroms Act, 1962, for

passing speaking order on the submissions made by the appellant as above lollowing the

principles ol natural justice. In this regard, I also rely upon the judgment of Hon'ble High court

of Cujarat in case of Medico Labs - 2004 (173) ELT l17 (Guj.), judgment of Hon'ble Bombay

High Court in case of Ganesh Benzoplast Ltd. 12020 (374) E.L.T. 552 (Bom.)l and judgments of

Hon'ble Tribunals in case of Prem Steels P. Ltd. [ 2012-TIOL- I 3 I7-CESTAT-DEL] and the

case of Hawkins Cookers Ltd. 12012 (284) E.L.T. 677(Tri. - Del)l wherein it was held that

Commissioner (Appeals) has power to remand the case under Section-35A(3) of the Central

Excise Act, 1944 md Section-128A(3) of the Customs Act,1962.

6. Accordingly, the appeal filed by the appellant is allowed by way ofremand.
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Commissioner (Appeals)

Customs, Ahmedabad

Date: 1l .04.2025
,:_r-

F.No. S/49-5 8/CUS/MLrN/2023-24

By Registered Post A.D.

To,

M/s. Rahul Agro Industries,

19122,1, Jhalkari Nagar, Alwar Gate, Ajmer,

Rajasthan-305001
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to:-
The Chief Commissioner of Customs, Ahm

The Principal Commissioner of Customs, C

The Additional Commissioner of Customs,
(luard F'ile.

OIA No.MUN-C

edabad Zone, Customs

ustoms House, Mundra

Customs House, Mundra.
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