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This copy is granted free of cost for the private use of the person to whom it is issued.
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance. (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

d GIERAT A/Order relating to :

(D)

79 & w0 § fyTfad HIs AT,

(a)

iy goods imported on baggage.

(d)

HIRA H STATd $IA 8¢ [P aT8 | aral T4 Afb HRd A 34 7T=0ed ™9 TR IaR 7 ¢ ATd
T3 T RITH U IAR 91 & forg oaférd A1 IaR 7 64 U 1 I 7Twd6g RITH G IR 17U
1A &1 9T # enaféra e § ot 8.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

(M

Harere fUfram, 1962 F ST X qUT IS SN §41¢ 7Y (1971 & ded Yed agd &

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

QAT T F ITa FramTad] B fAfTee uey 3 ued $31 a1 (o9 i 3] oid
@1 Wt ok 39 & Wiy Frafafad s dau 819 =i

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

PIC B Ta, 1870 B HG H.6 AT 1 & U1 MU 5T TT HATR 39 13K @1 4 weran,
forge! e ufa & varw 01 & Ty Yoo Ree am a1 @,

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule™ =
| item 6 of the Court Fee Act, 1870. ¥

p—

()

. S
Trl GEITAT] & AT §TY Ha 1Y B 4 Uiagl, gfe a1 7 &

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

gAY o ferg snde &1 4 wferai

(c)

4 copies of the Application for Revision. R

QARIEIUT STde G- R4 o [0T0 GTHTceh SATUTTAH, 1962 (@UTHRNU) A (U BI S
e vy gus, w=dtent fafay #a) & xfitde sl s 2 & 5. 2000w Q) Y 173 )41 %.1000/-
(YT U g 973 ) o7 +ff wrran 81,8 gw i yiar & ymifore gar 21,9116 31 amfagr.
gfe e, {7741 ST, 1T 711 €8 B AR UL TS A9 91 6T &1 g1 a) T B & €4
T3.200/- 3R fe tw arE ¥ fis 81 @) By & A $.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only) or
Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts. fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. 1f the amount of duty and interest demanded. fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

e 9. 2 & offH YfRra wrAel & Sferal 3 Wil & G A e B oufad 59 e A ored
HEYH Bl 81 a @ Sy AU 1962 @1 47129 T (1) & 3¢ B g3 7 dhargress,
S TS Yob AR FaT B o sifumvor & Her Frafafad od o srdfta s @ @

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :
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T, Herg IAE e 9 HarHI Customs, Excise & Service Tax Appellate Tribunal,
g, iyt a=itg die West Zonal Bench

< Hfre, sgaTel 49, Fde IRyTTR gel, | 2™ Floor, Bahumali Bhavan,
JYRA], HEHEIEE-380016 Nr.Girdhar Nagar Bridge, Asarwa, Ahmedabad-380

016

HTHT e HUTTTH, 1962 BT URT 129 T (6) & e, HATR[ew fufTm, 1962 F1UyRT 129 T (1) &
yefta dte & a1y Frufafad g dou 8= aifse-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

@) |

e @ wrafRd ard A oigl ford! SHTRed USRI gIRT AT 7191 Yo 1R STl qul 7T
T €8 @1 B H UTg 9T ©UT 1 39E B § a1 TP gUR $UT.

(a) 1

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

()

3t @ TrafRd HTHe A wgl fed] GTRled HIUSHRI IR HIT 1 Yeob 1R 4T qyl ST
g1 €8 B THH UTe 9T TUC F i@ 7 afrs Iud varg @@ | s 7 81 al Ui g9R ¥UY

(b)

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand

rupees ;

M

4%amamﬁmwwmmmmwwmmmm

T €8 3 (P W P A1g ©UU  34fy® g1 a1 g9 gIR FUT.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case 10
which the appeal relates is more than fifty lakh rupees. ten thousand rupees

©))

T MY B [A6g AHI P HHAHA T YD B 10 % &l B W,o781 Yo J1 Yo Td &8 [adTa
ARAIES B0 % e DA W58l Had o8 fadig | g, 3fdte 3@l S|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

el HUFTEH B URT 129 (T) & Saild HUTe TTUSRU & GHE SR TS HdGH U3- (@) Jb |, _| »
3= & forg o Tafed) &1 gurRA & fow a1 fedd sy warer & fore fvw o ordter - sryar o2 W
a“q')aﬂamwﬁwmu&mﬁ%ﬁmwﬁ%mnmﬁﬁﬁmwmmfﬁ

L |

(@) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
e

e

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal- ‘ \ g‘, R
\\" b -

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.\ R

Page 3 of 15




OIA No.MUN-CUSTM-000-APP-009-25-26

RDER - IN - APPEAL

M/s. Rahul Agro Industries, 19/22, 1, Jhalkari Nagar, Alwar Gate, Ajmer, Rajasthan —
305001 (hereinafter referred to as the ‘appellant’) have filed the present appeal in terms of
Section 128 of the Customs Act, 1962 challenging the Order - In - Original No.
MCH/ADC/MK/185/2022-23, dated 21.03.2023 (hereinafter referred to as the *‘impugned order’)
issued by the Additional Commissioner, Customs, Mundra (hereinafter referred to as the

‘adjudicating authority”),

2. Facts of the case, in brief, are that the appellant had attempted to import 414 containers of
goods declared as ‘Green Moong Beans™ through Mundra port. All the containers were destined
to APSEZ Unit M/s Kerry Indev Logistics Private Limited ( IEC-0408018887). On the basis of
specific intelligence regarding violations of the provisions under the Customs Act, 1962. the
goods contained in 159 containers were put on hold for examination. The goods were examined
in the SEZ unit M/s Kerry Indev Logistics Private Limited under Panchnama dated 07.02.2023.
The DTA Bills of Entry for clearance of goods for home consumption had been filed in respect
of all the 159 containers lying in M/s Kerry Indev Logistics Private Limited. Later, it was
gathered that 140 more containers were lying in M/s Steinweg Sharaf India Pvt Ltd, an SEZ
Unit, and 115 containers were lying at Terminals, Adani Port. Warehousing Bills of Entry hafi il
been filed in respect of 140 containers lying in M/s Steinweg Sharaf India Pvt Lid a?mg’ll‘jrjf-:\:\}

containers were lying at terminal. The details are given in Table-A, Table-B and Table-@f.i}

impugned order. \ §
. r;'- I"‘_

2.1 It was found that import of Moong (beans) has been put under restricted category b}ihde 5
Department of Commerce and Industry vide Notification F.No. 14/1/2021-2021-EP (Agri III),
dated 11.02.2022. Further, as per Circular issued under F. No. APSEZ/83/Public Notice
APSEZ/2019-20, dated 29.06.2021 by the Specified Officer, APSEZ, Mundra, any unit/co-
developer/developer of the APSEZ shall obtain permission from Unit Approval Committee for
storage and re-export of goods which are restricted by DGFT. In view of the above, the
impugned goods were seized vide Seizure Memo dated 07.02.2023, 22.02.2023 and 24.02.2023

under Section 110 of the Customs Act, 1962.
2.2 During investigation, it was found that the importer had attempted to import 10086.1

MTS (414 containers) of "Green Moong Beans" vide DTA Bills of Entry and other containers.

On physical examination of the goods carried out by the SIIB officers, the goods were found as
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declared i.e. "Green Moong Beans". As per Notification F.No. 14/1/2021 - EP(Agri - I1I) issued
by Ministry of Commerce and Industry, import of "Green Moong Beans" comes under
"restricted" category which as per Para 2.08 of the Foreign Trade Policy, 2015-20 can be
imported only in accordance with an Authorisation/permission issued in this regard. Advance
Authorisation No. 1310049264 dated 22.04.2019 was issued to the appellant and import of
45000 MTS "Green Moong Beans" was allowed with condition that they would re-export 42585
MTS of processed pulses out of the imported goods. However, the appellant obtained
"Certificate of supplies from SEZ" (Annexure-B) against advance license issued to them. The
certificate of supplies was issued by DGFT and condition of import was that the import item

would be supplied by "Producer" in the SEZ.

2.3 Investigation further revealed that M/s Kerry Indev Logistics Pvt Ltd is a unit registered
with GST as service provider for "warehousing and transporting” activities only. They are not
"Producer" or "Manufacturer" of any goods. This has been stated by Shri Haresh Chande,
Operation Manager and Shri Aresh Goel, General Manager (Special Projects and  Consultants-
Regulatory & Customs) of M/s Kerry Indev Logistics Pvt Ltd. "Producer" word has not been
defined in the SEZ Act. 2005. However, Section 2(za) provides that the words and expressions
not defined in the Act shall have the meaning assigned to them in Central Excise Act, 1944,
Though the word "producer" has not been defined in Central Excise Act also, at many places

starting with Section 3(A) of the Central Excise Act, 1944 words "producer” and "manufacturer”

have been invariably used interchangeably. Though the definition of the word "producer” is not.

3
strictly defined in the Central Excise Act, connotation of the word "producer” become clear wHer&;'*

it is found that "producer" is invariably used interchangeably with "manufacturer”.

2.4 During investigation, Shri Rahul Pancholi, Proprietor of appellant in his statement ;1
21.02.2023 stated that they are the importer of subject consignment and not M/s. Kerry Indev
Logistics Pvt Ltd. He agreed that it was a mistake on their part to import goods through only a
warehousing SEZ unit which was not ‘producer/manufacturer of goods, as was mandated vide
Certificate of supplies from SEZ. Shri Jaikishan B Kotak, Director, M/s Sri Radhakrishna
Shipping Pvt Ltd (CHA) in his statement dated 21.02.2023 stated that on appellant’s request, it
was planned to clear the goods through SEZ. Further, Shri Hiren Haresh Chande, Operation
Manager.

M/s Kerry Indev Logistics Pvt Ltd in his statement dated 08.02.2023 stated that as mandated
vide Circular F No. APSEZ/83/Public Notice APSEZ/2019-20, dated 29.06.2021 issued by the
Specified Officer, APSEZ, Mundra, they don't have any permission for warchousing of
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“restricted" items. He further stated that they are registered under GST as only service provider
for "warehousing and transportation" and that they have never made any imports. He also agreed
that it was a mistake since as per "Certificate of Supply from SEZ mandated the goods to be
procured from "producer" unit while they are not producer/manufacturer of the goods.

From the investigation, it appeared that Shri Rahul Pancholi, Proprictor of appellant, Shri
Jaikishan B Kotak, Proprietor of CHA, M/s Sri Radhakrishna Shipping Pvt Ltd and M/s Kerry
Indev Logistics Pvt Ltd conspired to clear the goods through SEZ in violation of Foreign Trade
Policy, 2015-20 issued by DGFT, Ministry of Commerce and Industry read with SEZ Act, 2005
and Rules made thereunder. Therefore, the goods appeared liable for confiscation under Section
111 (d) & (m) of the Customs Act, 1962. A letter dated 15.03.2023 was received from the
appellant requesting to allow re-export of the goods as export contract has been cancelled by the

buyer. The appellant also requested to waive SCN in the matter.

2.5  After completion of investigation, the Investigation report was issued by Dy

Commissioner of Customs, SIIB, Mundra on 18.03.2023 which proposed as under :

(1) The appellant attempted to import 10086.1 MTS of "Moong", a restricted
commodity valued at Rs. 42.60 Crore in violation of Foreign Trade Policy 2015-
20 issued by DGFT, Ministry of Commerce and Industry read with SEZ .f‘\c/t s
2005 and Rules made thereunder. Therefore, the goods valued at Rs 42.60 Cfm‘ /sﬂ*\d\f
Bk

1962. "‘: I?_};'. .
(i1) Since goods appeared liable for confiscation under Section 111 (d) & (m) oi Ihm o &4
Customs Act, 1962, the appellant also appeared liable to pay the penalty under':'

Section 112 of the Customs Act. 1962.

2.6  Thereafter, the adjudicating authority has vide impugned order passed order as detailed

below:

(1) It has been held that the impugned goods imported vide the 14 DTA Bills of Entry
and 8 Warehouse Bills of Entry having total assessable value of Rs. 42.60 Crore
as mentioned in Table-A, Table-B and Table-C of impugned order, are

"prohibited" under Customs Act, 1962.
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(ii) It was ordered to confiscate the impugned goods imported vide the 14 DTA Bills
of Entry and 8 Warehouse Bills of Entry as mentioned in as mentioned in Table-
A, Table-B and Table-C of impugned order having total assessable value of Rs.
42.60 Crore under Section 111(d) & 111 (m) of the Customs Act 1962. He gave
an option to redeem the same for re-export purpose only as requested on payment
of redemption fine of Rs. 65,00,000/- under Section 125(1) of Customs Act, 1962.

(ili)  Penalty of Rs. 30,00,000/- was imposed on the appellant under Section 112(a) of
the Customs Act, 1962.

3 Being aggrieved with the impugned order, the appellant have filed the present appeal

wherein they have, interalia, contended as under :-

» The Adjudicating Authority has erred in imposing fine and penalty qua goods meant for
re-export pursuant to Certificate of Supplies from SEZ issued by the office of DGFT on
Application clearly mentioning the name of Supplier as M/s. Kerry Indev Logistics
Private Limited. Even otherwise, it is a settled law that redemption fine is not applicable

on goods meant for re-export.

4, Personal hearing in the matter was held on 08.01.2025. Shri Vikas Mehta, Consultant,

appeared for the hearing on behalf of the appellant. He reiterated the submissions made in the

appeal memorandum. He also filed additional submissions wherein it has been comendgd;g‘stg;q?&
& '_"?' -._-n-- }

under :-

details declared in the bills of entry. Hence, Section 111 (m) is wrongly invoked.

» Section 111 (d) is wrongly invoked in as much as the procurement of 159 containers with
3884.85 MT valued at Rs. 16,39.70,768/- from M/s. Kerry Indev Logistics Private
Limited, Mundra is duly covered by "Certificate of Supplies from SEZ" dated 13.01.2023
for 11,300 MT having value of Rs. 51,97.77,000/- issued by FTDO, Jaipur under Policy
Circular No. 21/2015-20 dated 11.03.2019 which has been enclosed in the appeal memo.
As per allegation narrated in "Summary of investigation" of impugned order that M/s.
Kerry Indev Logistics Pvt Ltd is not "producer" or "manufacturer". However, the

impugned order does not take into account the fact that the Certificate of FTDO is valid
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& issued by DGFT in consonance with the FTP & HBP provisions laid down for imports
and holds the field even today. The "Summary of investigation" does not contain any
allegation qua goods covered by Table-B of impugned order (goods stored in the SEZ
warehouse of M/s. Steinweg Sharaf India Pvt. Ltd.) and Table-C of impugned order

(goods lying at the port duly covered by warehousing bills of entry).

The goods stored in the SEZ warehouse of M/s. Steinweg Sharaf India Pvt. Ltd. are duly
covered by permission bearing F. No. MPSEZ/Kerry-Rahul Agro/71/2022-23, dated
01.02.2023 issued by Specific Officer, APSEZ, Mundra .

The goods lying at terminal (Table-C of impugned order) are covered by warehousing
bills of entry that were filed by making specific mention of M/s. Kerry Indev Logistics
Private Limited, Mundra that is duly covered by "Certificate of Supplies from SEZ" dated
13.01.2023 issued by FTDO, Jaipur. As such. these goods were meant for procurement

from the above SEZ unit.

It is a settled law that interpretation of DGFT authority prevails over Customs authority

in the matters involving import policy. Hence, the impugned order, in the face of valid

licence (Certificate of Supplies from SEZ) and Permission dated 01.02.2023 issued by~

&

DGFT is not tenable in the eyes of law.

(i) Titan Medical Systems Pvt. L.td. v/s Collector of Customs, New Delhi, 2002 (11)

TMI-Supreme Court.

(i) Amar Cold Storage v/s C.C., Jamnagar (Prev.)-2022 (11) TMI 267-CESTAT
AHMEDABAD

» Even with reference to demand of duty under Section 28AAA of Customs Act, 1962,

kind attention is invited to Circular No. 334/1/2012-TRU dated 01.06.2012 (Copy

enclosed herewith), wherein, it is specifically clarified that:

"I.2 Recovery of duty in case of instrument issued under Foreign Trade

(Development and Regulation) Act.
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Section 284AA has been inserted in the Customs Act through Section 122 of the
Finance Act, 2012 to provide for recovery of duties from the person to whom an
instrument such as credit duty scrips was issued where such instrument was obtained
by means of collusion or willful misstatement or suppression of facis. Since the
provision now has the force of law, action for recovery of duty can be initiated under
the said provision. Field formations are advised to issue demands as soon as
DGFT/concerned regional Authority initiates action for cancellation of an
instrument but the matter may be decided only after the instrument has been

cancelled by DGFT."

(Underline Supplied)

» Applying the ratio, it is a matter of record that DGFT has not initiated any action for
cancellation of the Certificate of Supplies from SEZ as well as permission of
warechousing supra. Also, there's no reference of taking up the matter with DGFT Hence.,
the action taken by the lower authority in adjudging the goods to be prohibited is pre

mature, being contrary to Board's Circular

» Owing to above, the aforesaid goods cannot be considered "Prohibited".

i
¥ X

» Notwithstanding above, L.d. Adjudicating Authority has duly observed that:i-""'_\‘:\

"l find that the importer obviously has not derived any benefits from the import of
impugned goods as no part of the imported goods have been allowed clearance Also,
the impugned goods have been lying in warehouse for almost two months. Therefore,

claim of the importer that they have incurred heavy expenses has merits."”

» It is held by Hon'ble Tribunal in the case of Opus Asia Technologies Pvt. Ltd., v/s
Commissioner of Cus. (Sea), Chennai, 2004 (168) ELT 72 (Tri.-Chennai) that if the
margin of profit is wiped out, then the question of imposing redemption fine may not

arise in the matter.

» The matter of re-export of goods has come up for deliberation before various appellate

forums as detailed below:
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(1) M/s. Selvam Industries Ltd. v/s Commissioner of Customs. Tuticorin. 2021 (377)

ELT 458 (Tri.-Chennai).

(11) M/s. SDS Ramcides Crop Science Pvt. Ltd. v/s Commr. of Customs. Chennai-II.
2018 (359) ELT 239 (Tri.-Chennai)

(iii) M/s. Kenda Farben India Pvt. 1.1d. v/s Commissioner of Customs. Noida. 2019
(369) ELT 1225 (Tri.-All.)

In the decisions cited above, the appellate forums have taken a view that imposition of

redemption fine is not justified while permitting re-export of the goods.

the lower authority.

.,

Further, it is prayed that penalty may be fixed commensurate to the offence 1akingint'{}-' 2

consideration the extenuating circumstances, as duly held by Hon'ble Tribunal in the
matter of Opus Asia Technologies Pvt. Ltd. supra. It may be kindly appreciated that
entire dispute has arisen owing to conflicting interpretation between Customs and DGFT.
The importer has no control on the interpretational aspect, whatsoever, but has duly
followed the due process laid down for the said imports. Hence, it is prayed to take a
lenient view and quash and set aside penalty imposed on the appellant or reduce it to a

token amount, if at all penalty appears to be imposable.

It is submitted that as per the information provided by the appellant, Custom House.
Mundra (SIIB) had made a reference to DGFT regarding eligibility of M/s. Rahul Agro
Industries to procure the goods under consideration from warehousing unit 1.e. M/s.
Kerry Indev Private Limited, Mundra, a warehousing unit. To this, the Joint Director
General of Foreign Trade. Jaipur vide email dated 09.03.2023 addressed to SIIB, Mundra
had clarified that Policy Circular No. 21/2015-20 dated 11.03.2019 does not distinguish

between a supplier unit into warehousing unit and/or producer/manufacturer unit in SEZ.
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» Thus. it is submitted that Ld. Adjudicating Authority could not have overrode the
clarification of DGFT to pass adverse order against the appellant for procuring the goods
from M/s. Kerry Indev Private Limited in terms of Certificate of Supply from SEZ issued
by FTDO, Jaipur.

5. I have carefully gone through the facts of the case and submissions made by the appellant
in their appeal memorandum as well as those made during the personal hearing. I find that the
appellant has in the appeal memorandum and additional submissions contested the impugned
order holding the impugned goods as ‘prohibited” and also their confiscation under Section
111(d) and 111(m) of the Customs Act. 1962. Further, the appellant has contested the imposition
of redemption fine on the ground that the goods have been permitted for re-export. The appellant
has further contested penalty imposed under Section 112(a) of the Customs Act, 1962 and prayed
for quashing the same or reducing it to a token amount, if at all imposable. Therefore, the issue

to be decided in the present appeal is as under :-

(i) Whether the impugned order passed by the adjudicating authority wherein the impugned
goods have been held as ‘prohibited’ in‘the facts and circumstances of the case, is legal
and proper or otherwise.

(i) Whether the impugned order holding the goods liable for confiscation under Section
111(d) and 111(m) of the Customs Act. 1962 and imposing Redemption under Section
125(1) of Customs Act, 1962 on the appellant while permitting re-export of the goods, in

the facts and circumstances of the case, is legal and proper or otherwise.

present appeal has not been filed within statutory time limit of 60 days prescribed under Section
128(1) of the Customs Act, 1962. In this regard. it is relevant to refer the legal provisions
governing filing an appeal before the Commissioner (Appeals) and his powers to condone the

delay in filing appeals beyond 60 days. Extracts of relevant Section 128 of the Customs Act,

1962 are reproduced below for ease of reference:

SECTION 128.  Appeals to [Commissioner (Appeals)]. — (1) Any person aggrieved by
any decision or order passed under this Act by an officer of customs lower in rank than a
[Principal Commissioner of Customs or Commissioner of Customs] may appeal to the
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[Commissioner (Appeals)] [within sixty days] from the date of the communication to him
of such decision or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid period of
sixty days, allow it to be presented within a further period of thirty days. |

Section 128 of the Customs Act, 1962 makes it clear that the appeal has to be filed within
60 days from the date of communication of order. Further, if the Commissioner (Appeals) is
satisfied that the appellant was prevented by sufficient cause from presenting the appeal within
the aforesaid period of 60 days, he can allow it to be presented within a further period of 30 days.

It is observed from the Appeal Memorandum that the date of communication of order appealed

against is mentioned as 21.03.2023 and the appeal has been filed on 13.06.2023. Therefore, |

find that there is delay of 24 days in filing of Appeal beyond the appeal period of 60 days. In

their application for condonation for delay, the appellant have submitted that the appeal has been

filed with a delay of 23 days which is factually incorrect as the actual delay is 24 days. The

appellant has submitted that the delay has been caused due to change in legal counsel. It is

submitted that the earlier counsel expressed his inability to draft the appeal citing health reasons

and it took few more days to collect papers from him and hand over the same to new counsel.

The delay upto 30 days in filing of appeal beyond the time limit of 60 days is condonablc,( ‘-\"\
stipulated under Section 128(1) of the Customs Act, 1962. Therefore. in the interest of i _]lellﬁt?{ ( \ &\

take a lenient view and allow the said appeal filed by the appellant as admitted by condonuﬂg hgr 3 |
delay of 24 days in filing under the proviso to the Section 128(1) of the Custom Act, 196217 = 7 /

5.2 It is observed that an intelligence received by the jurisdictional officers of Cusloms._-
Mundra indicated that the appellant attempted to import 414 containers of *Green Moong Beans'.
All the containers were destined to APSEZ unit M/s Kerry Indev Logistics Private Limited. On
examination, it was found that import of Moong (beans) has been restricted by the Department of
Commerce and Industry vide Notification F.No. 14/1/2021-2021-EP (Agri 111) dated 11.02.2022

Further, as per circular F. No. APSEZ/83/Public Notice APSEZ/2019-20 dated 29.06.2021

issued by Specified Officer, APSEZ, Mundra, any unit/co-developer/developer of the APSEZ
shall obtain permission from Unit Approval Committee for storage and re-export goods which
are restricted by DGFT. Advance Authorisation No 1310049264 dated 22.04.2019 was issued to
the appellant and import of 45000 MTS "Green Moong Beans" was allowed with condition that
they would re-export 42585 MTS of processed pulses out of the imported goods. However, the
appellant obtained "Certificate of supplies from SEZ" (Annexure-B) against advance license

issued to them. The certificate of supplies was issued by DGFT and condition of import was that
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the import item would be supplied by "Producer” in the SEZ. Investigation further revealed that
M/s Kerry Indev Logistics Pvt Ltd is a unit registered with GST as service provider for
"warchousing and transporting" activities only. They are not "Producer” or "Manufacturer" of
any goods. In view of the same, the impugned goods were seized vide seizure memo dated

07.02.2023. 22.02.2023 and 24.02.2023 under Section 110 of the Customs Act, 1962 and matter

was further investigated.

53  On completion of investigation, it appeared that Shri Rahul Pancholi, Proprietor of
appellant, Shri Jaikishan B Kotak, Proprietor of CHA, M/s Sri Radhakrishna Shipping Pvt Ltd
and M/s Kerry Indev Logistics Pvt Ltd conspired to clear the goods through SEZ in violation of
Foreign Trade Policy, 2015-20 issued by DGFT, Ministry of Commerce and Industry read with
SEZ Act, 2005 and Rules made thereunder. Therefore, the impugned goods appeared liable for
confiscation under Section 111 (d) & (m) of the Customs Act, 1962. A letter dated 15.03.2023

was received from the appellant requesting to allow re-export of the goods as export contract has

been cancelled by the buyer.

5.4  On the basis of Investigation report, the adjudicating authority has adjudicated the matter
wherein it has been held that the impugned goods are ‘prohibited’ in nature as the same are
restricted goods and have been imported without proper authorization in as much as the
condition of Certificate of supply was violated while importing the said goods. It is the
contention of the appellant that it is a settled law that interpretation of DGFT authority prevails
over Customs authority in the matters involving import policy. It is also contended that DGET

has not initiated any action for cancellation of the certificate of supplies from SEZ as well as

permission of warehousing. It is further submitted by the appellant that there is no reference, @? ("'*"‘?},

taking up the matter with DGFT and hence action taken by the lower authority in conmdcrm{

goods to be prohibited is contrary to the Board's Circular dated 01.06.2012 cited above. | R

5.5  Further vide additional submission dated 07.02.2025. the appellant has submitted Ehat aa-r
per the information provided by them, Custom House. Mundra (SIIB) had made a reference to
the DGFT regarding eligibility of M/s. Rahul Agro Industries to procure the goods under
consideration from warehousing unit i.e. M/s. Kerry Indev Logistics Private Limited, Mundra. a
warehousing unit. It is further submitted that the Joint Director General of Foreign Trade, Jaipur
vide email dated 09.03.2023 addressed to SIIB. Mundra had clarified that Policy Circular No.
21/2015-20 dated 11.03.2019 does not distinguish between a supplier unit into warehousing unit

and/or producer/manufacturer unit in SEZ. It is contended by the appellant that the adjudicating
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authority could not have overrode the clarification of DGFT to pass adverse order against the
appellant for procuring the goods from M/s. Kerry Indev Loigistics Private Limited in terms of
Certificate of Supply from SEZ issued by FTDO, Jaipur. However, | find that these submissions
have been filed in appeal before me for the first time. The appellant had waived the SCN as well
as PH and also did not file any written submission before the adjudicating authority. Hence, the
adjudicating authority had no occasion to consider these submissions during adjudicating
proceedings. Hence, I find that entire facts are not available on records to veri fy the claims made
by the appellant. Copy of appeal memorandum was also sent to the jurisdictional officer for
comments. However, no response have been received from the jurisdictional office. Therefore, |
find that remitting the case to the adjudicating authority for passing speaking order becomes sine
qua non to meet the ends of justice. Accordingly. the case is required to be remanded back to the
adjudicating authority, in terms of sub-section (3) of Section 128A of the Customs Act. 1962. for
passing speaking order on the submissions made by the appellant as above following the
principles of natural justice. In this regard, I also rely upon the judgment of Hon’ble High Court
of Gujarat in case of Medico Labs — 2004 (173) ELT 117 (Guj.), judgment of Hon’ble Bombay
High Court in case of Ganesh Benzoplast Ltd. [2020 (374) E.L.T. 552 (Bom.)] and judgments of
Hon’ble Tribunals in case of Prem Steels P. Ltd. [ 2012-TIOL-1317-CESTAT-DEL] and the
case of Hawkins Cookers Ltd. [2012 (284) E.L.T. 677(Tri. — Del)] wherein it was held that
Commissioner (Appeals) has power to remand the case under Section-35A(3) of the Central

Excise Act, 1944 and Section-128A(3) of the Customs Act, 1962.

6. Accordingly, the appeal filed by the appellant is allowed by way of remand.

..---"'"'.‘.

—-—’""—-—. -t l
(AKHILli.SI!l KUMAR)
Commissioner (Appeals)
Customs, Ahmedabad

Date: 11.04.2025
F.No. S/49-58/CUS/MUN/2023-24

By Registered Post A.D.

To,

M/s. Rahul Agro Industries,

19/22, 1, Jhalkari Nagar, Alwar Gate, Ajmer,
Rajasthan-305001
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Copy to :-
1.~ The Chief Commissioner of Customs, Ahmedabad Zone, Customs House' Ahm’éﬂgba’d
2. The Principal Commissioner of Customs, Customs House, Mundra.
3. The Additional Commissioner of Customs, Customs House, Mundra.
4. Guard File.
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