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1 q-o qfrss qfr'&ftfrw*l eftcSW frd.Aemoa'ilq q6qr0fu-qr rrqrB.

2 dfqrgo eilqfrqc reaz d ErtT 12e d d trt gul eliltq & ertftq ffifua qfufr'fi
qrq-o}'A se'{i t at{ qfr gq' erTa{r t s{qi o} qr-ild c-f,qs o-{Hr e} a} ge ont{T a1 qIfr
afr dr0=q € a qffi 6 eiet erq{ sfuElvg-ffi'qfr'q tqr+fi ffiEr), fta riflTq, p-rwu ftumy
sfl{crrf, r-{ ffi}61 g-*fiaur qrtfi rqomr uott.
Under Section 129 DD(1) ofthe Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

f1gftR6 sqftH +tT?qt/oraer relating to

t6) tt-g ft sq fr sflqrFdd at{ crr.

(a) any goods exported

ro) qlrfr d elrqrd 6{  fu l6-d} arer { ola Tqt AFS-{ t{Rd t $T}. I aTq ern w ffi I .rq qro
qT sg rrdq R{FI qt sdrt qri S ftC 3.rEl4io qtf, rort c qd q{ rrT s{r rlddr R{Fr q{ saflt
r-g qff, o1:THr { eiifuo qro € o-d t}.

(b)

arly goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the qualtity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

F} *crg-tr GrfYftqq, 1e62 +' o{r{rrr x drfl sst. utfF q-{rg qqffi't tr5a ao ErqS qff

3r{l{rft.

(c)

gr-0aur ori-6+ rrx Trrd ffi d frfrffig qrF!"C rqa or+t frrn ffi srdria a-sat qis
at .ilwft elr ss & {rq t{€,fufud o'Frqrd €trs fri qlBq :

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

(F) otd +1 gr, rszo ft'qq €.o orffi r t erff+ ftEfko fr'q rrq Gr1{R {s fffu o1 + qftqt,

M q-fi qfu t qsm ts d qrqrm {@ fu+-e mn e}-fl aTBq.

4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only in one copy as

under Schedule I item 6 of the Court Fee Act, 1870.

piescribed

.' , a-\ rt

./s+L;-
({s ) sqr aqrlyfr +. +Rr?T qTq a-d qr+rT a1 + qftqi, qR d rrifffi

4 copies of the Order-in-Original, in addition to relevant docr.rrne"", rf *rr E\ro
(rr) glt&rur + ftq efli-cc e1 + qFdqi \"N-.-

\.r/lrA ,
(c) 4 copies of the Applic€Ltion for Revision

(s) g'r0aur wd-q+ orqs 6-{i s. ftq dlqt{-co oftrfr'qq, ts6z lqzrr ffiRrO t frEffto qte'q}
3rq {Ct{, q;tq,E!-s,q-d .rilr frfrq {A e sftd }. r{fF 3ndr t A r. 2ool-(Fqg d ul unlur
s.looo/-(Fqg go EEN qrd 

), G-el ,tt qq6 6, € vq fua 't{rrdrr A TqrfuT6 qdl{ A.3nt.6
qr1 A u.ft'qi. qfr {-co, qirfl rlqr dtl\rT, drITqT rFTr (g 01 {rfrT 3}t sqg \16 orq qI gs€ oq
d d N qts +' Fq d o.2ool- sft{ qfr \ro qrq € qf}m d d pts fr sq fr o. rooo/-

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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This copy is granted free of cost for the private use of the person to whom it is issued.

Pal,.ment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

(a)

(b)



amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.2O0/- and if it is more than one lakh mpees, the fee is Rs.1000/-.

4 {a q. 2 &" r{{t{ qfud n.rrrd &' +rorqr e{q qrtrd & swr.r d qfr el{ qfr {s +nt{r € rnEd

Tilqs E-tTT d d a dhr{@' erlEftqq Ls62 d Ercr 12e c (1) & s{{f{ pid d}.q.-s fr

dtfl{-ro, ldfq gs6 1-ffi rfr{ €qr s-{ erfi-f, srRrflnT } scer Frs'fufud qA w erfim Er
s-64 t

dlcTg@, &-ffq ser Eo E tsr o-r rrfrfrq
srfYs-rlr, qfH&fqfl-d

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

{s'S ritr'o, e-ffi rr++, ftre trqq-fiq{ ,f,,
3fitr{dT, 3f6tr{rdirq-s 800 1 6

Nr.Girdhar Nagar Bridge, Asarwa,

2"d Floor, Bahumali Bhavan,

Ahmedabad-380 016

5 ifrm{ffi erRrBqq, 1e62 of Erfl 12e q (6) S orff{, diqT{F orl{frqq, 1e62 at Ertr 12e
q (1) A e{rft{ erfie t qrq ffifu6 E6 Hcs di qFEq-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(o) qfio€ qwfuaqlrl-&is6ifd{tdfff{-@ e||ffiEf{rqiqr riirT {@ efrr qrqawirrr|qr
rr{n Ts ft1 r+-q qtq e u 5"qg qr ssd s-c d d Cf, EqI{ {qg.

(a) where the amount of duty and interest demanded and penalty levied by any oflicer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

qfid € ve{ftd crc-A t q'6i frffi dqrueo edM grrt qirn rr.[ {ffi' slF qrq d?fl crrrrqr

Irqr {s Efi gm-q qtq drs Fqc € srftrfi d tm1 uqq qqlg fls € o{l$m' c d d: qiq E\ilR

€qs

(b)

,-,vr\r
flcTE_tr 3rlrlol=E ilrT qirn rFIr {@

as o1 {f,q qqRI errcr Fqg € +fto d d; rs 6f,R Eqg.

qrq dqT drngrs-djd

f,,'v
l$pere tfre amount of duty and interest demanded and penalty levied by any officer of

' Tustoms in the case to which the appeal relates is more than fifty lakh rupees, ten

/rousand 
rupees

tg gs onacl b fu5d sft]ir{ul b t{rq+, qit rq {-tr } t0% 3|{r trri w, q6i {-tr cr {@ \,ii ?E fuqrE i t, q es 6 toz"
oi<r 6{+ rR, q6iA-{drsBqEfrt, qffo rer qgrr 

r

(d) An appeal agaiist tiis order shall lie before the Tribunal on paJrment of 1o9lo of the duty demanded where duty or
duty and pena.lty are in dispute, or penalty, where penalty alone is ilr dispute.

6 tsffi orlgfrqq o1 Em rzs (q) & 3mrff, erfi( e]ft-f,wr ]'sca ilqr rdo eni-rq tr{- (o}
+o qrtcr d lsq qr rmPdd el gEri ft ftq q ffi Grq qqt-q-{ & ftq loq ng orffo : - vuo
p1 ufi-o q1 esfi6+ rr-{ tFI trdflcrdi &. ftq azrq c{ra-6r'} qlq E(q dm d or go rfi {mt
diqrBs.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for ally other purpose; or

(b) for restoration of an appeal or ai application shall be accomparied by a fee of five Hundred rupees

F.No. S/ 49-428l cUS /MUN 12O24-2s

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) ofthe Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Sewice Tax Appellate Tribunal at the following
address :

F{l

where the amount of duty ald interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding frfty lakh rupees, five thousand rupees ;
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Appeal has been liled by Shri Asif Sathi, Flat No. 4104, 41st Floor,

B-Wing Orchid Enclave, Belasis Road, Mumbai Central, Mumbai 400008,

(hereinafter referred to as the Appellant') in terms of Section 128 of the Customs

Act, 1962, challenging the Order-in-Original no. MCH /ADC/AKM I 2OS I 2024 -25

dated 27.11.2O24 (hereinafter referred to as 'the impugned orderJ issued by the

Additional Commissioner, Customs, Mundra (hereinafter referred to as the

adjudicating authorityJ.

2. Facts of the case, in brief, are that the present matter originated

from specific, actionable intelligence gathered by the Directorate of Revenue

Intelligence (DRI), Gandhidham Regional Unit. The intelligence indicated the

operation of a high-level, organized smuggling cartel involving a common set of

individuais who utilized multiple dummy entities and front firms to facilitate

the illegal importation of restricted and prohibited goods. Initial enforcement

actions were triggered on September l, 2022, by the interception of vehicle No.

GJ12BV0610 near Palsana Chokdi, Surat. This vehicle was found to be

carrying a consignment of 823 cartons cleared from Mundra Port (Container

No. TLLU4615592). Upon detailed inspection atICD Sachin, officers discovered

a massive concealment of foreign-brand E-cigarettes of the "Yuotto" brand,

totaling 85,600 pieces in various flavors such as Strawberry Watermelon and

Biueberry Ice. These items were hidden behind a "cover" of declared househ

goods to deceive visuai inspections.

2.1 Subsequent analysis of the Customs system data, combined

t
i

t ,

extensive fie1d investigations and the recovery of incriminating digital records

revealed that this interception was merely the tip of a much larger operation.

Investigations revealed that this was part of a larger operation involving 18

containers imported under the names of eight different dummy entities,

including M/ s. Nikhat Enterprises.

2.2 The specific focus of the impugned OIO involves the activities

surrounding a consignment imported by M/ s. Nikhat Enterprises (IEC:

ANDPB0477C) via Container No. NYKU0844232. ln a calculated and

professional attempt to bypass automated risk management systems (RMS)

Page 4 of 15
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2.4 The investigative trail, supported by GPS tracking and statement

analysis, led DRI oflicers to the Madhvi Compound godowns in Village Rahanal,

Bhiwandi. This location was strategicaliy chosen by the cartel for its proximity

to major transportation routes serving the Mumbai Metropolitan Region,

allowing for rapid "last-mile" distribution to retailers. During the course of

investigation, the driver of the transport vehicle (Registration No. GJ-12 BT-

4667), Shri Poona, provided a comprehensive voluntary statement under

on 108 of the Customs Act, 1962. His testimony provided an insider's view

operation, detailing how he received real-time location coordinates and

structions via WhatsApp, directing him to offload the cargo from

er No. NYKUO844232 at these specilic premises under the cover of

t on August 31,2022.

2.5 During search conducted on September 2,2022, at Gala Nos. 5, 6,

and 7-warehouses managed by the associate Shri Parwej Alam----officers

recovered 12 leftover cartons containing 9,600 pieces of "Yuoto" brand e-

cigarettes (speciIically the XXL 25OO Puffs Disposable Vape model). These items

were found hidden behind voluminous stacks of "cover goods," including mops,

exercise books, and plastic chocolate moulds. The recovery of these goods

and standard regulatory scrutiny, the goods were initially declared in the

Import General Manifest (IGM) as "Floor Clean Mop (Misc Item Non-popuiar

Brand)" under HS Code 96039000. This specific HS code was selected by the

syndicate for its low duty profile and the physical volume of the product, which

provided ample "void space" for the concealment of high-value contraband.

2.3 When filing the Warehouse Bill of Entry (No. 10 1 1448 dated

August 25,2022), the syndicate slightly adjusted the declaration to include

"Back Cover, Exercise Book, and Tempered Glass," 
. 
creating a "mixed-

merchandise" prolile. This profile was designed to deter customs officers from

conducting a full de-stuffing, as mixed consignments are often perceived as

standard low-risk consumer imports. The container was processed through the

Mundra SEZ warehouse unit Mls. Empezar Logistics Pvt. Ltd., which, rather

than serving its intended statutory purpose for value-addition, manufacturing,

or legitimate storage, acted as a high-speed transit point or "revolving door."

This facility was utilized to rapidly facilitate the diversion of goods into the

Domestic Tariff Area (DTA) under DTA Bill of Entry No. 20129OO dated August

26,2022, after which the cargo was immediately dispatched to a decentralized

distribution hub in Bhiwandi, Maharashtra.

Page 5 of 15
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highlighted a severe and intentional breach of the Prohibition of Electronic

Cigarettes Act, 2019. Consequently, the recovered 9,600 pieces were placed

under absolute seizure as prohibited contraband.

2.6 The investigation unearthed a structured syndicate masterminded

by Shri Asif Sathi, a Mumbai-based operative who exercised absolute control

over the network's financial, logistical, and communicative architecture. Shri

Sathi's modus operandi relied on the systematic exploitation of economically

vulnerable individuals to serve as " dummy" proprietors for front entities. Mrs.

Nikhat Baig, the declared proprietor of M/s. Nikhat Enterprises, admitted in

her statement that she was merely an "on-paper" owner with no knowledge of

the firm's actual imports, suppliers, or bank accounts. She had been induced

by an intermediary named Shri Kishore to provide her KYC documents, PAN,

and Aadhaar, and to sign multiple blank forms in exchange for a nominal fee,

which was presented to her as a facilitation fee for a bank loan. This tactic

created a legal shielding Shri Sathi from direct culpability and allowing the

cartel to burn through IECs once they were compromised. The mastermind

coordinated these imports with key associates, including Shri Sarfaraz Kamani

and Shri Mohammed Tahir Menn. Together, they managed an "end-to-end"

chain that originated with suppliers in China-often managed through shadow

entities like M/s. AH Internationai Trading Co. Limited and M/s. HK Longcheng

Trade Co. Limited-and concluded with a network of domestic buyers such as

Sohail Bhai and Raju Bhai, who specialized in the distribution of contraband

into the grey market.

a'7 A critical component of this scheme was the role played by Shri

Baldevsinh Vala of M/s. Kalpana Exim, who functioned as the syndicate'
E-r

primary forwarder, logistics manager, and "hxer" at Mundra Port. Fo

analysis of messages of WhatsApp group "Mm" revealed that Shri Vala S ;fu,a,
'&1tyirl, E

Finstrumental in the fabrication and manipulation of shipping document

would routinely receive original invoices from Chinese suppliers and then al tr* '
them to ensure they matched the false, low-value declarations intended for the

Bills of Entry. Furthermore, the syndicate employed a tactical "crossing" of

containers-a sophisticated counter-surveillance maneuver where goods were

de-stuffed and re-loaded into different domestic vehicles immediately after

customs clearance but before leaving the port vicinity. This was designed to

generate fresh e-way bills with new vehicle numbers, effectively "cieaning" the

cargo of its import history. By doing so, the syndicate effectively broke the

Page 5 of 15
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digital audit trail, making it nearly impossible for enforcement agencies to iink

the originai import container at Mundra to the final delivery point in Bhiwandi.

2.8 Shri Samir Sharma, a G-Card holder of M/s. A1 Cargo Services,

filed the false Bills of Entry. He conspicuously and willfully neglected the

mandatory due diligence on IEC holders required under the Customs Broker

Licensing Regulations (CBLR). Rather than acting as a gatekeeper of the law,

he served as a professional enabler, receiving payments ranging from t2.5 lakh

to t3 lakh per consignment for his cooperation.

2.9 Finally, the DRI noted a failure in the regulatory oversight provided

by the Customs Preventive Officer, Shri Vipin Sharma. Despite receiving

explicit, system-generated examination orders to "examine as per SEZ norms

and check description and packages with respect to invoice and packing list,"

the officer submitted a cursory and misleading report claiming the cargo

matched the declarations. This "casual approach" was not merely a procedural

lapse; it was the fina1, criticai gap in the safety net that allowed prohibited

contraband to flow into the domestic market. The implications of such failures

are profound, as they compromise the integrity of the entire SEZ framework,

which relies heavily on the trust and diligence of its oflicers to prevent the ieak

of goods into the DTA.

2.lO Regarding the valuation of the seized goods, the total absence of a

legal market meant that traditional valuation methods were inapplicable.

Consequently, the DRI utilized internet-based pricing from the official "Yuoto"

brand website (www.yuoto.in), which listed the product at a retail price of

-.2,499 per unit. This valuation brought the total market value of the seized

0 pieces to a staggering 12,39,90,400. The department has alleged that

goods are liable for absolute confiscation under multiple sub-sections of

n 111 of the Customs Act, 1962, including 111(d) for the violation of

lute prohibitions, 111(f) for non-mention in manifest, and 111(m) for the

deliberate and mala-fide mis-declaration of quantity, vaiue, and description

2.11 By knowingly concerning themselves with the removal,

concealment, and dealing of prohibited and mis-declared goods, the noticees

violated multiple sections of the Customs Act, including:

Section 111(d), (f), and (m): For importing goods contrary to prohibitions

and for filing entries that did not correspond to the actuai value or

description of the goods.

l[
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Section 112(a) and (b): For acts of omission and commission-including

the failure to examine goods and the facilitation of fraudulent

clearances-that rendered the goods liable for confiscation.

Section 114AA: For the deliberate use of false and fraudulent documents,

including forged invoices and manipulated packing lists, in the

transaction of business with Customs.

2.12 The investigation concluded that the entire operation was a

deliberate attempt to defraud the government exchequer of legitimate revenue

and bypass essential quality standards intended for consumer safety. The

cumulative evidence, including WhatsApp chats, voiuntary statements under

Section 1O8, and the physical recovery of contraband, established a

"preponderance of probability" that the syndicate operated with full knowiedge

of the illegal nature of their trade.

2.13 On the basis of the investigation, Show Cause Notice was issued

to M/s. Nikhat Enterprise and other persons involved. Consequently, the

Adjudicating Authority confirmed the liability of the goods for confiscation and

the imposition of significant personal penalties on M/s. Nikhat Enterprises and

other accomplices under Sections 112 and 114 of the Customs Act, 1962, for

their roles in a "well-hatched conspiracy" to defraud the national exchequer.

The Adjudicating Authority passed the following order in re spect of the

appellant.

(r) He imposed penalty of Rs. 20,O0,O00/- upon the appellant under

Section 112(a)(i) of the Customs Act, 1962.

0I) He imposed penalty of Rs. 10,00,000/-

Section 114AA of the Customs Act, 1962.

upon the appellant under

flI

t

"!
t
(
7

,

3. Being aggrieved with the impugned order, the Appellant has filed the

present appeal against the order passed by the Additional Commissioner,

Customs, Mundra. The Grounds of Appeai are not reproduced in detail for sake

of brevity, as the copy of the same is available with the Appellant as well

Respondent. However, the same have been examined and the brief is as under:

Page 8 of 15
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3.1 The appellant contends that the Adjudicating Authority erred by

denying the request to cross-examine the Chartered Engineer whose valuation

report was used to allege undervaluation. The appellant argues that cross-

examination is a legal right necessary to test the veracity of evidence and that

the Respondent's refusal, based on the presence of representatives during the

Panchnama or arbitrary timeframes, is a blatant violation of the principles of

natural justice. Furthermore, the appellant asserts that Section 1388 of the

Customs Act mandates the examination of witnesses before their statements can

be relied upon in adjudication.

3.2 The appellant challenges the technical validity and legal standing of

the valuation report issued by Shri Kunal Ajaykumar. It is argued that the

Chartered Engineer, holding a degree in Mechanical Engineering, was not

qualified to determine the market value of the imported goods. Substantively,

the appellant claims the report failed to justify its findings witJl specific market

data, ignored bulk quantity discounts (economies of scale), and failed to follow

the sequential valuation methods prescribed under the Customs Valuation

Rules. The appellant further points out that the transaction value should not

have been discarded without evidence of contemporaneous imports at different

prices.

3.3 The appeilant maintains that the "transaction value" declared in the

Bil1s of Entry is accurate and supported by evidence of identical or similar goods

imported by others at comparable prices. The appeal highiights that the

Department found no incriminating documents-such as chats with suppliers,

ies, or records of "flowback" money-to suggest that any amount beyond the

value was paid to the foreign supplier. Since all payments were made

proper banking channels and price was the sole consideration, the

t argues the declared value must be accepted under Section 14 of the

ms Act

3.4 The appeal contests the Respondent's finding that the use of front

or "benami" entities was illegal. The appellant asserts that there is no provision

in the Customs Act that prohibits "lending" or using the IEC of a third party,

provided the duties are paid. Citing judicial precedents, the appellant argues

that being a "name lender" does not constitute smuggling, and any concerns

regarding the misuse of an IEC fall under the jurisdiction of the licensing

authority (DGm) rather than the Customs department for the purpose of

Page 9 of 15
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confiscation.

3.5 Regarding the mis-declared or excess goods (such ai toys and e-

cigarettes), the appellant claims these were the result of a "wrong supply" by the

exporter and were not ordered. The appellant notes that they had no opportunity

to inspect the goods before filing the Bill of Entry and immediately requested re-

export upon learning of the discrepancies from the DRI. Consequently, the

appellant argues that there was no mens rea (guilty mind) or intent to evade

duty, which is a prerequisite for imposing penalties under Sections 112(a) and

114AA of the Customs Act.

3.6 The appellant argues that the Respondent improperly relied on the

statements of co-accused individuals to label the appellant as a "mastermind" or

"kingpin". The appeal asserts- that these statements were recorded without

specific questions regarding the valuation ofthe non-prohibited goods and were

not corroborated by independent documentary evidence. Under settled law, the

appeilant contends that the testimony of a co-accused who is also charged with

the offense cannot be the sole basis for imposing penalties.

4. Personal hearing was granted to the Appellant on 1a.12.2O25

following the principles of natural justice wherein Shri Hardik M

appeared for the hearing and re-iterated the submissions made

filing the appeal.

odh, Advocate,

at the time of

e\:

Or"! .

I

!
rt t P

5. I have carefully gone through the case records, impugned ord

passed by the Additional Commissioner, Customs, Mundra and the defense put ;.

forth by the Appellant in their appeal. ' i '

5.1 The primary issue to be addressed is whether the 9,600 e-cigarettes

recovered from the Appellant's control qualify as "prohibited goods" and whether

the Adjudicating Authority was correct in ordering their absolute confiscation'

To determine this, one must look at the intersection of the Customs Acl, 1962,

and the specialized legislation governing electronic cigarettes.

PERSONAL HEARING:

DISCUSSION AND FINDINGS:
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5.2 The Prohibition of Electronic Cigarettes (Production, Manufacture,

Import, Export, Transport, Sa1e, Distribution, Storage and Advertisement) Act,

2019 (hereinafter referred to as the'PEC Act') was enacted with the objective of

protecting public health from the hazards of Electronic Nicotine Delivery Systems

(ENDS). Section 4 of the PEC Act explicitly prohibits the "import" of eiectronic

cigarettes into India. This prohibition is absolute and leaves no room for

discretionary licensing or conditional imports. Furthermore, the Director

General of Foreign Trade (DGFT), exercising powers under the Foreign Trade

(Development & Regulation) Act, issued Notification No. 20/2O15-2O2O daled

26.09.2019, which amended the Import Policy to classify e-cigarettes under the

"Prohibited" category. Any goods imported in violation of such a notilication are

inherently liable to confiscation. Under Section 2(33) of the Customs Act, 1962,

"prohibited goods" are defined as:

"any goods the import or export of which is subject to ang prohibition under

this Act or ong other low for the time being in force..."

5.3 The phrase "any other law for the time being in force" brings the PEC

Act,2Ol9, directly into the ambit of the Customs Act. The Hon'ble Supreme

Court in Om Prakash Bhatia vs. Commissioner of Customs, Delhi [2OOg (155)

E.L.T. 423 (S.C.)l clarilied that even if a prohibition is not found within the four

corners of the Customs Act itself, but is established by any other statute or

notification, the goods automatically become "prohibited" for the purpose of

Section I 1 1 (d). The Court held that if the conditions for import or export are not

complied with, it would be considered to be a prohibition... In such cases, the

goods are liab1e to be confiscated.

4 In the instant case, the Appellant did not merely import these goods;

pted to bring them into the country through clandestine means and

cealment. The 9,600 e-cigarettes were found in a godown after having

as part of a consignment mis-declared as "Floor Clean Mops" or

Books." This deliberate act of mis-declaration under Section 111(m)

CONCC alment under Section 1 11(i) strips the Appeliant of any right to claim

redemption

5.5 The Appellant has argued that he should have been given an option

to pay a redemption fine in lieu of confiscation under Section 125 of the Customs

Act. I find this argument legally untenable. Section 125 states:
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"Wheneuer confi.scation of anA goods i.s authoised bg this Act, the officer

adjudging it mag, in the case of ang goods, tle import or export tuh.ereof is

prohibited under this Act or under ong other laut for the time being in force,

and shall, in tlrc case of ang other goods, giue to the otuner of ttrc goods...

an option to pag in lieu of confi.scation such fine os the said officer thinks

rtt.'

5.6 The use of the word "may" for prohibited goods versus "shall" for

non-prohibited goods grants the Adjudicating Authority the discretion to refuse

redemption in cases involving "prohibited goods." The Hon'ble Supreme Court

in Sheikh Mohammed vs. Collector of Customs lL97O l2l SCC 728] has held

that where goods are prohibited and the import involves fraud, mis-declaration,

or smuggling, the authority is justified in ordering absolute confiscation.

Furthermore, allowing the redemption of e-cigarettes would be a direct violation

of the PEC Act, 2019. If the goods were released on hne, the Appellant would

necessarily have to "possess," "transport," or "se11" them to recover his costs-all

of which are separate criminal offenses under Sections 4, 5, and 7 of the PEC

Act. A Customs Officer cannot pass an order that facilitates the commission of

further crimes under another statute.

5.7 The Adjudicating Authority correctly identified that the goods were

notjust "restricted" but "prohibited" for public health reasons. The clandestine

nature of the import, utilizing dummy IECs and fraudulent invoices, indicates a

deep-seated criminal intent to bypass the 1aw. Therefore, I find that the absolute

confiscation under Section 111(d), (0, (1), (m), (n), and (o) of the Customs Act is

not only legally sustainable but is the only appropriate remedy to uphold rrl

legislative intent of both the Customs Act and the PEC Act.
\ ,ffi/ rE

t,5.8 The Appeilant has chailenged the reliance on statements re

under Section 1O8 of the Customs Act. It is a well-settled law that state

made before Customs Officers are not hit by the bar of Section 25 of the Eviden

Act, as Customs Officers are not "Police Officers." Reference is made to the

landmark judgment of the Hon'ble Supreme Court in Naresh Kumar Sukhwani

vs. Union of India [1996 (83] E.L.T. 258 (S.C'l], where it was held that a

statement made before the Customs officers under Section 108 of the Customs

Act is a material piece of evidence collected by the Customs officers and it can

be used as substantive evidence. Furthermore, in Surjeet Singh Chhabra vs.

Union of India [1997 (89) E.L.T. 646 (S.C.)], the Apex Court held that a

v
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confession made before a Customs Officer, even if retracted later, is an admission

and binding on the person making it.

5.9 In this case, the Appellant's own statements, corroborated by the

statements of Shri Sarfaraz Kamani, Shri Tahir Memon, and Shri Baldevsinh

Vala, clearly establish the Appellant's role as the mastermind. The WhatsApp

chats recovered from the mobile phones ofthe associates further provide a digital

trail of the conspiracy to import e-cigarettes. The Appellant's contention that the

statements were "involuntary" is a standard afterthought and lacks any evidence

of coercion or threat at the time of recording.

5.f 0 The Appeilant argues that he is not the IEC holder and thus not the

importer. This argument is fallacious. Modern customs law and the Prevention

of Money Laundering Act (PMLA) principles, often read alongside the Customs

Act, recognize the concept of the "Beneficial Owner. " Section 2(3A) of the

Customs Act defines "beneficial owner" as any person on whose behalf the goods

are being imported or exported or who exercises effective control over the goods.

The investigation has unearthed that:

The Appellant obtained IECs of dummy firms (M/s Nikhat Enterprises,

M/s MM Enterprises).

He controlled the Iinancial flow, depositing cash into dummy accounts to

pay foreign suppiiers.

The goods were recovered from a godown under his direct control in

Bhiwandi.

He directed the movement of the vehicle (GJ-12-BV-0610) via WhatsApp.

In Nazirurrahman vs. Commissioner of Customs, Mumbai [2015],

bunal held that if a person uses another's IEC to import goods and

s the transaction, they are the "actual importer. " The use of "Front

s" to smuggle prohibited goods is a serious offense. The Appellant cannot

behind a dummy proprietor to escape the penal consequences of his actions.

5.12 The Appellant claims a violation of natural justice due to the denial

of cross-examination. However, tJle right to cross-examine is not an absolute

right in quasi-judicial proceedings. As held in Kanungo & Co. vs. Collector of

Customs, Calcutta [1972 (S.C.)], principles of natural justice do not require that

the person who has given information should be examined in the presence of the

noticee or that he should be allowed to be cross-examined. In this case, the

evidence is not based solely on oral testimony but on:

a

D
rE

Page 13 of 15



F.No. S / 49-428l cus IMUN 12o24-2s

. Physical recovery of 9,600 e-cigarettes from the Appellant's godown.

r Documentary evidence of mis-declaration in the Bill of Entry.

o Digital evidence (WhatsApp chats) coordinating the smuggling.

o Corroborative statements of multiple co-conspirators.

5.13 Where the documentary and circumstantial evidence is

overwhelming, the denial of cross-examination does not vitiate the proceedings.

The valuer's report is an expert opinion based on objective market facts, and the

Appellant failed to provide any counter-valuation from a certified source to prove

the e-cigarettes were worth less than the estimated va1ue.

5.14 The Appellant challenged the unit value of t2,499. The Adjudicating

Authority correctly observed that since e-ciga,rettes are "prohibited," there is no

"transaction value" in the open legal market. Thus, Rule 3 of the Valuation Rules

(Transaction Value) cannot be applied. The authority moved sequentially and

adopted Rule 9 (Residual Method). The valuation was based on online market

survey of similar Yuoto brand products, listed prices on the official brand website

(www.yuoto.in). Given that these are smuggled contraband, the retail market

price is a fair indicator of the value for the purpose of calculating the gravity of

the offense. The Appellant's demand for "statistical data" for a banned item is

illogical, as there is no legal database for the salb of prbhibited goods.

5.15 The Appellant cited Andaman Timber Industries vs. CCE regarding

cross-examination. However, that case dealt with a situation where the entire

case rested on a third-party statement. Here, the case rests on recovery and

digital evidence. Regarding the claim that "lending IEC is not illegat," while the

act of lending an IEC may be a regulatory violation under the FTDR Act, using a

lent IEC to smuggle prohibited goods is a criminal conspiracy under the Customs

Act. The cases cited by the Appellant do not provide immunity to a mastermind

who uses dummy firms to facilitate smuggling

5.16 Section 1 14AA was introduced to curb the use of false and

documents in customs transactions. The investigation has proved

Appellant "caused to be made" false declarations regarding the descrip

value ofthe goods. He was the one who forged the invoices and provided them to

the Customs Broker. The mens rea is evident from the concealment of e-

cigarettes in mops. Therefore, the penalty under Section 114AA is fully justified.

5.17

syndicate.

The Appellant acted as the kingpin of an organized smuggling

He systematlcally exploited the SEZ-DTA clearance route, used

\

t

I
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dummy importers to distance himself from the legal risk, and attempted to flood

the Indian market with prohibited electronic cigarettes, posing a significant risk

to public health and the state exchequer. The findings of the Adjudicating

Authority are supported by goods found in the Appellant's warehouse, multiple

unretracted statements identifying the Appellant as the financier and

mastermind, whatsApp logs showing tracking links and loading instructions,

clear prohibition on the product under the 2O19 Act. The Adjudicating Authority

has correctly applied the law, followed the principles of natural justice

commensurate with the gravity of the offense, and imposed proportionate

penalties. There is no merit in the appeal.

6. In view of the detailed discussion and findings recorded above, I

reject the appeal filed by Shri Asif Sathi.
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