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1

2

16vftvc<frh t Frt+ <m <-6 wr& ftqr .,sr t- "

inis copy is granted free of cost foi tt',\" private use of the Person to whom it is issued

qftnUc+ erBficq r gez ft srcr rzs ff ff trl tqqr {'qfrfuel h ar$-+ ffifut +ffi+
ffrd + sra+r t fr{ qft E( in?{r t qci A qr{< Tfl{ 6(ilr d fr q{ 3Treqr ft Trffi fiI

errfte t : qAA + 3ier qqr (E-E/dTir qft-a luria riqfrro, ft-< dercq' 1<rwr< ftvml

rirrq {rrt, '€ ferm'fr g{0gur qrtfi Yqd r< r+t t
Under Section 129 DD (1)'of the Customs Act, 1962 (as amended), in fesPect of the

following categories of cases, any person aggrieved by this o rder can prefer a Revision

Application to The Additional Secretary/loint Secretary (Revi sion Application ), Ministry

of Finance, (Department of Revenue) Pa

the date of communication of the order.

ffifua rqfur 3{A{r/order relating to :

rliament Street, New D elhi within 3 months from

ai-s * sq t arqrRc fr{ qr{

any goods imported on baggage

(q( vrca fr qrqrd {;(+ fu ftS aqa i qrEr rrcr +Ri{ trrcd i sqt trrtrq e{rr c( sflt { ?rq

qr( q.r 3-{T rf(6{ e-f{ r< amt cri h fr\ 3Tsft-( q.rq 3-flt n qri q( qT g-{I ll<rdl FqFr q(

Tflt 'rq 
rrrq ft qrrr t qtB-( rrc t rff fr.

any goods loaded in a conveya nce for importation into India, but which are not un loaded

(b) at their place of destination in India or so much of the quantity of such goods as has not

been unloaded at any such destination if goods unloaded at such destination are short

of the quantity required to be unloaded at that destination

firn{Fs 3rElfi{q, 1962 + qsirrc x t"n s{h sr$-{ crrs rq ffi h r6c qe;

w<r{rft

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

Satqlr qTa<T ra {m 1M fr Efrfrc vrs,,r fr r<a rc;rr fr.n ffi srmttd $rft qiq

ff ilr5.ft qt< ss h mc ffifud A+ qrfts ,

The revision application should be in such form and shall be verified in such

may be specified in the relevant rules and should be accompanied by :

frE ff 1'6,1979 h r< d.5 3rt(ff i qdt< frrffoa fr,q.rq {tr51 6 aR+t

manner as

(' ..

1

ffi \'fi ffi t rqrs t* ft qrqmq $si Ed-c q-,T'i Atfl'qGq

(a)

(s)

4 copies of this order, bearing Court Fee Stamp of paise fifty
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

only in oq p

rrqa (6rifr * rcr+r qrq qc antn ft a yftct, cft O
4 copies of the Order-in-Original, jn addition to relevant documents, if any

S{tq"r + ftq qra-<< ft a yftct

4 copies of the Application for Revision

T{tqq qrafi qrrr< rG i frq dqr$6 3iftft+r, 1962 (qqr {'efrfuO i ftsffud ff( fr q;q <fi's,

ftq,E -c,{ffi +( trfau rd + {ftS + arff< cTrfl t fr t. 2667-15qg {1qt qrt)Tr r.1000/,(5cq q{ EtrR
qrt ), 

-frm * crrcr d, tvqfua fram h yqrFr+;rem 6.qrt.o ff*sfrci. cfr t-fi, qirn rrur q1q,
q.rrcr ?rfi <e ft rrRr 3rt{ Fqg \rd, fie cr vr+ rr S fr {fr ftr h sc fr t.zool- qt< qR f.r cro t qBsE

Afrffn+sctr.looo/-

qe {. z f ailft{ qfud'qrrd + erirTr{T 3rar {rrfr } {ti-.q t cR -+tt qft re +rtn t urqa

Tffi( rtr<irT A fr i Sqr{w qfrFlqq rgez f,t qr(I rzs g (1) + tsi#{ sif ff.g.-: i
ffqrum, lffiq s-ffn {-6 {r< t{r {'{ qffq qfum'{q + trqg ffifu( qil r< qfi-q t..( n6t
*
a

(6(

(a )

(rr (

(q)

(b)

(c)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees/ fines, forfeifures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If
the amount of duty and interest demanded, fine or penalty levied is one lakh rupees or
less, fees as Rs.200/- and if it is more than one lakh ru pees, the fee is Rs.1000/-.

4

*ftctR tft

l

thereunder.

(o

cr)

(c)
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In respect of cases othe
aggrieved by this order ca

1962 in form C.A.-3 befor
the following address :

Ta

r ht a n ht ese em tn on e d nU d r tem a2 bo e na TSe noY p
n fi ae an ae U dn repp eS ct no 21 1 fo t eh UC tS o) ms ct
e a SU tom S xE c eS na Sd e CE x e a etp b nu ap ta

r€l{ {lEfi E i-{r fi 3rffftq
BrBfiqr, clffi e]_fr{ ff6

r+q. ft-rc fttmr{R T{,
3t{lTa{I, 3t6q-{r4T( 3BO0l..

$rtr Tit$-q, f,gqrm.

ffqrqq, +frq

5

(o

2nd Floor, Bahumali Bhavan,

c su to sm cEx se & es rV ec aT x A e a etpp
Tr b u an zo an B ne hc

t1U ed Sr cte o 1n 92 6 fo ht e C stU mo AS ct 91 26 na a ea nU d e ST tECp p o 1n 92 1 0(
ht Ce Su ot m S 91 26 hs a b ae Cc mo n e bd a fpa o

frq{-{ qrq-ns'qfu( t Erffq-{r qffi Ar(I rrqrqirfifr{rgs 3rt( dqT6qtq wrql{I€6
TITT .dIIft qtq Tq qT rtrt sq fr5CC a ctr ws

orfuftqc 9 26ffqqls uT(r 21 9 q 3rff{ BrftF'qq 1 9 6 ff2ftmgrl;
1 9ar(I

1 qfi{hg +3Ifr{) wq ffitua (crrsis d+

NrGirdhar Nagar Bridge, Asa rwa,
Ahmeda bad-380 016

(a)

(b)

(q)

Fr)

(c)

(q)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousa nd
ru pees;

erfi-{ t Hqfrrd qrrft d q-{i Rffi fi-qr$+ qffi dm {iTr rr{n {Gi Bit( arq dqr qrrqt
rmr (e ff r+q qfq qrtr Frrq t 3rfufi d ift-+ tqt qqrq- qrq fr erftl+ q fr fr; .riq trsrr
6CS

where the amount of duty and interest dem
Customs in the case to which the appeal rel
exceeding fifty lakh rupees, five thousand ru

and penalty levied by any officer of
more than five lakh rupees but not

anded

ates is

pees;
offi-q t rrcRrd nrr+ + 16r Bfr fiarq-w erffi dm qfun rrqr tIFr *r qFI dqT {rnqr
Ir{n rc ff Ffi'Tr yqrff qrq 6cq + qfu-s A fr; er qwn {cg
where the amount of duty and interest demand ed and penalty levi ed by any officer of

/'tA

customs in the case to which the appear rerates is more than fifty rakh rupees, ten
thousand ru pees

qq 3{A{r } Rta BTIO-fior + i{rqi, qtn

+{d is R-{r{ t B, q{i{ rr{T qrrl.n 
I

rrq {6 + %10 3r{r rri T., qzi t]_o +r qo 1r,i r= ft+r< t i, q-r z c * zto 3rar {n+ 9a. szi

An appeal against this order shall lie before the Tribunal on payment of 10o/o of the duty demanded where duLy
or duty and penalty are in dispute, or penalty, where penalty alone is ln dispute

srflf+{q ff ff<r r 29 GD + arfftd q{q rrfu+-<or * qqg Erq{ r&fi 3n+fiq-i- (O t-fi d{A{r } ftg qr
qqal 

1e1 
qaftq q1 qrlqq qa qir rsr+*{rrqffi s] {qrai } ftq {r Fffi q-nT y-A-s{ } filq ftq rq 3rffq :

t ftq Er+( qrifi i vrq tct qiq {t 6T {i-r fr {vr fri qrftq
Under section 129 (a) of the said Act, every application made before the Appellate Trtbunal-
(a) In an appeal for grant of stay or for rectification of mistake or for any other purpose; or
(b) for restoration-of an appeal or an application shall be accompanied by a fee of five Huodred rupees
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M/sLaxconSteelsLtd,PlotNo.235,Sarkhej-Bavla,NHNo.BA,Village.

sari, Tal. - sanand, Ahmedabad - 382 220 (hereinafter referred to as 'the Appellant') have

filed the present appeal challenging the order - ln - original No. 27IADCA/MlON2023-

24, dated 02.05.2023 (hereinafter referred to as 'the impugned order') passed by the

Additional commissioner of customs, Ahmedabad (hereinafter referred to as

and the Republic of lndial, Rules 2009 (hereinafter referred to as'the said Rule

2.1 ln the instant case, on the basis of the inputs received, verification

initiated with regard to Country of Origin. TheAppellant had claimed the Count

of the imported goods as lndones ia However, the Bill of Lading No. COAL/803

dated 11.03 2023 rndicated that the goods had been loaded from Xiamen Port, Ch ina.'

Further, the said goods had been supplied by third party, viz., M/s lnnovation Worldwide

DlVlCC, Dubai, UAE under lnvoice No ET23IEMMH0202-F, dated 22.02.2023. Rule 3 of

the said rules stipulates that the goods which are consigned directly under Rule 8 shall

be eligible for Preferential Tariff treatment.

2.2 ln the instant case, the goods had been loaded from a non - party, i.e., fron';

China and as such the condition of Rule B (c) of the said Rules, would be required to be

fulfilled. The transportation of goods originating from lndonesia were not justified by any

geographical reasons owing to the geographical location of lndonesia, China and lndid.

Thus, it appeared that the subject goods cannot be said to be consigned directly in terms

of Rule 8 of the said Rules and as such the benefit of Preferential Tariff would not be

admrssible to the Appellant in terms of the provisions of Rule 3 (c) of the said Rules.

2.3 ln view of the above, it appeared that the Appellant had wrongly claimed the

benefit of exemption under Notification No. 46/201 1 - Cus, dated 'l.t June 201 1 despite

Page 4 of llt
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2. Facts of the case, in brief, are that the Appellant had vide Bill of Entry Nd.;

543.1360, dated 08.04.2023 inrported 27000 Kgs. Of Manganese Metal Flakes having

assessable value of Rs. 52,56,832/- falling under cTH 81 1100',l0 of the customs Tariff '

Act, .1975. The Appellant had claimed benefit of concessional rate of duty as per

Notification No. 46/2011 - Cus. (Sr. No. 1021), dated 1st June 2011. ln terms of the

provisions of the said Notification, the subject goods would be exempt from the whole of

Customs Duty (BCD), if imported from Malaysia, Singapore, Thailand, Vietnam,

Myanmar, lndonesia, Brunei Darussalam, Lao People's Democratic Republic, cambodia

or Philippines, subject to the condition that they prove that the goods were of the origin of

the above said Countries in accordance with the provisions of the Customs Tariff

[Determination of Origin of Goods under the Preferential Trade Agreement between the

Governments of Member States of the Association of Southeast Asian Nations (ASEAN)

L.



(nowing that the subject goods did not qualify for Preferential ra riff treatment in terms of
the provisions of the Rule 3 read with Rule g of the said Rules.

2 5 The Appellant vide letter dated 29.04.2023 submitted that initiaily 2500 MTs
of goods had been shipped from Bahodopi - poso port, sulawesi province of lndonesia
ti Xiamen' China for stuffing into containers for further trandhipment to final destination
and the subject consignment was shipped from the bonded warehouse in china. They
have submitted certificate of Re-export bearing No. TR23MA347FF000023, dated
16 03.2023, wherein it had been certified that the commodity had not been subjected to
any processing during their stay / transhipment in china. They had also submitted that
they do not desire a Show Cause Notice or personal Hearing in the matter.

26 The Adjudicating Authority, vide the impugned order, has passed the order,

zrs detailed below:-

He has disallowed the benefit of exemption under Notification No. 46/2011 - Cus,

dbtgd 1"t June 2011 in respect of the goods imported under Bill of Entry No.

5431360, dated 08.04.2023. He has ordered that the Bill of Entry should be re-

lled and re-assessed by the proper officer for removing the benefit of Notification

o. 46/20 11 - Cus;

He has ordered confiscation of 27 000 Kgs. of Manganese IVIetal Flakes having

assessable value of Rs. 52,56,832i- in terms of the provisions of Section '11 1 (o)

and Section 111 (q) of the Customs Act, 1962. However, he gave an option to the

Appellant to redeem the said imported goods on payment of fine in lieu of

confiscation amounting to Rs. 50,000/- under Section 125 (1) of the Customs Act,

1962. ln addition to redemption fine, the Appellant would be liable for payment of

applicable duties and other levies / charges in terms of Section 125 (2) of the

Customs Act, 1962;

He has imposed penalty of Rs. 10,0001 upon the Appellant under Section 1 12 (a)

(ii) of the Customs Act, 1962;

3. Berng aggrieved with the impugned order passed by the. Adjudicating

Authority, the Appellant have filed present appeal. The Appellant have, inter-alia,

$ubmitted detailed submissions on following points in support of their contentions:

.3 I

l

ni
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2.4 rn the instant case, the Appelant had not furfiiled the condition of the
exemption -notification with respecl to the said 27000 Kgs. of Manganese Metar Frakes,
having assessabre varue of Rs . s2,s2,832t- imported vide Biil of Entry No. 5431360, dated
08.04.2023- Thus, the said goods appeared to be riabre to confiscation in terms of the
provisions of section 'r11 (o) and 111 (q) of the customs Act, 1 962. Further, it arso
appeared that the Appellant have rendered themserves liable to penarty in terms of the
provisions of. section 112 (a) (ii) of the customs Act, 1962 by wrongry claiming the
exemption and thereby rendering such goods liable to confiscation.
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As per the Agreement on Trade in Goods under the Framework Agreement on

the comprehensive Ecbnomic co-operation between the Republic of lndia and

the Association of southeast Asian Nations (ASEAN) signed on the ',l3th day of

August, 2009 between lndia and ASEAN countries, MFN Tariff rates were applied

to specified goods. Accordingly, rules of origin were set out as per Article 7 of the

agreement. Government of lndia has notified the said rule as published in tl're

Notification No. 189/2009-Customs (N.T.), dated the 31"t December 2009. The

Government of lndia has issued Tariff Notification No.1 59/2009, dated 31 .12 2009

granting concessional rate of duty to the goods specified therein. The said

notification was suppressed by current Notification No 46/201'1, dated 1st June

2011 which exempts goods of the description as specified in column (3) of the

Table appended hereto and falling under the Chapter' Heading, Sub-heading or

tariff item of the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) as

specified in the corresponding entry in column (2) of the said Table, from so much

of the duty of customs leviable thereon as is in excess of the amount calculated

at the rate specified in'column -4) of the said Table, when imported into the

Republic of lndia from a country listed in APPENDIX l, or column (5) of the said

Table; when imported into the Republic of lndia from a country listed in

APPENDIX II:

The notification provides that the importer proves to the satisfaction of the DeFd6.",G,.R\,
,' r- "'r

Commissioner of Customs or Assistant Commissioner of Customs, as theiffi -\., t.

may be, thatthe goods in respect of which the beneflt of this exemption is chifnef$li#j 
\i 

f
are of the origin of the countries as mentioned in Appendix l, in accordanp6.futfl+*'tf ! 

..il!.
provisions of the Customs Tariff [Determination of Origin of Goods undei.-,{b ;',.":'.it
Preferential Trade Agreement between the Governments of Member States of tn'e- . 

" - -

Association of Southeast Asian Nations (ASEAN) and the Republic of lndidl

RuleS, 2009, published in the notification of the Government of lndia in the

Ministry of Finance (Department of Revenue), No. i B9/2009-Customs (N.T-),

dated the 3'1 st December 2009,

The adjudicating authority has'considered only the first part of the rule and haE

stressed only on the point which stipulates of products which are consigned

directly under rule 8. A plain reading of the impugned order gives dn impressiori

that if any product is consigned directly to lndia from ASEAN country it shall be

eligible for benefit of Notification No.46/20 11-Cus. The adjudicating authority has

failed to understand that the main requirement of getting the benefit of exemption

notification is that the goods are required to be wholly or partially obtained or

processed in an ASEAN country;

They had produced ASEAN-INDIA FREE TRADE AREA PREFERENT|A|-

TRAIFF CERTIFICATE OF ORIGINAL No.1000802/PLUI2OZ3, dated l6thMarch .

2023 issued by the issuing office in Provinsi Sulwesi Tengah of Republic of

lndonesia which categorically stated that goods imported by them were originated

from lndonesia;

PaBe 6 of 14
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Rule B (c) clearly provides that if the products whose transport involves transit
through one or more intermediate non-parties with or without transhipment or

- temporary storage in such non-parties is arso considered as consigned direcfly
from the exporting party subject to furfirment of certain conditrons. First condition
stipulate that the transit entry is justified for geographicar reason or by
consideration rerated excrusivery to transport requirements. The finding of the
adjudicating authority that transit entry to Xiarnen port, china is not justifiabre
considering the geographicar rocation of both the praces is failacious in as much
as he has considered the rand route in the impugned order The Goods under
present case (Erectroryiic Manganese Metar - Quarity gg.s5%) is produced by pr
lndonesia Tsingshan stainress steer pr- rt is rocated in surawesi, Morowari at the
lndonesia Tsingshan rndustriar park (speciar Economic Zone). The goods were
first sent from Bahodopi-poso port, rndonesia (rs a Burk Vesser rerminar and does
not having container facirity), to Xiamen, china in orrginar packaging of 1MT bags
for further transhipment to finar destination in containers. Therefore, the goods
were shipped from Bahodopi-poso port of rndonesia which is situated at the
eastern side of surawesi province and is not connection by rand. surawesi
Province is an island and the port of Bhadopi-post and not having container
facility. Therefore, the goods were transhipped to a bigger port having
transhipment facility and the port of Xiamen, china is considered as better option
for such container transhipment facility and storage facility. Therefore, they have

chosen Xiamen Port, China for such gperation;

rhe condition stipulated under rule B (c) clearly permits transit entry not only for
geographical reasons but also by consideration related exclusively to transport

requirements. The goods had been shipped from Bahodopi-poso port, Sulawesi

Province of lndonesia to Xiamen, china for stuffing into containers for further

transhipment to final destination. They referred to BL No. BHDD23O1O3-11,

dated 3101.2023 in this regard. The goods packed in 1 IVT bags were unloaded

at bonded port area of XIAMEN JIASHANG SUPPLY CHAIN MANAGEA/ENT

CO., LTD at AREA OF PILOT FREE TRADE ZONE (FUJIAN) CHINA and stuffed

into the container and shipped to final destination and referred to Re-export

Certificate No, TR23MA347FF0O0023, dated 16.03.2023 issued by XIAMEN

CUSTOIMS, CHINA;

The second condition also stand fulfilled as the products have not entered into

trade or consumption there. The products packbd in 1 MT bags were unloaded at

bonded port area of XIAMEN JIASHANG SUPPLY CHAIN MANAGEMENT CO.,

LTD at AREA OF PILOT FREE TRADE ZONE (FUJIAN) CHINA and stuffed into

the container and shipped to the destination;

The third condition of rule 8 (c) has also not been violated in the present case as

the products have not undergone any operation there other than unloading and

reloading or any operatron required to keep them in good condition. No activity

has been taken place in China, other than unloading and loading and referred to

-63.

q,SP
tirItR?

i#s
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Re-exportcertificateNo'TR23MA347FFo0o023dated16.03.2023issuedby

XIAMEN CUSTOMS, CHINA;

> All the documents submitted by them have made it clear that the goods were

originated in lndonesia, an ASEAN country and the goods were directly destined

from there and thus the benefit of Notification No- 46/2011-cus cannot be denieci;

P They have not violated any conditions of Notification 46/2011-cus as subrnittei

in the foregoing paragraphs as the goods are originated in the country of

lndonesia and are considered to be directly consigned from there within the framg

workofRule3andRuleSofCustomsTariff[DeterminationoforiginofGoods

underthePreferentialTradeAgreementbetweentheGovernmentsofMelnber

states of the Association of southeast Asian Nations (ASEAN) and the Republic

of lndial Rules, 2009. Hence the order confiscating the goods and imposing fine

in lieu of confiscation under section '125 0f the customs Act is not sustainable;

}Sincetheyhadnotviolatedanyprovisionsoflaworimportedanygoodsin
contravention of Notification No. 46/2011-Cus, no penalty under section 1 12(a)

(ii) can be imPosed.

3.1 The Appellant have further submitted that since the responsible person of

their Company for filing the appeal was out of station, the appeal could not be filed within

the period stipulated under section 1 28 of the customs Act, 1 962. Hence, they havi:

.requested that the delay of 17 days in filing the appeal may be condoned as per the first" .

proviso to Section '128 of the CuStoms Act, '1 962

4 Personal hearing in the matter was held on 07.03.2025 in virtual

the submissions made in the grounds of appeal. .l';..--
..ti-:;

5. Before going into the merits of the case, lfind that as per appeal

memorandum, the appeal trave not been filed within statutory time limit of 60 days

prescribed under Section 128 (1) of the Customs Act, 1962. ln this regard, it is relevant

to refer the legal provisions governing the filing of appeal before the Commissioner

(Appeals) and his powers to condone the delay in filing appeals beyond 60 days. Extracts

of relevant Section 128 of the Customs Act, 1962 are reproduced below for ease of

reference:

SECTION 128. Appeals to [Commissioner (Appeals)]. - 
(1) Any person'aggrievecl

by any decision or order passed under this Act by an officer of customs lower in rank

than a [Principal Commissioner of Customs or Commissionerof Customs] may
appeal to the [Commissioner (Appeals)] [within sixty days] from the date of the

communication to him of such decision or order.

[Provided that the Commissioner (Appeals) may, if heis saflsfied that the appellant
was prevented by sufficient cause from presenting the appeal within the aforesaid
period of sixty days allow it to be presented within a fufther period of thirty days.l

i.:r I

.t

I
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Joseph T.A, Consultant, appeared for hearing on behalf of the Appellant. He



51 Section '128 of the Customs Act
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, 1 962 makes it clear that the appeat has to
communibation of order. Further, if the

I
trom presenting th

presented within a

appellant was prevented by sufficient cause
e appeal within the aforesaid period of 60 days, he can allow rt to be
further period of 30 days.

5 2 rn right of the above provisions of raw and considering the submissions of
the Appellant and arso considering the fact that deray is of ress than thirty days, r ailow
the condonation of delay in filing the appeals, taking a lenient view in the interest of justice
in the preSent appeal.

6. I have carefully gone through the appeal memorandum as well as records
of the case and the submissions made by the Appeflant during the course of hearing, orar
as well as written. The issue to be decided in the present appear are whether the
impugned order passed by the adjudicating authority disailowing the benefit of .exemption
under Notification No. 46/2011 - cus, dated 1"t June 2011, confiscating the imported
goods under section r'1 1 (o) and Section 1 i i (q) of the customs Act, 1 962, and imposing
penalty under section 112 (a) (ii) of the customs Act, 1962 upon the Appeilant, in the facts

f nd circumstances of the case, is legal and proper or otherwise.

It is observed that the Appellant had filed Bill of Entry No. 5431360, dated

2023 for import of 27000 Kgs of Manganese Metal Flakes falling under CTH

010 having assessable value of Rs. 52,56,832/, by claiming the benefit of

ssional rate of duty as per Notification No. 46/201 1 - Cus, dated 1st June, 2011 . tt

observed that on the basis of the rnputs received, verification had been iniiiated with

regard to Country of Origin of the imported goods. TheAppellant had ciaimed the Country

of Origin of' the imported goods as lndonesia. However, the Bill of Lading No.

COAL/8034294510, dated 11.03.2023 indicated that the goods had been loaded from

Xiamen Port, China. lt is further observed that the said,goods had been supplied by third

eafty, viz., Mis lnnovation Worldwide DMCC, Dubai,. UAE under lnvoice No.

FT23IEMMH0202-F, dated 22.02.2023. ln view of the above, it appeared that the

Appellant had not fulfilled the condition of the exemption notification with respect to the

27000 Kgs. of Manganese Metal Flakes, having assessable value of Rs 52,52,832/-

imported vide Bill of Entry No.5431360, dated 08,04.2023. Thus, the said goods

appeared to be liable to confiscation under Section 111 (o) and 111 (q) of the Customs

Act, 1962. Further, it also appeared that the Appellant rendered themselves liable to

penalty in terms of the provrsions of Section 112 (a) (ii) of the Customs Act, 1 962 by

wrongly claiming the exemption and thereby rendering such goods liable to confiscation.

The adjudicating authority vide the impugned has ordered re-assessement of Bill of Entry

No. 5431360, dated 08.04.2023 by denying exemption under Notification No.46/2011 -
Cus, dated 1"t June, 2011, ordered confiscation of goods under Section 111 (o) and

Section '1'11 (q) of the Customs Act, 1962, imposed redemption fine in lieu of confiscation

.s/

I ffi
ffi i3

,1.A.-
Page 9 of 14



under section 125 (1) of the customs Act, 
.r962 and imposed penarty upon the Appellant

7. lt is observed that the adjudicating authority has denied the benefit of

concessional rate of duty as per Notification No 46t2O11 - Cus on the ground that the

goods were not consigned directly from the Country of Origin but were shipped from

China.lfindthattheadjudicatingauthorityhasarrivedatthesaidconclusiononthe

findingsthatthegeographicallpcationsoflndonesia,Chinaandlndiaarenotconducive

totranshipthegoodsthroughChina.ltisfurtherobservedbytheadjudicatingauthority

that it is not a iase that China is enroute to lndia from lndonesia. The findings of the

adjudicating authority is reproduced below:-

"g. The impofter has submitted that initially 2500 MTs of goods had been

shipped from Bahodopi-Poso Porl, Sulawesi Province of lndOnesia to Xiamen,

china for stuffing into containers for further transhipment to final destination

andthesubjectconsignmentwasshippedfromthebondedwarehousein
China. They have submitted ceiificate of Re-expod beaing No'

TR23MA347FF01OO23 dated 16.2 2023 wherein it has been cerTified that the

commodity had not been subiected to any processing during their stay/

transhipment in China. However, Rule. 8(c) of the said. rules stipulates 3

conditions for qualifying as to having being directly consigned and the

conjunction 'and' has been used after condition No (ii) which connects it to

condition No. (iii). The use of the coniunction 'and' indicates that all the three
',,i;.

conditions are required to be fulfilled. ln the instant case, the geographic

locations of lndonesia, lndia and China are not conducive to tranship the go

through China. lt is not the case that China is enroute to lndia from lndone

Thus, it is not palatable as to why the goods have been sent to China me

for stuffing into containers for further transmisslon to lndia......... ...

ln view of the above location, it is not justifiable that an entity intending go sencl

the goocls to lndia would firitly send the same to China merety for the purposa

of stuffing he goods into containers. This would incur so much of unnecessary

transportation expenses which would not be viable for any prudent buslness

deal. Thus, I find that the condition at Rule 8(c)(iii) of the said rules is not

fulfilled in fhrs case and the impofter's submission are not maintainable."

Page 10 of 14
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under Section 1 12(a)(ii) of Customs Act' 1962'

7.1 However, the Appellant on the other hand submitted that Rule B (c) clearly

provides that if the products whose transport involves transit through one or more

intermediate non-parties with or without transhipment or temporary storage in such non-

parties is also considered as consigned directly from the exporting party subject to

fulfilment of certain conditions. The Appeliant submitted that the finding of the adjudicating

authority that transit entry to Xiamen Port, China is not justifiable considering the

geographtcal location of both the places is fallacious inasmuch as he has considered the

land route in the impugned order. The Appellant has fqrther submitted that the goods were

first sent from Bahodopi-Poso Port, lndonasia, which is a Bulk Vessel Terminal.and does

not have container facility, to Xiamen, China in original packaging of 1MT bags for further

transhipment to final destination in containers. Therefore, the goods were shipped from.



CAAPL/COM/CUS 
P / 7763 / 2023- AP P EAL
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/ .{\

pahodopi-poso port of rndonesia which is situated at the eastern side of surawesiProvince and is not connected by rand. surawesi province is an isrand and the port of
Bhadopi-Post is not having container facirity. Therefore, the goods were transhipped to a
bigger port having transhipment facirity and the port of Xiamen, china is considered as
better option for such container transhipment facirity and storage facirity. Therefore, the
Appe'ant has chosen Xiamen port, china for such operation. The apperant submitted
that the condition stipurated under Rure g (c) crearry permits transit entry not onry for
geographicar reasons but arso by consideration rerated excrusivery to transport
requirements. The Appeilant has submitted that goods had been shipped from Bahodopi_
Poso Port, sulawesi province of rndonesia to Xiamen, china for stuffing into containers
for further: transhipment to final destination.

:,.\ " Rule 3. origin crireria. !-he produt't.s intportctl htt u ptr/), \,r.hi(,h ure ton.sigrtctl tlirt,t,rlr
under rule 8, shall be deemecl ro be originaring antl eligihle./itr pre/erential tarif/ treotmenr
i.f lhey conlbrm lo lhe origin requirement.\ under any one o/ /he.fi lov.ing;_

produtl-:'v'hit'lt urr: v'hollt'r;btuinatl ot ltnttluccd iLt rhe erporting pltrr) o.\.s1.tctifietl in

* rule 1: or,

(b) products nor wholly producetl or obrained in rhe exporting port.y pro\)ided thlr thc ,\siLl
products are eligible under rule 5 or 6. "

7.3 lt is observed from the documents available on record that the Appellant

had produced Asean-lndia Free Trade Area Preferential Tariff Certifjcate of Origin

irlo 1000802/PLUl2O23, dated l6th March 2023 issued by the issuing office in Piovinsi

Sulwesi Tengah of Republic of lndonesia befoie the adjudicating authority to prove that

the goods imported by them had originated from lndonesia

7.4 However, the adjudicating authority has rejected the said Certificate in the

impugned order by holding that the goods were not consigned directly from the Country

of Origin but were shipped from China. ln this regard, I find that Rule B of Customs Tariff

lDetermination of Origin of Goods under the Preferential Trade Agreement between the

Governments of Member States of the Association of Southeast Asian Nations (ASEAN)

and the Republic of lndial Rules, 2009 deals with such situation. Rule B of Customs Tariff

[Determination of Origin of Goods under the Preferential Trade Agreement between the

Governments of Member States of the Assoctation of Southeast Asian Nations (ASEAN)

and the Republic of lndial Rules, 2009 reads as under:

" Ilule 8. Direc't ('on.signnrenl. - 'l'hc 
Jbllowing .shull be consitle ratl as con.signetl tlirctrb'

/futnt the exporling porl.y lo lht imporling pdrt!'. -
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7 2 As the issue in hand pertains to eligibility of preferential Tariff treatment, it
ls relevant to refer to Rule 3 of the Customs Tariff [Determination of origin of Goods under
the Preferential rrade Agreernent between the Governments of Member states of the
Association of Southeast Asian Nations (ASEAN) and the Republic of lndial Rules, 2009,
which is reproduced below for ease of reference:

i

.i-
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(o) i.l lhe l)ro(lLt(:ts 
(.ffe ltunsPorled pussing lhtough lhe letritory tl ttny othcr lll''1'A

ltttt'ttL \

(h)i/.thepxlduc,tsLlrelrall'\porte(lwilhoutl)a:jsingthroughlhelcrrittlrytlf-ctnynon-Alt.',1.,1

(t:) i/ tha prtttlucts tthrilc lt'ansporl involves lr(msil thnLLgh ortc or moft intermediale notl

p(u lies wilh rtr v'illutttl lrLtnshipmenl or temporary storuge in srtch non-porlies pro|idaLl

ettry is iusliJied for geographical reason or by consideration relatetl
thal

(i) the transit

e.rclusively lo transport requirements;

(ii) the protlucrs hrue nttl enleted into trt'de u consumplion thete; ancl

(iii) lhe products htwe nttt undergone any opetution there other thtn unloading ond

rektading or onv operation required to keep them in gootl condilion'"

conditions prescribed thereln

7.6 The first condition s

edreason or by consideration relat

have submitted that goods were P

7 .5 On perusal of the above legal provision, it emerges that Rule B (c) provides

that if the products whose transport involves transit through one or more intermediate

non-parti;s with or without transhipment or temporary storage in such non-parties is also

considered as consigned directly from the exporting party subJect to fulfilment of clrtain

located in Sulawesr, tr/lorowali at the lndonesia Tsingshan lridustrial Park (Spe:iiaf

Economic Zone); that the goods were first sent from Bahodopi - Poso Port, lndonasia (ls

a Bulk Vessel terminal and does not having container facility), to Xiamen, China in original

packaging of l tUT bags for further transhipment to final destination in containers.

Therefore, the goods were shipped from Bahodopi-Poso Port of lndonesia which is

situated at the eastern side of Sulawesi Province and is not connection by land. Sulawesi

Province is an island and the port of Bhadopi - Post and not having container facility.

Therefore, the goods were transhipped to a bigger port having transhiprnent facility and

the port of Xiamen, China is considered as better option for such container transhipment

facility and storage facility. lt rs observed that the condition stipulated under Rule B (cj

clearly permrts transit entry not only for geographical reasons but also by consideration

related exclusively to transport requirements. lt is observed from Re-export Certificate

No TR23MA347FF000023, dated 16.03.2023 issued by XIAMEN CUSTOMS, CHINA BL

No 8HDD230103-11, dated 31t1t2023 that the Goods packed in 1 MT bags were

unloaded at bonded porl area of XIAMEN JIASHANG SUPPLY CHAIN MANAGEMENI:

CO , LTD at AREA OF PILOT FREE TRADE ZONE (FUJIAN) CHINA and stuffed into the

container and shipped to final destination. lt is pertinent to mention that the Certificate of

Origin dated March 16, 2023 mentions the lnvoice No. ET23IEM|VH0202-F, dated

22.02.2023 at Column No. 10, as mentioned in Column No. 14 of the Certificate of Re-

Export issued by XIAMEN CUSTOMS. lt is further observed that the contentions of the

Appellant corroborate with the documents available on record. Thus, it is evident that the

goods were transhipped to Xiamen Port in China only for transport requirement and not

for any other reason.
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7 7 As regards the second condition of Rule B (c), it provides that the products
have not entered into trade or consumption there. From the Re-expofi certificate No.TR23MA347FF0'0,23, dated 16.03.2023 issued bv XrArvrEN cusroMS, cHrNA BL No8HDD230103 11, dated 31.01.2023 it is evident that the products packed in 1 MT bags
WCrE UNIOAdEd At bONdEd POrt ArEA Of XIAMEN JIASHANG SUPPLY CHAIN
I/ANAGEMENT CO., LTD At AREA OF PILOT FREE TRADE ZONE (FUJIAN) CHINA
and stuffed into the container and shipped to the destination. Thus, the second condition
of Rule B (c) is also satisfied.

c AAp L/ CO M / CU S p / 7 L 63 / 2O2 3 _ Ap p 
E AL' (s/49_239/CUS/AHD/2023-24)

7 B As regards the third condition of Rure B (c), it provides that the products
have not undergone any operation there other than unroading and reroading or any
operation reguired to keep them in good conditron. rt is observed that rn the Re-export
certificate No TR23rMA347FF00o023, dated 16.03.2023 issued by XTAMEN c.usroMS,
cHINA it is also certified that no operation has been carried out there

B. . ln view of above observations, r am of the considered view that the Rure of
origin and Direct consignment conditions contained in Rure 3 and Rure g of the AIFTA
(ASEAN-lndia Free Trade Area), as mentioned in the non-tariff notifications issued for
AIFTA under section 5 of the customs Tariff, have been fulfilled in the present case as
the goods in question were transhipped only for transport requirement and temporary
storage ,i xirrun Port and the products have neither entered into trade or consumption

there, nor the products have undergone any operation there, other than unloading and

leloading or any operation required to keep them in good condition. Therefore, the goods

in question can be considered as consigned directly from the country of lndonesia withrn

the meaning of Rule B of customs Tariff [Determination of origin of Goods under the

Preferential rrade Agreement between the Governments of Member states of the

Association of southeast Asiah Nations (ASEAN) and the Republic of lndial Rules, 2009.

rdingly, I am of the considered view that the Appellant is eligible for the benefit of

tion No. 4612011-Cus, dated 1st June 201 1

'": {3I

.:;i$,a
;.F..fl

i.s
u

As regarding the confiscation of goods is concerned, lfind that the

ting authority has ordered for confiscation of goods invoking provisions of Section

"section lll. Conjiscotion of improperly imporied gootls, etc. - lhe./itttou,ing KooLl.;

hrought liom a plucc outside lndiu shull be liable to conli.scation;=

" (o) onlt goods exempted, .subjecl lo any condition. /rctm duty or uny pruthibition in rc.\peL't

of lht import lhereof untler lhis' ,4cl or ony olher luu'/or the lime heing in.fitrce. in rc,spatt

o/ u,hir:h thc r:ondilion is nol obserrcd unless lhe non-obscrwrnte of lhc condiliott u,us

sunclioned by the proper o/ficer..

Ih) any goods imporled on a claim o/ prefbrentiol rate o[ dut1t v,hiclt contnt:ane.s un\,

provisktn o./ Chapler VAA or any rLtle mode lhereunder fI
'

,l
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o) and (q) of Customs, Act, 1962. The said provisions read as under:
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g.lonperusaloftheabovelegalprovisions,itisclearthattheseprovtstonsare

notapplicabletothefactsofthepresentcase,lnfactSectionlll(o)dealswithasituation

wherecertainclaimisclaimedsubjecttosomeconditionandsubsequentlythesaid

condition is not followed Section 1'11 (q) deals with a situation where any goods are

imported on a claim of preferential rate of duty by contravening any provisions of any rulq'

AsithasbeenalreadyheldinaboveparagraphthattheAppellanthasfulfilledthe

conditions of Notification No. 46/2011-Cus, dated 1st June 2011, I am of the considereb

view that the impugned order denying the benefit of Notification No. 46/201'l - cus, dated

.l sr June 2011 and confiscation oi goods under Section 11'1 (o) and 111 (q) of Customs Act

1962 is legally not sustainable. since the Appellant had not violated any provisions of law

or imported any goods in contravention of Notification lbld, I hold that no penalty under

Section 1 1 2 (a) (ii) can be imposed.

10. ln view of the discussion made above, I set aside the impugned order and

allow the appeal filed by the Appellant with consequential benefits, if any'

rr 
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Commissioner (APPeals),
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To,

lt/l/s Laxcon Steels Ltd,

Plot No.235, Sarkhej - Bavla

NH No.BA, Village-Sari,

Tal. - Sanand,

Ahmedabad-382 220

atdtEial

rlY!il

Copy to:

1./, The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

', \7 The Principal Commissioner of Customs, Custom House, Ahmedabad.

r 3. The Additional Commissioner, Customs, Customs House, Ahmedabad

' 4. Guard File.


