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Under Section 129 DD(1) ofthe Customs Act, 1962 (as amended) in respect ofthe
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretaqr/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi \aithin 3 months from the
date of communication of the order.

/Order relating to :

any goods imported on baggage

Pa).ment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

The revision application should be in such form and shall be verifir:d in such manner as
may be specified in the relevant rules and should be accompanied by :

, 1870 .6 1 4

cftqi,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

4 copies of the Order-in-Original, in addition to relevant documents, if any

4 copies of the Application for Revision

crul , 1962

sff{+d,ats ,Eu-s,q-d o{rft{Bnirlt+€. 26s7-

CFq\raTlcrrqr€.1000/-({6'rlqqe-(grFn,
),+snnqrc-dnd,@sm.6 otdcftci.
qfrUm,qi{rrrqretq, trrnqFrqrffi rfrt&atff }F-q+r. 200/-

@looo/-
The duplicate copy of tlte T.R.6 challan evidencing payment of Rs.ilOo/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand onM as the cz.se may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Itr:ms being the fee
prescribed in the Customs Acl, 7962 (as amended) for filing a Revi sion Application. If the
amount of duty and interest demanded, frne or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more thafi one lakh rupees, the fee is lls.100O/-.

In respect of cases other than these mentioned under item 2 above, Erny person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Triburlal at the fotlowing
address :

CuEtoms, Excfue & Service Tax Appellate
Tribunal, West Zonal Ilerch

q-fii a
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aly goods loaded in a conveyance for importation into India, but v'hich are not unloaded
at their place of destination in India or so much of the quantity oI such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.
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,EEqrft rdr,trff -cFmJTlrr{I-d,sr€Ti

dT,slnrl{ftil-(-3s9615
2nd Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

5 *crg-drcftftqc, 1e62 qfrunr 12e g (6) fufrft{,frqFgffiidtftqq, 1e62 ?ftuRl 12e
qtrlirqtfl'{@-
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

@arrrqq.
(a) where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(ET

) s'cc ;ciqEqlrrrcs

(b) where the amount of duty and interest demanded and pena-lty levied by any oflicer of
Customs in the case to which the appeal relates is more than Iive lakh rupees but not
exceeding fifty lakh rupees, Iive thousand rupees ;

( rr)

ocqq.l-sEr€rFc(Qstf oE-ffi ; < \TfgT{TW .

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(g) {s3{Tesrilft-g3{lf6-{q}-srqi,qjtTlg{ffi.}. t o * erflo-ritn,q'6i{@-qr{cffi\rd<sMe,qffi
1 0r3&ro-Gtr{,qditqft3ft-qr{$B,qferclqTqrT r

An appeal against this order shall lie before the Tribunal on pa).ment of 1070 of the duty
demanded where dut5r or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

6 g-aorftMtrm 12e (g) +Br<rfilqrMffisqerqrr{rdq,qr+fiT{- (o,)

fuotTaF+fdqqFldffig@3rftcT : - ol?lql

trsl 3rffefifi
Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

Shri Kantilal Patel, Village - Vagpur, post - Jawas, Kherwara, Udaipur,

Rajasthan - 313o01 (hereinafter referred to as "tie ap cellant") has filed the

present appeal in terms of Section 128 of the Custorns Act, 1962 against

Order in Original No. a7/AP/JRS-AC/SVPrA/2025-24, dated 2t.O2.2O24

(hereinafter referred to as "the impugned order,,) passed by Assistant

Commissioner, SVPIA, Customs, Ahmedabad (hereirLafter referred to as

"the adjudicating authorig/).

2. Briefly stated, facts of the case are that on .:he basis of specific

Input the Officers of Air Intelligence Unit (AIU), SVPIA, Ahmedabad

intercepted the appellant having Indian passport \lo. T6755242 wino

arrived by Indigo Flight No. 6E lTS4 from Kuwait to Ahmedabad on

22.09.2022. The appellant was trying to exit green channel without

declaring any anything to Customs. The appellant was asked to walk

through the DFMD machine installed near the green channel of Arrival

Hall Terminal-2, SVPI, Airport, Ahmedabad after removing all metallic

items he was wearing on his body. The appellant rem.ved all the metallic

objects such as belt, mobile etc., and kept them in thr: tray placed on the

table and walked through the DFMD, one beep sound/alert was generated.

on being asked by the AIU oflicer about the beep sounct/alert generated by

the said DFMD machine, the appellant denied saying r:he he did not have

any metallic object on his body/clothes. Then the appellant was again

asked to pass through the DFMD machine to which t.he appellant again

passed through the DFMD, again one beep sound/alert was generated and

red light blinks below knees of the appellant. The AIU officers asked the

appellant about this been sound to which the appellant denied again

saying that he did not have any metallic object nor he had an5rthing

declarable to customs like gold etc. Then, AIU ollicers eLsked the appellant

to remove his sports shoes and then pass through the DFMD machine. The

appellant removed his sport shoes hesitantly and pttssed through the

DFMD machine, however, this time no beep sound/al:rt was generated.

Then, the AIU officer asked to the appellant to put his sport shoes in the

tray kept on table to which the appellant put his sports shoes in the tray.

Then, both the trays containing all his metallic objects and sport shoes

were scanned. while scanning the trays, one dark blar:k coloured image

with yellow outline appeared in one shoe and nothing objectionable was

noticed in another tray. Then, again the appellant was asked whether the

shoe was having any metallic object to which the appellant remained silent.

was again asked

hesitantly reveale

that what y_as hidrng in the shoe to

d that. bne ciit golfl bar was hiding in

. '1. :i
. ., .l','' .
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.l'au.,

his right sports shoe. The appellant, on being asked by the AIU officers,

took out one packet wrapped with black adhesive tape from the shoe and

removed the black adhesive tape and took out one cut gold bar from the

transparent plastic cover and put it in the tray. It was observed that the

said one cut bar was a piece of some gold bar.

2.1 The Govt approved valuer, Shri Soni Kartikey Vasantrai, after detailed

examination and testing submitted a valuation Certificate No.67112022'

23 dated 22.09.2022 and certified that Gold bar weighing 200.090 Grams

having purity 999.0/24 kt is valued at Rs. 8,83,189/- (Tariff Value) and Rs

1O,25,461 /- (Market Value). The value of the gold bar has been calculated

as per the Notification No.77 /2022-Customs (N.T.) dated 15.09.2022 (goldl

and Notification No. 7a /2O22-C:ustoms (N.T.) dated 15.09.2022 (exchange

rate).

2.2 On being asked, in presence of panchas, the appellant admitted

that he consciously didn't declare the above said gold bar totally weighing

2OO.09O Grams to the Customs authority when he arrived at red channel

to evade Customs duty and attempted to pass through the Green Channel

where he was intercepted by the AIU offrcers.

izure Order dated 22.09.2022 :under Panchnama proceedings dated

.o9.2022.

.4 Statement of the appellant was recorded on 22.09.2022 lander

Section 108 of the Customs Act,L962, wherein he, inter-alia, admitted that

he was working as casual labourer in Kuwait since last 10 years. He

further stated that as his wife was not feeling well, he had to visit his

native place Vagpur urgenfly. Therefore, he returned back that day i.e. on

22.09.2022 by Indigo Flight No. 61 1754. His tickets were arranged by one

Mr. Bhansi Lal, as he was not having money. He has never indulged in any

illegal activities, that was his first time to carry one gold cut bar hidden in

his shoe. He further stated that in Dubai, he met a person named Mr

-c'

3
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2.3 From the facts mentioned above, it appeared that the appellant

intentionally did not declare the above said cut gold bar totally weighing

2OO.O9O Grams to the Customs authority when he arrived at red channel

to evade Customs duty and attempted to pass through the Green Channel

where he was intercepted by the AIU officers and the same came to the

light only when the appellant was intercepted and he was thoroughly

checked. Therefore, on a reasonable belief that the above said cut gold bar,

recovered from the appellant which was attempted to be smuggled was

[able for confiscation as per the provisions of Customs Act, 1962, were

placed under seizure under Section 110 of the Customs Act, 1962 vide

!
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Bhansi Lal and he arranged his ticket to visit Inrlia for travelling on

22.09.2022 and gave him the gold wrapped in black adhesive tape and

asked him to hide it in his shoe. He didn't know the e_ctual quantity of the

gold. He didn't know Mr. Bhansi Lal's address, _ris mobile no. was

+96566690576. He further confessed that he was aw€re of that smuggling

of gold without paJrment of customs duty is an offence. He was aware of the

concealed cut gold bar, but he did not make any declaration in this regard

and opted for green channel so that he could attemp-: to smuggle the cut
gold bar hidden in his shoes without paylng customs duty.

2.5 The appellant had dealt with and actively indr,rlged himself in the

instant case of smuggling of gold into India. The appeJlant had improperly

imported gold weighing 200.090 grams having purity of 995.O/24Kt.,

having Tariff Value of Rs. 8,83,189/- and Market valur: of Rs. 1O.25,461/.

The said cut gold bar was concealed in his shoe and not declared to

customs. The appellant opted for green channel to exit the Airport with
deliberate intention to evade the paSrment of Customs Dut5r and

fraudulently circumventing the restrictions and prchibitions imposed

under the customs Act, L962 and other allied Acts, Rules and Regulations.

Therefore, the improperly imported 200.090 Grams o1' gold bar of purit5r

995.0/24 Kt by the appellant by way of concealment in his shoe without
declaring it to the customs on arrival in India car.not be treated as

bonafide household goods or personal effects. The eLppellant has thus
contravened the Foreign Trade policy 2ols-2o and Section 1r(1) of the

Foreign Trade (Development and Regulation) Act, 1992 read with Section

3(2) and 3(3) of the Foreign Trade (Development and Regulation) Act, 1992.

2.6 By not declaring the value, quantit5r and description of the goods

imported by him, the appellant has violated the pror.isions of Baggage

Rules, 2O16, read with the Section ZZ of the Custorns Act, 1962 and
Regulation 3 of the customs Baggage Declaration Regulations, 2013. The

improperly imported gold by the appellant, found r:oncealed without
declaring it to the customs is thus liable for confiscation under Section

1 1 1 (d), 1 i 1(0, 1 1 1(i), 1 I 1(i), 1 1 t(1) & 1 1 1(m) read with Section 2 (22), (33),

(39) of the customs Act, 1962 and further read in conjur:,ction with section

11(3) of customs Act, 1962. The appellant, by his abovr,-described acts of
omission/commission and/or abetment on his part has rendered himself
liable to penalty under Section r 12 of the customs ttct, 1962. As per
section 123 of customs Act 1962, the burden of proving that the gord

weighing 200.090 grams having TariffValue of Rs. 8,g3, rg9/- and Market
value of Rs. 10,25,461/- recovered from the ap1l.[ant concealed in his

si49-04lCUS/AHD /2024 -2s
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shoe and attempted to clear without declaring it to the Customs, are not

smuggled goods, is upon the appellant.

2.7 A Show Cause Notice dated O1.02.2023 was issued to the appellant

proposing for confiscation of gold bar having purity 995.0 (24 Kt) totally

weighing 200.090 grams, valued at Rs 8,83,189 / - (Tariff value) and Rs.

10,25,461 I - (Market value) seized under Panchnama dated 22.09.2022, for

confiscation of black coloured adhesive tape and transparent plastic cover

used for packing and concealment of the above mentioned cut gold bar

under Section 118(b) and 119 of the Customs Act, 1962 and for imposition

of penalty upon the appellant under Section 112 of the Custor4s Act, 1962.

2.8 The Adjudicating authority, vide the impugned order, has ordered

for absolute conliscation of gold bar having purity 995.0 (24 Kt) totally

weighing 200.090 grams, valued at Rs 8,83,189/- ganff value) and Rs.

10,25,461 1- (Market value) under the provisions of Section 111(d), 111(0,

111(i), 111(i), 1110) and 111(m) of the Customs Act, 1962. The

Adjudicating authority ordered for absolute confiscation of black coloured

adhesive tape and transparent plastic cover used for packing and

concealment of the above mentioned cut gold bar under Section 118(b) and

119 of the Customs Act, 1962. The adjudicating authority has also

imposed penalty of Rs. 90,000/- on the appellant under Section 112 (a) &

(b) of the Customs Act, 1962.

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Authority if the goods are

not prohibited, but to release the goods on paJrment of redemption

fine, and if the goods are prohibited he has a discretion to either

release the goods on palment of redemption fine or confrscate the

goods absolutely. The case laws relied upon by the adjudicating

authority are not applicable in the facts and circumstances of the

CASC

A reading of Paras of the findings of the adjudicating authority

clearly shows that the adjudicating Authority was pre-decided to

absolutely confiscate the gold in question, without appl)ang himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely conliscate them only when

the goods were "prohibited". Though not admitting, even if for a

moment it is presumed that the goods in question were prohibited,

.r{l
.-:':t:iq)

',13''aq

t\

E

\ tl,:-' a
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3. Being aggrieved with the impugned order, the appellant has iiled

the present appeal and mainly contended that;
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the Ld. Adjudicating Authority is required to exr:rcise his discretion

and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs P. Sinnasatny in CMA No.1638

of 2008, before the Hon High Court of Madras decided on 23

August, 2016.

o In the instant case it is very clear that the Ld. Adjudicating

Authority started on a wrong premise of the fact that the Appellant

in this case is a smuggler, and that he has concealed the gold in

this case, all of which are erroneous Iindings zLs discussed above.

Taking into consideration these erroneous findings, the td

Adjudicating Authority has got biased and decicled that the gold in

question should be absolutely confiscated and pt:nalt5r imposed.

. There are plethora of Judgements both for and against the release

of gold seized in Customs Cases. A combined reading of all the

cases with specific reference to the policy/Rules in vogu.e at the

relevant times, will show that depending on cir<:umstances of each

case in hand and the profile of the person inv,rlved, the goods in

question may become "Prohibited" which are oth erwise not listed in

the prohibited categories. However, despite the goods being

prohibited the same can be released or re-exported in the discretion

of the Adjudicating Authority, which discretion -ras to be exercised

as per the canons laid down by the Hon. Apex ']ourt as discussed

above. In this connection, following case laws are submitted relied

upon by the appellant: -

(i) Yakub Ibrahim Yousuf 2Ol1 (263l. ELT-685 (Tri. Mum) and

subsequently 20 14-TIOL-27 7-CESTST-MUM.

(ii) ShaikJameel Pasha Vs Govt of India 1997 l91l EIT 277 (API;

(iii) V.P. Hamid vs Commissioner of Customs, 1994(73\ELT 425

(Tri);

(iv) T.Elavarasan vs Commissioner of Customs(Airport) Chennai

2orr (2661ELT 167 (Mad);

(v) Union of India Vs Dhanak M. Ramji 2Ot)9 (248) EUT 127

(Bom); upheld by Hon. Supreme Court vide its ju,lgement dated 08-

03-2010, reported in 2010 (252) E,LT A1O2 (SC)

(vi) A.Rajkumari vs CC (Chennai) 2OLS (3211 ELT 540 (Tri-

\, Chennai);This case was also affirmed by the Hon. Apex Court vide

zors (321) ELT 4207 (SC).

'o It is also submitted that impugned goods are not prohibited for use

by the society at large and release of the same will not cause to the

society and its import and f or redemption would not be dangerous

/|c;..-
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or detrimental to health, welfare or morals of the people, in any

circumstances.

r T?rere is a catena of cases where the orders of absolute conliscation

were successfully challenged and gold released either for re-export

or on redemption fine u/s 125 of Customs Act 1962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (2191 ELT 435

2. P.Sinnaswamy vs CC Chennar 2OO7 (220) ELT 308

3. M.Arumugam vs CC Thiruchirapally 2OO7 (220) ELT 311

4. Krishna Kumari vs CC Chennai 2008 (229lDI.I 222.

Following are the list of latest revision authorit5r's orders relied upon by

the appellant:

1. Order No: 58/2020-CUS(WZ)/ASRA/MUMBAI, DT.

21.O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad v/s

ShabbirTaherallyUdaipurwala

'=---

*@

3. Order No: 6r I2O2O-CUS(WZ)/ASRA/MUMBAI,

21.O5.2O2O in c/a Commissioner, Customs, Ahmedabad

Basheer Mohammed Mansuri

4. Order No: 126/2020 CUS(WZ)/ASRA/MUMBAI,

O7.O8.2O2O in c/a Commissioner, Customs, Ahmedabad

Hemant Kumar.

DT.

v/s

DT.

v/s

,., \

'..i'-.-!fiiK

tr.T

5. Order No: 123-124/2O2O-CUS(WZ)/ASRA/MUMBAI,

DT.O7.O8.2O20 in c/a Commissioner, Customs, Ahmedabad v/s

Rajesh Bhimji Paachal.

ir.
1".-r

6. 2019(369) 8.L.T.1677(G.O.I) in c/a Ashok Kumar Verma.

.3 7. Order No: tOl2ot9 CUS(WZ)/ASRA/MUMBAI, DT.

3O.O9.2O2L in c/a FaithimthRaseea Mohammad v/s Commissioner

of Customs CSI Airport Mumbai.

8. Order No. 243 &, 244/2022 CUS(WZ)/ASRA/MUMBAI, DT

24.Oa.2O22 in c/a (1) PradipSevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad.

Coming to the penalties imposed it may be stated that since the

goods in question were not prohibited, the penalty under section

ll2 lal and (b) of Customs 1962 couid not have been more than

s/49-04/CUS/AHD / 2024 -2 5 Page 9 of 22
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the duty involved which in this case is Rs.90,000/- on the

appellant.

. The appellant finally prayed for release the goods on payment of

redemption fine or allow for re-export and reduc'ion in penalty.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

18.06.2025 on behalf of the appellant. He reiterated tht: submissions made

in the appeal memorandum. The advocate during pe::sonal hearing also

relied upon the following case laws:

(i) OIA No. AHD-CUSTM-o00-APP-332-23-24 Dated 13.12.2023

In cla Mr. Kachhadia Mahipal Vitthalbhai V/".Additional

Commissioner of Customs Ahmedabad. (Rhodiurn coated Gold Case

granted RF, PP).

(ii) OIA No. AHD-CUSTM-0O0-APP-364-23-24 DT 10'01.2024 IN

cla Mr. Ankit Kamleshkumar Shah V/s Commissioner of Customs

(Appeals), Ahmedabad. (Gold Case granted RF, PI'.

(iii) OIA No. AHD-CUSTM-000-APP-176-23-24 DT 25.09.2023 IN

c/a Ms. Shaikh Anisa Mohammed Amin V/s, Commissioner of

Customs (Appeals), Ahmedabad. (Ingenious Concealment in Gold

Dust/Paste Case granted RF, PP).

(iv) orA No. AHD-CUSTM-O00-APP-179-23-2tt DT 26.09.2023 in

c/a Mr. Shaikh Imran Abdul Salam V/s Commissioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste

Case granted RF, PP).

(v) OIA No. AHD-CUSTM-0O0-APP-161-24-25 DT 26.07.2024 in

c/a Mr. Subhan Gulab Pathan V/s Commissrioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste

Case granted RF, PP).

(vi) Order No r4ol2o2t CUS(WZ)/ASRA/MUMBAI

DT.25.O6.2O21 in c/a Mohammed Gulfam v/s Commissioner of

Customs Ahmedabad. (Ingenious Concealed Rectum Case granted

RF, PP).

b (vii) Order No: 24512021 CUS(WZ)/ASRA/MUMBAI

DT.29.O9.2021 in c/a Memon Anjum v/s Commis;sioner of Customs

Ahmedabad. (Ingenious Concea-led Silver Coated Case granted RF,

PP).

s/49-04/CUS/AHD /2024 -2s Page 10 of 22



(viii) Order No. 38O12O22-CUS(WZ)/ASRA/MUMBAI DT

L4.12.2O22 in c/a Mr. Mohammad Murad Motiwala V/s. Pr.

Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concealment in Gold Dust/Paste Case granted RF, PP).

(ix) order No. 243 &, 244/2022 CUS(WZ)/ASRA/MUMBAI DT

24.08.2022 in c/a (1) Pradip Sevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad. (Ingenious

Concealment Silver/Rhodium Coated Case granted RF, PP).

(x) Order No. 516-517 /2O2S-CUS(WZ)/ASRA/MUMBAI DT

30.06.2023 in c/a (1) Saba Parveen Irfan Khan (2) Anwar M.T. V/s.

Pr. Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concealment in Gold Dust/Paste 1478.3415 grams Case granted

RF, PP).

(xi) Order No. 9O7-9o912O23-CUS(WZ)/ASRA/MUMBAI DT

L2.I2.2O23 in c/a (1) Mr. Shahrukkhan Muniruddin Pathan (2) Mr,

Rushabhbhai Pravinbhai Goswami (3) Mr. Mahendrasinh ZalaY/s.

Pr. Commissioner of Customs, SVPI Airport, Ahmedabad. (Gold

Weighing 1778.980 grams Case granted on RF, PP).

(a) Whether the impugned orderdirecting absolute conliscation of

the seized gold bar having purity 995.0 (24 Kr) totally weighing

200.090 grams, valued at Rs 8,83,189 l- ganff value) and Rs.

1O,25,46L / - (Market value) without giving option for redemption

under Section 125(1) of Customs Acl, 7962, in the facts and

circumstances of the case, is legal and proper or otherwise;

(b) Whether the quantum of penalty amounting to Rs. 90,000/-

imposed on the appellant, und Section 1 12(a)&(b) of the Customs

/4. 3.

Ae
rrt
!

3

a
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(xii) Customs, Excise & Service Tax Appellate Tribunal (WZ)

Bench at Ahmedabad. (Customs Appeal No. 11971 of 2016-SM)

Final Order No. LO254/2O24 dated 29.01.2024 Slnn Lookman

Mohamed Yusuf V/S. CC- Ahmedabad (Ingenious Concealment Gold

Case of4999.180 grams granted RF, PP).

5. I have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant at the time of

personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

,.1,i



ii

Act, 1962, in the facts and circumstances of ttLe case, is legal and

proper or otherwise.

5.1 It is observed that the appellant, on the basis of specific Input the

Air Intelligence Ofhcers (AIU), SVPIA, Ahmedabad intercepted the appellant

having Indian Passport No. T67 55242 who arrived by tndigo Flight No. 6E

1754 from Kuwait to Ahmedabad on dated 22.09.2022. The appellant was

trying to exit green channel without declaring any arLything to Customs.

The appellant was asked to walk through the DFMI) machine installed

near the green Channel of Arrival Hall Terminal-2, SVPI, Airport,

Ahmedabad after removing all metallic items he was u'earing on his body.

The appellant removed all the metallic objects such as belt, mobile etc.,

and kept them in the tray placed on the table and .ralked through the

DFMD, one beep sound/a1ert was generated. On being asked by the AIU

oflicer about the beep sound/alert generated by the s:rid DFMD machine,

the appellant deriied saying the he did not have any metallic object on his

body/clothes. Then the appellant was against asked to pass through the

DFMD machine to which the appellant again passed 1-hrough the DFMD,

again one beep sound/alert was generated and red light blinks below knees

of the appellant. The AIU offrcers asked the appella:rt about this been

sound to which the appellant denied again saying that .ee did not have any

metallic object nor he had anything declarable to Cusrtoms like gold etc.

Then, AIU officers asked the appellant to remove his spr>rts shoes and then

pass through the DFMD machine. The appellant remo"red his sport shoes

hesitantly and passed through the DFMD machine, however, this time no

beep sound/alert was generated. Then, the AIU oficer asked to the

appellant to put his sport shoes in the tray kept on table to which the

appellant put his sports shoes in the tray. Then, both the trays containing

all his metallic objects and sport shoes were scanned. while scanning the

trays, one dark black coloured image with yellow outlirre appeared in one

shoe and nothing objectionable was noticed in anothe:: tray. Then, again

the appellant was asked whether the shoe was having any metallic object

to which the appellant remain silent. Then, the appellant was again asked

that what was hiding in the shoe to which the appellant hesitantly revealed

that one cut gold bar was hiding in his right sports shoe. The appellant, on

being asked by the AIU officers, took out one packet u,rapped with black

adhesive tape from the shoe and removed the black adhr:sive tape and took

out one cut gold bar from the transparent plastic cover and put it in the

,j'.tray. tt was observed that the said one cut bar was a piece of some gold

, bg.r. The Govt approved valuer, Shri Soni Kartikey Vasantrai, after detailed

,' .examination and testing submitted a valuation Certificrte No. 671/2022-

23 dated 22.09.2022 and certified that Gold bar weighing 200.090 Grams

s / 49 -0 4 I CU S I Ar{D / 2024 -25 Page 12 ol22



uq,

having purity 995.0/24 kt is valued at Rs. 8,83,189/- (Tariff Value) and Rs

LO,25,461 / - (Market Value). The said gold bar was seized under the

provisions of the Customs Act, 1962, under Panchnama proceedings dated

22.09.2022. The appellant did not declare the said gold before Customs

with an intention to escape pa5rment of duty. These facts have also been

confirmed in the statement of the appellant recorded under Section 108 of

the Customs Act, 1962 on the same day. There is no disputing the facts

that the appellant had not declared possession of gold bar wrapped with

black adhesive tape kept in shoes in transparent plastic cover at the time

of his arrival in India. Thereby, he has violated the provisions of Section 77

of the Customs Act,1962 read with Regulation 3 of the Customs Baggage

Declaration Regulations, 2013. These facts are not disputed.

ection 112(a) & (b) ibid
>
...
'l-*
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5.2 I find that it is undisputed that the appellant had not declared the

seized gold bar wrapped with black adhesive tape kept in shoes in

transparent plastic cover to the Customs on his arrival in India. Further, in

his statement, the appellant had admitted the knowledge, possession,

carriage, concealment, non-declaration and recovery of gold bar wrapped

with black adhesive tape kept in shoes in transparent plastic cover' The

appellant had, in his confessional statement, accepted the fact of non-

declaration of gold before Customs on arrival in India. Therefore, the

conliscation of gold by the adjudicating authority was justilied as the

applicant had not declared the same as required under Section 77 of l}:,e

Customs Act, 1962. Since the confiscation of the seized gold is upheld, the

appellant had rendered himself liable for penalty under Section 112(a) of

the Customs Act, L962.

5.3 I have also perused the decisions of the Government of India passed

by the Principal Commissioner & ex ofhcio Additional Secretar5r to the

Government of India submitted by the appellant and other decisions also. I

find that the Revisionary Authority has in all these cases taken similar view

that failure to declare the gold and failure to comply with the prescribed

condition of import has made the impugned gold "prohibited" and therefore

they are liable for confiscation and the appellant are consequently liable for

penalty. Thus, it is held that the undeclared gold weighting 2OO'090 Grams

having purity 995.0/24 kt is valued at Rs. 8,83,189/- (Tariff Value) and Rs

10,25,4611- (Market Value), are liable to confiscation under Section 111(d)

of the Customs Act, 1962 and the appellant is also liable to penalty under

,,i



5.4 In this regard, I also rely the judgement of the Honble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

Thus, it is clear that even though gold is not enum(:rated as prohibited

goods under Section 11 of the Customs Act, L962, but it is to be imported

on fulfilment of certain conditions, still, if the conditions for such import

are not complied with, then import of gold will fall und,rr prohibited goods.

Hence, I find no infirmity in the impugned order on this count.

5.5 It is further observed that the adjudicating authorit5r in the instant

case had relying on the decisions of Hon,ble Supreme Oourt in the case of

Om Prakash Bhatia Vs Commissioner of Customs, Deltri 2003 (1SS) E.L.T.

423 (SC), Hon'ble Kerala High Court in the case of Abdul Razakl2Ol2 (2ZS)

ELT 300 (Ker), Hon'ble High Court of Madras in the case of Samynathan

Murugesan I2OO9 (247) ELT 2t (Mad)], Malabar Diamond Gallery R/t. Ltd

[2016-TIOL-1664-HC-MAD-CUS], Hon,ble High Court of Madras in the case

of P Sinnasamy 12016 (3441 ELT 11S4 (Mad)l discussed :n paras 2Z to 32 of

the impugned order, had held that smuggling of golcl was done by the

appellant and had ordered for absolute confiscation ,rf undeclared gold

weighing 200.090 Grams having purity 995.0/24 kt, vrapped with black
'' 
tl' 

adhesive tape kept in shoes in transparent plastic cover, and valued at Rs.

.-,. 
\ q,83,189/- ffanff Value) and Rs 10,25,461l- (Market Value).

I:6 It is also observed from the facts and records cf the present case

that the appellant had ingeniousry concealed gold wr-apped with black
adhesive tape kept

s/49 -04lCUS/AHD / 2024 -2 5
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shoes in transparent plastic covet.with

"...............(a) if there A ang prohibition of import or export of goods

under the Act or ang other law for the time being in force, it utould be

constdered to be prohibited goods; and (b) thi.s ulould not include ang

such goods in respect of which the conditions, subject to uthich the goods

are imported or exported, haue been complied wit\. This utould mean

that if the conditions prescibed for import or export of goods are not

complied uith, it utould be considered to be prohibitetd goods. This trculd

also be clear from Section 1 I uthich empowers the Czntral Gouernm.ent to

prohibit either 'absolutely' or 'subject to such conditions'to be fulfilLed

before or after clearance, as mnA be specified in the notiftcatbn, the

import or export of the goods of any speciJted descriptian. The notificatton

can be bsued for the purposes specifted in sul-section (2). Hence,

prohibitinn of importatian or exportation could b<: subject to certain

prescribed conditians to be fulfilled before or after ctearance of goods. If
conditions are not fulfdled, it may amount to prohibited goods.........,'



to smuggle the same without payment of duty. The gold wrapped with

black adhesive tape kept in shoes in transparent plastic cover was detected

when the appellant passed through DFMD Machine and on sustained

interrogation and personal search of the appellant. The appellant in his

statement recorded under Section 108 of the Customs Act, 1962 on

22.09.2022 had admitted his offence. Thus, the present case is not of

simple non declaration of gold but an act of smuggling as the gold was

concea-led ingeniously wrapped with black adhesive tape kept in shoes in

transparent plastic cover. Therefore, the case laws relied upon by the

appellant in the appeal memorandum are not applicable in the instant

case.

6. The brief issue for consideration in the case is to decide whether the

adjudicating authoity as a discretion to release the gold confiscated or

the seized gold requires allowing to be redeemed on pagment of fine in
lieu of confrscatton in terms of Sectton 125 of the Custom.s Act, 1962.

Section 125 of the Customs Act reueals as under:

"(1) Wheneuer confiscation of ang goods is authorized by this Act, the

offlcer adjudging it may, in the case of ang goods, the importatton or

exportation whereof is prohibited under this Act or under ony other lau.t

for the time being in force, and shall, tn the case of ang other goods, giue

to the owner of the goods or, where such ou-ner b not knoun, the person

from whose possession or custodg such goods haue been seized, an

optinn to pay in lieu of conftscation such fine as the said officer thinks fit

Prouided tha\ without prejudice to the proubions of the proui.so to sub-

section (2) of Section 115, such fine shall not exceed the market prbe of
the goods confi.scated, less in the case of imported goods the duty
chargeable thereon.

(2) Where ang fine in lieu of confi,scation of goods is imposed under sub-

sectian (1), the ouner of such goods or the person refened to in sub-
3i section (1), shall, in addition, be liable to ang duty and charges payable

in respect of such goods."

.1

,e :,A

*

t !9,3j

6.7 A plain reading of the aboue proui.sian giues understanding that
whtle the adjudgtng offtcer may permit the redemption of goods on

pagment of fine tn lieu of confiscation of goods tuhich are prohibited in

nahrq he shal| in the case of other goods, 'may' permit redemption on
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5.7 I rely upon the decision of the Hon'ble Tribunal, Bangalore in the

case of V.K. MOHAMMAD ALI Versus COMMISSIONER OF CUSTOMS,

COCHIN [2019 (369) E.L.T. 1538 (Tri. - Bang)], wherein the Honble

Tribunal has upheld the decision of adjudicating authority for absolute

confiscation of undeclared seized gold. The relevant paras are as under:

paAment of fne in lieu of conJiscation.



6.2 There are tun sihntions which emerge out of the legal position

which needs to be addressed; firstlg, u.thether the imougned goods are

in the nature of prohibited goods uherein the adjudtcoting authoritg has

an option to permit the goods to be redeemed on payr.tent of fine in lieu

of confiscation. Secondly, uhether the adjudging offi*tr has a di.scretion

so as to allow or not such goods to be redeemed on ]raAm.ent of ftne in

lieu of confiscation.

6,3 For an appreciatbn of the same, it is required to see uhat are

prohibited goods i.s Section 2(33) of the Customs lrct, 1962 defines

prohibited goods as follouts :

Prohibited goods means "ang goods, the import or e.Yport on which i.s

subject to ang prohibition under thi.s Act or anA other law for the time

being in force but does not include ang such goods ir'. respect of which

the conditions subject to uhich the goods are permittea!. to be imported or

exported haue been complied with."

In uieut of the aboue, for the goods to acquire a nature of being

prohi.btted who either be prohibited under Custoflts Aa: or ang other lau-t

for the time being in force or the goods should haue been imported

u-therein the conditions subject to which the goods are permitted to be

imported are not complied with. Admittedlg, the impugned gold is not

prohibited either under Customs Act or ang other lanu .for the time betng

in force at the mateial time. As per the records of the c,zse, the appellant

haue not submitted anything to show on record thal the goods haue

been properly imported. It is to be infened that the intpugned gold has

been imported u-tithout follou.ting the due process of lotu that is to sag

ulithout follortting the procedures thereof. Therefore, it i.s to be held that
the impugned goods haue acquired the nahre of being prohibtted goods

in uieut of Section 2(33) of the Customs Act, 1962.

6.4 Hauing found that the impugned goods haue acquired the nahtre of
prohibited goods, the issue tuhich remains to be decided as to whether
the adjudicating authority can exercise [its] discretion to allout the goods

to be redeemed. Going bg the unrdings of Section 125, it i.s, clear that in
such circumstances Le. uhether the goods are prohibited, the

adjudicating authoritg 'mag' permit the redemption. Thzt being the case

the Tibunal cannot sit in judgment ouer the discretion exercised by the

competent authority dulg empou-tered under the statute. We find that as

submitted bg the Learned DR, the Hon'ble High Court of Madras ha.s

categoicallg held that: "When a pima facie case of at;?mpt to smuggle

the goods b made out, it i,s not upon the Tribunal tl,.e issue not giue

positiue directions to the adjudicating authoitg, to e.cercise option in

fauour of the respondents". We also find that this Bench of tlrc Tribunal

(supra) in a case inuoluing i.dentical circumstances has upheld the

absolute confiscation of gold biscuits of foretgn origin seized from a

12assenger uho claimed that the same uere purchased in Mumbai.

'7. In uieut of the aboue, we find that the Order-in-\ppeal does not

require any interuention and as such the appeal-s are reliected

5.8 I also rely upon the decision of the Hon'ble Tribunal, Bangalore in

the case of Ismail rahim Versus Commissioner of Customs, Bangalore
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[2019 (370) EW l32L (Tri Bang)], whereinthe Hon'ble Tribunal following

the decisions of Hon'lcle High Court of Kerala in the case of Ambali

Karthikeyan [2000 (125) ELT 50 (Ker)] and Hon'ble High Court of

Karnataka in the case of K. Abdulla Kunhi Abdul Rahaman [2015 (330)

ELT 148 (Kar)l had upheld the absolute confiscation of gold in case where

two gold bars weighin g 2OOO.|4 grams were concealed discreetly in the

baggage wrapped in white paper and kept in plastic pouch. In present case

also, substantial quantity of gold i.e. 200.090 grams wrapped with black

adhesive tape kept in shoes in transparent plastic cover was concealed

discreetly.

5.9 I further rely upon the recent decision of the Honble Revisionary

Authority vide Order No. 2L7/2O24-Cus, dated 16.10.2O24on identical

issue i.e. attempt to bring undeclared gold in paste form in the case of

Riswan Kochupurayil Nazeer,has upheld theabsolute confiscation of

788.940 grams of gold extracted from gold paste weighing 874.76O grams

valued at 30,29,931/- (Assessable Value) and Rs 34,99,286/- (market

value). The penalty imposed was also upheld. The relevant paras are

reproduced as under:

"8. The Gouernment has examined the mattet It i.s obserued that the

Applbant ha.s not declared fhe possession of impugned gold in his

Customs declaratinn fortn and it was onlg through persistent enquiry

and examinatton of the Applicant, that the body concealment of the

impugned gotd in paste form came to light. The Appellate Authoity has

al"so obserued that the Applicant in his uoluntary statement dated

04.01.2O21 under Section 1O8 of the Customs Act, 1962 admitted that

he kneut that importing of gold without paAtnent of duty is an offence;

that he had committed an offence bg concealing the gold and not

declaring the same to euade pagment of Customs dutg; that the

tmpugned gold wa.s handed ouer to him bg a person at Dubal with

instructions to smuggle the same to India and prombed the Applbant a
remuneration of Rs. 30,O00/ - in retum. The Applicant in hi.s second

uoluntary statement recorded on 16.0 1.2O2 1 reiterated his earlier

statement. The Appellate Authoritg in para (11) of the said O-I-A, has

also noted that, on 11.O7.2O22, the Authori.sed representatiue of the

Applbanl Shn Nazeer, who b the father of the Applbant, has admitted
to his son's offence and has al.so stated the Applbant has committed

this offence knowingly for financtal gains. The impugned gold items

smuggled into India uia ingenious bodg concealment cannot be

considered as bonafr.de baggage. The entire proceedings haue also

been couered under a Mahozar in presence of independent witnesses
which al-so corroborates the sequence of euents.

9. As per Section 123 of the Act, ibid, tn respect of the gold and
manufactures thereof, the burden of proof that such goods are not

smuggled is on the person, from whom goods are recouered. Leaue

alone declaing the gold as required under Section 77 of the Customs

Act, 1962, the Applican geniouslg conceal tt in his rectum

t- ]
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and thi.s wos detected onlA upon during hi's search. & examination.

Had be been the owner of the gold and had intended to declare the

gold to Customs, he unuld not haue had to resort fi> such ingenious

concealment. Thus, the lack of any documents establ;lshing ownership

and non-declaration b not surprising. Keeping in ukw the facts and

circumstances of the ca.se and a.s the Applbant has fc'.iled to discharge

the onus placed on him in terms of Section 123, the Gouerttment

concurs utith the adjudicating & appellate authoities that the

impugned goods u.tere liable to confiscatinn under Seaion 1 11 ibid and

that the penaltg was imposable on the Applbant.

1O. 1 The Applicant has contended that the impon:. of gold is not

'prohibited'. Hou)euer, the Gouernment obserues that this contention of

the Applicant i.s against seuerol judgements of the )7on'ble Suprem.e

Court in which it has been held that the goods, Imporl/ export whereof

is atlowed subject to certain conditions, are to be treated as 'prohibited

goods' in case such conditions are not fulfilled. In thrz case of Sheikh

Mohd. Omer us Collector of Customs, Calcutta & Ors (1971 AIR 293),

the Apex Court has held that for the purpose of Sechon 111(d) of the

Custom.s Act, 1962, the term "Ang prohibition" means e'uery prohibition.

In other uords, all tgpes of prohibition. Restriction i.s one type of
prohibition. Gold i.s not allou.pd to be imported freelg irt baggage and it
i.s permitted to be imported by a passenger subject to fulfilment of
certain conditions. In the present cose, as correctlg br'>ught out bg the

louer authorities, the Applicant in this case did not ful-ftl the conditions

specified in this behalf. In the case of M/s Om Pralca.sh Bhatta Vs.

Commi-sstoner of Customs, Delhi (2OO3(155) ELT423(:;C)), the Hon'ble

Supreme Court has held that "if the conditbns prescibed for import or

export of goods are not complied uith, it would be considered to be

prohibited goods. Further, in the case of UOI &Ors us. M/s Raj Grow

Impex LLP & Ors (2O21-TIOLLBT-SC-CUS-LB), the l:lon'ble Supreme

Court has foltouted the judgments in Sheikh Mohd. O.ter (supra) and

Om Prakosh Bhatia (supra) to hold that "ang restrichon on import or

export b to an extent a prohibitton; and the expression "any

prohibttion" in Section 1 1 1(d) of the Customs Act includ<ts restrbtions."

1O.2 In the case of Malabar Diamond Gallery P. Ltd. Vs ADG, DRI,

Chennal [2016(341) ELT65(Mad.)), the Hon'ble Ma.d.ra:; Higlt Court (le

the Hon'ble Juri-sdictional High Court) has summarizea the position on

the i,ssue, specifically in respect of gold, as under:

1O.3 Moreouer, the Hon'ble High Court of Delhi in t-ts order dated

23.11.2023 in Wit Petition No. 8976 of 2020 in the matter of Kiran

Juneja Vs.

of the plai
effected in

fall uithin
the goods

Union of India & Ors. has held that "A fortioi and in terms

n longuage and intent of Section 2(33), an .t.mport which is
uiolation of a restrictiue or regulatory condition uould also,'i.

the net of "prohibited goods". Hence, there is no doubt that' '
seized in the present case are to be treatect as "prohibited

/.
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"64. Dichtm of the Hon'ble Supreme Court and HUh Courts makes it

clear that gold, mag not be one of the enumerated gooas, as prohibited

goods, still, if the conditions for such import are not complied with, then

import of gold, unuld squarelA fall under the deJinition "prohibited

goods", in Sectian 2 (33) of the Customs Acl 1962--."
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goods", within the meaning of assigned to it under Section 2(33) of the

Act, ibi.d.

1O.4 In uiew of the aboue, the contention of the Appticant that the

offending goods are not'prohibited goods', cannot be accepted.

1 1 . The Gouernm.ent obserues that the original authoritV had denied
the relea.se of gold items on paAment of redemption jlne, under Section

125 of Customs Act, 1962. It b settled bg the judgment of the Hon'ble
Supreme Court, in the case of Garg Woollen Mill^s (P) Ltd us. Additional
ColLector of Custom.s, New Delhi [1998 (1O4) E.L.T. 306 (5.C.)], that the

option to reLease 'prohibited goods' on redemption ftne is di.scretionary.

Hon'ble Delhi High Court has, in the case of Raju Shanno [2020 (372)

ELT 249 (Del)1, held that "Exercise of di.scretion by judtciat, or quasi-
judtcial authoities, meits interference onlg where the exercbe is

peruerse or tainted bg patent illegalitg, or b tainted by oblique motiue."

Furtlrcr, the Hon'ble Delhi High Court in its order dated 21.O8.2O23 in

W.P. (C) Nos. 89O2/2021; 9561/2O21; 13131/2022; 531/2022; &
8OB3/2O23 held that "......an infraction of a condition for import of
goods unuld also fall within the ambtt of Sectbn 2(33) of the Act and

thus their redemption and relea-se unuld become subject to the

discretionary pouer of the Adjudging Offrcer". Therefore, keeping in

ui.ew the judicial pronouncements aboue, the Commi.ssioner (Appeals)

has conectlg refused to interfere with the discretion exerci.sed by the

origtnal authorifu.

12. 1 As regards the prayer for permitting re-export of the offending

goods, the Gouernment obserues that a specific prouision regarding re'

export of articles Imported in baggage is made in Chapter-Xl of the

Custom-s Act, 1962, bg uay of Section BO. On a plain reading of Section

80, it i.s apparent that a declaration under Section 77 is a pre-requi.site

for allouing re-export. Hon'ble Allahabad High Court has, in the case of
Deepak Bajaj us Commissioner of Customs (P), Lucknow(2o 19(365)

ELT 695(4lI.)), held that a declaration under Section 77 b a sine qua

non for alloruing re-export under Section BO of the Act, ibid. In this case,

the Applicant had not made a true declaration under Section 77.

12.2 Further, the Hon'ble Delhi High Court ha,s, in the case of Jasuir

Kaur us. UOI (2009 (241) DLT 621 (Del.)), held that re-export is not

permi.ssible when artble i.s recouered from the pa.ssenger while

attempting to smuggle it. Hence, the question of allowing re-export does

not ari.se.

13. The case laws relied upon bg the Applicant, in support of his

uariaus contentions, are not applicable in uieut of the dicfum of Hon'ble

Supreme Court and Hon'ble High Courts, as aboue.

14. In the facts and circum.stances of the ca,se, the Gouemment Jinds
that the order for absolute conftscation of the impugned goods a.s

upheld by Commissioner Appeals does not require ang interference.

The quantum of penalty imposed on the Applicant is neither harsh nor

excessiue.

15. The reui.sion opp rejected for the reasons aforesaid. "

te,

A

\,
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5.10 I further rely upon the recent decision of the llonble Revisionaqr

Authority in the case of Ms Ros Maszwin Binti Abdlil Kadir, Order No.

184 12O24-CUS, dated O4.O9.2O24 wherein absolute :onfiscation of one

long crude gold chain of 24 carat purity weighing 1.:2 kgs valued at Rs

39,7O,8OO1-, wrapped in a condom which was found concealed in lower

inner garment, was upheld. The penalty imposed was also upheld.

5.11 I further rely upon the recent decision of the Iionble Revisionary

Authority in the case of Sh Rafi Syed, Order No. 175/2A24-CUS, dated

28.08.2024 wherein absolute confiscation of 39 gold bals of 24 carat purity

weighing 3800 grams valued at Rs 1,16,58,4OO/-, concealed inside plastic

pouches containing dates, was upheld. The penalty imposed was also

upheld.

5.L2 I further rely upon the recent decision of the llon'ble Revisionar5r

Authority in the case of Shri Riyas Khan, Order No. I9O/2O24-CUS, dated

O9.O9.2O24 wherein absolute confiscation of two cut gold bits and 78 gold

ingots of 24 carat purity weighing 2620 grams valued al Rs 87,42,940/-

concealed in play station joy sticks, was upheld. The pr;nalty imposed was

also upheld.

5.13 I also rely upon the decision of Honble High Court of Kerala in the

case of Abdul Razak Versus Union of India [2012 (2',r 51 EW 300 (Ker)]

maintained in the Honble Supreme Court [2017 (35CD ELT A173 (SC)],

wherein the passenger, a carrier, tried to smuggle 8 kg c,f gold concealed in

emergency light, mixie, grinder, car horns etc. was held to be absolutely

conliscated and not allowed to be released on redemption fine. Ttre relevant

para is reproduced as under:

il6. After hearing both sides and after consideing the statutorg
proubiorts, we do not think the appellant, os a maller of right, can
claim release of the goods on paAment of redenction fine and
dutg. Euen though gold as such is not a prohibiteal. item and can
be imported, such import is subject to lot of restriciions including
the necessity to declore the goods on arriual at the Custom,s

Station and make pagment of dutg at the rate prescribed. There i,s

no need for us in thi,s ca.se to consider the conditbns on which
import b permissible and uhether the conditions are sati.sfied

because the appellant attempted to smuggle out the goods by

concealing the same in emergencg light, mixte, grinder and car
horns etc. and hence the goods so brought i,s prohibitory goods as

n
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import of gold. Further, a.s per the statement giuen by
appellant under Section 108 of the Act, he is onlu a carrier
professional smuggler smuggling goods on behalJ of others
consideration. We, therefore, do not find any merit in

the

L

the
he has the right to get the confiscated gold



I

relea,sed on paympnt of redemption fine and duty under Section
125 of the Act."

In thg present case also the appellant, concealed the seized gold in the

shoes wrapped in black adhesive tape kept in transparent plastic cover

discreetly in his shoes with an intention to smuggle the same into India.

The gold was detected when the appellant passed through the DFMD

Machine and on sustained interrogation on the basis of intelligence input.

Therefore, the adjudicating authority has rightly exercised his discretion

for absolute confiscafion of gold. The appellant in the present case was

acting as a carrier of gold.

6.16 In view of the above observaUons, and relying upon the decision of

Hon'ble Tribunal, Bangalore, the Honble High Court of Kerala, the Honble

Supreme Court and the Hon'ble Revisionary Authority, it is clearly

established that the concealment in this case was ingenious as substantial

quantity of gold bar weighing 200.090was intentionally and ingeniously

concealed in the shoes wrapped in black adhesive tape kept in transparent

plastic cover to evade detection by the Customs authorities. The appellant

did not intend to dec\are the said gold and the same was detected only on

when he passed through DFMD Machine and on sustained interrogation

on his persona-l search. He also admitted that in Dubai, he met a person

named Mr. Bhansi Lal and he arranged his ticket to visit India for

travelling on 22.09.2022 and gave him the gold wrapped in black adhesive

tape and asked him to hide it in his shoe. He didn't know the actual

quantity of the gold. He further confessed that he was aware of that

smuggling of gold without paJrment of customs duty is an offence. He was

aware of the concealed cut gold bar, but he did not make any declaration

in this regard and opted for green channel so that he could attempt to

smuggle the cut gold bar hidden in his shoes without paylng customs duty.

The appellant has requested for release of the said gold but not claimed

ownership of gold and has not submitted any evidence to this effect. The

appellant as stated by him was not owner of the gold but was acting as a

carrier of the seized gold. Thus, in my considered view, this is not a case of

simple non declaration of gold but a planned and intentional smuggling of

gold into India and the appellant was a carrier. Therefore, the adjudicating

,..----. .- .,.1.authority has rightly exercised his discretion for absolute confiscation of
'..,#*'\*+ized gold of 24 ln/995.0 purity weighing 200.090in form of gold bar

::'";11* ,i.'gbncealed in shoes wrapped in black adhesive tape kept in a transparent

'. -l . :- Tplastic cover valued at Rs. 8,83,189/- (Tariff Value) and Rs 10,25,461/-
' .:.-.- (Market Va.Iue) under Customs Act, 1962. In view of above, the absolute

confiscation of gold of 24 kt weighing 200.090 in form of gold bar concealed
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in shoes wrapped in black adhesive tape kept in a transparent plastic cover

valued at Rs.8,83,189/- (Tariff Value) and Rs 10,25,46 1/- (MarketValue)

is upheld.

6.17 Further, in respect of imposition of penalty amounting to Rs

90,O0O/- on the appellant for bringing undeclared gold weighing 200.090

in form of gold bar concealed in shoes wrapped in black adhesive tape kept

in a transparent plastic cover valued at Rs. 8,83,189/- (Tariff Value) and

Rs 10,25,461/- (Market Value), the appellant has attenrpted to bring gold

into India without declaring the same and concealing the same ingeniously

in shoes wrapped in black adhesive tape kept in transparent plastic cover.

The quantum of gold is substantial and the appellant acting as a carrier

had smuggled gold by ingeniously and intentionally conr:ealing the same in

shoes wrapped in black adhesive tape kept in transpzLrent plastic cover.

The appellant was aware that smuggling of gold w:.thout pa5rment of

customs duty is an offence and also admitted that he weLs carrying the said

gold and intendent to clear the same without paytng Oustoms dut5r from

the SVPIA, Ahmedabad. Thus, I am of the considered view, that the penalty

of Rs 90,00O/- imposed on the appellant under Sectior: 112(a)& (b) of the

Customs Act, 1962, in the impugned order by the adjudicating authority, is

appropriate as per provisions of Section 112(a) & (b) ot' the Customs Act,

1962 ard commensurate with the omissions and commissions of the

appellant. Therefore, there is no inlirmity in the impug,ned order and the

same is upheld.

"A
\31 ilO)

In view of above, the appea-l filed by the appellant is rejected.
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(ii) Rishikesh J Mehra, Bll1O3, Dev Vihaan,
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