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Order-Ia-Orlgiaal No3 AIIM-CUSTM-OOO-pR.COMMR-49-2025,-26 dated
27.02-2026 in the case of M/s. IDMC Ltd, Vithar Udyog Nagar, Near Anand, Gujarat
& others..
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2' Any person deeming himself aggrieved by this order may appear against this orderto t,.e customs, Excise and service Tax Appellate Tribunal, Ahmedabad Benchwithin three months from the date of its communication. The appeal must beaddressed to the Assista,t Registrar, customs, Excise and Service ir* npp"u.t.Tribuna.l, 2nd Floor, Bahumali Bhavan, Nr. Cirdtrar Nagar Bridge, Girdhar Nagar,Asarwa, Ahmedabad _ 3SOOO4
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3. The Appeal should be filed in Form No. C.A.3. It shal1 be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shall be
filed in quadruplicate and sha.ll be accomp€rnied by an equal number of copies of
the order appealed against (one of which at least shall be certified copy). All
supporting documents of the appeal should be forwarded in quadruplicate.

4. s{ft€ fusfr drfr 6l ft-flq qd srfi-d } omm s[E-d t, sR qftd i afrtrd a1
qrgrfi aen $s&' srq fu€ sneqr e fuq B{fif, 61 ,r€ d, e-e-61 fi g-d-fr A qFdcf

€dq-{ 41q(r'frFTd t oc t 6rl g6qqrftrd sfr ilfi;
4. The Appeal including the statement of facts and the grounds of appeal shall be

filed in quadruplicate and shall be accompanied by an equal number of copies of
the order appealed against (one of which at least shall be a certifred copy.)

s. s{frf, oI qq, oi}fr snrEr fffi C A.n qs {A €ferq s.i frd ad; iflrdr ft-+tq }.
kfl qfd b o.Ruil t sg qfrtr & sidrfd frqn om ErFs qs tfr 6r{uir El
Hcr{sR F.qiftd orin qfrql

5. The form of appeal shall be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appeals without any argument or
narrative and such grounds should be numbered consecutively.
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6.TheprescribedfeeundertheprovisionsofSectionl2gAoftheCustomsAct'1962
shaltbepaidthrough.",o"""ddemanddraft,infavouroftheAssistantRegistrar
oftheBenchoftheTribunal,ofabranchofanyNationalizedBanklocatedatthe
place where the Bench is situated and the demand draft shall be attached to the

form of aPPeal.
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7. An appeal against this order shall lie before the Tribunal on palrnent of 7'5% of the

duty demandea *n"t" lt.rty or duty and penalty are in disPute' or penalty' where

penalty alone is in disPute"'
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8. The coPY of this
as Prescribed un

order attached therein should bear an appropriate court fee stamp

der the Court Fees Act, 187O'

ssued bY the
Nagar, Near

Anand, Guj arat.

Sub:ShowCauseNotjceNo.DRI/AzUlINV-5/2o_1o-dated23.09.2010i
ADG, DRI, Ahmedabad , Ahmedabad to M/S' IDMC Ltd' Vithal Udyog
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Intelligence gathered by DRI, Ahmedabad indicated that M/S. IDMC Ltd,
Vitha-l Udyog Nagar, Near Anand, Guj arat (hereinafter referred to as the notice)
hoiding IEC No.0888013043 are wi11fu1ly evading CVD in respect of Milk Coolers
imported by them, by classifying the same under CTI 84342OOO as Dairy Machinery
and claiming exemption from CVD under Notification No.6I2OO2-CE (Sr No.293) and
Noti.No.6/2006-CE (Sr No. 11). The intelligence further indicated that the said goods
viz. Milk Coolers are correctly classiliable under CTH 8418. The milk coolers have the
property of cooling the milk or any liquid, at a required temperature ald are installed
at village milk collection centres to preserve the milk. The intelligence also indicated
that prior to October, 2005 M/S, IDMC Ltd were classifying the milk coolers under
CTI 84186950 and were paying CVD at the applicable rate.

2. As per the Custom Tariff Milking Machines and Dairy rnachinery are
classifiable under CTH 8434. Notification No.6/2002-CE (Sr. No. 293) and Noti. No
6 /2OO6-CE (Sr No. 1 1) exempts the goods falling under CBTH 8434 from the whole of
the duty of excise. M/s. IDMC are classifying the milk coolers imported by them
under CTH 8434 as dairy machinery ald are claiming exemption from CVD under the
aforesaid notifications.

3. Based on the aforesaid intelligence, a search was carried out by DRI offrcers
on15/O3/2010 under panchnama at the premise of M/S IDMC Limited, 443-8, GIDC
Estate, Vitthal Udyognagar, Anand, Gujarat, in presence of independent panchas and
Shri Shankar lyer,.Deputy General Manager (BMC) of M/s. IDMC Ltd. During the
course of search, various documents ald records were withdrawn for further
investigation under panchnama dated 15 / 03 / 2O1O.

4, Statement of Shri K. Shalkar 1yer, Deputy General. Malager BMC) of M/s.
IDMC Limited, 443-8, GIDC Estate, Vithal Udhyog Nagar, District Anand was
recorded on l5/O3/2O10 under Section 108 of the Customs Act,l962, wherein he
inter alia stated that:

(i) he was working as a Deputy General Manager (BMC) with M/s. IDMC Ltd,
Vithal Udyognagar, District Anand since 1986; on being asked he stated that he is a
M.A by qua.lification and graduated from Ravishalkar University Raipur,
Chhattisgarh and has al.so done his LLB from S.P. University, Anand; that he joined
M/s. IDMC Ltd in the year 1986 as a Junior Executive and was looking after
Personnel and Administration; that sometime during the year 1990-1991, he started
handling the import and export related work; that from 2005, he was promoted as a
Deputy Genera-1 Malager and started heading the Import and Export Section of the
company; that he reports directly to the Man2grng Director of the firm; that till
December, 2009 the Managing Director of the company was Shri Mahesh Chandra
and since January, 2010 Shri J.P. Gopal is the Managing Director of the company;

(ii) that M/S. IDMC Ltd is engaged in the trading and manufacturing of vanous
Dairy Machineries, Pharmaceutical Machineries, Food processing machineries etc.;
that among the dairy machineries they manufacture Tanks, Vesse1s, Pasteurisers,
Homogenisers, milking machines, bulk milk cooling tanks-etc.; that they trade in
Bulk Milk Cooling tanks, homogenisers, Brazed Plate Heat Exchangers and deep
freezers etc.; that they import plate heat exchangers Bulk Milk Cooling tanks, S.S.
Coi1s, S.S. Plates, Skimming Separators, agitator motor etc.; that their main overseas
suppliers are M/s. Ro Ka Industries AS, Denmark, M/s.Westfa-lia As Denmark, M/s.
Westfa-lia AS, France, M/s.SondexAS, Denmark, M/s. Stelzer, Germaly etc.;

(iii) that prior to t1le year 2008 they were not manufacturing Bulk Milk Cooling
tanks (BMc)(hereinafter called as BMC in this order) of capacity of more than 2000
Litre and were importing the same mainly from M/S. Westfalia and M/s. Ro Ka
Industries that during tJre year 2006 M/s. Ro Ka Industries was taken over arrd
renamed as M/S. Westfalia Surge Nordic AS; that they were importing bare tanks for
Milk Cooling system witJrout refrigeration equipments attached from M/ s. Ro Ka
Industries and the same were being described in the invoice, packing.list as Dairy
Machinery - SOOOL RKC Bare Milk Cooling System;
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(iv) that prior to October, 2005 they were classifuing the saict goods under Customs
Tariff Heading 8418 and paying all duties of customs viz. basic custom duty, CVD,
cess etc.; that from about October, 2OO5 they changed the classification of the said
goods under CTI 84342000 describing the goods as Dairy Machinery - 5000L- RKC
System for MiIk, rvhere the CVD applicable was NIL as per Notiflcation No O6/2002
and paid basic customs duty and the applicable cess: that they claimed exemption
from pa)'ment of CVD under Noti. No.6/2002-CE dtd..l/3l2OO2 (Sr. No.293); that for
their imports of items as above mentioned dll 2008, they continued to claim
exemption from CVD under the said notification and later on under Noti. No.6/2006-
CE dtd. 11312006 (Sr No. 11); that in some instance they have also paid CVD duty in
respect of their imports of BMC; on being asked the reason, he stated that the
exemption the BE being assessed so by the Customs at the time of clearance; that
since 2008 they stopped importing above said goods as ttrey were manufacturing the
same in their works situated in GIDC, Vithal Udyognagar, District Anand;

(v) that they have also imported Homogenisers and Separators claiming
classification under CTI 84342OO and claiming exemption from CVD under Noti. No.
6/2oo6-CE (SR. No. 11);

(vi) On being asked the procedure adopted in respect of their imports, he stated
that they get copies of the purchase orders placed with the overseas suppliers from

their purchase department ald based on this they open letters of credit in favour of
the overseas suppliers; that the purchase orders are placed with the overseas
suppliers by E-mail as well hard copies being sent by courier; that the purchase
orders are sent b1' email from the account of the purchase department i.e. the email
accounts of the Assistant Manager Shri Pankaj Jain and Shri .Jignesh Joshi ald Shri
A.T. Gajj ar, Assistarrt Managers of the purchase department; that he too corresponds
directly with the overseas suppliers to work out the modalitres for documentation,
shipment and delivery; that his email id is ksiver(Didmc.coopand he uses this email id
for corresponding with the overseas suppliers as well as vrith other departments of
their company;

(vii) that they were claiming classification under CTI a4342OOO in respect of
aforesaid items of bare tanks without condensing units, 'Homogenisers, Separators as
the same were being used in milk dairies and therefore, the same were being classified
as Dairy Machinery; that Separators are used for the purpose of separating the fat
from the milk, that as per the Harmonised System of Nomenclature (HSN) and the
chapter note of chapter 84 of the Central Excise Tariff, Separators are classifiable
under heading a421. having perused the HSN, he agrees that Separators are
classiliable under heading 8427 and hence the exemption from CVD was wrongly
claimed by them on the basis of the supplier invoice; that he accepted that there has
been a mistake on their part in the classification of Separators and consequently
wrongly claimed exemption from CVD;

(viii) that as per the HSN if the BMC are not fitted with condensers or agitators the
same are classifiable as vessels/vats/tanks: that the BMCs are frtted with
condensers/ cooling devices, the same are classifiable under heading 8418 and if the
BMCs are frtted with agitators the same are classifiable under CTI 84342OOO;

(i*) on being asked whether the BMC imported by them were fitted with cooling
equipment, he stated that no cooling equipments were attached with the BMC nor
were they accompanied with it and in case htted, duty was pard or payable; on being
asked whether the BMC imported by them were fitted with agitators / stirrers etc. he
stated that on going through the records of imports of BMC, there is no mention of
the BMC being accompalied with or fltted with the agitator, however, he would
confrrm once again after going through the individual ftles;

(x) On being shoum an email dtd. 24 / lO /2OOS contained in the fiie listed at
Sr.No.3 of the annexure to panchnama dtd.75/3/2010 he stated that this is an email
sent by him from his email id ksiver(Djdmc.coop to Mr. Hanne Nielsen at her email id
hn@so-ka.com; that by this email he had instructed her regarding the nomenclature
to be used for the future tank Shipments to their company; that he had instructed
her to use the nomenclature "DAIRY MACHINERY-SYSTEMS FOR MILK"; that the
content of the said email is "If you see the last LC we have used this nomenclature.
However, you have shipped the tank using the nomenclature "Milk Cooling Tanks". If

Page 4 of 63



you use Milk Cooling Tank nomenclature, have to pay more customs dutig:';-that he
-had 

asked her if it was possible to change the invoice as well as the bill of lading; on

being asked to explain the absve said email, he stated that the items imported by

theni from M/s. R-o Ka Industries did not come with cooling equipment attached to

the vessel anil therefore, the nomenclature was incorrect and hence he instructed her

to change the invoice and bill of lading as per their requirement, on being 11k9d what

exactly ivas the goods shipped, he stated that they were Dairy Machinery 5000L RKC

for Miik; on being asked as to what this description of the goods refers to, he stated

that this refers io milk tanks; on being specihcally asked, whether the goods as

described above in the invoice, packing list and bill of entry lited at the time of import
contains any word. or phrase which remotely refers to a tank or vessel, he alswers in
the negative and stated that it does no; that he agreed that the BMCs imported by

them dloes not merit classification under CTI 84342OOO arrd CVD is payable on the

i. he once again stated that they were importing bare tanks for Milk cooling
system without rlfrigeration equipments attached from M/S. Ro Ka Industries ald
th" 

"ame 
were being described in the invoice, packing list as Dairy Machinery -

5000L RKC Bare Milk Cooling SYStem;

SEIInC;

(xi) In token of ttre agreement of the duty short paid by them, he presented two at
par cheques of Rs 30 Lakhs & Rs 50 Lakhs towards the differential duty arising out of
ine saia mis-declaration in the import of separators and bulk milk cooler talks
respectively:

4.L Further, statement of Shri K. Shankar Iyer, Deputy Genera.l Manager (BMC) of
M/s. IDMC Limited, 443-3, GIDC Estate, Vithal Udhyog Nagar, District Anand was

recorded on 78/03/2010 under section 108 of the customs Act, 7962, wherein he

stated that:

ii. he once again stated that for their imports of items as above mentioned i.e.

bare tanks for Milk cooling ti1l 2008, they continued to claim exemption from cvD
under Noti.No ,6 /2OO2-CE (SrNo.293) arrd later on under Noti' 6/2006-CE (Sr' No'
11); that he further, stated tlnat in some instance they have also paid CVD duty in
respect of their imports of BMC; that since 2008 they stopped importing above said
goods i.e. bare tanks for Milk cooling as they were manufacturing the sane at their
works situated in GIDC, Vithal Udyognagar, District Anand;

iii. that they were claiming classilication under cTI a4342OOO in respect of
aJoresaid items of bare tanks without condensing units, Homogenisers, Separators as

the same were being used in milk dairies and therefore, the same were being classifred
as Dairy Machinery; that as per the Harmonised System of Nomenclature (HSN) and
the chapter note of chapter 84 of the Central Excise Tariff, Separators are classihable
under heading 8427, he stated that having perused the HSN, he agreed that
Separators are classifiable under heading 8421 and hence the exemption from cVD
was wrongly claimed by the on the basis of the supplier invoice;

iv. on being asked whether the BMC imported by them were fitted with cooling
equipment he stated that no cooling equipments were attached with the BMC nor
were they accompanied with it and in case fitted, duty was paid or payabie; on being
asked whether the bare tanks for Milk Cooling imported by them contained
evaporators, he stated that t]ley contained evaporator plates and not evaporators;

v. on being shown a Specihcation for Indent No. 05-06/BC/000106 dtd.2817 /O5
contained in the Seized frle listed at Sr. No.4 of the panchnama dtd. 15/03/2010 he
stated that the indent is prepared by tJle marrufacturing/marketing group and based
on the indent Purchase Order is issued to the overseas supplier; that the
manufacturing group was previously headed by Shri S. M. Vashisht, Manager and
presently by Shri Kuldeep Sisodiya; that it is true that the specifications are in
respect of Bulk Milk Cooling tank capacity 5000 litres ald at 1(a) it is mentioned as
"SS 304 / Insulated cooling tank with evaporator"; that it is true that at 1(g), it is
mentioned that "SS Agitator motor housing with hole for agitator, Pl. do not supply
motor arrd agitator";
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vi. that against Indent No.05-06/BC/000106 dtd.2817 lO5 purchase order No.
I/os-O6lBCl00026017389 dtd-2/al2oos and Il05-06lBClOoo287/8112
dtd.L6/8/2OOS were placed with M/s. Ro Ka Industries AS, Denmark; that the goods
of these purchase orders were imported by them under bills of enry no.618131 dated
26 / 1o / 2oo5 and 677 629 dtd.6 I 70 / 2OO5;

vii. on being asked, he stated that the goods imported by them under the above two
bills of entry were 16 nos. of 50OOL RKC Bare Milk Cooling System; that they had
classified the above goods under CTI 84342OOO and claimed exemption from CVD
under Noti. No.6/20O2-CE(Sr.No.293): on being asked as to u'hy the goods were being
described as 5000L RKC Bare Milk Cooling System a'Id not milk tanks, he stated that
the goods are described as per the purchase order received by them from the purchase
department; on being further asked as to how in the light of the specification for
Indent No.O5-06/BC/000106 dtd.2817lOS wherein the goods are mentioned as Bulk
Milk Cooting tank capacity 5000 litres, the goods were being described as 5000L RKC
Bare Milk Cooling System, he stated that he is not aware of the same as the purchase
orders are prepared by the Purchase departmen! that the import documents are filed
on the basis of the invoice, packing list, bil-l of lading etc. received from the overseas
supplier;

viii. on being further asked as to how the goods were described as bare milk cooling
system and classified under CTI 84342OOO when tJle same were without agitator
motor or agitator, he stated that the sElme were fltted wlth spray ball and lockable
manholes alld therefore, they were described as bare milk cooling system; on being
asked as to how a tank/vessel even with a sPray ball ald lockable manhole can be
described as milk cooling system, he stated that the description used may be
inappropriate but the goods imported were bare tanks with spray ball and lockable
manhoie;

ix. on being shown an email dtd. l5thApril, 2OO6 sent bv him from his email id
ksiyer@jdmc.coop to Ole Sindberg. o@o-ka.com contained in the seized file listed at
Sr. No.12 of the annexu re to panchnama dtd.15/3/2010 he stated that he had
informed Mr. Sindberg that the nomenclature of the tanks used by them is "Dairy
Machinery" that he had also instructed hirn to use the word "Dairy Machinery" for
supply of tanks even here purchase was not under Letter of Credit (LC); that he had
informed him (Mr. Sindberg) that use of the word "Tank" causes customs problems; on
being asked to explain the said email stated that the usage of the word Tank caused
problems with the same being treated as on dairy goods and therefore, he had asked
him (Mr. Sindberg) to use the word Dairy Machine instead of Tank;

x. on being asked regarding his earlier deposition that they have not imported
milk tanks with condensing unit, he stated that wherever the condensing units were
there, the duty has been paid by them and if it is not paid the same are payable; on
being asked whether they have declared milk tanks condensing units whenever they
have been imported, he stated that he does not remember at present and he needs to
see the bills of entry to state specifrcally; that two such insta:lce was brought to his
notice by the Customs, ICD Ahmedabad alld they immediately paid the differential
duty;

xi. on being shown invoice no.60652 dtd.l6l12/2}O5 of M/s. Ro Ka Industries
AS, Denmark contained in the frle listed at Sr. No. 2 of the annexure to panchnama
dtd.15/3/2010 he stated that the said invoice is for 01 unit of Dairy Machinery
System for Milk 3OO0L and this was imported vide bill of entry lro.620224
dtd..28/1/2oo6; that they had classifred the said goods under CTI 84342000 and
claimed exemption from CVD under Noti.No.6 /2OO2-CE (Sr.No.293); that there is no
mention of any condensrng unit in either the packing list or the invoice on the basis
of which the bill of entry was filed;

xii. on being shown a Proforma Invoice No.262 drd,.O2 /11 l2OO5 of M/s. Ro Ka
Industries AS, Denmark contained in tl.e frle listed at Sr.No.2 0f the annexure to
panchnama dtd. 1513/2010 he stated that as per the said proforma invoice the goods
imported by them is 3O00L bare milk cooling tank with 2 x 8 5 HP HGZ condensing
units for 134A; that this was the same goods which was imported under bill of entry
no. 620224 dtd.28 / 1 /2006; that they had wrongly declared the same as Dairy
Machinery System for Milk Cap 3000L and wrongly classified it under CTI 84342000
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and wrongly availed exemption from cvD under Noti. No.6/2002-cE (Sr.No.293); that
they had ["ia tft. differential duty in respect of this bill of entry sometime around the

10tt' of March, 2010;

xiii. on being shown Invoice 61729 dtd,.l4/7 /2006 contained in the frle listed at

sr.No.7 of tl:e annexure to panchnam a dtd. 151312010 he stated that the said invoice

is issued by M/s. Westfalia Surge Nordic A/ S, Denmark and is in respect of O 1

washing unit va-lued at Euro 7470; that as per the invoice the said washing unit was

shippedln container No. FSCU 944204-4: that his attention has been drawn towards
tirf or entry no.62S3B2 dtd.2l l8l2006 and on being asked, he stated that the said bili
of entry was frled in respect of 08 pcs of Dairy Machinery System for milk Cap 5oOO 1tr

which was shipped in container no. FSCU 944204-4; that he agreed that the washing
unit was not dlclared in the bill of entry frled by them: that this has happened
because their exim department was not aware of the same and only when the invoice
was sent to them by the purchase department for payment tJrey came to know about
it; he admitted that they had evaded duty in respect of the said washing unit a]1d he

undertakes to pay the applicable duty at the eartest.

4.2 Statement of Shri Jeevan Akhouri, Assistant Genera.l Manager (Accounts) of
M/s. IDMC Limited, 724-128, GIDC Estate. Vithal Udhyog Nagar, District Anand was

recorded on o9/o4/2o10 under Section 108 of the customs Act, 1962, wherein he

stated that:

i. he is working as an Assistant Genera1 Manager (Accounts) With M/s' IDMC
Ltd, Vitha-l Udyognagar, District Anard since Jarl 1997:, that he joined M/s' IDMC Ltd
in t1.e year 1997 as an Assistant Malager (Account) and was looking after works
relating to Accounts from April' 2OO9; he was promoted as aI Assistant General
Managir (Accounts); that sometime during the month of October 2009, he started
handling the total work of Accounts of the company, which include Accounts,
Finalce and Barrking work; that besides this he is also haldling work relating to Sale

Tax & Vat, Income Tax and Central Excise; that he reports directly, to the Malaging
Director of the firm;

ii. that the documents produced by him vide letter dated o8/oa/2010 contains
the invoices in respect of the bulk milk coolers which were purchased al1d sold by
them as such; that these invoices pertain to the year 2005-2006 to 2008-2OO9 and
are in respect of the traded bulk milk coolers as mentioned in the balalce sheets for
the said period;

iii. that their Marketing department procures the order from the prospective buyer;
that the said order is then sent to the production department, who decide which
equipments/parts of the machinery is to be imported or to be procured indigenously.
Aicordingly, the production department prepares indent of the items to be imported
or procure indigenously and sends the same to the purchase departmen! that as per
the indent the purchase department prepares the purchase order and issues the same
to the supplier of the required materia.l and gives a copy of same to the Account
department;

iv. that on receipt of materia-l the store department send the material to
production department and a copy of bill/invoice is sent to the Accounts department
for payment. Accordingly, they process their payment; that in the case of imported
material, they open LC against the respective purchase order and after the shipment
of material copy of the invoice of the overseas suppiier and bill of lading are received
by them; tha! on the basis of the said invoice they make the payment to overseas
supplier through LC;

v. that their Accounts department also prepares the sales invoice in respect of
orders procured by marketing department; that the said invoices which include
Centra-I Excise invoice al1d trading invoice, are prepared on the basis of the order that
trading invoice is issued only for the imported as well indigenous equipments/parts
sold by them as such and Central Excise invoice is issued for the equipments/parts
malufactured and sold by them;

vi. that as per schedule 16 of the balalce sheet of their company for the hnancial
year 2005-2006, the bulk milk cooling tanks sold by them (traded goods during the
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year 2OO4-2OO5 rvas 39 nos. and during 2005-2006 it was 60 nos.; that as per
Schedule 14 of the balalce sheet for the hnancial yeer 2006-2007 the milk cooling
tank soid by them (traded goods) during the year 2006-2007 was 83 nos.; ttrat the
said schedules to the said balance sheets for the period 2OO4-2OOS to 2006-20O7 does
not indicate any condensing Units sold by them (Traded Goods); that tJ e said
schedules, indicate only sales (traded goods) of O3 Screw Compressor during 2004-
2005 and 2005-2006 and 8 Screw Compressors during 2006-2007;

vii. that the production department is headed by Shri Kuldeep Sisodiya and at
present no senior officer is posted in the purchase department; that Shri JiSnesh
Joshi and Shri A.T.Gajjar are Assistant Managers of the purchase department.

5. Statement of Shri Kuldeep Singh Sisodia, Senior Executive (Production) of M/s.
IDMC Limited 124-128, GIDC Estate, Vithal Udhyog Nagar, District Anand was
recorded on l2/O4/2O70 under Section 108 of the Customs Act, 1962, wherein he
stated that:

i. he is working as a Senior Executive (Production) with M/s. IDMC Ltd, Vithal
Udyogrragar, District Anald since July 20O8 and holds a Diploma in Fabrication
Technologr from Sir B.P. Technical Institute, Bhavnagar; that he joined M/s.IDMC Ltd
io the year Dec' 1994 as Senior Assistant Grade-II; that at that time their company
wad importing a-ll type of Bulk Mitk Cooling Machine and he was looking after works
of insta-llation arrd commissioning of the same; that in the year 2000-2OO 1 their
compary started manufacturing of Bulk Milk Cooler having 500L,100L artd 2000L
and he was shifted to Production Department; that since than he was looking after
the activities of mnnufacturing of Bulk Milk Coolers; that thereafter, he was promoted
as Junior Executive arrd subsequently, on Ol/O7 /2OOBhe u'as promoted as Senior
Executive (Production) ;

ii. that the documents produced by him vide letter dated l2lo4l2OlO contain the
invoices in respect of the bulk milk coolers which were purchased and sold by them
as such, purchase orders issued by their buyers and purchase orders placed by them
to overseas suppliers of Bulk Milk Coolers with the copies of Indent; that these
documents pertain to the year 2005-.2006 to 2OO8-2OO9 and are in respect of the
traded bulk milk coolers, as mentioned in the balance sheets for the sajd period:

iii. that their Marketing department procures the order from the prospective
buyers and after receiving order the purchase department Prepares an Order
Acknowledgment Form which contains all the details of order such as name &
address of buyer, description cf machine, quantity, rate etc; that the said Order
Acknowledgment F'orm is then sent to the production department and after receiving
the same the production department scrutinize the said order and if it for the supply
of Bulk Milk Cooler having capacity 2000 L or less then they plan for manufacturing it
in their company; that for this purpose they generate an Internet Work Order and get
the Bulk Milk Cooler manufactured as per the ordered specification; that Internal
Work Order is issued by him;

iv. that in case the order is for the supply of Bulk Milk Cooler having capacity
3000 L and above they check up with their store department they have stock of said
capacity cooler and if the stock is available they dispatch it to the buyer; that in case

the stock is not available then he prepares an Indent indicating detail description and
specifrcation of the Bulk Milk cooler and Sets approval of the Managing Director and
after approval the Indent is sent to the purchase department for importing ttre same;
that based on the indent the purchase department prepares the purchase order and
issues the same to the overseas supplier; that on receiPt of material the store
department informs them and accordingly t].ey receive the said Butk Milk Cooler and
dispatch it to their buyer as such;

v. that the purchase order placed with the overseas supplier also contains the
relevant Indent Number issued by the production department; that from April 2008
they have started manufacturing of Bulk Milk Coolers having capacity 30O0 L and
5000 L;

vi. that the Bulk
evaporator, l,ockable

Milk Cooling Tank consists of Insulate cooling talk
Manhole, Inlet and Outlet for milk, Air vent, sPray

with
bal1,
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adjustable legs and suction & discharge connecting pipes for the refrigerant;- that in
almost all thJ cases they have placed the purchase order to overseas supplier for Bulk
Milk Cooling Tank consisting of the above said components;

vii. that the evaporator is built inside the inner shell of the tank and is normally
about 2/3'd of the circumference of the tank; that the evaporator is of a tota-l

thickness of 2.8mm wherein the base is of a 2mm plate over which a plate of O.8mm is
laid; that the 0.8 mm plate has spot welded channels for movement of the refrigerant
gas through out the evaporator which helps the milk inside the tank to be cooled; that
when the refrigerant gas cools the milk inside the ta]1k the evaporator exchanges the
heat and the rifrigerant gas become hot and the same is again recycled and cooled by
the condensing unit; that the milk inside the tank cannot be cooled without the
evaporator;

viii. that the bulk milk cooling tanks also have an Agitator and tl.e function of the
Agitator is to mix the milk inside the tank in order to maintain uniform cooling; that
the bulk milk cooling tanks imported by them did not contain Agitator a]ld the motor
for the Agitator; that ttre Agitator were prepared at site and the motor for the Agitator
was procured by them locally and installed in the Bulk MiIk cooling tanks at the site;

ix. that all most in al1 the cases the description of item shown in Indents issued by
him is "Bulk Milk Cooler" however, in the relevant purchase orders issued by the
purchase department the description of item is shown as "Dairy machinery System for
milk"; that he is unable to explain the reasons for the same, since the purchase orders
have been issued by the purchase department.

6. Statement of Shri Deepak Kumar Mohanbhai Bhadania, Assistant Manager
(Marketing) of M/S. IDMC Limited, Unit-S, 443-B,GIDC Estate, Vithal Udhyog Nagar,
District- Anand was recorded on 16/04/2010 under Section 1 108 of the customs Act,
1962, wherein he stated that:

i. that he is working as an Assista-nt Manager (Marketing with M/s' IDMC Ltd,
Vithal Udyognagar, District Anand since 31 March' 2OO7; that he joined M/s. IDMC
Ltd, in the month of May' 2OO4 as Assistant Executive (Marketing); that since
beginning he looking after the marketing activities of Bulk Milk Coolers; that as

Assistant Manager (Marketing) he coordinates their company's Regional OIEce situated
at Delhi, Mumbai, Hyderabad, Chennai, Bangalore and Kolkata; that beside, this work
relating to enquiry generation, market research, market development, discussion with
customers, finalization of orders, execution of orders and payment collection are also
done by him; that he has three Senior Executives working under him, who help him
in his above responsibilities; that he directly report to Shri S.S. Bhatnagar G.M.
(Marketing) who is the head of the Marketing Department of their company;

ii. that the documents produced by him vide letter d'ated l5lo4/2010 contains
purchase orders issued by their buyers in respect of Bulk Milk Coolers pertaining to
the year 2005-2006 to 2008-2009; that in their Marketing Department they are only
having the copies of orders procured from their customers;

iii. that they procure the orders from the prospective buyers that generally the
description of the goods in the order is mentioned as 'Order for supply of Bulk Milk
Cooler (BMC) which includes insta.llation and commissioning of same; that the said
order also contain specif,rcation of Buik Milk Cooler as desired by their customer;

iv. on the basis of said order they prepare an Order Acknowledgment Form, which
contains all the necessary details of order such as name & address of buyer,
description of machine, quantity, rate etc. alongwith the specification given by their
customer; that the said Order Acknowledgment Form is then sent to the production
department; that the work of Marketing Department gets over at this stage;

v. after this the production department undertakes the work of manufacturing of
the ordered Bulk Milk Cooler as per their plan and when the BMC is ready the
production department inform them and accordingly, they inform the stores
department about the delivery schedule; that as per the delivery schedule the store
department dispatches the goods to their buyer;
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vi. that a Bulk Mtlk Cooliag TanL coaslsts of ltrsulated tank with evaporator,
Lockable Manhole, Inlet and Outlet for milk, Air spray ball, adjustable legs and
suction & discharge connecting pipes for the refrigerant; that the Bulk Milk tank is
made of inner shell rvith evaporator, insulation and outer shell and to this tank a
refrigerant unit consisting of compressor, condenser, receiver etc., agitator, stabilizer
and DG set (if required by the customer), S.S. Pipe & frttings, electric cables are
attached at the site during the installation and commissioning of Bulk Milk Cooling
Tank; that the reliigeration system consists of the components such as compressor,
condenser, fan, receiver, sight glass arrd thermo static expansion valves connected
with the copper pipes; that this unit is connected to the tank with copper pipes; that
the refrigerant is charged in the refrigeration system and when switched on, the
refrigeralt gas is sprayed inside the evaporator pillow plate alrd heat transfer takes
place betweea the refrlgeraat gas and the hot Ellk present inslde the taak
through the evaporetor pl,ate; that this heat exchange betrveen the refrigerant and
the milk takes the heat of the hot milk and cools the milk gradually: that the hot
refrigerant comes out of the evaporator pillow plate and goes to the compressor and
the cooling cycles repeat until the desired temperature of the milk is achieved;

vii. that the mllk iaslde the tank cannot be cooled without the evaporator; that
tJle condensing unit is not a built in part of the bulk milk cooling tank but is attached
externally at the site of insta.llation, however, the evaporator ls built ia to thc bulk
mllk tanks;

viii. that the bulk milk cooling talks a-lso have an Agitator and the function of the
Agitator is mix thr: milk inside the tank in order to maintain ttniform cooling; that in
respect of the bulk mllk taaks sold by them the Agltators are manufactured and
fttted to the bulk mllk coolers et the slte of installation.

7. Statement of Shri Mahesh Chandra, residing at Flat No. 22, Saachi Residency-Il,
6, Shriji Society, Near Manish Chowkdi, Padra Road, Vadodara was recorded on
25/O5/2O|O under Section 1O8 of the Customs Act, 1962, wherein he, inter alias
stated that:

i. he was working as a Managing Director with M/s. IDMC Ltd, Vithal Udyogragar,
District Anand arrd retired 6n 3l/12/2OO9; he is Bachelor of Engineering (Chemica-Is)
and Master of Engineering (Design) by qualifrcation and he obtained his Bachelor as
well as Masters degree from IIT (Roorkee); that he joined National Dairy Development
Board (NDDB) in the year 1973 and during 1978 he was deputed to M/s. IDMC which
was part of M/s. Indiarr Dairy Corporation and his designation was Project Manager,
that in the year 1987 M/s. IDC was merged with NDDB and M/S. IDMC was merged
with M/S. Hindustal Packaging Limited; that in the yeat 1992 M/S. IDMC became a
100% owned company of the NDDB:

ii. that he was redesignated as General Manager in the year 1986 and in tJ:e year
1992 he was designated as Director in-charge of M/S. IDMC; that in the year 1993 he
was re-designated as Managing Director of M/s. IDMC; that as Managing Director of
M/s. IDMC he was overall in-charge of the entire operation and was reporting to the
Board of Directors of the company;

iii. that M/s. IDMC was initially manufacturing Dairy Machinery viz. milk storage
tankers, process equipments - cre€un storage tanks, cleaning in place (CIP) systems;
that subsequently the company started manufacturing other dairy machinery viz
pasteurizers, Chiliers for mitk industry; that they a.lso started project engineering and
project execution i.e. manufacturing and installation of dairy equipment and plalt for
various dairies;

iv. regarding the bulk milk cooling tanks manufactured by M/s. IDMC, he stated
that initia-1ly they manufactured tanks having capacity of about 10OO litres; that M/s.
IDMC was having a technical collaboration with M/s. Ro-Ka Industries, Denmark for
manufacture of bulk milk cooling tanks having capacity of up to 2000 litres; that
around the year 2OO8 they started manufacturing bulk milk cooling tanks having
capacity of more than 2OO0 litres; that they manufactured bulk milk cooling tanks
having capacity of up to 5000 litres;
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v. that the bulk milk cooling tanks mainly consists of a milk tank condensing unit,
controls and agitator; that the condensing unit of a bulk milk cooling talks is always
al external part; that the milk tank is different from any other storage tanks to the
extent that it consists of an evaporator plate at the bottom of the tank; that the
function of the evaporator is to cool the milk lnslde the storage tank: that cool
refrigerant gas is passed to the evaporator plate by the condensing unit where the heat
of the milk is absorbed by the refrigerant gas through the evaporator plate and the hot
refrigerant gas is then re-cycled to the condensing unit which again cools it by
compression; that the evaPorator plate is basically a heat exchanger; that the
evaporator plate can cool the milk in the storage tank even with the help of
chilled water instead refrigerant gas;

vi. that the function of the agitator is to stir-the milk inside the milk cooling tank
so as to improve the heat transfer between the milk and the refrigerant gas or chilled
water through the evaporator plate; that the milk inside the tank cannot be cooled
by the condensing unit without the evaporator Plate;

vii. that prior to 20O8 the bulk milk cooling tanks of above 20OO litres were
imported by them from M/s. Ro-Ka Industries, Denmark which was subsequently
brought by M/s. West Falia Surge, Denmark; that they used to biding the tenders
floated by various dairies for supply of milk cooling tanks and on getting the order,
they imported the bulk milk-cooling tanks; that some times they also used to import
the bulk milk cooling tanks in anticipation of getting orders;

viii. that the Marketing department issued the Indent along with specifications for
the required bulk milk cooling tanks to the Purchase department; that based on the
Indent, the purchase department negotiated with the overseas suppliers and on
frnalization of the deal, the same is sent to the Purchase Committee consisting of the
Indenting Depa-rtment, the Head of the Purchase Department, Head of Accounts the
Executive Director and the Managing Director; that on approva-1 by the Purchase
Committee, the Purchase Department issues a Purchase Order to the overseas supplier
and a copy of the purchase order is a-1so sent to the Accounts department, Internal
Audit, the Indenting Department and the Import-Export department;

ix. that the Purchase Order is mostly signed by the head of the purchase
department ald in some cases, the same is signed by him as Managing Director; that
he is not aware whether a separate purchase order or proforma invoice is issued by the
import-export department to the overseas supplier;

x. on being shown Purchase Order No. I/05-06/BC /OOO444 dtd.O9/11/2005
contained in a File bearing no.3. withdrawn from M/s. IDMC Ltd on 15/3/2010 under
a panchnama; he stated that the said purchase order was issued to M/s. Ro Ka
Industries, Denmark for supply of O4 Dairy Machinery - 5000 L RKC System for Milk;
that RKC is the model name of the overseas supplier and it indicates that the tank is a
closed type; that the said goods ordered under the above mentioned purchase order are
milk cooling tanks; on being asked as to why the goods are not specifrca-11y described
as cooling tanks, he stated tlat he is not aware of the reasons;

xi. on being shown Invoice No. 60334 dtd. 30.9.2005 of M/s. Ro Ka Industries
Denmark contained in the said frle bearing No.3 he stated that the said invoice is
issued to M/s. IDMC Ltd for 04 Dairy Machinery - 5000 L RKC Bare Milk Cooling
System on being shown a Packing list of M/s. Ro Ka Industries, Denmark contained in
the same frle for O4 Dairy Machinery - 5000 L RKC Bare Milk Cooling System Model 1,

he stated that the word bare milk cooling and Model t have been struck off by hald
and the words 'FOR MILK" added by hand so that the description reads as Dairy
Machinery - 5OOO L RKC System for Milk; that he is not able to identi$r t}te
handwriting or the person who has made the corrections;

xii. on being shown a ernatl dtd.24/7Ol2OOS of Shri K. S. Iyer addressed to one
Hanne Nielsen of M/s. RO Ka Industries, Denmark, he stated that the email instructs
Ms. Nielsen regarding the nomenclature to be used for the future tank shipments to
their company; that Shri Shankar Iyer had instructed her to use the nomenclature
"DAIRY MACHINERY SYSTEMS FOR MILK" and a,lso stated in the email that "If you
use Milk Cooling Tarrk nomenclature, they have to pay more customs duties"; that
Shri K. Shankar Iyer is the Deputy Generai Manager heading the Import-Export
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department of M/s. IDMC Ltd.; that he is not aware of the sard Email; that he denies
that the description of the goods was changed as per his instructions;

xiii. on being shown a proforma invoice bearing No. 262 dtd.O2 / 71 /2OO5, contained
in a frle bearing no. 2, issued by M/s. RO Ka Industries. Denmark for supply of O1

3000 L bare milk cooling tank with 2 X 8.5 HP HGZ 1OO condensing units for 134,4'

and separate installation he stated that the said proforma invoice bears his signature
and that of Shri K. Shankar Iyer; that the said proforma invoice was for bulk milk
cooling tank with condensing unit;

xiv. on being shown an Application & Guarantee for issue of documentary credit
dtd.l3 / 72 /2OO5 made to the JTI Bank Ltd, Vallabh Vidyanagar he stated that the said
application has been sigrred by him ald Shri K. Shankar Iyer; that in the said
application, the goods have been described as Dairy Machinery- System for Milk
3000L;

xv. that he has also been shown a Purchase Order No.5030155 QC dtd.17 /lOl2OO5
of M/s. Glaxo Smithkline Consumer Healthcare Ltd, issued to M/s. IDMC for supply of
01 Bulk Milk Cooler with refrigeration control panel, capacity 3000 litres end
comprising of twin condensing units with twin compressors suitable for R134A
refrigerant and in token of having seen the said document he put his dated siSrlature
on the same: that he has been shown bill of entry no.62o224 dld.28l112006 fiIed for
importing the said goods ordered; that the description of the goods in the application
for documentarSr credit as well as in the bill of entry has been deliberately mis-
deciared;

xvi. that he was shown Schedule 16 of the balance sheet of M/s. IDMC Ltd for the
financial year 2005-2006 and Schedule 14 of the balalce Sheet for the financial year
2006-2007: that as per schedule 16, the bulk milk cooling tanks sold by them (Traded
goods) during the year 2OO4-2OOS was 39 nos.and during 2005-2006 it was 6O nos;
that a per schedule 14 the bulk milkcooling tanks sold by them (traded goods) during
the year 2006-2007 was 83 nos.; that the traded goods means the goods imported or
purchased local1y and sold by them without carrying out arry manufacturing activity on
the said goods;

E. Statement of Shri Kalpesh Darji, Futl Time Auditor of M/s. Padmavati Agencies
Pvt. Ltd., situated at Shaishya Kids Campus, Opp. Aryavrat IV, Lane Opp: YMCA Club,
S.G. Highway, Ahmedabad recorded ot O3lOSl2OlO under Section 108 of customs
Act, 1962 wherein he stated that;

i. he is by qualification and profession a Chartered Accountant and practicing in
the firm name of M/s. VKJD & Associates 808, Span Trade Qentre Paldi. Ahmedabad;
that after qualiffing CA in the year 2OO5 he started working in M/S. Padmavati
Agencies Pvt. Ltd., Ahmedabad; that M/s. Padmavati Agencies Pvt. Ltd., is engaged in
trading of duty free transferable licences such as Duty Entiflement Pass Book (DEPB),

Vishesh Krishi Gram Udyog Yoj ana (VKGUY), Focus Product Scheme (FPS), Focus
Market Scheme (FMS) etc.; that beside, this M/s. Padmavati Agencies Pvt. Ltd., is a-1so

engaged into import consultation, that ttrey had provided consulting services to some
of their customers such as M/s. Guj arat Cooperative Milk Marketing Federation Ltd.,
(GCMMFL), Anand M/s. R.V. Denim & Exports, Ahmedabad, M/s. Kensvela Golf,
Ahmedabad etc.; that for M/ s. GCMMFL they are stil1 providing them consulting
services in respect of their imports; that M/s. GCMMFL is a company having seven
dairies located in State of Guj arat; that he was shown the printout of some emails
retrieved from his laptop which was seized by the officers of DRI from the offrce
premises of M/s. Padmavati Agencies Pvt. Ltd., Shaishya Krds Campus, Opp. YMCA
C1ub, S.G. Highway, Ahmedabad under panchnama dated 21.O4.2O7O; that he has
seen all the printouts of the emails shown to him ald explains the said emails as
under:

.! Print out of e-mail dated 06. 1 1.2OO7 from K S Iyer (Dy. General Manager,
IDMC Ltd.) to Mukesh Dave; that in this mail K S lyer referred to the
Homogeniser system which was to be cleared under Target Plus and asked
the details of their (M/s. GCMMF) CHA so that they could give the job to CHA,
provided he (CHA) assured in writing that he would defrnitely gat it clear under
4434;
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* Print out of e-mail dated 06.1 1 .2007 from Mukesh Dave to K S lyer (Dy.

General Manager, IDMC Ltd.) with a copy to his e-mail id
kalpesh@qroupgathani.com; that this mail is regarding clearance of machine
for butter wrapping as dairy machine; that vide this mail Mukesh Dave
informed K S lyer that M/s. Group Gathani, Navragpura, Ahmedabad is their
CHA and name of Shri Dharmesh Gathani/himself as contact persons; that he
(Mukesh Dave) also informed that they would definitely try their leve1 best to
clear the consignment under 8434;

* Print out of e-mail dated 06. 1 1 .2007 from Mukesh Dave to K S Iyer (Dy.
Genera-l Manager, IDMC Ltd.) with a copy to his e-mail id
kalpesh@qroupgathani.com; that this mail is regarding clearance of machine
for butter wrapping as dairy machine; that vide this mail Mukesh Dave
informed K S lyer that M/s. Group Gathani, Navragpura, Ahmedabad is their
CHA ald name of Shri Dharrmesh Gathani/himself as contact persons; that
he (Mukesh Dave) also informed that they would definitely try their level best
to clear the consignment under 8434;

{. Print out of e-mail dated 06. 1 1.2007 from K S Iyer to Mukesh Dave with a
copy to his e-mail id kalpesh@qroupgathani.com;that vide this mail K S Iyer
enquired from Mukesh Dave whether they would be able to clear the machine
for butter wrapping as dairy machine under 84.34, that he (K S lyer) further
informed Mukesh Dave that they would send them a copy of invoice, get YES
from them and then only he was going to award the job to them.

* Print out of e-mail 12.11.2007 from K. S. Iyer to Mukesh Dave with copy to his
mail id kalpesh@qroupgathani.com; and attaching his mail dtd. O7.ll.2OO7
sent to Mukesh Dave id (mukeshdav@amul.coop); that in this mail Shri K. S.
Iyer has made some observation in red, in his Kaplesh's)
instruction/ suggestion given vide his mail dated 07. I 1.2007.

* in his mail dtd.07- 1 1 .2OO7 , they had informed Mukesh Dave that aJter
studying the invoice it was possible to clear consignment under 84.34 subject
to following changes in the documents. (i). Charge the Tariff No. mentioned in
invoice from 84.22 to 84.34, (i0 Mention on top of invoice "Dairy Machinery"
that K. S. Iyer (in red) remarked that he would try and ask the supplier to redo
the invoice arrd send it by courier and that we would have to wait and see
their reaction;

* in his mail dtd. 07 .11.2OO7 , he informed Dave that they needed two
declaration/technical write up from Mehsana arrd IDMC [foreign supplier) that
the import item is to be used in dairy production as dairy machinery; that K.
S. Iyer (in red) had remarked that this was not be a problem;

.!. in his mail dtd. 07.ll.2OO7, he also inform that a catalogue showing use of the
machinery as dairy machinery was required and in response K. S. Iyer (in red)
had remarked that it was not possible, as the suppliers have staadard
catalogue and will not create a new one just for them;

.i. Print out of e-mail d,ated, l2.ll.2oo7 from Mukesh Dave to Dharmesh,
dharmesh@groupgathani.com, and to him kalpesh@groupgathani.com
requesting to inform whether a catalogue showing use to machine in diary-in
addition to any other industry would help and asked their (Padmavati
Agencies) opinion.

.:. Print out of e-mail dated 13.11.2OO7 from K. S. Iyer to Mukesh Dave wit]l the
copy to his mail id kalpesh@qroupgathani.com; that the said mail was a.lso
sent to Mr. Satvik with a direction to refer the earlier mails and kindly get
them the write up accordingly; in the said mai1, Shri K. S. Iyer informed
Mukesh Dave that the New/revised invoice with the Dairy Machinery
inscription and the HS 84.34.20.00 had come over email ald he was ready to
send the shipping documents to their (GCMMFL) CHA; that he (K. S. Iyer) also
informed that he intended to proceed in the matter in the following ways:
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* Prepare the technical write up as requested and attach

+ To get the letter from Mehsala aIrd have it sent to thenr

* He would (K. S. Iyer) get the HSS agreement made out and send it to Mehsana
for signature.

* When the original invoice arrives, he (K. S. Iyer) would have it bank attested,
and then send the original BL and invoice to the CHA.

.i. Since the catalogue specific to 84.34 would not be available the CHA has to
work only on the write up given by them and Mehsarra.

(ii) On being asked to explain the contents of the above emails, he stated that M/s.
IDMC Ltd wanted to clear their goods as Dairy Machinery, however, as per the invoice
forwarded to them it was seen that the goods were shown under tariff heading 84.22
ald therefore, the same could not be cleared as Dairy Machinery; that they had
therefore, suggested that the supplier's invoice be revised to show the tariff heading as
84.34 which is the tariff heading for Dairy Machinery and accordingly Shri K. S. Iyer
had informed them by email that he would get the classification chalged in the
supplier's invoice ald subsequently, he got it changed from 8L.22 to 84.34; that he is
not aware about the Harmonised System of Nomenclature (HSN) and neither he is
aware whether the goods i.e. Butter Wrapping Machine is covered by CTH 84.34; that
he had only given suggestion to Shri K. S. Iyer that for getting the goods cleared as
Dairy Machinery the tariff heading was required to be shown as 84-34.

9. Statement of Shri K. Shankar Iyer, Deputy GeneraL Manager (BMC) of M/s.
IDMC Limited, 443-8, GIDC Estate, Vithal Udhyog Nagar, District Anand Was
recorded on 06/08/2010 under Section 108 of the Customs Act, 7962, wherein he
inter alia, stated that;
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(i) he has been shown printout of an email dtd'. 06/11/2007 of Shri Mukesh Dave
to him with copies to kalpesh@qroupqathani.com, dharmesh@qroupsathani.comand
one JAYEN and stated that by the said email Shri Mukesh Dave of M/s. GCMMFL had
informed him the details of their Custom House Agents; that this email was in
response to his email dtd.6/1112oo7 by which he had enquired rrith Shri Mukesh
Dave the details of their CHA so that they could give them the job of clearance,
provided the CHA assured in writing the they would defrnitelY get the goods cleared
under 84.34; that Shri Mukesh Dave had in this context informed him that their CHA
would try their level best to clear the consignment under CTH 8434;

(ii) he has been shown printout of his email dtd.6/11/2OO7 to Mukesh Dave at his
email ID mukeshdavqOamulcoop with copies to dharmesh(Oqroupeathani'com and
stated that by the said email he had informed that he would first ta-lk to their CHA i.e.
M/s. Group Gathali to find out whether they would clear the goods i'e. Butter
Wrapping Machine under CTH 8434; that he had further informed that if the CHA was
tentative, they would not give the job to them;

(iii) he has been shown printout of his email dtd.l2/7712OO7 sent to Shri Mukesh
Dave at his email idmukeshdav@amul.coop with copies to Shri S. S. Bhatnagar, Shri
Kumar Satvik and Shri Kalpesh Darji at his email id kelpesh@qroupgathani.com and
stated that Shri Kalpesh Darji had informed certain issues to Shri Mukesh Dave vide
email dtd.7/11/2OO7 and which was forwarded to him by Shri Mukesh Dave on
12/1ll2OO7; that in his email Shri Kalpesh Darji had informed that the clearance of
Butter Wrapping Machine under CTH 8434 was possible subject to some changes i.e.
1) In the invoice t]'e Tariff No. should be changed frorn 84.22 to 84.34 and 2) It should
be mentioned at the top of the invoice "dairy machinery";

(iv) he further stated that in response to this, he had informed that he would ask
the supplier to redo the invoice and send it to him by courier, that he had also
informed that it was not possible to get a cata.logue showing use of the machine as
dairy machinery as the supplier has a standard catalogue and would not create a new
one just for them; that Shri Kalpesh had further asked them to get the place of
delivery changed from ICD to JNPI to which he had informed that they would get a
letter from the supplier for this charrge;



(v) he has been shown his email dtd.13/ 1l /2OO7 sent to Shri Mukesh Dave at his
email ID mukeshdav@amul.coop with copies to Shri S' S. Bhatnagar, Shri Kumar
Satvik, Shri Kalpesh Darji at his email id kalpesh@qroupqathani.com and Shri N.

Zaven and. stated that by the said email he had informed that the new/revised invoice
with the Dairy Machinery inscription and the HS 84.34.20.00 had come over email
a]1d he was ready to send the documents to the CHA; that he had further informed
that as a catalogue specific to CTH 8434 was not available; the CHA had to work with
the write up given by them and Mehesana Dairy.

10. Further statement of Shri K. Shankar lyer, Deputy General Manager (BMC) of
M/S. IDMC Limited, 443-8, GIDC Estate, Vithal Udhyog Nagar, District Anand was
recorded on2O /Oa /2OlO under Section 108 of the Customs Act, 1962,wherein he,
interalia stated that:

(i) that he produces copies of sale invoice no. 07-O8lP2/0A6449 dtd. 29.03.2008,
O8-O9/P21912015 dtd. 10.05.2008, o8-OglP5/922293 dtd. 06.11'2008 and o8-
09 /P51922396 dtd. 06.02.2009 in respect of goods imported Vide bill of entry No.
931985 dated 28.07.2008, 750646 dated 16.01.2009 arrd 670563 dated 16.01.2008;

(il) that vide invoice no. 07 -O8 / P21086449 dtd.29.O3.2OO8, they have sold 2 No's of
'Tetra Centri' and vide invoice no. O8-O9 /P21912015 dtd. 10.O5.2008 they had sold 1

'separator' which were imported vide Bill of Entry No. 670563 dated 16.01'2008; that
the descripLion of the said goods were shown in the said BE were Self Cleaning
Separator Tetra Centri';

(iil) that vide invoice no. O8-O9 /PS /922293 dtd. 06. 1 1.2008, they have sold 2 no's of
'Tetra Centii', which were imported vide BE No. 931985 dated 28.07.2008; that the
description of the said goods were shown in the said BE 'Tetra Centri Self Cleaning
Separator';

(iv) that vide invoice no. O8-O9 /PS /922396 dtd. 06.02.2009, ttrey have sold 1 no of
'Centrifuges Tri Purpose Self Cleaning T\zpe', which was imported vide BE No' 750646
dated 1 6.O 1.2009 under description'Milk Skimming Separator' ;

(") that the imported and sold goods are the same but the description shown in the
sale invoices is as per their customer's purchase order, therefore, there are difference
in the description in their sale invoices and Bill of Entries;

(vi) thar vide Bill of entry No.633390 dated O5.05.2OO7 they have imported total 6
No's of Evaporator Plate 2 & 3 KL', which are components of Bulk Milk Cooling
Machine and it is very difficult to identi$z in which Bulk Milk Cooling Machines they
used, therefore, he is unable to produce their sale invoices or aly other sale details;

(vii) that he has been shown the printouts of some emails retrieved under
panchnama dtd. 23.06.2010 from the laptop which was seized by the offrcers of DRI
from the olfice premises of M/s. Padmavati Agencies Pvt. Ltd., Ahmedabad under
panchnama dated 21.04.2O 10;

(viii) that he has been shown printout of arr email dtd 13.11.2007 of Shri R A Modi
from his id ramodi@mehsanaunion.coop to Shri Mukesh Dave at his email ID
mukeshdavd@amul.coop arrd he states that by the said email Shri R. A. Modi, Dy. GM
(F&A), Mehsana union had forwarded a draft letter address to the Asstt.
Commissioner of Customs alongwith the technical specifications and technical data of
the Butter Wrapping Machine to Shri Mukesh Dave of M/s. GCMMFL; that in the said
technical data of the Butter Wrapping Machine it is tried to show the use of t]le
machine as dairy machinery so that it can be cleared under CTH 8434;

(ix) that he has been shown printout of an email dtd. 14.11.2007 of Shri Kumar
Satvik to him at his mail id ksiye(E-idmc.coop and he states that by the said email Shri
Kumar Satvik, Assistant Manager, Dairy & Allied Group, M/s. IDMC Ltd. had sent
technical write up for Butter packing Machine of Mehsana; that the said technical
write up had been sent by him to Shri Mukesh Dave at his email ID
mukeshdave@amul.coop with a request to send the same to Mehsana Dairy and get an
appropriate write up from them; that he a.1so informed him that he was awaiting the
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revised rnvoice; that subsequently, the said thecnical write up had been sent to
Mukesh Dave at his email ID mukeshdav@arnuL.coop to Shri R A Modi at his id
ramodi@mehsanaunion.coop with copes to Shri Dharmesh and Shri Kalpesh Darji at
their email
respectively;

id dtrarmesh@sroupgathari.com ald ka.lpesh@groupgathani.com

(x) that he has been shown printout of his email dtd.28.1l.2OO7 lo Shri Mukesh
Dave at his t:mail ID mukeshdave@amul.coop with copies to
dharme u thani.com and kalpesh@groupqathani.com ald he states that by
the said email he had informed Shri Dharmeshbhai that he (dharmesh) is acting as
their CHA for clearance of Butter Wrapping Machine as Dairy Machine for Mehsana
Dairy and asked him about the status of clearance of the goods as the same had
already been delayed on account to the documentation adjustments to be made for
facilitating them clearance under 8434.

1O.1 Another statement of Shri K. Shankar Iyer, Deputy General Manager (BMC)
M/s. IDMC Limited, 443-E}, GIDC Estate, Vithal Udhyog Nagar, District Anand was
recorded on O9IO9/2O70 under Section 108 of the Customs Act, 1962, wherein he,
inter aiia, stated that;

} he was shown a proforma invoice bearing No.262 d,ated 02/ll/2005, contained
in a frle bearing no.2, issued by M/s. RO Ka Industries; Denmak for supply of
01 3OOO L bare milk cooling tank with 2 X 8.5 HP HGZ lOO condensing units
for 134A and separate installation, in this regard he stated that the said
proforma invoice bears his sigrature and that of Shri Mahesh Chandra, who
was Managing Director of M/S IDMC at that time; that the said proforma invoice
was for bulk milk cooling tank wit]. condensing unit;

)> on being shown an Application & Guarantee for issue of documentarlr
creditdtd. 13/ I 2l2OOS made to the UTI Bank Ltd, Vallabh Vidyanagar, he stated
that the said application has been signed by him and Shri Mahesh Chandra;
that in the said application, the goods have been described as Dairy Machinery -

System for Milk 3OO0L;

) on being shown a Purchase Order No. 5030155 QC dtdlT llo/2005 of M/s.
Glaxo Smith Kline Consumer Healthcare Ltd, issued to M/s. IDMC for supply of
01 Buik Milk Cooler with refrigeration control panel, capacity 3OOO litres and
comprising of twin condensing units with twin compressors suitable for R134A
refrigerant and bill of entry no.620224 dtd.281112006 frled for importing the
said goods, he stated that the description of the goods in the application for
documentary credit a well as in the bill of entry has been mis-declared; that the
description of the goods in the bi-ll of entry has been mis-declared to avail
exemption from pal.rnent of CVD under Noti. No.6 /2OO2-CE dtd. l/3/2OO2as
amended;

! on being shown Bil1s of Entry No. 614454 dtd. O2/OSl2OO5 and No. 617648
dtd. O7/IO/2O05 contained in the seized file listed at Sr. No. 27 and 24
respectively of the panchnama dtd.15/3/2010 he stated that vide BE No.
614454 dtd 02/05/2OO5 and No. 617648 dtd. 07 llO/2005, they had imported
"Dairy Machinery 5000 L RKC Milk Cooling Tank" and "RKC, 3000 L MiIk
Cooling Tank' respectively by classifying the said goods under Customs Tariff
Heading 841 86950 and paid all duties of customs viz. basic custom duty, CVD,
cess etc.; on being specifically, asked why from about October, 2005 they have
changed the classifrcation of the said goods under CTH 84342000 describing the
goods "Dairy Machinery System for Milk Cap.3OOOL/400OL/ SOOOL", he stated
that descripdon and Customs Tariff Heading of the said goods were changed to
avail exemption from payment of CVD under Noti. No-6/2002-CE dtd.ll3/2OO2
as amended;

on being shown Invoice No. 60334 dtd.30.9.2005 of M/s. RO Ka Industries,
Denmark, BilI o1 Lading No. BLSIND-OC dtd.L6/LO12005 and a Packing list of
M/s. Ro Ka Industries, Denmark contained in the frle bearing No.3, he stated
that the said invoice and packing list were issued to M/s. IDMC Ltd for "04
Dairy Machinery - 5000 L RKC Bare Milk Cooling System" ard said BL for "04
MiIk Cooling Tank Parts", however, in the said invoice and packmg list the "Bare
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MiIk cooling and Model 1" have been struck off by hand and the words "FOR

MILK"addedbyhandsothatthedescriptionreadsas''DairyMachinery5oo0L
RKC System for Milk"; that similarly, in the said BL words "Milk Cooling Tank
Parts" have been struck off by hand and the words "Systems For Milk 5000 L
RKC" added by hand; that he is not able to identifu the handwriting or the
person who has made the corrections;

) that he had instructed their overseas supplier through his email dtd.
24/lOl2OOS to use the nomenclature "DAIRY MACHINERY - SYSTEMS FOR
MILK"; on being shown another Invoice No. 60334 dtd. 30.9.2005 of M/s. RO Ka
Industries, Denmark and Bill of Lading No. BLSIND-OO9I dtd.l6/1Ol2OOS
contained in the same frle, he stated that these are the same documents
wherein the nomenclature was changed and mentioned as ,,DAIRy MACHINERY
- SYSTEMS FoR MILK" by their overseas suppliers as per his instruction; that
the description of the said goods were changed to avail exemption from paSrment

. of CVD under Noti. NI.6/2OO2-CE dtd. ). /gl2OO2 as amended.

11. M/s. IDMC Ltd, Anand had in the course of the investigations admitted that
Separators were wrongly classified and

I
M/s. Mother Dairy Fruit & Vegetabie pvtLtd,Unit-pitkh uwa Dairy, 36 KM S

Market Value (Rs.

Hapur Road, Pilkhuwa, Ghaziabad
tone, o4 3,29,32,794.OO

1,25,46,085.00

r,36,33,287.OO

5,97,12,766.OO

Y/^1.. ?-":I=tha Dist. co-oprroducers Union Ltd., (Banas
r-alanpur, Gujarat

M/s.Rohtak District Co_o
tt-oducers Union Ltd, A/c
E xpansron project, Rohtak

. Milk
Dai.y),

perative Milk
Rohtak Dairy

0l

oi

o6TOTAL

13. LEGAL PROVISIONS:

A. The Trade ta Re 199

of prouisloas of thl" _Act, rules, orders aadimport shall be m.ade_by L, *.l.i.Hl.r. _s Act, the rutes and ..a.." -iaJil"i.rll".. 
"rroeing in force.

S.No.

2

3
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B. Foreign Trade IRegulationl 1993

It) Rule 1 1. Declaratlon as to value aad quellty of imported goods' - On the

importation into, or exportation out of, any customs ports of any goods, whether liable

todutyornot,theownerofsuchgoodsshallintheBillofEntryortheShippingBill
or aIIi other documents prescribed tate

the vhue, quality and dlscription and

belief and in case of exportation of goods, n of
the

r or consignee in pursuance of -which 
the

cribe a dJclararion of the truth of such

rial Particular'

(2) No person shaJl employ any corupt or fraudulent practice for the purposes of

obtaining any licence ot ""iottit'g 
or exporting any goods'

(Cf Customs Act', 1962

(lt sectioa 2(3e| "smuggling" in relation t".TJ.9l!!.";IiH",ii'.:""t":;":"Ti:i"
*t i"t, *itt render such goods liable to conflscatron unl

of such dutY'

IProvtded that the [Principal q""1*::::'ot:t ;";:ff "T;'Tff ::""::'J;

",","'I'i"JIi' 
,L:::fi"Xt"li,:L::J"":,"L",.Tlllr,"'i,," 

"",ry 
to be'presented in

electronicallY lon the ct

anY other manner :
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warehousing the same.

(4) The importer while presenting a bill of entry shall at the foot thereof make

and subscribe to a declaration as to the truth of the contents of such bill of entry and
shall, in support of such declaration, produce to the proper officer the invoice,.if any,

[and such other documents relating to the imported goods as may be prescribed].

(v) sectloa 111 - Coafiscatloa of laproperly lapotted goods, etc,- The following
goods brought from the place outside India shall be liable for confiscation-

(d) any goods which are imported or attempted to be imported or are brought
*ittrin tt " Indian customs waters for the purpose of being imported, contrary to any
prohibition imposed by or under this Act or any other 1aw for the time being in force;

i-) [..ry goods which do not correspond in respect of va]ue or in any other particular]
*i*r trre ent.y made under this Act or in the case of baggage with tl1e declaration
mad.e under section 77 [in respect thereof, or in the case of goods under
transshipment, with the declaration for transshipment referred to in the proviso to
sub-section (1) of section 541;

(vi) Section 112- Penalty for lmproper itnPortation of goods' etc'Any Persotr-
who, in relation to any goods, does or omits to do any act (a) which act or omission
would render such good.s liable to confiscation under section 111, or abets the doing
or omission of such an act, or

who acquires possession of or is in any way concemed in (b) carrying, removing,
depositing, harbouring, keeping, concealing, selling or purchasing, or in any other
manner aiafing with any goods which he knows or has reason to believe are liable to
confiscation under section ll1,

shall be liable, ... ...

(vii) sectlon 114A - Penalty for short levy or noa lerry of duty in certain cases:-
where the duty has not been levied or has been short-levied or the interest has not
been charged or paid or has [xxx] been part paid or the duty or interest has been

erroneously refunded by reason of collusion or urny wilful mis-statement or
suppression of facts, the person who is liable to pay the duty or interest, as the case

-"y ue, as determined under [sub-section (8) of section 28] shall also be liable to pay

a penalty equa-l to the duty or interest so determined.

D. Notlflcatlo o, No. 61 2OO2'Ce dated Ol lOS|2OO2, as amended:

In exercise of the powers conferred by sub-section (1) of section 5A of the centra]
Excise Act, lg44 (l of ).944), the Centra] Government, being satisfied that it is
necessary in the public interest so to do, hereby exempts excisable goods of tJre

description specifred in column (3) of the Table below or specified in column (3) of the
said Table read with the concerned List appended hereto, as the case may be, and
falling within the chapter, heading No. or sub-heading No. of the First Schedule to the
central Excise Tariff Act, 1985 (5 of 1986) (hereinarter referred to as t].e centra-l
Excise Tariff Act), specified in the corresponding entry in column (2) of the said Table,

(a) from so much of the duty of excise specified thereon under t].e First Schedule
(hereinafter referred to as the First Schedule) to the Central Excise Tariff Act, as is in
excess of the amount calculated at the rate specified in tJre corresponding entry in
column (4) of the said Table; and

(b) from so much of the Special duty of excise leviable thereon under tl.e Second
Schedule (hereinafter referred to as the Second Schedule) to the Central Excise Tariff
Act, as is in excess of the amount calculated at the rate specified in the corresponding
entry in column (5) of the said Table,

subject to the relevant conditions specified in the Annexure to this notifrcation, and
referred to in the corresponding entry in column (6) of the said Table :
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Notificatlon No. 6/2OO6-CE dated Ol lOS 12o,o,6' as amended:

In exercise of the powers conferred by sub-section (1) of section 5A of the central
Excise Act, lg44 11 of 19441, the central Government, on being satislied that it is
necessary in the public interest so to do, hereby exempts the excisable goods of the

description specified in column (3) of the Table given below read \Mith the relevant List
appenhed heieto, as the case may be, and falling within the Chapter, heading or sub-

rriaaing or tariff item of the First Schedule to the Central Excise Tariff Act, 1985 (5 of
1936) (hereinafter referred to as the central Excise Tariff Act), as are given in the
corresponding entry in column (2) of the said Table, from so much of the duty of excise

specifred thereon under t].e First schedule to the central Excise Tariff Act, as is in
excess of the amount ca-lculated at the rate specified in the corresponding entry in
column (4) of the said Table and subject to the relevant conditions specified in the

Annexure to this notiflcation, and condition number of which is referred to in the

corresponding entry in column (5) of the Table aforesaid:

Provided that nothing contained in this notifrcation shall apply to goods specihed

against S. No. 10 ofthe said Table on or after the lst day of May,2OO7.

Explanation. - For the purposes of this notifrcation, the rates specifred in
columns (4) of the said Table are od ualorem rates, unless otherwise specified.

TABLE

Provided that nothing contained in this noti-fication shall apply to goods falling under
sub,heading No. 3605.10 against S. Nos. 65, 66, 67 and 68 of the said Table on or
after the lst day of APril, 2OO2 :

provided further that nothing contained in this notifrcation shall apply to the goods

specified against S. Nos. 193, 195, 199 and 200 of the said Table on or after the lst
day of March, 20O5.

Explanation. - For the purposes of this notifrcation, the rates specified in columns (4)

,rra 1S; of tn. said Table are ad valorem rates, unless otherwise specified :-

Explanation. - For tl.e purposes of this notification, the rates specified in columns (4)

and (5) ofthe said Tab1e are ad valorem rates, unless otherwise specified :-

Table

DISCUSSION OF IIHE EVIDENCES

L4, From the investigations conducted and evidences on record and as discussed

above, it is evident thai M/s. IDMC Limited have imported Bulk Milk Coding Tanks
(BMCj, Evaporator plates and Separators. These goods are dealt with separately.

14.1 The BMC as is evident from the statements of the various person is used for
cooling milk to the desired temperature and storing the same. The BMC are primarily
used 6y the village milk collection centers for collecting and storing milk before the

same is further transported to the Milk Dairies. M/s. IDMC Ltd have during the period
from october, 2oo5 to January, 20O8 imported BMC claiming classi.fication under cTH
84.34 as Dairy Machinery. M/s. IDMC have imported the BMC by describing them as

S. No.
Chapter or

heading No. or
sub-heading No.

Description of
goods

Rate under
the First
Schedule

Rate under
the Second
Schedule

Condition
No.

(1) (2) (3) (4) (5) (6)

293 94.34 A11 Goods Ni1

S

No.

Chapter or
heading \1o. or

sub-heading No

Description of
goods

Rate under
the First
Schedule

Condition
No.

(1) (2) (3) (4) (s) (6)

11 94.34 A11 Goods Ni1
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'bare milk cooling system' arrd claimed the same to be classifiable as Dairy Machinery
on the ground that the same are specifrcally designed for storage of milk and are fitted
with spray ball and lockable manholes. It is reievant to refer to the statement
dtd.25/5l2O1O of Shri Mahesh Chandra, the former Managing Director of M/s. IDMC
Ltd wherein he explained briefly the bulk milk cooling tanks, its components and the
functioning of the BMC. Shri Mahesh chandra had stated that the bulk milk cooling
tanks mainly consist of a milk tank, condensing unit, controls arrd agitator and that
the cond.ensing unit is always as extemal part. Shri Mahesh Chandra further stated
that the milk tank is different from any other storage tanks to the extent that it
consists of an evaporator plate at the bottom of the tank and that the function of the
evaporator is to cool the milk inside the storage tank.

L4.2. At this stage it is relevant to refer to the Harmonized System of Nomenclature
Explanatory Notes to Chapter 84.34 which covers Milking Machines and Dairy
Machinery. The relevant part of the explarratory notes of chapter 84.34, as in force at
the relevant time, is as under:-

"In the machines of larger capacity, the various components are usually
sepa-rate. A variable number of mitking pails may be connected to the vacuum
pump unit by, piping. Certain qpes have no milk pails the milk passing
directly from the teat-cups to the cooling apparatus or storage tanks along a
pipeJine, generally fixed.

When presented together, the various component of such machines are
classified in this heading as constituting a functional unit within the meaning
of Note 4 to Section XVI(see the General Explanatory Note to that Section).
However, apDaratus ald appliar:.ces which do not contribullg directlv to the
milkins function filters Coolins devices sto tanks aratus for c1eanln sTAge D

the teat-cups alld oioe-lines. etc.) are not classified in this headine but in
their appropri ate headines".

Further, as per the HSN, 8434

"The majority of machines for processing milk depend essentially on the
principle of heat exchalge and are therefore, excluded (heading 84.19) e.g.
apparatus for pasteurization, stassanisation or sterilization, apparatus for
condensing or drying milk, milk coolers".

"The heading further excludes:-

(a) Refrigerating appliances (whether or not specially designed for cooling or
keeping milk) and milk cooling vats, incorporating an evaporator of a refrigerating
unit (heading 84. 18)"..

14.3 From the HSN Explanatory Notes in respect of chapter 84.34, as mentioned
above it is clear that the cooling devices, storage tanks as well those machines which
essentially depend on the principle of heat exchange are excluded from the purview of
Chapter 84.34. In fact the HSN specifrca-lly classifres the machines functioning on the
principle of heat exchange under chapter 84.19. More importantly the HSN specifically
excludes refrigerating appliances and milk cooling vats, incorporating an evaporator of
a refrigerating unit from the purview of chapter 84.34 ald classifies them under
chapter 84.18.

14.4 14.4 The bulk milk cooling tanks imported by M/s. IDMC Ltd are required to be
examined in the light of the HSN explanatory notes. It is seen from the specification to
the indent issued by M/s. IDMC arrd under which the BMC were imported by them
ttrat the BMC imported were aI1 fltted with evaporator ald is mentioned in the indents
at 1(a) as "SS 3O4/Insulated cooling tank with evaporator". Further, Shri Mahesh
Chandra, the former Managing Director of M/s. IDMC Ltd, Shri Kuldeep Singh
Sisodia, Senior Executive (Production) of M/s. IDMC Limited and Shri Deepakkumar
Mohanbhai Bhadania, Assistant Manager (Marketing) M/s. IDMC Limited have in
their statements recorded under Section 108 of the Customs Acl, 1962 stated that the
bulk milk cooling talks imported sold by them were fitted with evaporator. These
persons have also admitted that the milk inside the tank cannot be cooled without the
evaporator. Shri Mahesh Chandra has also stated that the condensing unit is always
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an extemal part of the bulk milk cooling tanks. This is in consonance with phrase
used in the HSN Explanatory notes incorporating an evaporator of a refrigerating
unit'.

14.5 In view of the above fact that the BMC imported by M/s. IDMC Ltd were all
frtted with evaporator, the same are excluded from Chapter 84.34 and appears to be
correctly classifiable under Chapter 84.18 in terms of the HSN explanatory notes.

14.6 It also appeared that the Bulk milk cooling tanks imported by M/s. IDMC Ltd
are neither fitted with ally Agitator, Agitator Motor, Stirrer etc, Further Shri Mahesh
Chandra, the former Malaging Director of M/s. IDMC Ltd, Shri Kuldeep Silgh
Sisodia, Senior Executive (Production) of M/s. IDMC Limited and Shri Deepakkumar
Mohanbhai Bhadania, Assistant Manager (Marketing) M/s. IDMC Limited have in
their statements recorded under Section 108 of the Customs Act, 7962 stated that the
bulk milk cooling tanks imported were not fitted with either Agitator or Agitator Motor.
The Agitator was manufactured at site and frtted to the bulk milk cooling tanks along
with the Agitator Motor. Therefore, even on this count they are excluded from the
purview of chapter 84.34 and appeared to be classifiable under chapter 84.18 as the
sarne are fitted with evaporator.

14.7 The fact that M/s. IDMC Ltd had imported bulk milk cooling tanks and not
bare tanks is also evidenced from the details contained in their balance sheets for the
period 2OO5-2006 and 2006-2007. As per Schedule 16 of the balance sheet of M/s.
IDMC Ltd for the flnancial year 2005-2006 they had during 2OO4-2OO5 sold 39 bulk
miik cooling tanks and during 20O5-2O06 they had sold 60 bulk milk cooling tanks.
Further, as per Schedule 14 of the ba-lance sheet of M/s. IDMC Ltd for the financial
year 2O06-2007 they had sold 83 bulk milk cooling tanks during the year 2006-2007\.
Shri Mahesh Chandra, the former Managing Director had in his statement
dtd.25 /OS l2O10 stated that the traded goods means the goods imported or purchased
loca.lly and sold by them without carrying out any malufacturing activity on the said
goods. What this implies is that the bulk milk cooling tanks shown as traded goods in
the ba-Iance sheets of M/s. IDMC Ltd are those which have been purchased arrd sold
by them as such. This is indicative of the fact that the goods imported by them by
under the description of "DAIRY MACHINERY - SYSTEMS FOR MILK" are nothing but
bulk milk cooling tanks.

14.8 In view of the above facts and evidences it appeared that M/s. IDMC Ltd had
imported bulk milk cooling tanks which are correctly classifiable under chapter 84.18.
However, they had deliberately mis-declared them as Dairy Machinery -System 

for
Milk at the time of import and thereby mis-ciassified them under chapter 84.34 in
order to evade pavment of CVD on it. The fact that the bulk milk cooling tanks were
consciously and deliberately mis-declared with a view to evade PaJrment of Customs

the email dtd..24/IO/2OO5 of Shri K. Shankar Iyer,
of M/ s. IDMC Limited sent from his email id

ielsen of M/s. Ro- Ka Industries Ltd, at her email id

duty/CVD is clearly evidenced by
Deputy General Manager (BMC)

hn@ro-ka.com Shd K. S. Iyer had by this email instructed her to use the nomenclature
"DAIRY MACHINERY - SYSTEMS FOR MILK" and informed her that "if you see the last

ksive(Ejdmc.coop to Mr. Hanne N

LC we have used this nomenclature. However, you have shipped the tanks using the
nomenclature "Milk Cooling Tanks". If you use Milk Cooling Tank nomenclature, we

have to pay more customs duties"' Shri K. S' Iyer was asked regarding the goods

shipped under this description a]ld he stated that the goods were milk cooling tanks.
shri K. s. Iyer agreed that the bulk milk cooling tanks imported by them does not
merit classification under Chapter head 843420O and that CVD is payable on the
salne.

14.9 The fact that M/s. IDMC Ltd were detiberately mis-declaring the bulk milk
cooling tanks is zrlso further evidenced by the fact that though the proforma
invoicJ bearing No. 262 dtd.O2/11/2OO5 issued by M/s. RO Ka Industries, Denmark
was in respect of 01 30OO L bare mi.lk cooling tank with 2 X 8.5 HP HGZ 7OO

condensing units for l34A arld separate installation, they had in their Application &
cuarantee for issue of documentary credit dtd.13/12/2OO5 made to the UTI Bank Ltd'
Vallabh Vidyanagar described the goods as Dairy Machinery - System for Milk 3OOOL.

14,10 That M/s. IDMC Ltd had coasclously, kaowlogly aad deliberately iadulged
ln misdeclaratlon of the goods lrnPorted by them wlth a view to evade Customs
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duty is a.1so strengthened by the fact that tJle goods as mentioned in proforma invoice
no.262 dtd.O2l11/2OO5 were meant for supply to M/s. Glaxo Shithkline Consumer
Hea-lthcare Ltd who .had vide purchase order No.5030155 QC dtd.l7 /lO/2OO5 place
an order for supply of 01 Bulk Milk Cooler vrith refrigeration control panel capacity
3000 litres and comprising of twin condensing units with twin compressors suitable
for R134A refrigerant. Despite the above facts, M/ s. IDMC Ltd had imported the
aJoresaid goods under bill of entry r.o. 620224 dtd28 /Ol /2006 describing them as
Dairy Machinery - System for Milk 3000L and classifying them under chapter 84.34,
claiming exemption from payment of CVD under noti. No.6/2002-CE dtd.l /3/2OO2 as
amended. When Shri Mahesh Chandra, the former Managing Director of M/s. IDMC
Ltd was questioned in this regard on 25/05/2010, he stated that the description of the
goods in the application for documentarJr credit as well as in the bill of entry has been
deliberately mis-declared. Shri K. S. Iyer was questioned in this regard on 09/09/2OlO
and he admitted in his statement that the description of the goods was mis-declared
by them with a view to avail exemption from CVD under Notihcation No. 6 /2OO2-CE
dtd. t/s/2oo2.

14,13 That M/s. IDMC Ltd, Anand were deliberately mis-declaring and consequently
mis-classifying the Bulk Milk Cooling Talks so as to wrongly avail exemption from
CVD is a-1so strengthened by the fact that prior to October, 2OO5 they were classifying
the said goods under CTH 84186950. This fact has also been confirmed by Shri K.
Iyer, Deputy General Manager (BMC) in his statement dtd.15/03/2010;
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14.11It appeared that M/S. IDMC Ltd were deliberately mis-declaring the bulk milk
tanks imported by them and were getting the invoices and bil1s of lading issued from
their suppiiers to facilitate the mis-declaration of the description at the time of import
is further evidenced by the following. M/s. Ro-Ka Industries had issued Invoice
No.6O334 dtd.3o /09 /2OO5 to M/s. IDMC Ltd for supply of4 nos. of Dairy Machinery -
5000L- Bare Milk Cooling Systems which were shipped in Container No. TEXU
4342525 under bill of lading No.BLSIND-OO91 dtd. 16/10/2OO5. The description of
the goods in the said bill of lading was mentioned as Milk Cooling Tank Parts. The
documents recovered from M/s. IDMC Ltd in the course of the searches contained the
above said invoice and bill of lading. On scrutiny of these documents it is seen that
the description of the goods in the invoice has been corrected by hand to read as
"DAIRY MACHINERY - 5OOO L RKC BARE MILK COOLING SYSTEM, MODEL 1

SYSTEM FOR MILK", where the words System for Milk has been written by hand and
the words Bare Milk Cooling System, Model-1 has been struck of by hand. Similarly,
in the bill of lading the description of tJre goods has been corrected by hand to read as
"MILK COOLING TANK PARTS. SYSTEMS FOR MILK 5000 L RKC", where the words
Milk Cooling Tank Pars has been struck of by hand and the words Systems for Milk
5000 L RKC has been added by hand.

14.12 Further, the packing list issued by M/s. Ro-Ka Industries Ltd in respect of
container No. TEXU 4342525 was aLso corrected by hand to read as: DAIRY
MACHINERY-I NOS. SOOO L RKC BARE MILK COOLING SYSTEM MODEL 1 FOR
MILK. By striking out the words bare milk cooling system ald adding the words for
milk, the description has been corrected to read as Dairy Machinery- 5000 L RKC
System for Milk, Shri Mahesh Chardra and Shri K. S. Iyer were questioned in this
regard and asked as to who had made tl:e corrections by hand, however, both denied
knowing the identity ofthe person who had made the corrections. However, Shri K. S.
Iyer admitted that he had instructed the supplier vide email dtd.24 / 70 /2OO5 to
change the description. M/s. Ro-Ka Industries, as per the instructions received from
Shri K. S. Iyer changed the description in the invoice arid packing list and sent a
revised invoice to M/s. IDMC Ltd which was submitted by them to the Customs at
the time of friing bill of entry No.618609 dtd.19 /ll /2OO5 for import of the said goods
by classifying them under CTH 84.34 ald claiming exemption from CVD Shri K. S.
Iyer admitted that the description was changed with a view to avail the exemption
from CVD under Noti. No.6/2O02-CE 1/312OO2. It is therefore, clearly evident from
the above that the description of the goods imported by M/S. IDMC Ltd. Anand were
being mentioned by the suppliers in their documents as per the instructions of M/s.
IDMC Ltd. It is also evident that the description of the goods was being deiiberately
mis-declared by M/s IDMC Ltd, Anand so as to wrongly avail of the exemption from
CVD under the relevant notiflcation.



15. M/s. IDMC Ltd. have also imported Separators by claiming classrfication under
chapter 84.34. They have, at the time of importing the said goods declared the same

as SLlf Cleaning Separators. The Harmonized System of Nomenclature Explanatory
Notes to chapter 84.34 which covers Milking Machines and Ddry Machinery
specifrcally excludes Cream Separators. The relevant part of the explanatory notes of
chapter 84.34, as in force at the relevant time, is as under:-

"The majority of machines for processing milk depend essentially on
principle of heat exchange and are therefore, exclude (heading 84'19)
apparatus lbr pasteurization, stassanisation or sterillzation; appaJatus
condensing or drying milk; milk coolers".

the
e.g.
for

"The heading further excludes:-

(a) ..

(b) cream separators, filter-presses and other frltering or clarifying machinery of
apparatus (heading 84.21).. ..

15.1 Even from a plain reading of the HSN Explanatory notes it is clear that the
cream separators are excluded from the purview of chapter 84.34 and these goods are

classified under chapter 84.21. However, despite that above, M/s. IDMC Ltd have at
the time of import oi th" C.""- Separators mis-classified them under chapter 84.34.
They had declared them as 'self cleaning seParator 'Tetra Centrl" 'Tetra centri'
Seli Cleaning Separator, aad 'Milk Ski.ming Separator'. Despite importing
Milk/Cream Siparalo., M/s. IDMC Ltd it appears, have failed to give the correct and
complete description of the goods imported by them and resorted to vague description
of the said goodi with a view to mis-lead the authorities about the actual nature of the
goods imported and thereby mis-classify them under chapter 84.34. The reason for
fr,f7". IOMC Ltd not declaring the goods imported by them as Cream Separators and
deliberately making ajl incomplete and vague/general description of the goods

imported arrd avoiding the use of the actua-l description of the goods is apparently in
view of the fact that the cTH/CETH 84211100 specifrca-1ly covers cream separators.
The act of mis-classification of the Separators imported by M/s. IDMC Ltd has been

admitted by Shri I(. S. Iyer, Deputy General Manager (BMC) ol M/s. IDMC Ijmited in
the course of his statements recorded on l5lo3l2u.0 and 18/03/2010. In his
statements he admitted that Separators are classifiable under heading 842land that
the exemption from CVD was wrongly claimed by them.

16. M/s. 1DMC Ltd have also imported Evaporator Plates by mis-classi$,ing them
under cTH 84349020 as Component of Dairy Machinery. However, the evaporator
plates are components of the Bulk Milk cooling tanks which have a.1so been admitted
ty Shri K. S. iyer in his statement dtd.2O/O8/201O. As discussed in the foregoing
p-aragraphs, buit< milk cooling tanks are classihable under CTH 84186990. It has also

teen brougtrt out in the foregoing paragraphs that the evaporator is a heat exchanger
a11d this fict has also been confrrmed by the personnel of M/s. IDMC Ltd in their
statements. The Evaporator Plates are therefore appeared to be classifiable under CTH

84195020 which spicifically covers Plate type heat exchange units. Accordingly, it
appears that M/s. IDMC Ltd have mis-declared the goods as components of dairy
machinery and have thereby mis-classified the evaporator plates under CTH
g3439020 and wrongly claimed the benefit of exemption from cvD under Noti. No.

6/2OO6-CE drd.l/312006 (Sr. NO. 11) with the intention to evade payment of CVD'

17. M/s. IDMC Ltd have also indulged in smuggling of goods in as much as they
have purchased o 1 washing unit valued at Euro 1470 from M/s. westfalia Surge
Nordia A/S, Denmark under invoice No.61729 dtd.74/O7 12006. The said washing
Unit was shipped in conrainer No. FSCU 944204-4. M/s. IDMC Ltd had filed bill of
entry no.6253b2 dtd..2tlo8/2106 in respect of 06 pcs of Dairy Machinery System for
milk Cap.5000 1tr which was shipped in container no. FSCU 944204-4. They had
however, failed to declal.e washing Unit which was also shipped in the said container.
When Shri K. S. Iyer, Deputy General Manager (BMC) of M/s. IDMC Limited was
questioned in this regard on la/O3/2O10, he admitted that washing Unit was not
declared in the bill of entry frled by, them and that they had evaded duty in respect of
the said Washing Unit.
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1E. The fact that M/s. IDMC Ltd have mis-declared the goods imported and cleared
by them as well as sold on high seas sale basis as well as producing invoices declaring
the goods as per their requirement and convenience is further strengthened by the
email dtd.06/ 11/2OO7 of Shri K. S. Iyer to Shri Mukesh Dave of M/s. GCMMFL. The
series of email correspondence was in respect of import of Butter Wrapping Machine
for one of the Milk Dairies under M/s. GCMMFL umbrella. In these email
correspondence Shri K. S. Iyer clearly spells out that the import of the Butter
Wrapping Machine is to be under chapter 84.34. It is also evident from these emails
that Shri K. S. Iyer had got the suppliers invoice revised to show the goods as Dairy
Machinery as well getting ttre CTH revised from 84.22 to 84.34. The rationale behind
getting the supplier's invoice revised to show the goods as Diary Machinery and
changing the classification from 84.22 to 84.34 is clearly in view of the fact that the
HSN Explanatory notes specifrcally excludes machines for wrapping and weighing
butter from the purview of chapter 84.34 and classifres tl:.em under chapter 84.22 and
84.23. It is also apparent that the supplier had correctly classified the Butter
Wrapping Machine under Chapter 84.22. However, M/s. IDMC Ltd had deliberately
got the supplier. to change the classification to 84.34 so as to avail benefit of
exemption from CVD available to goods classifiable under chapter 84.34. The above
mentioned butter wrapping machine is not a part of the present notice and is referred
to only to establish the fact the M/s. IDMC Ltd are consciousiy and deliberately mis-
declaring the goods imported by them and are obtaining invoices showing
classification and description to enable them to mis-declare the goods and thereby
mis-classify them under chapter 84.34 and wrongly claim exemption from CVD under
Noti. No.6 / 2002-CE dtd. 1 / 3 / 2OO2atd, Noti. No.6 / 200 6-CE dtd. 1 I 3 / 2006.

19. It is, therefore, appeared that M/s. IDMC Ltd. Anand, had imported the
following goods by mis-declaring them as dairy machinery and mis-classifying them
under CTH 84.34. They had a.lso smuggled one Washing Unit in as much as they had
not declared the same in the bill of entry hled by them in respect of the container No.
F5CU944204-4.

The goods as mentioned above totally valued at Rs. 10,44,21,362.42 have been
imported by M/s. IDMC Ltd. Anand by mis-declaration and mis-classification. The
differential Customs duty amounting to Rs. 1,91,11,555.45 was short levied and short
paid by M/s. IDMC Ltd. Anand at the time of import.

20. It appeared from the above facts and evidences that M/s. IDMC Ltd. Anand had
knowingly and deliberately mis-declared the description of the goods and also mis-
classified them as Dairy Machinery with a view to wrongly avail the benefit of
exemption from CVD under Noti. No.6/2002-CE dtd. 1/3l2OO2 and Noti- No.6/20O6-
CE dtd. 1 /3 12006 with an intent to evade pa5rment of Customs duty of Rs.
1,91,11,555.45 as shown in Annexures A & B to the SCN. Hence, proviso to Section
28(1) of the Customs Act, 7962, for invoking the extended period for demand of duty is
applicable in the instalt case. The differentia.l Customs duty amounting to Rs.
1,91,1I,555.45 as indicated in Annexure-A & B to the SCN therefore. appears liable to
be recovered from M/S. IDMC Ltd, Anand under proviso to Section 28(1) of the
Customs Act, 7962, along with applicable interest under Section 28 AB ibid.

2O.1 The Milk/Cream Sepa-rators as detailed in Annexure ts' to the notice imported
at JNCH totally valued at Rs. 5,91,12,166/- (market value) seized under panchnama
dated 74/O9/2O1O, 15109/2OlO and 2l/O9/20I0 as detailed at para 12 above, have
been imported by M/S. IDMC Ltd, Anand by mis-declaring the description and mis-
classilication. M/s. IDMC Ltd, Vitha.l Udyog Nagar, Near Anand, Gujarat had not
discharged the full duty liability on the said seized goods in as much as they had by
mis-declaring description and mis-classifying the said goods deliberately in order to
avail exemption from pa5rment of CVD.

S
No

Description of the
goods

Quantity
(Nos.) Value (Rs.) Duty evaded

(Rs )

I Bulk Milk Cooling Tanks 161 6,t2,69,457.27 1,t7,44,132.92
.) Milk/Cream Separator 06 4,22,51,067.97 77,40,882.37
3 Evaporator Plates 16 8,13,078. r8 7,54,300.76
4 Washing Unit o1 a7,759.OO 32,239.40

TOTAL to,44,27,362.42 1 ,91,1 1 ,555.45
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2O.2 M/s. IDMC Ltd have also imported Bulk Milk cooling Tanks, Evaporator Plates

by deliberately mis-declaring t].e description and thereby mis-classifying them as

Dairy Vtachinery. Further, M/s' IDMC Ltd, Anand have a-lso imported one Washing
Unit without declaring the same and without liling bill of entry. These goods totally
valued Rs.6,21,70,294.45, as per Annexure 'A', which are not available for seizure

have been imported in contravention of the provisions of section 46 (4) of the customs
Act, 7962. For these contraventions and violations, the goods fa.ll under the ambit of
smuggled goods within the meaning of Section 2(39) of the Customs Act, 1962, and
hence appear iiable for confiscation under the provisions of Section 111(m) of the
Customs Act, 1962. The Washing Unit va-lued at Rs'87,759l- imported by M/s. IDMC
Ltd, Anand without declaring the same in the bill of entry filed in respect of container
no.FSCU 944204-4 is also liable for confiscation under the provisions of Section 111

(1) of the Customs Act, L962.

2O.3 In view of the facts discussed in foregoing paras and material evidences, it
appeared that M/s. IDMC Ltd, Anand have also contravened the provisions of Rules
f l- A t+ of the Foreign Trade (Regu.lation) Rules, 1993, in as much as they fatled to
declare the true a]ld correct description or the goods while submitting the declaration
for frling the bills of entry mis-declaration of the goods in terms of description was
done wiih a willful intent to evade t1.e payment of appropriate customs duty leviable
thereon. They have also failed to declare the washing Unit imported by them. All these

acts on the part of M/s. IDMC Ltd. Anand have also rendered the goods liable to
confrscation also under the provisions of the Section 111 (d) of the Customs Act, 1962.

2L. The aforesaid acts of willful mis-statement and suppression of facts by M/ s.

IDMC Ltd, Anand has led to short levy of duty of Rs' 1,91,11,555.45 thus rendering
them liable for penalty under section 114A of the customs Act, 1962, in as much as

the duty amounting to Rs. 1,91,11,555.45 was short levied by reason of willful mis-
statement and suppression of facts with a view to evade customs duty by way of mis-
declaration of deitription and consequent mis-classiJication and thereby wrongly
avaiting benefit of exemption from pa5rment of cvD, have made the impugned goods

liable for confiscation under Section 111(d) 0) & (m) of the Customs Act, 1962. For t].e

above mentioned acts of omission and commission on the part of M/s. IDMC Ltd,
Anand, they have rendered themselves liable for penal action under the provisions of
Section i 14A of the Customs Act. 1962 as well as penal action under Section 112 (a)

of the Customs Act, 1962.

21.1 Shri K. S. Iyer, Deputy General Manager (BMC) of M/s. IDMC Limited, Anand
has consciously and knowingly indulged in deliberate mis-declaration of the goods

imported by Mis. IDMC Ltd, Anand. His active and knowing involvement in the mis-
deilaration of the description of the goods is clearly forthcoming from the evidences on

record. Shri K. S. Iyei has therefore, aclively and knowingly involved himself in
evading Customs duty by resorting to mis-declaration of the description of the goods

imported, which rendlrs the good Iiable for conflscation under Section 11 1(d) (I) & (m)

of ihe Custom Act, 1962. Foi the above mentioned acts of omission and commission,

Shri K. S. lyer, Deputy General Manager (BMC) of M/s. IDMC Limited, A-nand has

rendered himself liible for penal action under the provisions of Section 112(a) of the

Customs Act, 1962.

22, Accordingly, show cause notice No.DRI /AZUIINV-5/2010 dated 23.'09 '2O7O

was issued to Mf s. IDMC Ltd, Vithal Udyog Nagar, Near Anand, Cujarat calling upon

them to show cause to the commissioner of customs, Ahmedabad having his offrce at

CustomHouse,Opp.OldHighCourt,Navrangpura,Ahmedabad-3800O9,astov/hy:-

(i) The declared classification of the Bulk Milk cooling Tank and Evaporator

Plates under cTH 84342000 and 84349O2O should not be rejected and the

goodsre-classifiedunderCTH8418699oand84195020respectively,as
detailed in Annexure A to the SCN.

(ii)Thegoods.i.e'BulkMiikCoolingTanks,EvaporatorpiatesandwashingUnit'
as dJtailed i,, Annexure 1{', totally valued at p.s. 6,21,70,294/- should not be

held liable for confiscation under section I I 1(d) (1) & (m) of the customs Act,
1962. However, as the goods are not available for confiscation, why redemption
fine should not be imposed in lieu of confrscation.
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(iu) interest should not be recovered from them on the said differentia-l customs
duty, as at para 22 (iii) above, under Section 28 AB of the Customs Act; 1962;

(v) penalty should not be imposed on them under Section l l4A of the Customs
Act, 1962.

("i) Penalty should not be imposed on them under Section 112(a) of t}le Customs
Act, 1962.

(vii) the amount of Rs. 64,37,816/- paid vide TR6 Challan No.792l2OLO
dtd.Lol3/2OLO for Rs.14,37,816/- and TR6 Challan No. 832 dated
16/312010 for Rs. 5O,00,000/- should not be appropriated towards their
duty/interest/ fine/penalty liability.

23. Shri. K. S. Iyer, Deputy General Manager (BMC) of M/s. IDMC Limited, Anand
was also called upon to show cause to the Commissioner of Customs, Ahmedabad
having his office at Custom House, Opp. Old High Court, Navrangpura, Ahmedabad-
38O 009, as to why penaJty should not be imposed upon him under the provisions of
Section 112(a) of the Customs Act,l962.

24. Further, Show cause notice was issued to M/s. IDMC Ltd, Vithal Udyog Nagar,
Near Anand, Gujarat calling upon them to show cause to the Commissioner of
Customs (Import), having her off1ce at Jawaharlal Nehru Custom House, Nhava Sheva,
Post Uran, Dist. Raigad, Maharashtra -4OO 7O7, as to why:-

(i) The declared classification of the Cream Separators under CTH A4342OOO
should not be rejected and the goods re-classified under CTH 8421110O, as
detailed in Annexure B to the SCN.

(ii) The goods i.e. Cream-Separators valued at Rs. 5,9 1, 12,1661 - (market
value) seized on 14l09 l2OlO, 15109 12O10 and 2ll09 l2OlO should not
be confiscated under the provisions of Section 1 1 1 (d) 0) and (m) of the
Customs Act, 1962.

(iii) Differential Customs duty amounting to Rs. 71,40,882 /-(Rupees seventy one
lakh, forty thousand, eight hundred and eighty two only) as detailed in the
Annexure 'B'to the show cause notice, evaded by them on the said goods,
should not be demanded and recovered from them under proviso to section 28
(1) of the Customs Act, 7962;

(iv) Interest should not be recovered from them on the said differential customs
duty, as at para 24{1111 above, under Section 28 AB of the Customs Act,l962;

(u) Penalty should not be imposed on them under Sectionl l4A of the Customs
Act,1962.

("i) Penalty should not be imposed on them under Section 112 (a) of the Customs
Act,l962.

(vi.i) the amount of Rs. 30,00,O0O/- patd vide Challan dated 19/3/2010 should not
be appropriated towards their duty/interest/frne / penalty liability.

25, Shri K. S. Iyer, Deputy General Manager (BMC) of M/s. IDMC Limited, Anand was
also called upon to show cause to the Commissioner of Customs (Imports), having her
office at Jawaharlal Nehru Custom House, Nhava Sheva, Post Uran, Dist. Raigad,
Maharashtra 4OO 7O7, as to why penalty should not be imposed upon him under the
provisions of Section 1 12(a) of the Customs Act, 1962.
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(iiil Differential Customs duty amounting to Rs. 1,19,70,673 /-(Rupees one crore
nineteen lakhs sevent5r thousand six hundred and sevent5r three only), as
detailed in the Annexure 'A' to the show cause notice, evaded by them on the
said goods, should not be demanded, and recovered from them under proviso
to Section 28 (1) of the Customs Act, 7962.



26. Addendum dt.28.I2.2OlO to Show cause Notice No. No.DRI/AZU llNv-sl2O1O
dated 23.09.20I0 was issued to their consignees of cream Separators as under.

lu M/s. Mother Dairy Fruit & vegetable R/t. Ltd., Pilkhuwa Ghaziabad calling
upon to show cause to commissioner of customs (Import), having her offrce at
Jawaharla] Nehru custom House, Nhava Sheva, Post uran, Dist. Raigad, Maharashtra
-4OO 7O7, as to why 04 Cream Separators valued at Rs. 3,29,32,794/ -seized under
panchnama dtd. \4lOg/2O10 should not be confrscated under the provisions of
Section 111 (d) (1) and (m) of the Customs Act, 1962.

121 Banaskantha Dist. Co-op Milk Prducers' Union Ltd', (Banas Dairy), Palanpur
wire called upon to show cause Commissioner of Customs (lmport), having her office

at Jawaharlal Nehru Custom House, Nhava Sheva, Post Uran, Dist' Raigad,

Maharashtra-4 oo 7o7, as to why cream Separators valued at Rs. 1,25,46,085/- seized

under panchnama dtd. lSlogl2olo should not be confiscated under the provisions

Section 1I1 (d) (l) and (m) of the Customs Act, 1962.

l3l M/s. Rohtak district Co-operative Milk Producers Union Ltd', Rohtak, were

"u["a 
,,rpo., to show cause commissioner of customs (Import), having her office at

Jawaharlal Nehru custom House, Nhava Sheva,Post Uran, Dist. Raigad Maharashtra-
4OO7O7, as to why Cream Separators valued at Rs. 1,36,33 287 l- seizcd' onder
pa_hchnama dtd,: 2l/og/2o10 should not be confiscated under the provisions of
Section 111 (d) 0) and (m) of the Customs Act, 1962.

27. By an order No F.No. 437 /59l2}l)-Cus.lVdated 23.lI.2OlO, ttre central Board

of Excisi& Customs has assigned the Commissioner of Customs, Ahmedabad to

adjudicate the said SCN F.No. DRI/AZUIINV-05/201O DTD 23.09.2010 issued and
further by an ord.er No. F.No. 437 /59 /2OlO-Cus.IV dated 28.O6.2Ol2,lhe central
Board Excise& customs has amended order dtd 23.11.2010 and incorporated the
Addendum dr.2A.l2.2O lO.

2A. Written Submlsslon: Advocate of the importer and al1 co-noticees frled their
common written submtssion dated 30,01.2026 wherein they interalia stated as under:

28.1 that the entire demand is barred by iimitation as extended period of limitation
cannot be invoked in the present case; that the demand in tJre present case relates to
the period from October 2005 to January 2OO8 and the SCN was issued to the

Noticees on 23.09.2010; that in terms of the provisions of section 28(1) of the

customs Act as it existed for the relevant period, a scN demanding duty can be issued

within six months from tlie relevant date; that the proviso to Section 28(1) however,

provides for aI1 extended period of five years in cases where the duty has not been

ievied or has been short levied etc., by reason of collusion or any wilful mis-statement
or suppression of facts by the importer; that tl.e Principal Noticee had never

delibeiatety mis-declared the descripiion of the goods and also misclassification, if
.rny, was riot done with mala frde inlention to wrongly avail the benefit of exemption
rrom cvo under Notifrcation No. 6\2OO2-CE and Notification No. 6/2006-CE; that

the the goods were classified as per bona fide understanding of the Principal Noticee

and all the information about the goods was provided to the department at the time of
clearance; that the goods were physically examined by the Customs at the 

-time 
of

importation and said fact has Uien ignored in the SCN; that the Hon'ble CESTAT in
the order d,ated 22.04.2025 has spicifrcally remanded the matter back with the

direcdon that 'The fact that the goods were cleared after the examination, was

sufficient to indicate that the commissioner should have u'eighted the limitation
propositionwhilepassingitsorder...'.;thatthegoodswereopenedandexaminedin'th.^pr."..r". of tnl CHe; ttrat the principa1 noticee even moved an Application under

Rigt t to Information Act, 2005 requesting t.l.e examination orders against the Bills of

En"try mentioned in Annexure-A to the SCN; that the reply from the Customs

Depirtment reveals that in ali the Bills of Entry mentioned in the Annexure A' the

good" *".. opened and physicalty examined in the presence of the CHA; tJlat when

Each and "r"ry 
eill of Entry has been examined and verified by the Customs a'd on

none of these Bi1ls of Entry, the classifrcation and tJre consequential exemption was

challenged, there cannot bL a case of suppression or misstatement as alleged in the

SCN; tiat the entire set of facts were well within the knowledge of the Customs

Officers, and in such circumstances, extended period of limitation is not invokable and

relied on the decision of (i) KMS Medisurgi I\n. Ltd. v. commissioner of customs
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(Import), Mumbai, 2022 1382) EW 394 (Tri. - Mumbar) (ii) 3M India Ltd' v'
bommissioner of Customs, Banga.lore - l,2O2O (373) ELT 385 (Tri- - Bang.)(iii)Andrew
Yute & co. Ltd. Vs. ccE,2oo7 (213) ELT 252 (Tri.)(iv) CCE, Vs. Punj ab Laminates R/t.
Ltd,.,2006 l2o2l EL"l 578 (SC)(v)Espi Industries and chemicals Rrt. Ltd. v. collector of
central Excise, Hyderabad, 1996 (821 ELT 444 (SC) (vi)Tata Iron & Steel co. Ltd. v.

Union of India, 1988 (35) ELT 605.

28.2 that with respect to "Cream Separators", as per the SCN, these goods are

classifiable under chapter heading 8421 as opposed to the chapter heading 8434
under which they were cleared; that for said consignments, the classification was filed
on the basis of the exporter's invoice, which mentioned chapter heading 8434; that the
goods were properly described as tetra centri separators on the bills of entry, which is
t=he nomenclature used in the catalogue of such separators a1d also used by the
supplier; that detaited catalogue was submitted by the Principal Noticee to the
customs and if any doubts had arisen it should have been noticed by t].e customs at
the earliest possible time; that in a situation where proper description is given in the
Bill of Entry, then even if classification is held to be wrong, mala fide cannot be

attributed and extended period cannot be invoked. In other words, such
misclassification cannot be called as mis-declaration; that they cited the decision of (i)

CC, Bangalore vs. A. Mahesh Raj, 2O06 (195)ELT 267, ; that simiiarly, for "Evaporator
Plates' also, as catalogue and write up was already submitted, detailed submitted to
the customs Department at the time of change in business model; that in t].e Bill of
Entry, the goods were clearly described as "Component of Dairy the Machinery
Evaporator Pl"te'; th"t the scN also alleges that the Principal Noticee was indulged in
smuggling of goods in as much as they have purchased 01 from M/s Westfalia Surge
Nordic A/s, Denmark and in this regard, it is submitted that particular washing unit
was knowledge of the Principal Noticee; that imported without the in other countries,
using washing unit with such tanks is the system and these tanks are not manually
cleansed in other countries, but the same is done ['ith the help of these washing
units; that the supplier is suppiying the washing unit along with the tanks to a.ll other
buyers and this particular import is nothing but a in other countries and small
mistake on the part of supplier; that said washing unit was supplied by the supplier
by mistake without any order having been piaced by the Principal Noticee arld
therefore, mala fide cannot be attributed to Shri KS Iyer and extended period cannot
be invoked ; that in the light of the a.foresaid, submitted t].at extended period of
demand is not invocable in the present case and tJ:erefore, the entire SCN deserves to
be set aside on said ground alone;

28.3 that the imported goods are rightly classifrable under Customs Tariff Heading
8434; that the complete bulk cooling module consists of: (i) Insulated SS 3O4 milk
vessel (vat/tank); [ii) Refrigeration system with accessories; (iii) Milk receiving
equipment such as balance tank, pipes a]1d flttings; (iv) Control panels and electrical;
arrd (v) Earthing and accessories required for installation and grouting; that till the
year 2005, the Principal Noticee was importing bulk milk coolers along with
refrigeration equipment and was classifying the whole unit under chapter heading
8418, however, , therea-fter, the Principal Noticee staited importing bare tanks without
any refrigeration equipment and the same did not incorporate any cooling or heating
equipment inside; and in this regard, principal noticee made submission as under:

2E.3,1 Tanks without any refrigerating unit not excluded from Heading 8434; that the
SCN at Para 14.O2 places reliance on the HSN explanatory notes to Heading 8434 to
state that the imported goods are excluded from the scope of this heading because the
sarne are frtted with evaporator; that the impugned SCN relies on the Explanatory
Notes to HSN to arrive at its conclusion; that the SCN at Paras14.3 to 14.5 states
that the imported tanks are excluded from the chapter heading 8434 because the
sarne are not fitted with evaporator; that in this regard, submitted that the exclusion,
which excludes refrigerating appliances and milk cooling vats incorporating an
evaporator of a refrigerating unit, must be taken to imply that those refrigerating
appliances and milk cooling vats which incorporates fuIly functiona.l evaporator are
excluded, and not those which incorporates parts of an evaporator; that in the present
case, the so called tvaporator plate' that is attached within the imported goods is
nothing but a dimpie plate, also known as pillow plate; that the plate by itself cannot
heat or cool unless it is further integrated with a condensing unit only where aJter the
dimple plate/piliow plate gets converted to al-I evaporator; that before this conversion
(or in other words, before the integration with a condensing unit through necessary
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pipings, etc), the dimple/pillow plate is not an evaporator and the Principal Noticee
was importing bare talks alone and not along with condensing unit; that the SCN also

relies upon the statement given by Mr. Kuldeep Singh Sisodia, Senior Executive
(Production) at the Principal Noticee company wherein he had stated that evaporator
is built inside the tanks; that as already submitted, 'evaporator'is a term very loosely
used by people in tlre dairy industry; that in his statement, by the term ?vaporator
plate', he actually meant a dimple/pillow plate; that an affrdavit stating the same is
enclosed. with their submission; that the HSN Explanatory Notes to heading 8434 state
that machines for processing milk which depend on the principle of heat exchange are
excluded from chapter heading 8434; that the dimple plate cannot facilitate heating or
cooling and the tank is not used in processing milk; that the tanks as imported do not
depend on the principle of heat exchange; that the SCN at Para 14.7 states that the
tanks are excluded from the purview of heading 8434 because the same are not fitted
with agitators or agitator motor and in ttris regard, submitted that there is no specific
condition that for a machine to get classified under chapter heading 8434, ir should be
frtted with either agitator or agitator motor; that these are nothing but mechanical
equipment being part of the dairy machines; that the at the SCN relies upon the HSN
irla limited manner and does not provide all the references to classification of the said
goods. Specifically, the SCN does not cite the following reference in the HSN:

"It should be noted that the heading excludes many machines and apparatus
used in the dairy industry. For example, storage, maturing, processing, etc.
vats and tanks whose operation depends primarily on frtted heating or cooling
equipment such as agitators. Vats, etc., not fitted vdth heating or cooling
equipment, but incorporating mechanical features such a stirrers, agitators,
tipping mechanisms etc. are classified in this heading provided they are
identifrable as specialized for dairy use. If they are not identifrable as for any
one particular use, they are classifred in heading 84.79. Vats, etc., not fitted
with either thermal or mechanical. equipment are classifred as articles of the
constituent material [e.g. heading 7309,7310, 7 479, 76ll or 76121" .

28.g.2 that agitators is one of the maIly mechaaical features, which if present would
render a]1y machine to merit classification under chapter heading 8434 provided it is
not fltted with heating or cooling equipment ajld therefore, it is submitted that the
SCN is incorrect to the extent it provides that tanks are excluded from chapter
Heading 8434 because the same are not frtted with agitators or agitator motors; that
the talks imported by the Principal Noticee in fact fulfrls the above criteria of being
vats not fitted with cooling equipment incorporating mechanical features ;that it is not
disputed that the goods do not contain a]1y condensing unit and hence, the
tanks/vats cannot be considered as frtted wit]. cooling equipment; that the tank is
frtted with many mechanical. features like lockable marrhole inlet ald outlet of milk,
air vent, 

"p."y 
ball, adjustable legs; that t].e general construction is also specialized

for dairy with the type of stainless-steel body used, the size of the vat, design to ensure
the size of storage of the mi1k, etc. and therefore, the goods satisfy the above condition
specifred in tht HSN notes and are classifiable under heading 8434; that for the
,i."ot 

" 
mentioned above, it is submitted that classifrcation as sought by the Principal

Noticee is correct; that the tanks cannot be classified under heading 8418 as the same

are not frtted with refrigerating equipment and the tanks as imported cannot perform
the function of heating or cooling ald thus, the SCN is wrong to the extent that it
provides that tanks are excluded from Heading 8434 and denying the benefrt of
ilotifrcation 06 /2oo2-Ctts and Notihcation No.6/2006-Cus. The SCN deserves to be

set aside on this ground alone.

28.4 that provision related to interest, penalty and confrscation cannot be invoked in
the case ofiemand of cvd; that interest, penalty and confiscation provisions provided
under the customs Act cannot be invoked in cases of demand pertaining to cVD
which is leviable under the Customs Tariff Act for the reason that these provisions

have not been borrowed into Section 3(8) (Pari Materia) to the present Section 3(12)) of
the Tariff Act; that cVD is not a duty chargeable under the customs Act; that duties
levied under t].e Customs Tariff Act, 1975 arc not "customs Duty" covered under the
ambit of section 12 of the customs Act, 1962 al1d relied on the decision of Honble
Supreme Court in the case of Hyderabad Industries Ltd. vs. Union of India, 1999 (108)

e.i.f. SZt (S.C.) wherein it has been held t1.at CVD is levied under Section 3 of the
Tariff Act a]1d not under Section 12 of the Customs Act; that prior to 16.08.2024,
Section 3(12) of the customs Tariff Act 1975, did not borrow interest and penalty

Page 30 of 63



provisions from the Customs Act, 1962 and thus interest and penalty cannot be
imposed under the Custom Act, 1962, for non-pa5rment of duties, including ADC,
chargeable under Section 3 of the Custom Tariff Act, 1975 and referred Section 3(12)
of the Custom Tariff Act, 1975 existed prior 16.08.2024 that on 16.08.2024, Section
3(12) of the Custom Tariff Act, 1975 was amended vide Section 106 of the Finance (No.
2l Act,2024 dated 16.08.2024 in terms of which the provisions pertaining to interest
were also borrowed from the Customs Act, 7962. The said amendment was made
effective from l6.O8.2O24and referred the amended Section 3(12) of the Custom Tariff
Act, 1975; that prior to the above amendment, no recovery could have been made on
the non-payment of CVD as there \Mas no substantive provision under the Customs
Tariff Act, 7975 for the same; that the above position is also supported by the Hon'ble
Bombay High Court in the case of Mahindra and Ma-hindra Limited v. Union of India,
2022 (1O) TMI 272, affirmed by the Honble Supreme Court vide UOI v. Mahindra and
Mahindra Ltd.,2023 (8) TMI 135 - SC Order; that also placed relied on the decision of
(i) Chiripal Po1yfilms Ltd. v. CC- Customs Ahmedabad, 2024 (9) TMI 940-CESTAT
AHMEDABAD (ii) Sakar Industries Pvt. Ltd. v. CC Ahmedabad- Customs Ahmedabad,
2024 (1Ol TMI 1l4l-CESTAT AHMEDABAD and (iii) Acer India (hrt.) Ltd. v. CC (Audit)
, Chennai, 2024 (51 TMI 478- CESTAT CHENNAI and (iv) Baj aj HeaJth & Nutritiona-1
Rrt. Ltd. v. CC, Chenna:., 2OO4 (166) E.L.T. 189,(iv) Tonira Pharma Ltd. vs.
Commissioner, 2OO9 (237) E.L.T. 65 (v) Siddeshwar Textile Mills Pvt. Ltd. vs.
Commissioner, 2OO9 (248) E.L.T. 29O (Trib.) (vi) A.R. Sulphonates Private Limited v.
UOl, 2025 (4) TMI 578- BOMBAY HIGH COURT and stated that provisions related to
interest, penalty and confiscation cannot be invoked in the present case;

28.5 that the imported goods are not liable for confiscation under Section 111 of the
Customs Act,7962; that the subject goods cannot be held liable for confiscation as the
same have been cleared for home consumption and not physically available and
referred the decision of Bussa Overseas & Properties v. C.L. Mahar, ACC - 2004 (163)
ELT 304 (Bom.),; that it is a settled 1aw that misclassification cannot be tantamount
to misdeclaration; that the description of impugned goods in BoE matches the actual
description of the impugried goods and moreover, al1 the important information has
been mentioned in all the import documents that were available and submitted at the
time of import; that referred the decision of (i) Northern Plastic Ltd. vs. Collector, 1998
(101) ELT 549 (SC), (ii) Kirti Sales Corpn. vs. Commissioner reported aI 2OO8 (232\
ELT 151 (Tri.- De1.), (iii) P Ripakumar and Company vs. Union of India reported at
1991 (54) ELT 67; that Section lllof the Customs Act cannot be invoked in the
present case and confiscation ofthe impugned goods should be set aside.

28.6 that pena-1ty is not imposable in disputes relating to classification of goods; that
are a number of judgments wherein Hon'ble Tribuna-l has held that if there is about
classification difference of opinion between the importer arrd department, penalty
should not be impose and its supported placed reliance on (i) Bahar Agrochem &
Feeds Pvt. Ltd vs. Commissioner of C.Ex, P.tne,2012 (2771 E.L.f .382 (Tri-Mum) (ii)
Anand Meta1 Industries v. CCE, 2005 (187) ELT 119and (iii) Goodyear (India) v. CCE,
2OO3 ll57l ELT 560 and stated that on this ground a.1one, penalty is tiable to set aside;
that on said ground penalty is liab1e to set aside;

2E.7 that no penalty is imposable on Shri K S. iyer under Section 112 (a) of the
Customs Act, 1962; that the SCN alleges that Shri KS Iyer consciously arrd lcrowingly
indulged in deliberate mis-declatation of the goods imported by the Principal Noticee.
It was further aileged that the Shri KS lyer actively indulged himself in evading
customs duty by resorting to mis-declaration of the description of the goods imported
by Principal Noticee; that the a.llegation of deliberate misclassification and wilful
misstatement with respect to the import of milk cooiing tanks is based on an email
communication between Shri K. S. Iyer ald the foreign supplier; that the email
communication has been quoted out of context to create the impression of malafide
intention on behalf of the Principal Noticee; that the email was written at the time the
Noticees believed bona frdely that the import of the said good without condensing-unit
ejected the-goods from CTH 8418 to CTH 8434; that since the noLicees had been
importing bulk milk-cooling tanks under CTH 8418 from-the foreign supplier prior to
October 2005, the email was sent as a communication to the foreign supplier for
informational purposes ald not to collude with them to pay lower duty; that tl:e email
pointed out that the goods were now classifiable under CTH 8434 and continued use
of earlier nomenclature would result in incorrect classihcation under CTH 8418
attracting higher customs duty; that being merely informational, reading the email

Page 31 of 63



out of context, would lead to incorrect inference that the Shri KS Iyer was deliberately
mis-declaring the description of the goods; that in the event the Principal Noticee or
Shri KS Iyer wished to deliberately mis-declare the description of the goods, they
would not have provided a-11 the information pertaining to the goods to the Customs at
the time of import and therefore, reference to the email out of context is misJeading
and the same should be discarded; that without prejudice, tlat even in cases where
the Shri KS Iyer mis declared the description or value of the goods, the extended
period cannot be invoked if the mis-declaration did not affect the assessment of the
goods by the Customs authorities; that in the present case, regardless of the
communication between Shri KS Iyer and the foreign supplier, the information about
the goods was provided to Customs authorilies and the goods were physically
examined by the Customs ald thus, the comnunication had no bearing in the present
case and th.erefore, there was suppression to invoke the penal provisions under
Section 1 12(a) of the Customs Act, 1962.

28.8 that Cream Separators purchased by M/s. Banaskantha, M/s. Mother Dairy
and M/s. Rohtak from the principal noticee are not liable for confi.scation and no
redemption fme can be imposed under Section 125 of the Customs Act, 1962; that all
the said three Noticees had purchased Cream Separators from the Principa-l Noticee
which were seized during the course of investigation; that the said noticees are bona
fide purchasers of the Cream Separator from the Principal Noticee; that the noticees
were not involved in deciding the classification or the description to be filled in the Bill
of Entry at the time ol' Import; that assuming but not accepting that there were .rny
mis- declaration/misclassihcation, the Noticees were not involved in the same in any
manner; that in such scenario, confiscation of the Cream Separators is not proper,
and redemption fine cannot be imposed on the Noticees; that relied on judgement of
the Honble Ahmedabad Tribunal in the case of Laminate Sales Corporation vs.
Commissioner of Central Excise and Customs, Surat-ll, 2OO8 (223) E.LT. 467 Fn-
Ahmd) and stated that the goods purchased by the above Noticees cannot be held
liable for confiscation and Redemption Fine cannot be imposed; that in view of the
submissions made above, the Noticees humbly pray that the Show Cause Notice be set
aside with consequential relief.

29. Persoaal Hearhg: Advocate oa behalf of lmporter M/s. IDMC Ltd., M/s.
Banaskantha Dist. Co. Op. MiIk Products Union Ltd, K.S. Iyer, Mother Dairy Fruti &
Vegetables Pvt. Ltd. and Rohtak District Co Operative Mi.lk Products Union Ltd
appeared for personal hearing on 19.O7.2026 on their request for physical appeEuErnce.
She reiterated the contents of case laws compilation dated 16.01.2026 and further
submitted that she would be submitting written submission by 27 .07.2026.

30. Dlscussioa and fladings: I have carefully gone through the Show Cause Notice
No. DRI/AZUIINV-5/2010 dated 23.09.2010 and its relied upon documents, case
laws compilation dated 16.07.2026 common written submission dated 30.07.2026
fiIed by the advocate on beha-lf of aII the noticees, Honble CESTAT's Order No. 103O5-
lO3O9 /2025 dated 22.04.2025 and relevant provisions of law and various decisions
relied on by the advocate in their submission on behalf of all the noticees and records
of personal heanng held on 19.01.2026.

3O.1. This denovo proceeding has been initiated consequent to the CESTAT's Final
Order No 10305- 10309/ 2025 dated 22.04.2025 in respect of Appeal No. C/246 to
24812012 & C/250 & 25112012 frled by M/s. IDMC Ltd., M/s. Banaskantha
Dist.Co.Op. Milk Products Union Ltd, K.S. Iyer, Mother Dairy Fruti & Vegetables Pvt.
Ltd. and Rohtak District Co Operative Milk Products Union Ltd respectively. Order of
Honble CESTAT's Fina-l order No 1O305- 1O3O912o25 dated, 22.04.2025 is re-
produced as under:-
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"Matter was heard. The leamed advocate seeks remand merely on the ground of
Iimitation in this case being both a question of law and fact. T'he facts which were not
considered while passing the impugned decision by the Commissioner included the
factum of examination of the goods in clearance by the Examining OIIice of the
department.

2. Learned AR points out that the goods are mechanical in nature and therefore, the
attention of the Examining OIIicer might not have been engaged towards the



mechanica-l intricacies, because of the debatable nature of the products involved,
including the reference of cooling units in the goods.

3. The fact that the goods were cleared after the examination, was sufficient to indicate
that the Commissioner should have weighted the limitation proposition while passing
its order. Similarly, on the point of classification of goods, the Commissioner should
have appreciated whether there is any cooling unit or not avaiiable, and the relevant
chapter notes, section notes as well as contemporaneous H.S.N explanatory notes etc.
We find that the full discussion on these aspects is not available to us. Since the issue
is of classification having aI1 India ramifications, the points raised by the advocate
cannot be set aside in a jiff. Matter is therefore remanded for fresh adjudication for
consideration of all the aspects including classification as well as limitation. It will be
open remald, therefore, both sides will be able to point out any fresh evidence, but
only after providing the opportunity to the other side. The matter shall be decided
within the scope of show cause notice.

4. The matter is remanded.

5. Appeal allowed by way of remand."

3O.1.f I find that in the present denovo proceeding, issue involved is import of
tsulk Milk Cooling Tanks, Evaporator Plates and Cream Separators 'by classifying the
same under CTI'A4342406, 84349020 and 84342000 respectively as Dairy Machinery
and claiming exemption from CVD under Notification No.6/2002-CE(Sr No.'293) and
Notification No.6/2006-CE(Sr No.11) and also imported washing unit without
declaring it to the Customs Authority and frling Bill of Entry by M/s. IDMC Ltd and
consequential demald of duty alongwith interest, confiscation of goods, various
pena-lties for the contravention of the provisions of Customs Act, 1962 and limitation.
Therefore, the foremost issue before me to decide in this case is as to whether Elulk
Milk Cooling tanks', 'Evaporator Plates' and 'Cream Separators' imported by the
importer vide the Bills of Entry as iisted in Annexure-A of the SCN are correctly
classifiable under CTI 84186990, CTI 84195020 and CTI 842117OO respectively
and whether the importer is eligible for exemption from CVD under NotificaLion
No.6 /2OO2-CE(Sr No.'293) and Notifrcation No.6/2O06-CE(Sr No.11).

3O.2. BULK MILK COOLING TANKS:

30.2.1 I frnd that importer has classified tsulk Milk Cooling Tanks under CTI
84342406 and has declared the description as Dairy Machinery-SOOO L RKC Bare
Milk Coooling System', as 'Dairy Machinery- System for Milk Cap 3000 L. Shri
Mahesh Chandra, former Managing Director of importer frrm M/s. IDMC Ltd in his
statement date 25.05.20I0 has specilically explained briefly the Bulk Milk Cooling
Tanks, its components and the functioning of the BMC and stated that the bulk milk
cooling tanks mainly consist of a milk tank, condensing unit, controls and agitator
and that the condensing unit is always an extemal part; that the milk tank is
different from any other storage tanks to the extent that it consists of an evaporator
plate at ttre bottom of the tank and that the function of the evaporator is to cool ttre
milk inside the storage tark. Further Shri Kuldeep Singh Sisodia, Senior Executive,
(Production) of M/s. IDMC Limited and Shri Deepak Kumar Mahahbhai Bhadania,
Assistant Manager (Marketing) M/s. IDMC Limited in their concerned statements have
admitted that Bulk Milk Cooling Tank imported and sold by them were fitted with
evaporator and milk inside the tank cannot be cooled without the evaporator. I find
from the statements of aforesaid personnel of importer that Bulk Milk Cooling is used
for cooling milk to the desired temperature and storing the same. The Bulk Milk
Cooling tanks are primarily used by the village milk collection centre for collecting and
storing milk before the same is further transported to Dairies.

30.2.2 I find that since the importer has classified the Bulk Milk Cooling Tank under
CTI a43424O6, it is inevitable to go through the HSN and its Explanatory Note to
decide the merit classification of the impugned goods viz. tsulk Milk Cooling Tank'.
Chapter Heading 8434 is for 'MILKING MACHINES AND DAIRY MACHINERY'. The
relevant part of the explanatory notes of chapter 84.34, as in force at the relevant
time, reads as follows:-
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(II MILIilNG MACHINES

A mitking machine comprbes a cluster of teat-anps (each utith a rubber liner) u-thich are

connectid-, by means of Jlexible tubing, on one side to a uocuunT pump unit uia a
pukator and. on the other to a mitk pail (usuallg of stain/ess metal). The pulsator, ushich

-is 
fued to the lid of the milk poil, acts on th.e teat-anps bg alternating atmospheric

pri""ure utith a comparatiue uacuum betueen the cups and the liners. The assemblg

formed bg the teat-cup cluster, tle pubator and the milk pail is described as a "milking

pail ".

In certain machines of smnller capocitg, the milking paib and the uacuum pump unit
may be on a common base (single or fiain-pail machines).

In the machines of larger capacitg, the uaious cofiq)onents are usuallg separate. A
uaiable number of mitking pails mag be connected to tlrc uocuum punp unit bg piping'
Certain tgpes haie no milk pails, the mitk passing directlg from the teat-cups to the
cooling ipparatus or storage tanks milong a pipe-line, generallg ftxed' These tgpes

include miiking robots, olso knottn os uoluntary milking sgstems. TTrcse sgstems, ttthich
incorporate all ttrc equipment necessary for automatic milking, inter alia, a nimble
roboiic arm" electronic diuices, @ uacuum pump, a compressor, o uashing machine, milk
meters, etc., are designed for milking auts at their own initiatiue. Eoch ;ow wears a
collar carrying a transponder tlnt identifies it, so thnt tle sgstem can decide u-thether

the animoi is due to be mitked. The milking is performed bg a robotic arm fitted uith a
Iaser- assisted uision sastem that permits the milk ertraction deuices to be guided

directlg to tLE teots of the cow.

Wllrln presented together, the uafious cotnlro ernts oJ sttch m,achines ane

cusstnea h thts headlng as constthttlng a funcf,lonal unit utlthln the ned Trtg

oJ Note 4 to SectTon XW (see the General Explanatory Note to that section). Ilouteuet,
orppolrdfi/s and altptlances li!,hlch do not cont,dburr. dlredlg to the mtlktttg
1rzi"A"n (fllters, iorc.tt'lrg deuies, storage trrr cs' dlrlroro:tus for cleanlng tle
Lot-cttps-and plpe-llnes, et,.) ,,' not cla,ssTfied in thls heading but ln their
altp"op r{,o,te le adlag s.

(Irl frrAcrrlMEs noB PRocEssrj\rci il'rr,K

This group includes homogenTsets. These breok up thc fat into fine porticles uhich are

^oir.odilg 
digestible, aid *hich also remain longer in a state of emulsion without the

formation of cream.

The majoitg of machines for processing milk depend essentially on the principle of heat

excfnige -oid. or" therefore exctuded headlng 84.19), e'g'., apparatus for
pasteulrbation, stassanisation or steilisation; apparatus for condensing or drying milk;

rnllk coolers,

Tlrc heading further excludes :

(Q ReJrigerattng appliances (ulether or not qrccidllg deslgned tor coollng ot
'xleping- ntlk)-aid mllk-coollng aats, lncorporatlng an eoql'ordtor of d
rcfrlgeratlng un:tt (hcading E4. I 8).

(b) Cream separators, filter-presses and other filteing or cLaifging machinery or
'oppo,otu'(hcadtng84.21).(simptefilterfunnelsondmilkstrainersare,houeuer,

classified accordingl to the constituent material.)

(c) Machines for uashing milk containers, and milk bottling or canning machines

(lvadtng 8a.22).

go.2.sonplainreadingofaforesaidHsNExplanatoryNotesofchapter34.34,it
articulate that the cooling devices, storaSe tanks as well those machines which

essentially depend on the principle of heat exchange are excluded from the purview of
Chapter ti+.S4. fh" HSN specifrcally excludes Relt lgeretlag appllances (whether or
not speciallg deslgned Jor coollng or keeplng mllk) and mllk-cooling vab'
incorporatbtg @n euryronator oJ a relrlgeratlng unlt dnd cllrssify them under
chaplcr headlng 8418. Fltrtner, lt has been nrcntioned in the HSN Explanatory
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Notes of chapter 84.34 that alrpardaB and appliances uhlch d,o not contrlbute
dlrectlg to the mllking tunction (fllters, coollng d.eulces, stord.ge to,nks,
orltpa,ra;tus Jor clcanlng the tEdt-c-ups and pipe-lines, etc.) are not class{led in
thts heading htt in their approprlata leadings. I flnd it uorth to reltcrqtc that
Shrl Mahesh Chandra, former Managing Director of importer firm M/s. IDMC Ltd
ia his statemeut date 25.O5.2O10 has specifically explained briefly about Bulk
Milk Cooling Tanks, its components and ttre functioning and has stated that the
milk tank is different from ally other storage tanks to the extent that it consists of an
evaporator plate at the bottom of the tank and that the function of the evaporator is to
cool the milk inside the storage tank and this facts were also admitted by Shri Kuldeep
Singh Sisodia, Senior Executive, (Production) of M/s. IDMC Limited and Shri Deepak
Kumar Mahahbhai Bhadania, Assistant Manager (Marketing) M/s. IDMC Limited in
their concerned statements that Bulk Milk Cooling Tank imported and sold by them
were fitted with evaporator and milk inside the tarrk cannot be cooled without the
evaporator. Further on perusal of the specihcation for the Bulk Milk Cooler as
mentioned in the Indent No. 06-07/UIIBC|OOO26a d:d. 12/1112006 interalia it is
revealed as under:

"The tank should consist of direct expansion system, double walled tank with
CFC High density Polyu.rethane foam insulation.

The cglindical and harbontal tank should contoin follor.uing accessoies:-

1) Material Inner & outer tank of SS3O4. Out tank plates
are smoothlg ginded Suitable for HGM 080/ 44O Volt tuin
conder*ing unit sg stem.
Inner tank 2mm and. outer shall 1.5mm.

2) Euaporator : Double dimple plate1.8 thk made of SS in tle botlom of
the tanh
Inlet (2no) and outlet (2 no)pipes ot tle opposite of outlet."
R22
TfE SS 3O4 Tank Slauld amplg utith ISO 5708 2AII
Standards.

In view of the above, facts ald discussion, I find that the ' BuIk Milk Cooling
Tank' imported by the importer frtted with evaporator and mealt for cooling of ttre
milk. And Standards for SS 304 Tank ISO 5708 2All,mentioned in the said Indent
clearly specifres ttre design, construction, performance ald testing requirement for
refrigerated bulk milk tanks and the same are excluded from chapter 84.34 . Further,
it has been categorically stated in Explanatory Note that that appatatus dnd
appllances whlch do not contributc directly to thc m:llklng Juncf.lon (filtnrs,
coollng d.eulces, storage tanks, a;ppora,ttts Jor cleanlng tle tedt-catps o;nd plpe-
llnes, etc.) a"e not classified. in this heading but ln their approprlatc lrc,adlngs
and tron the admittance oJ the concented personnel oJ thc importer and lts
speclflcetioa as mentloned. ln the Indent, it proues that ' Bulk Miik Cooling Tank'
are correctly classifrable under Chapter Heading 84.18 and not under Chapter
Heading 8434 as claimed by the importer.

3,0.2.4 I also find that the Bulk milk cooling talks imported were neither fitted
with any Agitator, Agitator Motor, Stirrer etc. which is further corroborated from the
statement of Shri Mahesh Chandra, the former Managing Director of Importer M/s.
IDMC Ltd, Shri Kuldeep Singh Sisodia, Senior Executive (Production) of M/s. IDMC
Limited and Shri Deepak Kumar Mohanbhai Bhadania, Assistant Manager (Marketing)
of importer wherein t].ey have admitted that the Bulk Milk Cooling Tank imported
were not fitted with either Agitator or Agitator Motor and Agitators were manufactured
at site and fltted to the bulk milk cooling tanks along with the Agitator Motor.
Therefore, even on this count they are excluded from the purview of chapter 84.34 and
are correctiy classifiable under chapter 84.18 as the same are htted with evaporator
and not with an agitator.

30.2.5 The fact that importer had imported bulk milk cooling tanks and not
bare tanks is also corroborated from the detaiis contained in their balance sheets for
the period 2005-2006 and 2006-2007. As per Schedule 16 of the balance sheet of
importer for the financi aJ year 2005-2OO6, during 2OO4-2OO5 they have sold 39 bulk

7) Refigerant
8) Standard
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milk cooling tanks and during 2005-06 they have sold 60 bulk milk cooling tanks.
Further, as per Schedule 14 of the ba]ance sheet of M/s. IDMC Ltd fol the financial
yeat 2OO6-Oi, they have sold 83 bulk milk cooling tanks dr.rring the yea,. 2006-07.-shri 

Iraanesh chandra, the former Maaaging Director had in his statement dtd.
25/O5l2OlO stated that the traded goods mean the goods imported or purchased
Iocally and sold by them without carrying out any manufactunng activit5r on the said
goods which corroborates that the bulk milk cooling tanks shown as traded goods in
Ih" br1rn". sheets of importer were those which had been purchased and sold by
them as such which establishes the fact that the goods imported by them under the
description of "DAIRY MACHINERY-SYSTEMS FOR MILK" were nothing but Bulk
Cooling Tanks.

g0,.2.6 Further, on perusa.1 of the records available, I End that importer had

detiberately mis-classified them under chapter 84.34 with a view to evade payment of
customs duty which is confirmed by the evidence of the emzdl dtd. 2a/7o/2OO5 of
shri K. Shankar Iyer, Deputy General Manager (BMC)of M/s. IDMC Limited sent from
his email id ksiverajdmc.coop to Mr. Hanne Nielsen, of M/s. Ro-Ka Industries Ltd. at
her email id hn@ro-ka.com. shri K. S. Iyer had by this email instructed her to use t].e
NOMCNCIAIUrC "DAIRY MACHINERY-SYSTEMS FOR MILK" ATT d iNfOTMCd hCT thAt ,,If

you see the last LC we have used this nomenclature. However. you have shipped the

ianks using the nomenclature "Milk Cooling Tanks". If you use Mllk Cooling Tank
nomenclature we have to pay a more cuatoDs dutles". shri K. s. Iyer on being
specifrcally asked regarding the goods shipped under the said description, he admitted
that the goods were milk cooling tanks. Shri K. S. Iyer agreed that the bulk milk
cooling tanks imported by them does not merit classification under chapter Heading
8434 and CVD is payable on the same.

gO.2.7 On perusal of the proforma invoice bearing No. 262 dtd'O2/lll200s
issued by or..seai supplier M/s. RO Ka Industries, Denmark it is observed that it was

in respeit of 01 3000 L bare milk cooling tank with 2 X 8.5 HP HGZ l6g-condensing
units ior 134A and separate installation, whereas in their Application & Guarantee for
issue of documentar5r credit dtd. t3l12l2oo5 made to the UTI Bank Ltd, Vallabh
Vidyanagar the goods has been described as Dairy Machinery - SVs1el for Milk
soool, wtrich establishes that importer was deliberately mis-declaring the bulk milk
cootng tanks to avail/claim exemption from cvD under Notihcation No. 6/2O02-CE
dtd t:3-2oo2 and Notification No. 6/20o6-CE dtd l-3-2006. Further, I flnd that the
goods as mentioned in proforma invoice no. 262 dtd.o2l7u 2005 were meant for
fupply to M/s. Giaxo Smithkline Consumer Hea-lthcare Ltd who vide purchase order
lvo.sosotss QC dtd.17/10/2005 had placed an order for supply of 01 Bulk Milk
cooler with refrigeration control panel, capacity 3o00 titers and comprising of twin
condensing units with twin compressors suitable for R134A refrigerant. Despite the
above factJ, Imporrer had imported the aforesaid goods under bill ofentry no.620224
dtd.28 /Ol l2OOb declaring the description of the goods as "Dairy Machinery - System

for Ir,tilk 3OO0 L" and classifying them under Chapter Heading 84.34, claiming
exemption from payment of cvD under Notification No.6/2o02-CE dtd. l/3l2oo2 as

amented. Further, when Shri Mahesh Chandra the former Managing Director of M/s.
IDMC Ltd was asked in this regard on 25/O5/2OLO, he admitted that the description
of the goods in the application for documentary credit as well as in the bill of entry has

been ieliberately mis-declared. Also Shri K. S. Iyer in his statement dated

og/ogl2olo admitted rhat the description of the goods was mis-declared by them with
a;iew to avail exemption from CVD Not. No. 06/2OO2-CE dtd' ll3/2OO2'

30.2.8 I flnd that overseas supplier M/s. Ro-Ka krdustries had issued Invoice

No.6o334dtd,3o/ogl2o05toimporterforsupplyof4nos.ofDairyMachinery_
5000L Bare Milk cooling System which was shipped in container No. TEXU 4342525

under Bill of l,ading No. BLSIND-00g1 dtd. 16/ 10/20O5. The description of the goods

in the said Bill of Lading was mentioned as I\tlilk cooling Tank Parts'. The said

documents were recovered from importer in the course of the search. On scrutiny of

these documents, it is seen that the description of the goods in the invoice has been

corrected by hand to read as "DAIRY MACHINERY 5000L RKC BARE MILK COOLING

sysTEM MODEL 1 SYSTEM FOR MILK", where the words system for 'Milk has been

written by hand and the words tsARE MILK COOLING SYSTEM MODEL-1',has been

struck off by hand. Similarly, in the Bill of Lading the description of the goods has
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been corrected by hand to read as "MILK COOLING TANK PAKIS SYSTEMS FOR MILK
50OO L RKC", where the words 'MILK COOLING TANK PARTS'has been struck down
by hand and the words Systems for'MILK 5000 L RKC' has been added by hand. The
said evidences corroborates that the importer {rith clear motive to evade the Customs
dut5r mis-declared and misclassified under CTI 84342406 to avail benefit of exemption
of CVD vide Notification No. 06l2OO2-CE dated OL/O3/2OO2.

3'o.2.9 Further, from the packing list issued by overseas suppLier M/s. Ro-Ka
Industries Ltd in respect of container No. TEXU 4342525 that the same was also
corrected by hand to read as: 'DAIRY MACHINERY - 1 NOS. 5000 L RKC BAREMILK
COOLING SYSTEMMODEL- 1 FOR MILK', By striking out the words tsARE MILK
COLLING SYSTEM' adding the words for milk, the descripLion has been
tampered /corrected to read as DAIRY MACHINERY - 5000 L RKC SYSTEM' for Milk.
Further, Shri Mahesh Chandra and Shri K. S. Iyer on being asked with regard to such
tampering/correcting, both denied know'ing the identity of the person who had made
the corrections. Shri K. S. Iyer has admitted that he had instructed the overseas
supplier vide email dtd,.24 /10 /2OO5 to change the description. Overseas supplier M/s.
Ro-Ka Industries, as per the instructions received from Shri K. S. Iyer had changed
the description in the invoice and packing [st and sent a revised invoice to t]re
importer which was submitted to the Customs at the time of frling of biJl of entry
No.618609 dtd.l9/71/2o05 for import of the said goods by classifying them under
CTH 84.34 and claiming exemption from CVD. Further, Shri K. S. Iyer admitted that
the description was changed with a view to avail the exemption from CVD under
Notilrcation No. 6/2OO2-CE dtd. 1/3/2002 which proves beyond doubt that the
description of the goods imported were being mentioned by the overseas supplier in
their documents as per the instructions of importer. Further the said importer prior to
October2005 were classifying the said goods under CTI 84i86950 and were paying
appropriate Customs duty and subsequently consciously with pre-conceived mind
mis-declared the description of the imported goods and a-1so mis classified to
fraudulently avail the exemption from CVD under Notification No.6/2002-CE dtd.
t l3l2oo2.

3O.2.1O I find that importer has contended that in the present case, the so called
'evaporator plate'that is attached within the imported goods is nothing but a dimple
plate, also known as pillow plate; that the plate by itself cannot heat or cool unless it
is further integrated with a condensing unit only where after the dimpie plate/pillow
plate gets converted to an evaporator; that before this conversion (or in other words,
before the integration with a condensing unit through necessary pipings, etc), the
dimple/pillow plate is not an evaporator and the Ftincipal Noticee was importing bare
tanks alone arld not along with condensing unit. I find that this contention is not
tenable as said Explanatory Note to Chapter Head 8434 says that apparatus a.IId
appliances which do not contribute dlrectly to the milklng funetioa (filters, cooliag
devlces, storage taaks, apparatus for clealing the teat-cups and pipeJines, etc.) are
not classif-red in this heading. The Bulk Milk Cooling Tank fitted with Evaporator
plates which is heat exchanger and being cooling components, same is out of the
ambit of CTH 8434 as per Explanatory Note to Chapter Head 8434.

32.2.11 Further, to fortiff findings on Explanatory Note to Chapter Heading 8434,1
rely on the ratio of decision of Hon'ble Tribunal, Mumbai in case of HMT Ltd Vs.
Commissioner of C.Ex. & Cus , Aurangabad reported in 2006 (194) ELT 121 (Tri.
Mumbai) upheld by the Hon'ble Supreme Court as reported in 2OO7 (214l. ELT 10 (S.C)
wherein it has been interalia held as under:

(4.We also find that as per HSN explanatory note to Chapter Heading 84.34,
that machines for processing milk depend on the principie of heat exchange and they
are excluded from coverage under Chapter Heading 84.34 and the heading also
excludes refrigerating appliance (whether or not specia.lly designed for cooling or
keeping milk ald milk cooling vats incorporating evaporator of a refrigerating unit)
from Chapter Heading 84.34. HSN Explanatory note also excludes machines for
wrapping or weighing a product from Chapter Heading 84.34.

S.Further in the case of Diary Deuelopment Corporation v. Collector of Customs,
Bombay - 2OOO (119) E.L.T. 629, the Tribunal held that butter packing machine is
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classifiable under Heading 84.22 of the Customs Tariff Act, 1975 a]ld not under
Heading 84.34."

Though the aforesaid decision is rendered with regard to central Excise Tariff,
however ratio of the same is squarely applicable as t]1e Central Excise Tariff is aligned
based on the Customs Tariff.

In view of the above, discussion and finding, I find that importer had mis
classifred the Elulk Milk cooling Tank' under cTl a43424O6 instead of merit
classification under cTI 84186990 of the Customs Tariff Act, 1975 ar1d the importer
has wrongly claimed the benefit of exemption from cVD under Notification No.

6/2OO6-CE dtd. rl3l2006 (Sr. No. 11).

3O.3 EVAPORATOR PLATES:

3O,I I frnd that importer has also laported 'Enapotator Plates under cTI
a4349O2O as coBpoEetrt of Dafuy Machlnery. I do aot fi.ad it worth to reiterate
the E:rplanatory Note to HSN E434 and its exclueloas as it has already been
mentioned at Para 30.2.2 hereln above. I flnd that importer himself has declared
the 'Etraporator Plate' as coEPonent of Dairy Machinery but actually the said
Evaporator Plates are componeats of Bulk Milk cooling Taaks and as discussed
hereinabove, the same is exctuded ftom the Custot[s Tarilf Headlag 8434 ' Also
shri K. s. Iyer in his statement dtd. 20.08.2010 has admitted that the evaporator
plates are components of the Bulk Milk cooling tanks. Therefore, I find that the
Lvaporator is a heat excharrger and this fact has also been conhrmed by the personnel
of M7s. tofr4C Ltd. in their statements. The Evaporator Plates are therefore, classifrable
under CTI 84195020 which specifically covers Plate t)?e heat exchange units'
Accordingly, I find that importer has mis-declared the goods as components of dairy
machinery and therebl' mis-classified the evaporator plates under CTI 83439020 and
wrongly claimed the benefit of exemption from cvD under notilication No. 6/20O2-CE
dtd 1 3-2002 and notiflcation No. 6/2006-CE dtd 1-3-2006

3O.3 CREA.IVI SEP,IIRATORS:

30.3.1 I frnd that the importer has imported cream Separators under cTI 84342000
of the customs Tariff as components of Dairy Machinery. I Imd that importer had
declared ,cream separator' as 'se1f cleaning Separator Tetra Centri"Tetra centri Self

cleaning Separator', and 'Milk skimming sepa.rator'. Despite of knowing that imported
goods were Milk/Cream Separators, with clear intent to evade the payment of
Customs Duty they have declared the vagUe description to hoodwink about the actua.l

nature of the goods imported and thereby misclassified them under chapter heading
84.34. I frnd that there is specific Tariff Entry No 84211 lO0 for 'Cream Separators'.
Further, Shri K. S. Iyer, DePuty General Manager (BMC) in his statement dated
f5/03/2010 and lSl03l2OlO has admitted the mis- declaration and mis-
classification of the 'Cream Separators'and also admitted that Cream Separators are

classifrable under heading 8421 and had wrongly availed the benefit of exemption
from cVD available under Notilication No. 6 /2OO2-CE dtd 1-3-2002 and Notifrcation
No. 6/2006-CE dtd 1-3-2006.

30.3.2 I find that there is no dispute that there is specific tariff entry for cream
separator as 8421 i 100. I rely on the ratio of the decision of Hon'ble Tribuna-l, Mumbai
in case of HMT Ltd Vs. Commissioner of c.Ex. & cus, Aurangabad reported in 2006
(194) ELT 121 (Tri. Mumbai) upheld by the Hon'ble supreme court as reported in
2OO7 12\4tELT 10 (S.C) wherein it has been interalia held as under:

e3.We haue
(1)
(2)
(3)
(4)
(s)
(6)
(7)
(8)

heerd both sides. Tlrc items in dispute are : -
Skid Mounting Tgpe Milk/ Cream Pasteurizer
Chilling Plant
Mitk/ Cream Chillers
Milk Cream Pasteuriser
Milk/ Cream/ Ghee Pumps
Milk A Crewn Scparators
Butter Packing Machine - and
Pdrts of t E abote machlnes.
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3.Ihe assessee claimed classification of item Nos. 1 to 7 aboue under clnpter
Heading 84.34 and for seriat No. 8 classification under chapter Heading 8434.90. The

auttniiies belou haue applied Note No. 2 of Chapter Heading 84 and HSN explanatory
note excluding such items, uthich are in the nature of pa.steuriser/ chiller etc. from the
couerage undir Clnpter Heoding 84.34. Note No. 2 to Chapter Heading 84 clearlg sets

out, tiot subject to lhe operation of Note 3 to Section XVI, a machine or appliance uthich

answers to a d.escriptioi in one or more of the Heading Nos. 84.O1 to 84.24 and at tlrc
sam_e time to a desiription in one or other of the Heading Nos. 84.25 to 84.80 i.s to be

ctassified under the appropriate heoding of the former group ond not the lqlter group.

Certiin items are exteided yrom the oboue, but it i.s not tLrc case of the appellants nor it
can be the cdse trlot alt the 8 items in dispute are exclud-ed in Note No. 2 to CLnpter 84.

Tlrc odjudicating autlnitg lns found that the items at seial Nos. 1 to 4 aboue are heat
exchaigers and therefore classifiable under CETA sub-heading 8419.10, tt-thich couers

machiiery ......... tahether or not electricattg heated for the treatment of mateials bg a
process inuoluing a change in temperature such as heating .......... Pasteurizing """"" or
iooling ........,". He has held that parts of the aboue machinery ruill fall under CETA

chapter Heading 8419.90, which couers parts of machinery falling under chapter
ueiding 84.19 and ttnt theg are clargeable to dutg at the rate of 13o/o, which preuailed
ot the ieleuant time. As regards item at seiol No. 5, he has classified it under Ctnpter
Heading 8413.99 as pumps for liquid and pqrts thereof and therefore falling under
Chaptei sub-heading 8413.19 ond attracting dutg at the rate of 13o/o. As regards, item at
seial No. 6 aboue, he ha,s hetd that theg are classifiable under chapter sub-trcading
8421.10, o.s centifuges and parts classiftable under Chapter sub-heading 8421.90
attracting duta at the rate of 13% ad ualorem. As regards item at seriol No. 7 aboue, he

Lns confirmed the ctassiJication under Clnpter sub-heading 8422.80, as uLrapping
machinery, attracting dutg at the rate of 13%o ad ualorem and ako classifted the parts
under Chapter sub-heoding 8424. 90.

4,We also find that as per HSN explonatory note to Chipter Heading 84.34' that
machines for processing milk depend on the pinciple of heat exchange and tteg ore
excluded from couerage under chapter Heading 84.34 and the heading also excludes
refrigerating appliance (uhether or not speciallg designed for cooling or keeping milk and
mili cooling uats incorporating euaporator of a refigerating unit) from Chapter Heading
84.34. HSN Explanatory note also excludes machines for urapping or ueighing a
product from Clwpter Heading 84.34.

S.Further in th.e case of Diory Deuelopment Corporation u. Collector of Customs'
Bombag - 2OOO 1119) E.L.T. 629, tte Tribunal held that butter packing machine is
classifiable under Heoding 84.22 of the Customs Taiff Act, 1975 and not under
Heading 84.34.

6.In the light of the Note No. 2 to Chnpter Heading 84-34 ond HSN explonatory
notes to Chapter 84.34 and the Tibunal's decision cited supro, rue reject the contentions
of the appellants that pasteurizing machines in question are dairy machines for
classification under Chnpter Heading 84.34 (although theg are dairy machines) and
uphold the findings of the quthoities belou-t, as regards classification under different
headings of Chapter 84. In the result, u.te uphold the impugned order and reject the
appeal."

3O.3.2 Further, I frnd that the importer has classified the 'Cream Separator' under CTI
84342OOO claiming as Dairy Machinery. As discussed above ttiat there is specific entry
84211100 for 'Cream Separator' and it is settled position that specific entry overrides
the genera.l/residual entry. To uphold the said findings, I rely on the ratio of decision
of Hon'ble Supreme Court rendered in the case of Commissioner of Commercia-l Tax,
Up Vs. A.R. Thermosets (Pvt.) Ltd reported in 2076 (339) ELT 5OO (S.C.) wherein
intera-lia it has been held as under:

u22. In thi.s regard, another ospect needs to be noted. The Reuenue does not relg upon
another Entry under u.thich bitumen emubion can be taxed. The Reuenue relies upon tlrc
residuary Entry utlticlt utould onlg include goods, rtthich cannot be couered under ang
other Entry in the schedule on application of the three-fold citeia' In the State of
Mahorashtra u. Bradma of Indio Limited - (2005) 2 SCC 669, th.e Court had obserued
that the general principle is thot specific Entry uould ouerride a general Entry. Referring
to the decbions in the case of Collector of Central Excise, Shillong u. Wood Crafi
Products Ltd. - (1995) 3 SCC 454 = 1995 (77) E.L.T. 23 (5.C.), it h,,s been ruled that
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resort con be made to a residuary heading onlg uhen bg liberal construction the specific
Entry cannot couer the goods in question. Refering to Entry No. 90 in the said case,
ruhich couered tabulating, calanlating, cash registeing, indenng and data processing,
etc., other than contputer machines, it utas held that the ruords did not contain u.tords of
limitation and utould couer euery species of cash registeing machines, inespecttue of
their mode of operation. In the absence of ang limitation or qualification as to the
different kind of cash registering mnchines, there uas no reo.son for such quolification
and limit the Entry to a partiolar kind. of cash registeing machine. Hotueuer, computers
hnd been specificallg excluded and. utere separatelg dealt utith in Entry 97(a). The
assessee, utho u.ta,s manufactuing electronic cash registers utould, therefore, be couered
bg Entry 9O and not bg the Entry relating to comryters. A similar opinion has been
expressed in Hindustan Poles Corpn. u. Commissioner of Central Excise, Calcutta -

(2006) 4 SCC 85 : 2006 (196) E.L.T. 4O0 (5.C.) stating that residuorg Entry is made to

couer onlg those category of goods which clearlg fall outside the ambit of the main Entry.
The opinion proceeds further to state ttnt unless the Reuenue can establish that the
goods in question con bg no conceiuable process of rea.soning be brought undet ony of
the tariff items, resort cannot be made to the residuory Entry.

23. In this contert, reference to the authoitg in Commercial Taxes Officer u. Jalani
Enterpri.ses - (2011) 4 SCC 386 = 2O1 1 l26d E.L.T. 289 (5.C.) utould be profttable. While
dealing u.tith the question of sales tax/ VAT under the Rajasthan Sales Tox Ac| it utas
held that if from reards it uas established that the product in question could be brought
und.er a specific Entry, ttten there utos no reason to take resort to the residudry Entry.
Reuenue cannot be permitted to trauel to the residuary Entry wlen a product can be
couered under a speciftc Entry."

3O.4 Washlng unit:

30.4.1 I flnd that Importer has purchased Washing unit valued at Euro l47O fro/n
M/s. Westfalia Surge Nordic, A/S, Denmark under invoice No. No.61729
dtd.L4lO7 l2006. The said Washing Unit was shipped in Container No. FSCU 944204-
4. M/s. IDMC Ltd had filed bill of entry r.o.625382 dtd. 21/08/2006 in respect of 08
pcs of Dairy Machinery System for milk Cap 5000 ltr which was shipped in container
no. FSCU 944204-4. They had however, failed to declare Washing Unit which was also
shipped in the said container. When Shri K. S. Iyer, DePuty General Manager (BMC) of
M/s. IDMC Limited was questioned in this regard on l8/O3l2OlO, he admitted that
Washing Unit was not declared in the bill of entry frled by them and that they had
evaded duty in respect of the said Washing Unit which establishes that they have
indulged themselves in smuggling of goods.

30.4.2 Lfind that Advocate of the importer has contended that said washing unit was
supplied by the overseas supplier by mistake without any order having been placed by
the Principal Noticee i.e M/s. IDMC Ltd. This fact is totally fa-1se as the said Washing
unit valued at Euro 1470 was purchased from overseas supplier M/s. Westfalia Surge
Nordic, A/S, Denmark under invoice No.61729 dtd,.I4 /O7 /2006. The said Invoice No.

61729 dtd.l4lO7 /2006 clearly show the Delivery Address'of the importer and Order
No. 36800 placed by the importer for supply of Washing Unit' for 1470 EURO.
Therefore, the submission of the importer that mistakenly overseas supplier sent the
Washing Machine to the importer is utterly false' Further, Shri K. S. Iyer, Deputy
General Manager (BMC) of importer in his statement dated 18/03/2010, has
admitted that Washing Unit was not declared in the bill of entry filed by them and that
they had evaded duty in respect of the said Washing Unit which establishes that they
have indulged themselves in smuggling of goods.

In view of the above, dlscussion, I llad that importer with clear intent to
evade the customs duty and to claim the benefit of Notilication No. have
resorted to mls-declaratioa and misclasslflcatlon of the goods viz. r3o11 trltilk
Cooling Tanks', 'Evaporator Plates' and 'Cream SeParator' atrd hence it is
required to be reclassltled under CTI 841E699O' CTI 84195020 and CTI
A42LllOO respectively and the said lmporter ls not eligible for exemption from
CVD under Notlflcation No.6/2OO2-CE(Sr. No.293l and Notification No'6/2OO6-
CE(Sr. No.11) and further they have smuggled the Washiag Machlne.

31. Whether differentlal/ short paid Custotns Duty amounting to Rs.
1,91,11,555.45 as detailed ia A.anerure-A & B to Show Cause Notice should be
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demanded and recovered invoking the extended period under crstwhile Proviso
to Section 28(1) ofthe Customs Act' along with applicable interest under Section
28AB tbid?

31.1 i frnd that before the Honble CESTAT, Advocate of the importer had sought
remand merely on the ground of limitation in this case and have argued that while
passing the impugned decision the Commissioner did not include the factum of
examination of the goods in clearance by the Examining Officer of the department.
Accordingly, Hon'b1e CESTAT vide Order No.10305- 1030912025 daled 22.04.2025
have interalia stated that " The fact that the goods were cleared a-fter the examination,
was suffrcient to indicate that the Commissioner should have weighted the limitation
proposition while passing its order. Therefore, whether the demand is barred by
limitation or otherwise is required to be decided. Accordingly, I proceed to consider the
same as under.

31.2 I hnd that importer has imported the following goods by mis-declaring them as
dairy machinery and mis-classiffing them under CTH 84.34 and further smuggled one
Washing Unit by act of non declaration of the same in BiIl of Entry No. 625382 dtd.
2|/08/2006 in respect of O8 pcs of 'Dairy Machinery System for milk Cap 500O ltr'
which was shipped in container no. FSCU 944204-4.

31.2.1 Amendment introduced vide the Finance Act, 2O77, Section 17 of the Customs
Act, 1962 mandates the concept of self-assessment, effective from 08.04.2011,
whereby ttre importer is obligated to assess the duty on imported goods by frling a Bili
of Entry electronica.lly. In conjunction, Section 46 requires the importer to present
such Bill of Entry electronically before the proper officer, ald under Regulation 4 of
the Bill of Entry (Electronic Declaration) Regulations, 2071, a Bill of Entry is deemed
frled and self-assessment completed once the electronic declaration is entered in the
Indian Customs Electronic Data Interchange System (ICES), either via ICEGATE or
through the Service Centre, and a Bill of Entry number is generated for the said
declaration. After the introduction of self-assessment, it is not the prerogative of the
Customs Department to detect all errors, but rather the responsibility of the importer
to be vigilant artd accurate.

Accordingly, it is the importer's statutory responsibility to declare accurately
the description, classification, rate of duty, value, quantity, and to correctly claim any
applicable exemption notifrcation at the time of import. In the present case, importer,
by failing to correctly declare the description and classify the imported goods and by
omitting to comply with appiicable regulatory requirements, has clearly failed to carry
out proper self-assessment in the Bill of Entry. Accordingly, the importer has
contravened the provisions of Section 17(1) ofthe Customs Act,7962.

31.3 I a-1so find that the importer, in accordance with the self-assessment regime
introduced by the Finance Act, 2011, had self-assessed the Bill of Entry but
deliberately mis declared arid misclassifred the imported goods, thereby wilfully
evading the applicable customs duty. This mis declaration and misclassification
resulted in substantial Ioss to the public exchequer, equivalent to the differential duty
amount. The act of mis declaration arld mis-classification was not a result of any bona
fide error but a conscious and deliberate attempt to avail undue beneht of exemption
notification resulting in undue monetary gain to the importer. Accordingly, I find that
the demand for recovery of differential duty has been correctly raised under proviso to
Section 28(1) of the Customs Act, 1962, by invoking the extended period of limitation.

31.4 I frnd that there is no dispute that in present case, only 5% of the goods were
examined and it tallies with packing 1ist, the declared description of entire cargo is
accepted of the goods. Thus, merely on examination of 57o of cargo, it was not possible

S
No

Description of the
goods

Quantity
(Nos.) Value (Rs.)

Duty evaded
(Rs.)

1
Bulk Milk Cooling
Tanks 161 6,t2,69,457.27 1,17,84,132.92

Milk/ Cream Separator 06 4,22,51,067.97 7t,40,aa2.37
3 Evaporator Plates 76 8,13,078.18 1,54,300.76
4 Washing Unit o1 a7,759.OO 32,239.40

TOTAL LO,44,21,362.42 1,91,11,555.45
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to ascertain the cor-rect description of the goods imported under the Bill of Entry by
the Customs Offrcers and therefore, merely 5 7o examination of the goods does not
absolve the importer from their responsibility of complete and true description and
classification ofthe goods. Furttrer, the goods is ordered to be examined with reference
to invoice, packing list and other relevant details. Therefore, it is worlh to discuss the
documentar5r evidences which proves the connivance of the importer in mis-
d.elcaration of description of the goods and mis-classification t}rereof.

31.5.1 Shri K.S Iyer, from his E mail ID <ksiyer@dmc.coop> informed vide Email
Saturday, April 15. 2006 1O:08 AM to the overseas supplier on E mail ID "O1e

Sindberg (E-mai1)" <a@ro-ka.com>; jl@g:Ea.com informed as under:

31.5 Documentary E\ddencesl

"subject: Desciption of tanks

DA]RY MACHINERY

SYSTEM FOR MILK

Is it possible to:
a. Chonge the inuoi.ce
b. change the BL (ask DFDS to do it).
Kindlg isk DFDS ttt haue th)s changed in the master BL as utell'

Kindly get me a feed bctck on this please.

Kindlg send the reuisecl papers to me immediately
Best u.tishes
Shankar lyer."

"Dear Mr Sindberg

The nomencloture of tl9 tonks used bg us i.s "Dairy Machinery". We are opening all our
LCs utith this nomenclature and gour compana i-s al-so making the inuoices uith tle
nam.e "Dairy machinery".
But in casi Aou put a non LC tank alonguith the LC goods, gou are again using the
u.tord "Tonk". This tttill cause problem to us.
In future utLteneuer gou suppla tanks to us in th.e non LC repeat Non LC supplies aLso,

kiidlll use the utord *Dairy Machinery". Tlere should be no mention of the utord "tank".
Tle "Tank" u)ord. causes anstoms problem Lrere.

Kindtg giue this information to the person uta is prepaing the inuoice and packing list
and al.so interacting utith the freight foru-tarder.
But in cose gou put o non LC tank along uith tlrc LC goods, aou are again using the

utord "tank". This uill 'cause problems to us.
IC Slnnkar lger
IDMC Limited"

31.5.2 Shri K.S Iyer, from his E mail ID <ksiyer@idmc.coop> on 24.1O'2OOS 5:53PM

writes to overseas supplier Ms' Hanne Nielsen on E mail ID <hn@,rc)-b'mm>;

Prashant Acharya acharva@idmc'mop as under:

"Dear Ms. Nielsen
Urgent and Important

In future for tank shipment to IDMC, use the follouing nomenclature onlg:

If gou see the tast LC ute haue used this nomenclature. Horueuer, gou haue shipped the

ioirc, ,"ing the Nomenclature "Milk Cooling Tanks". If Aou use Milk Cooling To.nk

nomenclature, ue holtg to Ddu more crlstorms duties.
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31.5.3 Further in their Annual Report for the year 2oo4-2oo5, 2005-2006 and 2006-
2OO7 t]ne importer has clearly mentioned under the Head "Sa.ies" and sub Head '

Goods Traded including High sea Transaction" the description of goods as " Bulk Milk
Cooling Tank" and there is no mention of "Dairy Machinery"

31,5.4 Packing list issued by overseas supplier M/s. Ro-Ka Industries Ltd in respect

of container No. TEXU 4342525 that the sarne was a.lso corrected by hand to read as:
.DAIRY MACHINERY - 1 NOS. 5OOO L RKC BAREMILK COOLING SYSTEMMODELI
FOR MILK', by striking out the words 'BARE MILK COLLING SYSTEM' adding the
words for mitt<, the description has been tampered/corrected to read as 'DAIRY
MACHINERY - 50OO L RKC SYSTEM' for Milk.

31.5.5 Invoice No. 60334 DT. 30.09.2005 wherein the description written

/MENTIONED as 'BAR.E MILK COOLING SYSTEM MODEL' is struck out and
corrected as 'SYSTEM FOR MILK' by hand.

31.5.6 Packing List for container No. TEXU 434252-5 Seal No. 8G68377 wherein also

description mentioned as .BARE MILK COOLING' is struck out and corrected as

'FOR MILK' by hand in all the four items mentioned therein in the Packing list'

31.5.7 Bill of Lading No. for said Container No. TEXU 434252-5 Seal No'

BG68377BLSIND-OC dated 16.10.2005 wherein also description of goods mentioned
as 'MILK COOLING TANK PARTS' are struck out and corrected as 'SYSTEMS FIOR

MIL SOOO L RKC' by hand.

31.5.E SpeciflcatloE for ladent No z O5-O6|BC|OOO1O6 dated 2A.O7.O5.

.ISPECIFICATION PIOR BTTLX, Uil.X COOLING TANK CAPACITY.SOO LITRES

lsurTALBE FOR TUnIt COI{DENSING UIUTI
Material of anstruction - SS 3O4
Inner Shell uith euaporator- 55304/ 2mm thk.
Outer shell -- SS 304/ lmmOR 1.5mm thk
(ut ithout w as hing u nit )
a) SS 3O4 / htsulated aoling tank uith euaporator'
b) SS 3O3/ Lockable Manhole.
c) AA 304 / Inlet supplier as per regular design.
d) ss 304/ outlet pipe piece at least 25omm tuithout Butterflg ualue suitable for 51mm
dia connection.
e) SS 3O4/ Air uent.

J) SS 3O4/ Sprag ball/ dishwith 25mm SMS Unionfor CIP-

(We reeiue DIN llnian 25mm uhich is not acceptable, as out piping is SMS Tgpe)
g) SS Agitator motor housing ulith hole for agitator. Pl. do not supplg motor and agitotor'
U The tattk sltould be stttablo tor ISO57O8 -A E.
il SS3O4/ Adjustable legs (O-Somm) Lteight.

2. PACKING & OTHERS:
A) Bulk Cooling tonk should be packed in sea-worthg packing.
b) Please submit set of in struction manal and operating manual.
d) Ptease supplg SS 3O4 / Floor leuel plotes one each for the bottom legs of tank (6 no)".
?he SS 3O4 Suction and Dlscharge plpes (at bottom oJ tank opposite end to
outlet aalae connected utith insuldted tank should be brazed uith copper pipe
end plece so thc:t brazlng fucotttcs easy dt site.'

31.5.9 Invoice No. 61729 drd.l4l07 /2006 issued by overseas supplier M/s. Westfalia
Surge Nordic, A/S, Denmark. The said Invoice No. 61729 dtd.14/O7 /2006 cleaiy
shows the Delivery Address' of the importer arrd Order No. 36800 placed by the
importer for supply of Washing Unit'for 1470 EURO. The importer had not declared
the said Washing Unit' in Bill of Entry and same was got cleared without payment of
customs duties.

31.6 Statements of pereonnel of importer:

31.6.1.1 Shri K. Shankar Iyer, Deputy General Manager BMC) of M/s. IDMC Limited,
in his statement recorded on 15/03l2Ol0 interalia admitted the facts that email dtd.
24 / lO I 2OOS contained in the file listed at Sr.No.3 of the annexure to panchnama
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dtd.15l3/2010 was sent by him from his email id ksiye(2idlnc-coop to Mr. Hanne
Nielsen at her email id hn@so-ka.com ; and further, in his statement recorded on
L8/O3/2O1O admitted that they had wrongly declared the same as Dairy Machinery
System for Milk Cap 3O00L and wrongy classified bulk milk cooling tank under CTI
84342OOO and wrongly availed exemption from CVD under Noti. No.6/2002-CE
(Sr.No.293).

31.6.L.2 Further in his statement dated 06l08/2OlO, on being shown the printout of
an email dated 06/ I I /2OO7 ol Shri Mukesh Dave to him with copies to
kaloesh@oro psathani.com dharmesh@sroupsathani .com ancl one JAYEN and stated
that by the said email Shri Mukesh Dave of M/s. GCMMFL had informed him the
details of their Custom House Agents; that this email was in response to his email
dtd.6/ 1 I /2OO7 by which he had enquired with Shri Mukesh Dave the details of their
CHA so that they could give them the job of clearance, proviclcd the CHA assured in
writing that they would definitely get the goods cleared under 84.34; that Shri Mukesh
Dave had in this context informed him that their CHA would try their level best to
clear the consignment under CTH 8434; he was shown printout of e mail dated
06/17/2OO7 to Mukesh Dave at his email lD mukeshdave@amul.coop with copies to
dharmesh@qroupsathani.com and he admitted that by the said email he had informed
that he would hrst talk to their CHA i.e. M/s. Group Gathani to find out whether they
would clear the goods i.e. Butter Wrapping Machine under CTH 8434; that he had
further informed that if the CHA was tentative, they would not give the job to them;
Further, on being shown printout of his email dtd.12/ ll/2OO7 sent to Shri Mukesh
Dave at his email idmukeshdavdEamul.coop with copies to Shri S. S. Bhatnagar, Shri
Kumar Satvik and Shri Kalpesh Da:ji at his email id kelpesh@qroupsathani.com
stated that Shri Kalpesh Darji had informed certain issues to Shri Mukesh Dave vide
email dtd.7/ 1 I /2OO7 which was forwarded to him by Shri Mukesh Dave on
12lll/2OO7; he admitted that in his said email Shri Kalpesh Darji had rnformed that
the clearance of Butter Wrapping Machine under CTH 8434 was possible subject to
some changes i.e. 1) ln the invoice the Tariff No. should be changed from 84.22 to
84.34 and 2) It should be mentioned at the top of the invoice 'dairy machinery";
Further stated that in response to this, he had informed that he would ask the
supplier to redo the invoice and send it to him by courier; that he had also informed
that it was not possible to get a catalogue showing use of the machine as dairy
machinery, as the supplier has a standard cata-Iogue and would not create a new one
just for them; that Shri Kalpesh had further asked them to get the place of delivery
changed from ICD to JNPT to which he had informed that they would get a letter from
the supplier for this change; on being shown his email dtd.13/11/2007 sent to Shri
Mukesh Dave at his email ID mukeshdav@amul.coop with copies to Shri S. S.
Bhatnagar, Shri Kumar Satvik, Shri Kalpesh Darji at his email id
kalpesh@qroupqathani.com and Shri N. Zaveri stated that bv the said email he had
informed that the new/revised invoice with the Dairy Machinery inscription and the
HS 84.34.20.00 had come over email and he was ready to send tl:e documents to the
CHA; that he had further informed that as a catalogue specific to CTH 8434 was not
available; the CHA had to work with the write up given by them arrd Mehsana Dairy.

31.6.1.3 Further in the statement dated 20/08/2O1O, Shri K. Shankar Iyer interalia
stated that vide invoice no. O7-OB /P2 /Oa6449 dtd. 29.03.2008, they have sold 2 No's
of 'Tetra Centri'and vide invoice rro. O8-O9lP2/912015 dtd. f 0.05.2008 they had sold
one 'Separator' which were imported vide Bill of Entry No. 670563 dated 16.01.2008;
that the description of the said goods declared in the said BE were 'Self Cleaning
Separator Tetra Centri'and vide invoice no. O8-Og lPS/922293 dtd.06.11.2008, they
have sold 2 no's of 'Tetra Centri', which were imported vide BE No. 931985 dated
28.07.2OO8 and the description of the said goods were declared in the said B/E as
'Tetra Centri Self Cleaning Separator' arrd vide invoice no. O8-O9 /PS /922396 dtd.
06.O2.2OO9, they have sold 1 no of 'Centrifuges Tri Purpose Self Cleaning Tlpe', which
was imported vide BE No. 750646 dated16.01.2009 under description 'Milk Skimming
Separator' and admitted that the imported goods and sold goods were the same but
the description shown in the sale invoices was as per their customer's purchase
order, therefore, there are difference in the description in their sale invoices and Bill of
Entries; on being shown printout of an email dtd 13. I 1.2007 o1' Shri R A Modi from his
id ramodi(@rnehsanaunion.coop to Shri Mukesh Dave at his email ID
mukeshdavqOamul.coop he stated that by the said email Shri R. A. Modi, Dy. GM
(F&A), Mehsana union had forwarded a draft letter addressed to the Asstt.
Commissioner of Customs alongwith the technical specifications and technical data of
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the Butter wrapping Machine to shri Mukesh Dave of M/s. GCMMFL; that the said
technical data of the Butter wrapping Machine was meant to portray/claim that the
use of the machine as dairy machinery so that it can be cleared under cTH 8434; On

Assistant Manager, Dairy & Allied Group, M/s. IDMC Ltd. had sent technical write up
for Butter packing Machine of Mehsana; that the said technical write up had been

sent by him to Shri Mukesh Dave at his email ID mukeshdave@amul.coop with a
request to send the salne to Mehsana Dairy and get an appropriate write up from
them; that he also informed him that he was awaiting the revised invoice; that

treing shown printou
mail id ksive(Drjdmc

subsequently,
ID mukeshda

t of an email dtd. 14.17.2
.coop and he states that

007 of Shri Kumar Satvik to him at his
by the said email Shri Kumar Satvik,

to Mukesh Dave at his email
ramodi@rnehsanaunion. coop

and Shri Kalpesh Da:ji at their email id
spectively; On being

the said thecnica-1 write up had been sent
ve@amul.coop to Shri R A Modi at his id

with copes t
dharmesh@gro

o Shri Dharmesh
uDsathani.com and kalpesh@srou opath anl.com re

shown printout of his email dtd.28.
mukeshda ve@amul.coop with co

77.2OO7 to Shri Mukesh Dave at his email ID
pies to dharmesh@erou pqathani.com and

kalpesh@sroupqathani. com he admitted that by the said email, he had informed Shri
acting as their CHA for clearance of ButterDharmeshbhai that he (dharmesh) is

Wrapping Machine as Dairy Machine for Mehsana Dairy ald asked him about the
statui of clearance of the goods as the same had already been delayed on account of
the documentation adjustments to be made for facilitating clea-rance under 8434'

9L.6,L.4 Another statement of Shri K. Shankar Iyer was recorded on 09 /O9 /2OlO
wherein, he interalia on being shown an Application & Guarantee for issue of
documentar5r credit dtd.13/12/2OOS made to the UTI Ba].lk Ltd, Vallabh Vidyalagar,
stated that the said application has been signed by him alld Shri Mahesh Chandra;
that in the said application, the goods have been described as Dairy Machinery -

System for Milk 3000L; that on being shown a Purchase Order No. 5030155 QC
dtdl7 /10 l2OO5 of M/s. Glaxo Smithkline Consumer Healthcare Ltd, issued to M/s.
IDMC for supply of 01 Bulk Milk Cooler witl. refrigeration control panel, capacity3oOo
litres and comprising of twin condensing units with twin compressors suitable for
R134A refrigerant and bill of entry rro. 620224 dtd. 28ll /2006 hled for importing the
said goods, he stated that the description of the goods in the application for
documentary credit as well as in the bill of entry has been mis-declared; that the
description of the goods in the bill of entry has been mis-declared to avail exemption
from payment of CVD under Noti. No.6/2002-CE dtd. 113/2OO2as amended; that on
being shown Bills of Entry No. 614454 dtd. O2/O5/2O05 and No. 617648 dtd.
07 /lo/2oo5 contained in the seized file listed at sr. No. 27 and 24 respectively of the
panchnama dtd.75/312O7O, he stated that vide BE No. 614454 dtd O2/O5/2OOS and
No. 617648 dtd. 07 /10/2005, they had imported "Dairy Machinery 5000 L RKC Milk
Cooling Tank" and "RKC, 3000 L Milk Cooling Tank" respectively by classifying the
said goods under Customs Tariff Item 84186950 and paid a-11 duties of customs viz.
basic custom duty, CVD, Cess etc.; on being specifrcally, asked why from about
October, 2005 they have changed the classification of the said goods under CTI
84342OOO describing the goods "Dairy Machinery System for Milk
Cap.3OOOL/40OOL/ 5OO0L", he admitted that that description and Customs Tarilf
Heading of the said goods were changed to avail exemptlon from payment of CVD
under Noti. No-6|2OO2-CE dtd.Ll!l2$O2 as amendedl On being shown Invoice No.

60334 dtd.3O.9.2OO5 of M/s. RO Ka Industries, Denmark, BiIl of Lading No. BLSIND-
OC dtd.16/ 10/2005 and a Packing list of M/s. Ro Ka Industries, Denmark contained
in the frle bearing No.3, he stated that the said invoice and packing list were issued to
M/s. IDMC Ltd for "04 Dairy Machinery - 5000 L RKC Bare Milk Cooling System" and
said BL for "04 Milk Cooling Tank Parts", however, in the said invoice and packing list
the "Bare Milk Cooling arrd Mode1 1" have been struck off by hand and the words "FOR
MILK' added by harrd so that the description reads as "Dairy Machinery 50OO L RKC
System for Milk"; that similarly, in the said BL words "Milk Cooling Tank Parts" have
been struck off by hand ald the words "Systems For Milk 5OOO L RKC" added by
hand; that he is not able to identiff the handwriting or the person who has made the
corrections; Further, he admitted that he had instructed their overseas supplier
through his email dtd.24lLO|2OOS to use the nomenclature "DAIRY MACHINERY
- SYSTEMS FOR MILK"; on being shown another Invoice No. 60334 dtd3O.9.2OO5
of M/s. RO Ka Industries, Denmark and BiIl of Lading No.BLSIND-OO91
dtd'L6l LO l2OO5 contained in the same frle, he stated that these are the same
documents wherein the nomenclature was changed and mentioned as "DAIRY
MACHINERY - SYSTEMS FOR MILK' by their overseas suppliers as per his
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instruction; that the descriptloa of the said goods were changed to avail
exemption from paymeat of CVD under Noti. No.6|2OO2-CE dtd, 1l3l2OO2 as
amended.

31.6,2 Statement of Shri Jeevan Akhouri, Assistant General Manager (Accounts) of
M/s. IDMC Limited, was recorded on 09/Oa/2010 wherein he interalia stated that in
tlre Balance Sheet for the year from 2004-2005 to 2OO7 they have shown selling
(trading) of milk cooling tank and balance sheets for the period 2OO4-2OOS to 2006-
2007 does not indicate any condensing Units sold by them (Traded Goods).

31.6.3 Statement of Shri Kuldeep Singh Sisodia, Senior Executlve (Production) of
M/s. IDMC Limited 124-72a, GIDC Estate, Vithal Udhyog Nagar, District Anand was
recorded on l2/O4/2O10 wherein he interalia stated that Bulk Milk Cooling Tank
consists of Insulate cooling ta-rrk with evaporator,Lockable Manhole, lnlet and Outlet
for mi1k, Air vent, spray ball, adjustable legs ald suction & discharge connecting pipes
for the refrigerant; that in almost all the cases they have placed the purchase order to
overseas supplier for BuIk Milk Cooling Tank consisting of ttre above said components;
that the evaporator is built inside the inner shell of the tank and is normally about
2/3'a of the circumference of the tank; that the evaporator is of a total thickness of
2.8mm wherein the base is of a 2mm piate over which a plate of 0.8mm is lajd; that
the 0.8 mm plate has spot welded channels for movement of the refrigerant gas
through out the evaporator which helps the milk inside the tank to be cooled; that
almost 1o all the cases the descriptlon of ltern shom la Indeuts issued by hlm is
"Bultr Mtlk Cooler" howevet, ia the relevaat Purchase orders issued by the
purchase departnent the descrlptlo! of iteE ls showrr as "Dalry machiaery
System for milk"; that he is unable to exPlai! the reasoas' for the same, since
the purchase orders have been issued by the purchase dePartment.

31,6.4 Statement of Shri Deepak Kumar Mohanbhai Bhadania, Assistant Manager
(Marketing) of M/S. IDMC Limited, was recorded on 16/04/20LO wherein he stated
that the milk inside the ta.rlk cannot be cooled without the evaporator: that the
condensing unit is not a built in part of the bulk milk cooling tank but is attached
extemally at the site of installation, however, the evaporator is built in to the bulk
milk tanks.

31.6,5 Statement of Shri Mahesh Chandra, (Ex Managing Director ) of M/s. IDMC
Ltd. was recorded on 25/O5/2OLO wherein he, inter alia on bcing shown Invoice No.
60334 dtd.30.9.2005 Of M/s. Ro Ka Indtstries Denmark contained in the said file
bearing No.3he stated that the said invoice is issued to M/s. IDMC Ltd for 04 Dairy
Machinery - 5OOO L RKC Bare Milk Cooling System; on being shown a Packing list of
M/s. Ro Ka Industries, Denmark contained in the same frle for 04 Dairy Machinery -
5OOO L RKC Bare Milk Cooiing System Model 1, he stated that the word bare milk
cooling and Model t have been struck off by hand and the words "FOR MILK" added
by hand so that the description reads as Dairy Machinery - 5OO0 L RKC System for
Milk; that he is not able to identify the handwriting or tJre person who has made the
corrections.

31.6.6 Statement of Shri Kalpesh Darji, Full Time Auditor of M/s. Padmavati Agencres

Pvt. Ltd., Ahmedabad was recorded on O3/Oa/2O10 wherein on being asked to

explain the contents of the above emails, he stated that M/s. IDMC Ltd wanted to
clJar their goods as Dairy Machinery, however, as per the invoice forwarded to them it
was seen that the goods were shown under tariff heading 84 .22 and therefore, the
same could not be cleared as Dairy Machinery; that they had therefore, suggested that
the supplier's invoice be revised to show the tarill heading as 84.34 which is the tariff
heading for Dairy Machinery and accordingly Shri K. S. Iyer had informed them by
email that he would get the classification changed in t].e supplier's invoice and
subsequently, he got it changed from 84.22 to 84.34; that he is not aware about the
Harmonised System of Nomenclature (HSN) and neither he is aware whether the goods

i.e. Butter Wrapping Machine is covered by CTH 84.34; that he had only given

suggestion to Shri K. S. lyer that for getting the goods cleared as Dairy Machinery,
the tariff heading was required to be shown as 84.34.

31.7 From the perusal of various documents and. statement of the concerned
personnel of the importer as discussed herein above, it is proved that with clear intent
to evade the payment of customs duty, the importer have mis-declared the description

Page 46 of 63



of the goods and mis-classified under CTH 8434 to avail the benefit of Notifrcation No.
6 /2OO2-CE dtd l-3-2OO2 and Notification No. 6/2006-CE dtd 1-3-20O6 and therefore,
extended period invoked vide erstwhile Proviso to Section 28 (l) of the Customs Act,
7962 and mere on the piea that goods were examined by the customs officer cannot be
exonerated as in the present case the evasion is detected by the DRI based on the
thorough investigation. I also hnd that the importer, in accordance with the self-
assessment regime introduced by the Finance Act, 2011, had self-assessed the Bill of
Entry but detiberatety mis declared and misclassified the imported goods, thereby
wilfully evading the applicable customs duty. This mis declaration and
misclassification resulted in a substantial loss to the public exchequer, equivalent to
the differential duty amount. The act of mis declaration and mis-classification was not
a resuit of any bona fide error but a conscious and deliberate attempt to avail undue
benefit of exemption notification a Iower rate of duty, resulting in undue monetary
gain to the importer.

31.8 To fortify my above stand, I rely on the ratio of following case 1aws.

31.8.1 Hon'ble Tribunal, Mumbai in the case of Yakult Danone India P.Ltd. Vs.
Comnlissioner of Customs, Mumbai-I reported in 2077 (357) ELT 691 (Tri.-Mumbai)
wherein the fact of the case was that the main appellant M/s. Yakult Danone are
engaged in manufacture of pro-biotic drink. The appellant, based upon investigation
by the DRI, were issued show cause notice dated 25-4-2072 alleging that the
appellant had imported machines for their plant by mis-declaring the same as 'Dairy
Machine' and wrongly claiming exemption under serial No. 11 of Notification No.
6/2OO6-C.8., dated 1-3-2OO6. That the said machine worked on the principles of heat
exchange and were used for tJre purpose of sterilization, pasteurization, incubation
(maturing after pasteurization) and dilution, etc. and is thus excluded from goods
under Heading No. 8434 of the Customs Tariff as 'Dairy Machine'. The appeUant had
argued that extended period of limitation is not invokable as the goods were correcfly
described and were examined by the department. Relevar:.t para is re-produced as
under:

47. We Jind thot the appellant had imported uarious goods couered by 5
consignments uthich wo.s shipped bg M/s. Yakult Honsha Ltd., Japan. Ttte inuestigation
conducted bg the department reueals that utlLereas out of the 5 consignments tlrc first,
fourth ond ftfth consignments utere cleared bg declaring the goods under the respectiue
HS Codes and suppliers inuoices. In case of 2nd. ond. 3rd consignments cleared under
Bill of Entry No. 763776, dated 3-5-2O07 ond BE No. 801219, dated 18-6-2O07, the
goods uere shatan as 'Dairy machines' and u.tere cleared bg auailing exemption from
CVD in terms of Notfn. No. 6/ 2OO6-C.8., dated 1-3-2006. It was during inuestigation that
tle offtcers found that the original 'Speciftcation of Production equipment' Sheets (SPE
Sheets) receiued from the supplier containing HS ades u-tere altered bA the importer so
a-s to slnut the same as 'Dairy machines'. The original slLeets issued by tlLe supplier
contained tLe HS cod.es slnu.ted the codes of machines of consignment as under 8428
90, 8479 82, 8421 39, 8477 30, 8422 30, 8428 39, 8443 59. The desciption of goods in
oiginal sheets Le. goods of the second consignments u.tere steel tanks for uaious
purposes such as dissoluing tank and par7s. Culture tonlg surge tanks, etc., Lapper, air
unit, htmiditg antrol unit and other parts. The goods in third consignment u)ere
Moulding machine and ports, filling and packing machine, filling machine conuegor and
filling machine anuegor pinter. Hou.teuer in the sheet submitted to the Custom ofrt.cers
the codes were altered to 8434 2O OO and the description of goods utere slautn as Dairy
machine and parls, which enabled the importer to claim benefit of exemption Notification
No. 6/ 2OO6-C.E. dated 1-3-2OO6. It i-s al-so an undbputed fact that the alterations were
done bg the appellant, its parent compang who had shipped the goods, the director Shn
Oike, emplogee Shri Suzuki and Anil Choudlnry. The director Shri Oike in hi.s statement
Lns blamed the a-appellant Mr. Anil Clnudhary the ex-employee uln las orch.estrated
the manipulation in the SPE Sheets and therebg claiming exemption. TLe oppellant on
meits has contested the demand on the ground that tlTe imported goods meit
cla-ssification as Dairy Machine and the exenq)tton hns been conectlg claimed. Tte
appellant has quoted the HSN explanatory Note to Heading 84.34 uhich states that
"thk heading couers mechanical milking machine, and other machinery, u.thether for
fann or industrial purposes, used in the treatment of milk or conuerting it into other dairy
products." That since tLeir product is dairy based d.ink hence are couered by the
Heading 84.34 uthich is eligible for exemption. The appeltant has also relied upon
Section Note M to Section XVI of the taiff to show that the plant is combinotion of
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uoious machines dnd dll the machines are to be regarded as dairy machine. We find
that as per Explanatory notes to HSN in Heading 84.34, Ports of the mdchine are to be
classified in the sam,e heading "subject to the general provisions regarding tte
classification of parts as per the General Explanatory Notes to Sedion XVI)." Note 2(a) to
Seaion XW of the Central Exci.se Taiff Act clearlg prouid.es that Parts u-thich are goods
included in any of the headings of Chapters 84 and.85 are in all cases ,o be classified in
their respectiue headings. Further as per Note to Chapter 84 "..... machine or appliance
tuhich ansuers to desciption in one or more of tle Headings 8401 to 8424 or Heading
8486 and at tle same time to a description in one or other Head-ings 8425 to 8480 is to
be classified under tlrc appropiate leading of the Headings 8401 to 8424 or under the
Headings 8486, as the case mag be, and not under Heading 8425 to 8480".

Also the Chapter Note 7 to CLnpter 84 states that "o machine uhich is used for
more tltan one purpose i,s, for the purposes of classifrcation, to be treated as if its
pincipal purpose u)ere its sole purpose. Subject to Note 2 of this chapter and Note 3 to
Section XVI, a machine, the pincipal purpose of uLhich is not d.escibed in ang heading
or for which no purpose is, unless the contert otheruise requtres, to be classifred in
Heading 8479. Heading 8479 ako couers machines. We ftnd that in the present case the
tanks utere tluts to be classified. under 8479 and euen the origin.al SPE Sheets prouided
thot HS Codes. Similarlg the other goods are also classifiable as per tteir indiuidual
description os stated in slaut cause notice-

8. The contention of the appellant tLnt Section Note IV to Section XVI of Tanff is
applicable is not conect as initiallg the goods were classified under the respectiue HS
code and at the time of filing of Bill of Entry the same uere changed. TLte Section Note
2(a) to Section XVI in such circum.stances u.tould be the guiding principle to classifu tlrc
goods. Our uietas are abo guided. bg the judgment of Hon'ble Supreme Court in the case
of HMT Ltd. u. Commissioner of C. Ex. & Cus., Aurangabad - 2OO7 1214) E,.L.T. 10 (5.C.)
uherein the Hon'bLe Apex Court u.thile upLnlding the judgment of the Tribunol obserued
that "CESTAT found that as per HSN Explonatory Note to Chapter Heading 84.34 the
machines for processing milk d.epend on the principle of heat exchange and they are
excluded from couerage under Clnpter Heading 84.34 and the heading also exclud.es
refrigerating appliance (ulether or not speciftcallg d.esigned for cooling or keeping milk
and milk cooling uats incorporating euaporator of the refigerating unit from Chapter
Heading 84.34). n utas furtlrcr noted that HSN Explanatory note also excluded the
machines for urapping or uteighing the produd from Chapter Heading 84.34." Further in
case of Dairy Deuelopment Corp. u. Collector of Custom.s, Bombag - 2000 ( 119) E.L.T.
629 (Tibunal), tlTe butter packing machine u.tas clossijied under the respectiue heading
and excluded from puruieu.t of 84.34. In case of Indo Berge Ltcl. u. Commi.ssioner of C.

Ex., Delhil - 2001 134 E.L.T. 749 [n.-Del.) the Tibunal held as under :

We haue considered the submissions of both the sides. It is not disputed bg
the appellants that the product in question 'Pou.tder Conueying Sgstem' conueAs
material that is milk poutder in th.e present mattel Dxplanatory Notes of H.S.N.
belou Heading 84.28 prouides that "Thi-s heading couers a uide range of
machinery for the mechanical lnndling of material"s, goods, etc. (lifiing, conueging,
loading, unloading, etc.). Tleg remain here euen if speaolised for a particular
industry, for agriculture, metallurgg, etc." Tle Explanatory lVofes also mentions
that "the prouisions of Explonatory Note to Heading 84.26 applg, mutatis
mutandis, to the equipment of this heading....." u.thich reads as under :

"Lifting, loading, handling, etc., machines presented separately are, ttoweuer,
classified in this heading euen if intended for incorporation in other machines or
for mounting on transport uehicles or uessels of Sedion XVII."

5. Il is. thus, apparent that the impugned product utill be ighttg ctassifioble
under Heading 84.28 euen tlnugh tt is finollg to be incorporated in dairy
machines. According to Explanatory lVofes of H. S.lY. belou Heading 84.34, Parts of
the machine are to be classijied in the same heoding 'subject to the general
prouisions regardi.ng the classification of parts (see tLrc Ceneral Explonotory Notes
to Section XVI).' Note 2(a) to Section XVI of the Central Excise Tariff Act clearlg
prouides that Parts which are goods included in ong of tfu: leadings of Chapters
84 and 85 are in all cases to be classified in their respectiue headings. As the
impugned product is included specificallg under Heading 84.28 it has rightlg been
classified there. Tltis was the uiew expressed. bg tlrc Tibunol in tlrc cose of Bhilai
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Engineeing Corpn. Ltd. supra. Euen the decision in th-e case of Laxmi Boilers is
against the oppellants as the Tribunal obserued tlerein that "All these parts utould
doubttesslg fatl under a number of headings." The Tribunal in the said cose u)as
considering the ouailabilitg of Notifrcotion No. 2o5/88 (Sl. No. 18) uthich according
to tlrc Tibunal uas "generaltg tt-torded so as ,o enable angthing used in the
construction of boilers to be auered thereunder." Accordinglg, we find no infirmitg
in the impugned Order and reject the appeal.

In uieta of the fact that the goods utere correctlg clossifiable in tLrc sPE Sheets as per
their respectiue desciption and indiuidual function but utere changed bg the appellant's
emptogee in consultation uith the Management, ue are of the uieu tlnt the goods d.oes

nol merit classification os parts of dairy machinery. For the reosons stated oboue and
looking to the fact that the issue inuolues of intended misdeclaration, misclassiftcation
and iuppressi,ion of facts tDe d.o not find ang infirmitg in the order passed bg
adjudicaiing authoitg and uplnld the same in os much as the sam.e is related. to
oppellant M/ s. Yakult Danone (India) Put. Ltd'"

31.8.2 Hon'ble Tribunal, Mumbai in the case of Eminence Equipments Pvt' Ltd. Vs.

Commissioner of C.Ex. Pune-I reported in 2015 (330) ELT 344 $n. Mumbai) has
intera-lia held as under:

g, Nert issue rls that the appellants haue contend'ed that th'e extended peiod of
limitation is not inuokoble. we note in thi-s particular case uarious customers of the
appellants haue also stated in their respectiue statements that in their initial enquiries
tiig osked for supplg of eleuators and conuegors and it is on the request of the
appellants that these utere changed to grain discharger or grain feeders. we also note
that Shi Norpinder Kumar Gupta, Managing Director of M/s. Dr- Ing. N.K- Gupta
Technical Consultants Put. Ltd., Neut Delhi, lDho acts as a consulting firm to the
appellants and helps them in procuing orders, has admitted that the appellants are
manufactuing eleuators ond conuegors. we obo note that one of their bu.siness
associate, Shn Shipad. M. Solunke, Director of M/s. Elina Solutions Put- Ltd., Pune hns
stated in the statement d.ated 7-5-2012 that the appellonts haue informed tlrcm that if
tlEA use the description 'bucket eleuator' or'conuegor', theg uould be reElired to paA
the excise dutg and, tlerefore, the goods should be purchased under tle description
giuen bg them. This clearlg indicates tte appellants u)ere au)afe thot if theg descibe tlrc
goods os eleucttors or conueAors, the same are chargeable to excise dutg under Heoding
8428. It i.s for this reason that theg described their machines as Grain Feeder, Dn-mass
Feeder, Grain disctnrger, etc. and insisted for such desciption in the purchase orders

from other customers. We haue also gone through the declaration made bg them.- The

said declaration i.s required to be furnished by the manufacturing units tttho are not
paging dutg either due to the fact that their tumouer is u-tithin the small scale exemption
timit or theg are manufactuing tLLe goods ttthich are exempt from pagment of dutg.
Purpose of this declaration is not to examine the classification or dutiabilitg but to make
the jurbdictional authoities obout existence of their unit. Euen in this declaration, a
careful perusal utould indicate that Seial No. 4 requires them to declare full desciption
of the goods heoding-uise manufactured bg the factory. Under the circum.stances, theg
should haue separatelg listed out each item being manufactured bg them and the
description of the said goods including the foct that the said goods are commerciallg
understood as conueAors and eleuators. Meaning of BC, CC, SC should haue been
eloborated in the declaration and catalogue should houe been submitted- Instead of
indicating that these ore conueAer and eleuator, the appellants uery cleuerlg described
the goods as "Grain tnndling equipments for ice, flour, dal mills/ storage silo sgstem
accessories/ storage bins for ice/ grain feed controller. Job uork." TlEg did not indicate
the classification of the goods manufactured, in Seial No. 4. In Seial No. 5,

ualue/ quantitg of goods cleared duing th.e preceding financial geor, ILEA gaue the ualue
of clearance and thereofier indicated the dutg as nil as couered under Heading 8437. By
the said declaration, nobodg can make out that the exact noture and desciption of the
goods manufactured bg them particularlA that these are conueAors and eleuators. In ang
case, the uery fact that theA u)ere ou)are that if theg descibe the goods as conuegor and
eleuator, the sqme u.tould be chargeable to excise dutg, would nullifg ang declaration or
intimation giuen bg them until and unless they raise and uery specificallg ask the
question relating to Heading 8428 uersus 8437 tttith Reuenue. We aLso note thot the
appellants hnue not taken registration or filed anA retunts. From the shout cause notice,
it is clear that the department started inuestigation onlg due to a receipt of information.
Keeping in uieuL th.ese facts, tue are of the considered uieut that this is a case of fraud
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and there uas suppression of facts and ertend.ed. peiod of limitation under prouiso to
Section l7A k inuokoble and, therefore, the demand raised for the fiue gears i.s correct
and the same is upheld.

9.3 AnotLer contention rabed bg the appellant is that in case of their
conLpetitors, tte goods are being cleared. wittaut pagment of dutg and Reuenue tns not
raised ang objection in their case. In support of tleir contention, the leorned counsel also
submitted the Hon'ble Bombay High Court judgment in tlle case of Galaxg Plastics
(Bombag) Put. Ltd. u. UOI in Wit Petition No. 298 of 2OO6. We haue gone through uaious
documents and leaflets submitted bg the appellant. From the doslments submitted bg
the appelldnt, it cannot be concluded tLat tlle goods are exactlg similar ond the
classification and dutg leuiable/ leuied. It is to be noted that mang o times, euen tuhen
the goods are dutiable, a pariicular assessee maA be getting the beneftt of SSI
exemption or sorne other notification and the goods mag be cleared dutg free due to such
reason. Furth.er, at present, the sgstem of assessmen, is sefassessment uhere it is for
the appellants to assess the dutg themselues. Onlg in respect of the dutg paying units,
some aithmetical scruting is done bg the Reuenue. In respect of non-dutg paging units,
no action is taken until and unless ang information b receiued about the euasion of
dutg. In the oueralL facfital matrk of tlLe co.se, u)e dre not in a position to sag that the
competitors are being allou.ted clearonce dutg free bg the Reuenue.

9,5 As mentioned earlier, ue haue alreadg come to a defnite conclusion that the
goods are classifiable under Heading 8428 and 8479 and, there.fore, the partg's plea is
rejected. We also note that tlLe appellants u.tere con"scious of the fact that the goods are
classijiable under 8428 and chargeable to excise dutg and in order to auoid excbe dutg,
they used different desciption of the goods and generallg known commercial description
uas uitten in the abbreuiated form uiz. BC, CC, SC, etc. Tle appellants utere insisting
from the bugers to indicate the description os per their requirement. Euen one of their
main cwstomers has stated in the statement that initiallg u-ttten they started the
business uith the appellant, theg were informed that if the,A don't use the said
descrtption, excise dutg uill become pagable.

9.6 TLte appellants haue also pleaded tlnt theg had a bona fide belief that their
goods are not clnrgeable to dutA. We fail to understand this plea. Euidences on record
ctearlg indicate that the.g u)ere atuare that the goods are chargeable to dutg and it is for
this reason thot theA were insisting particular description. Stalement recorded duing
the inuestigation indicates that theg tuere fullg autare about of their dutg liabilitg and it
utas a uLell planned tactic to haue particular desciption of the goods in order to ouotd
dutg.

9.9 Further, in the cose o/ Essar Oil Ltd. (supro), th.e Hon'ble Supreme Court in
paras 29 to 36 hns elaboratelg discussed the concept of fraud. The Hon'ble Supreme
Court lLas obserued ttnt fraud i.s an intention to deceiue. In the present case there con
be no doubt that the appellonts u)ere du)are about the dutiabilitg of the said' goods and,
therefore, theg haue intentionally not used tlrc generallg understood commercial
tenninologg of tle said goods and instead used the utords green feed'er, en-masse

feeder, etc. to auoid pagment of excise dutg. In our uiew, the conduct of the oppellants
tuould support the inuocation of the e*ended peiod of limitation as also imposition of
penaltA.

7O. As far as penaltg is concerned, again there can be no doubt as euen afier
knouing that their goods are chargeable to excise dutg, the appellants instead of paging
the excise dutg, clase to describe their goods utith different nomenclature. we, therefore,
uphold the imposition of penaltg under Section 1 IAC."

31.8.3 Priacipal beach of Hon'ble Delhl ln the case of Samsung India
Electronics Ltd. Vs. Conms. of Cus., New Delhi reported ia 2014 (3071 ELT 160
(Tri. Del.l has lnteralia held as under:

a9. Next issze is thot the appellants haue contended that the ertended peiod of
timitation is not inuokttble. We note in this partiatlar case uarious cttstomers of the
appellants haue abo stated in their respectiue stotements that n their initial enquiies
theg asked for supplg of eleuators and conuegors and it is on the request of the
appellants that these utere cLranged to grain discharger or grain feeders. We olso note
that Shri Narpinder Kumar Gupta, Managing Director of M/s. Dr. Ing. N.K- Gupta
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Technical consultants Put. Ltd., New Delhi, uho acts as a cottsulting firm to the

appellants and helps them in procuring e that the

iinufactunng eleiators and. conuegors. one of
assoJia@, SLwi Shripad M. Salunke, Director tions Put'

stated in th-e stateient d.ated 7-5-2O12 tho ue inform

iiiy "t" 
the desciption 'bucket eleuator' or 'conuegor', they would be required to pag

the excise dutg and., therefore, the goods shnutd be purctased under. the desciption
giuen bg them. Thi.s clearlg-indicatesThe appellants u)ere anuare tlnt if theg descibe tlte
"goods it eleuators or conuegors, tle same ire chargeable to excise dutg undet Heading

\CZA. h is for this reason tlLat theg descibed their machines as Grain Feeder, En-mass

Feeder, Giain d.ischnrger, etc. anal insisted for such desciption in the purcluse orders

Trom oiher alstomers. we haue also gone through_ the declaration made bg them. The

said declaration is required to be furnished bg the manufacturing units uho are not

paging dutg either due to the fact tiat their tumouer is taithin the smoll scale exemption

iirit 6, thJg are manufactuing tlrc goods tphich are exefipt from pdgment of dutg.
purpose oy ihis dectora{ion is n6t b eiamine the ctassification or dutiabilitA but to make

tne' iurisiictional authorities about existence of their unit. Euen in this declaration, a

.o.rJyd p.*"ot would indicate thot Se;,o,t No. 4 requires them to declare full desciption
of tie joods heading-wise manufodttred bg the factory. under the circltmstances, thEg

Jru4i nou" sepa;tetA listed 
-out 

each iiem being manufactured bg tlem and the

desciption of the said- goods incfuding the fact thot the said goods are commerciallg

undeistood as conueAors ond eleuators. Meaning of BC, CC, SC should lnue been

elaborated in the d.eilaration and catalogue should lnue been submitted. Instead of
indicating that tl.se are conueger and. elbuator, tle appellants uery cleuerlg .descibed
tlLe goois as "Grain handting iquipments for ice, flour, dal mills/ storage silo system

accJssoies/ storage bins for rice/ giain feed controller. Job utork.' They did not indicote

tte cla,ssification- of the goods- mnnufactured, in Senal tYo. 4. In Seial No. 5'

ualue/ quintity of giods cledred duing tie preceding financiol gear, theg gaue the ualue

of cleaiance ind tierea1ter indicated the dutg as nil os couered under Heading 8437. Bg

the said declaration, nobodg can mnke out thnt the exact noture and desciption of the

goods manufactured bg tlem portiatlorlg that tlrcse a,re eleuators' In ang

iase, the u.ia (o"t that theg i"r. o*or" thot if theg des as anueyor and

eleuator, the-s'ame utould 5e chorgeable to excise dutg, ng declaratian or

intimation giuen bg them until and unless theg rai.se and uery speciftcallg ask the

qiestion rJtating t6 neading 8428 uersus 8437 ntith Reuenue. We also note thnt the

ippellants haui not taken rigistration or filed onA retums. From the shottt cause notice,

ii is clear thnt the departmeit started- inuestigation onlg due to a recetpt of information.

Keeping in uieu,, theie facts, ue are of the ansidered uieut that this is a case of fraud
oni ttir. uas suppreision of facts and ertended period of limitation under prouiso to

Section 11A b iniokable and, therefore, tlrc demand roised for the fiue gears is conect

and the some is upheld.

9.3 Another contention rai-sed bg the appellant i-s that in case of tteir
competitors, the goods are being cleared u.tithout pagment of duta and Reuenue hns not

raiszd any objeciion in tLeir cose. In support of their contention, the leamed aunsel olso

submittei thi Hon'ble Bombag High Court judgment in tt, case of Galaxg Plas'ics
(Bombog) Put. Ltd. u. UOI in Wit Petition No. 298 of 2006. We Lnue gone through uaious
'd.ocumints and leaflets submitted- bg the appellont. From the documents submitted bg

the appellant, it cannot be concluded that tlg goods are exactlg similar and the

classification and dutg teuiable/ teuied. It b to be noted that manA a times, euen uthcn

the goods are dutiable, a particular assessee m.ag be getting the -beneft 
of SSI

.*"niption or some other notification and. the goods mag be cleared dutg free gue to such

reas6n. Furtler, at present, the sgstem of assessment tis self-assessment uhere it is for
the appellants to assess tLrc dutg them,selues. onlg in respect of the dutg paging units,
some iithmetical scruting i.s done bg the Reuenue. In respect of non-duty paging units,
no action b taken until and unless ang informntion is receiued about tlrc euasion of
dutg. In tLrc ouerall factuol matrix of the case, we are not in a positton to sag that the

competitors are being allouted clearance dutg free bg the Reuenue.

9.5 As mentioned earlier, ute haue alreadg come to a definite conclusion thot the
goods are classifiable under Heading 8428 and 8479 and, therefore, the partg's plea is
ieiected. We atso note thot ttrc appellants were conscious of the fact that tLte goods are

c[assifiable under 8428 and chargeable to excise dutg and in order to auoid excbe dutg,

they ised different desciption of tle goods and generallg knoun commercial d.escription

ut6[ wntteiin the obbreubted form uiz. BC, CC, SC, etc. The appellants uere insisting
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from the bugers to indicate the desciption as per th.eir requirement. Euen one of their
main cttstomers has stated in the statement that initiallg uhen theg stdrted the
business u-tith the appellant, theg uere infortned. that if theg don't use the said
desciption, excbe dutg utill become pagoble.

9.6 The oppellants haue obo pleaded that theg lnd a bona Jide belief that their
goods are not chargeable to dutg. We fail to understand this plea. Euidences on record
clearlg indicate thot theg utere au)are that the goods are chargeable to dutg and it b for
this reason that theA uere insisting particular desciption. Statement recorded duing
the inuestigation indicates that thea uere fullg anlare about of their dutg liabititg o.nd it
utas a utell planned tactic to haue partianlor description of the goods in order to auoid
dutg.

9.9 Further, in the case of Essar Oil Ltd. (supra), the Hon'ble Supreme Court in
paras 29 to 36 has elaboratelg discussed the concept of fraud. The Hon'ble Supreme
Couri has obserued thnt fraud is an intention to deceiue. In the present case there con
be no doubt thot the appellants u)ere qu)are about tlrc dutiobilitg of the said goods and,
therefore, theg haue intentionallg not used th.e generallg understood commercial
terminologg of the said goods and instead used the ruords green feeder, en-mosse

feeder, etc. to auoid paAment of excise duty. In our uieut, the conduct of the appellants
uould support the inuocation of tte ertended peiod of limitation as also imposition of
penaltA.

7O. As for as penaltg is concerned, again there can be no doubt as euen afier
knou.ting that their goocls are chargeable to excise dutg, tle appeLlants instead of paging
the excise dutg, chose to describe their goods uith different nomenclature- We, therefore,
uphold the imposition o.f penaltg under Section 1IAC."

31.8.4 Hon'ble Supreme Court lu the case of Commissloner of Customs,
Kandla Vs. Essar Oil Ltd rePorted la 2OO4 lL72l E,LT 433 (S'C.l has lnteralia held
as under.

u42. From tlrc factual scenario descibed it k clear that respondent no. 1 uas
alDare thot there tuas no fund. auailoble. In fact, from 3-3-1999 it accepted the position
that there u)as no fund auailable ond tuas a.sking for time to anrange funds. This
according to us clearlg indicated a fraudulent motiue and. the declaration giuen was
certainlg mis-declaration. Therefore, the CEGAT wa.s not ight in its conclusions about
inapplicabilitg of section 51(1)(c) to the facts of the case. The demand of dutg and order
of conftscation bg the Commissioner is clearlg sustainable-"

The comprehensive discussion and findings set out above at Para 31.1 to 31.8.4,
and the factua.l Matrix of the case clearly establishes culpability on the part of the
importer. Thus, proved from the above facts arrd evidence that M/s. IDMC Ltd.,
Anand had knowingly and deliberately mis-declared the description of the goods and
also mis-classihed them as 'Dairy Machinery with a view to wrongly avail the benefit
of exemption from cVD under Nott. No.6/2OO2-CE dtd. 01.03.2002 and Notification
No.6/20b6-CE dtd.Ol.03.2006 with an intent to evade payment of Customs duty
amounting to Rs. 1,91,11,555/- as shown in Annexure A, & B to the SCN. Hence,
proviso to Section 2s(1) ofthe customs Act, 7962, for invoking the extended period for
demarrd of duty is applicable in the instalt case. T?re differentia-1 customs Duty
amounting to Rs.1,91,1 1,555.45 as' indicated in Annexure-A & B to the SCN therefore
is to be reiovered from M/s. IDMC Ltd.,, Anand under the Proviso to Section 28(1) of
the customs Act_ 7962 alongwith applicable interest under Section 28AB ibid.
Further, amount of Rs.64,37,816 / - patd vide TR6 Challan No.792 /2o7o
dtd,.lolgl2OlO for Rs.14,37,8161- and TR6 Challan No.832 dated 16/3/2010 for Rs'

50,00,000/-towards the duty liability as shown in Annexure-A to the show cause
Notice is required to be appropriated'

31.8.5 I lind that importer has coatended that interest, penalty a]1d confiscaLion
provisions provided under the Customs Act cannot be invoked in cases of demand
pertaining to cvD which is leviable under the customs Tariff Act for the reason that
these provisions have not been borrowed into Section 3(8) (Pari Materia) to the present
Section 3(12)) of the Tariff Act. They also placed reliance on the judgement of Hon'ble
Bombay High court in the case of Mahindra and Mahindra Ltd. vs. The Union of lndia
and ors. wP No. 1848 of 2009 decided on 75.9.2022 wherein penalty and interest
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demanded was set aside in the absence of provision under Section 3 for Additional
Duty of Customs, Section 3A for Special Additional Dut5z under the Customs Tariff Act,
1975 or Section 9O of the Finance Act, 2000 that created a charge in nature of penalty
or interest. They have further stated that this judgement has been affirmed by Hon.
Supreme Court and the Special l,eave Petition ftled by the Union of India has been
dismissed by order dated 28.7 .2023. To negate the said argument I rely on the ratio of
decision of Hon'ble Supreme Court which dismissed Civil Appeal filed by Atul Kaushik
(Oracle India Ltd) on 11-3-2016 reported in Oracle India Put. Ltd. v. Commissioner '
2o16 (ss9) E.L.T. A1s6 (5.C.)1.

31.8.6 Honble Supreme Court on 11-3-2016 dismissed Civil Appeal filed by Atul
Kaushik (Oracle India Ltd) reported in Oracle India Put. Ltd. v. Commi-ssioner' 2016
(339) E.L.T. A136 (S.C.)l against the CESTAT Final Order Nos. A/52353-52355 /2015-
CU(DB) dated 29-7 -2015 as reported in 2015 (330) E.L.T. 417 (Tri.-Dei.) (Atul Kau shik
v. Commissioner) holding that " We see no reason to interfere with the impugned
order passed by Customs, Excise & Service Tax Appellate Tribunal". Relevant Para of
the decision of Final Order Nos. A/52353-52355/2015-CU(DB) dated 29-7 -2O75 of
CESTAT reported in 2015 (3301 E.L.T. 417 (Trl.-Del.) (Atul Kaushik v. Commissioner)
is re-produced as under:

"16. The appellants haue abo contended that penaltg, interest and conJiscation cannot
be inuoked in respect of euasion of counteruailing dutg (leuied under Section 3 of the
Customs Tariff Act, 1975) on the ground that the prouisions relating to these aspects
haue not been bonoued into Section 3 of the Custom.s Taiff Act, 1975. In supporl of the
pinciple that the penaltA cannot be leuied in the absence of penaltg prouision hnuing
been bonowed in a particular enactment, the appellants cited the judgments in the case
of Khemka & Co. (supra) and Pioneer Silk Mills Put. Ltd. (supra). We are in agreement
utith this propositioa and therefore we refrain from discussing the said judgments. Tlrc
appellants also cited the judgment in the case of Supreme Woollen Mills Ltd. (supra),
Silkone Intemational (supra) and seueral others to aduance the proposition that penaltA
proubions of Custottls Act were not applicable to the cases of non-pogment of anti-
dumping dutg and thot the same principLe is applicable with regard to leuiabilitg of
interest findia Carbon Ltd. (supra) and V.V.S. Sugar (supra)]. We haue perused these
judgments. Mang of tlLem deolt utith Anti-dumping duty/ Special Additional Dutg (SAD)
leuiable und.er uarious sections (but not Section 3) of Customs Taiff Act, 1975 and in
those sections of the Custom.s Tariff Act, 1975 or in the said Act itself, during tlrc
releuant period, there wos no prouision to applA to tle Anti-dumping dutg/ SAD the
prouisions of Customs Act, 1962 and the rules and regulations made thereunder
including tLnse relating to interest, penaltg, confrscation. In the case of Pioneer Silk Mills
(supra) the dutg inuolued uas the one leuied under tLte Additional Duties of Excise
(Goods of Special Importance) Act, 1957 and ifs Section 3(3) onlg bonouted the
proubions relating to leug and collection from the Central Excbe Act, 1944 and in uieut
of tlnt it u-tas held that the prouisions relating to conftscation and penaltg could not be
applied u.tith regard to the duties collected under the said Act of 1957. None of these
judgments actuallg deal with the CVD leuied under Section 3 of tlle Customs Taiff Act,
1975. The impugned counteruailing dutg uos leuied und.er Section 3 of Customs Tariff
Act, 1975. Sub-section (8) of Section 3 of the soid Act euen during tLe releuant peiod.
stipulated as under : -

"5. 3(8) The proui.sions of tlrc Customs Act, 1962 and. tLe ruIes and regulations made
thereunder, including those relating to drawbacks, refunds and exemption from duties
shaLl, so far ds maA be, applg to the dutg chargeable under this section as they applg in
relotion to the duties leuiable under that Act."

It is euident from Section 3l8l of the Custom.s Tariff Act, 1975 quoted aboue that all the
prouisions of Customs Act. 1962 and ttrc rules and requlations mode th.ereunder lnue
been clearlu borroused into the said Section 3 to aDDlu to the imouaned CVD and so it is
obuious that prouisions relatinq to fine, penaltu and interest contained in Customs AcL
1962 are expresslu made applicable uith reqard to the impuqned counteruailinq dutu.
We mu t howeuer. mention that in case o Torrentf Phormo Ltd. u. C ratCE. 9t
CESTAT set aside DC naltu r euaslon o Anti-dumnino dutu. CVD and SAD loara 16 off
the iudamen on tLte around that DEnol D rouisions of Customs Act. 1962 Lad not been
borrorued in the resDectiue sections o Customs Tariff Act. 1975 under uthich thesef
duties uere levied but thi.s decision o CESTAT reoordino CVD suffered from a fatalf
internal contraction inasmuch as CESTAT itself in para 74 of the said iudqment had
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expresselu taken note of lhe 3(8) of tlrc Customs Tartff Act, 1975,
the prouisions of Cu ms Act, 1962 and the rules and. requlation.s made thereunder had,
been made applicable to CVD chnrqed (under Section 3 of Cusloms Taiff Act. 1975). In
the liqht of this analusb, we hold that contention of the appellant is leqallu nott
sustainable-"

Thus, the said order of Tribuna-i has been alfirmed by the Hontrle Supreme
Court whereas Special Leave Petition in case of Mahindra & Mahindra Ltd bearing
Diary No. 1882412023 has been dismissed by Honble Supreme Court holding that
"No merit found in the Specia-l l,eave Petition". Whereas, the Honb1e Supreme Court
has dismissed the Clvll Appeal frled by Oracle India Brt. Ltd (Atul Kau shik) against
the CESTAT Final Order Nos. A/52353-52355/201S-CU(DB) dated 29-7-2075.

In the case of Worksrea of Cochln Port Trust Vs, Board of Trustees of the
Cochin Port Trust and A.trothcr 197E AIR 1283, the Hontle Three Judges Bench
held as under:

"The effect of non-speaking order o/ dismissal withaut angthing more indicating the
grounds or reasons ol its drismzssal must bg necessary implication be taken to haue
decided that it uas not a fit case uh.ere special leoue slnuld be granted. It mag be due
to seueral reasons. It mag be one or more. h mag also be tlnt the meits of tlrc au.tard
uere taken into consideration and this Couri felt tlat it did not require ang interference.
But since the order is lot a speaking order it b dfficult to accept the argument that it
must be deemed to hav'e necessarilg decided implicitlg all the questions in relation to the
merits of the au.tarcl."

The dismissal of special leaue petition bg tlrc Supreme Court bg a non-speaking order of
drsmissal ruhere no reasons uere giuen does not con stitute res judicata- All ttnt can be
said to haue been decided bg the Court is that it lDo.s not a fit cose tuhere special leaue
should be gronted.'

31.8.7 Further, Hoa'ble GuJerat Htgh Court h thc case of Commissioner v. Ashok
Fashion Ltd. reported in 2002 (141) E.L.T. 606 (Guj.) has held as under:

o9.7 Chapter VI of the Central Excise Act, relates to 'Adjudication of Conftscation
and Penolties'. tlnder Section 33, it is prouided that, ulere bg the rules made under this
Act, angthing is liable to confiscation or ang person is liable to a penaltg, such
confr-scotion or penaltg mag be adjudged bg the authoities mentioned therein. Section
34A lags doun that, no confiscation made or penaltA imposed under the proui.sions of
the Act or of ang rule made thereunder sholl preuent the infliction of ang other
punishment to which the person affected thereby is liable under the prouisions of the Act
or under ang other law. Section 37(2)(ib) of the Centrol Excise Act empouers the Central
Gouernmen[ inter alia. to make such rules os maA, "prouide fbr the assessment and.

colLection of duties of excbe, the outlarities bg uhom functions under this Act are to be
dischorged, the issue of notices requiing pagment, the mdnner in uthich the duties shall
be payable, and the recouery of dutg not paid".

9.2 It exclsable goods are deposited in or remoued from ang specifted place in
contrauention of Rule 9(1) of the Central Excise Rales, tLe producer or manufacturer is
made liable to paA penaltA uthich mag exceed up to Rs. 2,OO0'00 and the goods llould
be liable to conftscation ouer and aboue the liabilitg to pay the dutA - Then there are
prouisions imposing penaltA for misdeclaralions as laid down in Rules 92E(iu)' 96M(iiil
965(iu), 96zL(iii). Rule 173Q prouides for 'conftscation and penaltg' in respect of the
excisable goods notified under Rule 173A(1) of Chapter W-A of the Rules, and Chapter
XXII of the Excbe Rules d.eals u-tith penalties and confiscations- Accordinglg, the acts
and omissions couered by Rules 173Q and 2O9 entail confrscation of goods and
imposition of a penaltg to the ertent Prescribed thereunder. There are also proui.sions of
penattA under Rule 2O9A and for general penaltg, in RuIe 21O.

9.3 It tuill tlrus be seen that penaltg prouisions are on integral part of
assessment and collection of duties of ttthich the necessary acljuncts are confrscation
and penaltg uLithout which the imposition of toxes uill lack teeth ond become ineffectiue.
If pouter to impose penaltg for uiolation of the obligotion to pag additional dutg of excise
is excluded in respect of the goods enumerated in the First Sch.edule of the Additional
Duties Act, then these loxation prouisions would be reduced to a donation driue in
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32. Whether the imPorted goods hawing total value of Rs'12'12'82'46O1' as

mentloned io arn"*rr'J--i iii- g to tle show cause Notice is liable for

confiscation under sectilJr ii(df , fU and (m) of the Customs Act' 1962'

reiterate that in the present case, it is

classifrcation of the imported goods viz'

6*-"- 
-s.far"to., ,r" -i"_d""'i*"d and mis classified under cTH 8434 with art

intentiontofraudulentlyavailthebenefitofNotificationNo.No.6/2002-CEdtd.
ol.o3.2oo2andNotilrcationNo.6/2006-CEdtd.o1.03.2006.Further,theWashing
Unit va-lued at Rs.87,759/- imported \,\rithout declaring the same in be bill of entry

frled in respect of container .ro. pSCU g442O4-4 is also 1iab1e for conflscation under

the provisions of Sectionl l l (d) and 111 (1) of the customs Act, 1962. The importer
has mis declared and mis-classifred the said goods imported by them thereby
contravening the provisions of Section 47 of the Customs Act, 1962 since the Bill of
Entry has not been frled in compliance to Section 46 of the Customs Act, 1962. Thus,
the said goods imported by them though not available are 1iable for confiscation under
Section 1 1 1 (d) 0) and (m) of the Customs Act, 1962. Therefore, imported goods viz.
'Bulk Milk Tanks', "Evaporator Plates' and ' l ashing Unit' having total value of Rs.
6,27,70,294/- as detailed in Annexure-A to the Show Cause Notice is liable for
confrscation under Section 111 of the Customs Act, 7962.

32.2 I hnd that the Elulk Milk Coolers tanks' imported by the importer by resorting
to mis declarion and mis classification were sold to various firms and were installed at
different villages for milk collection and as such it was not feasible to seize them.
However, 'separatpor' imported and by way of mis-delcaration and mis-classification
were sold to M/s. Mother Dairy Fruit & vegetable private Limited, Unit-piikhuwa
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I

P]ace of Seizure

M/s. Mother Datry Fruit & Vegetable pvtLtd,Unit-Pilkhuwa Darry, 36 KM Stone o4Hapu r Road, pitkhuwa, Ghaziabad

M/s. Banaskantha Dist. Co-op.

Quantity Market Value (Rs.)

3,29,3 2,794.OO

2 Producers Union
Palanpur, Gujarat

Ltd., (Balas
Milk

Dairy), 1,25,46,085.00

3
M/s. Rohtak District Co-operative MiIk

a/c Rohtak DairV

TOTAL
06 5,91,72,766.OO

Provided, further thatl, ulithout prejudice to the prouision s of the prouiso to sub-section
(2) of section 115, such fine shall not exceed th.e market pice of tlrc goods conftscated.,
Iess in tle case of imported goods the dutg chargeable thereon.

l(2) Where ang fine in lieu of conftscation of goods is imposed under sub-section (1), the
outner of such good.s or the person refened to in sub-section (1), shall, in addition, be
liable to anA dutA ond charges payabte in resped of such goods.l

[(3) Where the fine imposed under sub-section (1) is not paid utithin a peiod of one
hundred and tu-tentg dags from the date of option giuen thereunder, such option shall
become uoid, unless an appeal agoinst such order is pending.

32,+ | flnd that importer have contested that the goods cannot be held li able for

conflscation as goodi have been cleared for home consumption and not physica'lly

available ald relied on the decision of Bus
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Producers Union Ltd.
Expansion project, Roir

ot

oi 1,36,33,287.00

e to confrscation under Section 1 11 of the
consider as to whether redemption fine
can be imposed in lieu of confiication innot physically available for confrscation.

ads as under: _

(1) Wheneuer
ng it mag, in the
under this Act or

lPrgoided that where the proceedings are d.eemed. to be conclud.ed und.er the prouko to
sub-section (2) of section 28 or under clause (i) of sub-section (6) of that sectioni respect
of tLrc good.s rthich are not prohibited or resticted, [no such fine ihall be imposed] :

S.No. 
I



23. The penaltg directed against the importer under Section 112 and the

fine pagable under Section 125 operates in tuto different fields. The-fine 
under Section 125 is in tieu of confiscation of the goods. The

pagment offine followed up bg pagment of dutg and other
ihorges teuiable, as per sub- section (2) of Section 125,

fetches relief for the goods from getting confr.scated. Bg
'subjecting tie goods to pagment of dutg and other charges, the
improper and inegular importatton is sought to be regularised,

-iereas, bg subjecting the goods to pagment of fine under sub-section
(1) of Section 125, the goods are saued from getting conftscated. Hence,
the auailabilitg ofthe goods is not necessary for imposing the
redemption fine. The opening utords of Section 125, "Wheneuer
conJisiation of ang goods is authorised bg this Act ...-", bings
out the point ctearlg. The pouter to impose redemption ftne springs

from the authorisation of conilscation of goods prouided for under
Section 111 of the Act. When once pouter of authorisation for
conJiscation of goods gets traced to the said Section 111 of thc
Aci, we ore of the opinion that the phgsical auailabilitg of goods is not
so much releuant. The redemption iine is in foct to auoid such
consequences Jlowing from Section 111 onlg. Hence, the
pagmint of redemption fine saues the goods from getting conJiscated.
Heince, their phgsical auatlabilitg does not haue ang significance

for imposition of redemption fine under Section 125 of the Act. We

accordinglg ansu)er question No. (iii).

774. .,.... In the aforesaid contert, ue maA refer to and relg upon a decision of
the Modras High Court in tle case of M/s. Visteon Automotiue Sgstems u. Tle
Customs, Excise & Seruice Tox Appellate Tibunal, C.M.A. No- 2857 of 2O11'
decided on 1lth Augus| 2017 I29J-EJ9)-G.S.T.L.--f 42 (Mad-)1, utherein the

follouiag has been obserued in Paro-23;

"23. The penattg directed ogainst th.e importer under Section 112 and the iine
pagable under Section 725 operate in two different iields. Tle fine under Section
125 b in lieu of confiscation of the goods. The paAment of fine followed up by

paAment of dutg and other charges leuiable, as per sub'section (2) of Section
125, fetches relief for the goods from getting confrscated. BA subiecting tle
goods to paAment of dutg and other clnrges, the improper and inegular
importation is sought to be regularised, u-thereas, bg subjecting the goods to

pogment of fine under sub-section (1) of Section 125, the goods are saued from
geittng confiscated. Hence, the auoilabilitg of the goods is not necessary for
imposing the redemption fine. TLe opening uords of Section 125, nWheneuer

conftscation of ang goods is autLnrised bg thb Act....", bings out the point
ctearly. The potuer to impose redemption fine spings from the authorisation of
conftscation of goods prouided for under Section 111 of the Act. Wh.en once
power of authorisation for conJiscation of goods gets traced to the said Section
1 1 1 of tle Act, we dre of the opinion that the physical auailabilitg of goods is not
so much releuant. The redemption fine is in fact to auoid such consequences

flotuing from Section 1 11 onlg. Hence, the pagment of redemption fine saues tte
goods from getting confiscoted. Hence, their phgsicol auailabilitg does not hnue
ang significarrce for imposition of redemption fine under Section 125 of the Act'
We acardinglg an suter question No. (iii)'"
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775. We uould like to Jollow the dtcfitm a.s laid. doun bg the Mad.ras
High Coura in Para-23, reJerred to above.D

32.6 I hnd ratio of decision of jurisdictional Hon'ble Tribuna-l, Ahmedabad rendered
in the case of M/s. Van Oord India Pvt. Ltd Vs. Commissioner of Customs,
Ahmedabad vide Final Order No. 1 1039- 1 1040/2025 dated 13.71.2025 is squarely
applicable to the present case as the Honble Tribunal after having considered tlle
aforesaid decisions of Honble Madras High Court in case of M/s. Visteon Automotive
Systems India Ltd. reported at 2018 (009) GSTL 0142 (Mad) and Hon'ble Guj arat
High Court rendered in case of Synerry Fertichem Ltd. Vs. Union of India, reported
in 2O2O (33) G.S.T.L. 513 (Guj.), have upheld the confiscation and redemption frne
even in absence of physical availability of the goods. Relevant Para of the said Final
Order No. 71039-IIO4O 12025 dated 13.11.2025 is re-produced as under:

"5.7 Relging on thct decbion in tLe case of Shiu Kripa Ispat Put. Ltd. and Chinktt Exports,
the appellant tnue cLnllenged anfscation of the imported tugs t>n the ground that these
are not phgsicallg auailable as th.e same u.)ere re-exported. We find that this l.ns
elaboratelg been diso.lresed bg tlle Adjudicating Autlaritg in para 20.1 and 20.2 of the
impugned order. We rtnd that Hon'ble Madras High Court in tle cose of Visteon
Automotiue Systems India Limited reported at 2O18 (OO9) GSTL 0142 (Madras) and
Hon'ble Gujarat High Court in the case of Sgnergg Fertichem Put. Ltd. reported at 2O2O
(33) G.S.T.L. 513 tcuj.), haue held ttwt auailabilitg of the goods is not necessary for
conftscation of the seized goods. Tle opening uords of Section 125 mention that,
"Wheneuer confrscation of ang goods is authorized bg thi-s Act... ..." bings out the point
clearlg. Qua pouer to impose red.emption jine spings from the authorization of
conftscation of goods prouided for under Section 711 of the Act. Once pou.ter of
authorization of conftscation of goods gets traced to that Section, phgsical auailabilitg of
the goods is nof so much releuont. The redemption is in fact, to auoid such consequences
Jlouing from Section 11 1 onlg. Hence, tlrc pagment of redemption fine saues goods from
getting conftscated.. Therefore, phgsical auailabilitg of goods does not haue ang
signifrconce for imposition of redemption Jine under Section 125 of tte Ad. We therefore,
agree with the learned Adludicating Authoritg that non auailability of goods phgsicallg
does not impact their conftscation and imposition of redemption fine. We hotueuer find
that the leamed Ad.judicating Authoritg has imposed uery hcavy redemption fine equal
to 7 Oo/o of the ualue of the tugs. What ha,s been saued bg the appellant in this case is an
amount equal to 5o/o of the dutg because if the appellant tnd paid full duty, ttLeg uould
haue been entitled. to 95o/o of the dutg amount as dra ut back. Therefore, quantum of
redemption fine to be imposed in lieu of conftscotion in this case should be gouemed. bg
the amount of beneftt that u.tould traue been accrued to the appellant."

In view of the above, I find that Tlulk Milk Cooling Tanks' 'Evaporators
Plates'and "\Mashing Unit' as mentioned in Annexure-A to the Show Cause Notice,
though not available are liable for confiscation under Section 1 1 1 of the Customs
Acl,l962 and redemption fine is required to be imposed on the importer M/s. IDMC
Limited. Further, the imported goods viz. The MiJk/Cream Separators' as detailed in
Annexure 'B' to the show cause notice imported at JNCH totally valued at Rs.
5,91,12,166/- (market value) seizrd under panchnama dated 14/O9/2OlO,
15/O9/2O|O ar.d 2l/O9/2O10 from the premises of M/s. Mother Dairy Fruit &
Vegetable Private Limited, Unit-Pilkhuwa Dairy, Pilkhuwa, Ghaziabad, M/s. Rohtak
District Co-operative MiIk Producers Union Ltd and M/s. Banas Dairy, Pa-lanpur are
a-lso liable for conflscation under Section 111 of the Customs Act, 1962. and
consequently redemption frne is required to be imposed under Section 125 (1) of the
Customs Act, 1962 on tl"e owner of the goods namely M/s. Mother Dairy Fruit &
Vegetable Private Limited, Unit-Pilkhuwa Dairy, Pilkhuwa, Ghaziabad, M/s. Rohtak
District Co-operative Milk Producers Union Ltd ald M/s. Banas Dairy, Palanpur.

33. Whether, Penalty uader Sectlon 112(a), and Section 114A, and Section
114AA of the Custons Act, 1962 should be inposed oa importer M/s. Classlc
Marble Company Rrt. Ltd.?
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33.1 Peaalty uader Section I 14A of the Custons Act, 1962:.

33.1.1 Now, I proceed to consider the proposal of penalty under Section 114A of the
Customs Act, 1962 against the importer. I frnd that Show Cause Notice is issued
under erstwhile Proviso to Section 28(1) of the Customs Act'1962.

I flnd that in order to sensitize the lmporter and Exporter about its benefrt and
consequences of mis-use, Government of India has issued 'Customs Manual on Self-

Assessment 2Ol7'. Under para- 1 .3 of Chapter- 1 of the above manual,
Importers/Exporters who are unable to do the Self-Assessment because of any
complexity, lack of ctarity, lack of information etc. may exercise the options as (a) Seek
assistance from Help Desk located in each custom Houses, or (b) Refer to information
on CBEC/ICEGATE web portal (www.cbic.gov.in),or (c) Apply in writing to the
Deputy/Assistant commissioner in charge of Appraising Group to allow provisional
assessment, or (d) An importer may seek Advance Ruling from the Authority on
Advance Ruling, New Delhi if qualifoing conditions are satisfred. Para 3 (a) of Chapter
1 of the above Manual further stipulates that the Importer/ Exporter is responsible for
Self-Assessment of duty on imported/exported goods and for filing all declarations and
related documents and confirming these a-re true, correct and complete. Under para-
2. I of Chapter- 1 of the above manual, Self-Assessment can result in assured
facilitation for compliant importers. However, delinquent and habitually non-
compliant importers/ exporters could face penal action on account of wrong Seif-
Assessment made with intent to evade Duty or avoid compliance of conditions of
Notifications, Foreign Trade Policy or any other provision under the Customs Act,
1962 or the AIIied Acts.

I find that Importer was in complete knowledge of the correct nature of the
goods, nevertheless the Importer claimed undue benefit of the aforesaid Notifications
for the said goods in order to clear the goods by wrongly availing Customs Duty
exemption from pa5rment of CVD under Notification No.6 /2OO2-CE dtd.l /3 l2OO2 alrd
Notification No.6/2006-CE dtd.l/3/2006 by resorting to misclassification of 'tsulk
Milk Cooling Tanks', Evaporator Plates' Cream Separators' under CTI 84342406,
a4349O2O and 84342000 instead of merit Customs Tariff Item No. 84186990,
94195020 and 84271 100 respectively. Further, they got clearance of Washing Unit'
without declaring the same in Bill of Entry in Container No. FSCU 944204-4. T}rus,
with the introduction of self-assessment under Section 17, more faith is bestowed on
the importers, as the practices of routine assessment, concurrent audit etc. have been
dispensed with. As a part of self-assessment by the lmporter, the Importer has been
entrusted with the responsibility to correctly self-assess the Duty. However, in the
instant case, the Importer intentionally abused this faith placed upon him by the law
of the land. There are ample corroborative evidences in form of E- mails, admitted
statements of concerned personnel to establish the pre-conceived motive of evasion of
Customs Duty of the importer which has already been discussed hereinabove.
Therefore, the Importer has wilfully violated the provisions of Section 17(1) of the Act
inasmuch as they have failed to correctly declare the description of goods and failed to
classify the impugned goods and has also wilfully violated the provisions of Sub-
section (4) and (aA) of Section 46 of the Customs Act, 1962, hence, I hnd that this is a
fit case for imposition of qualtum of penalty equal to the amount of Duty in terms of
Section I 14A of the Customs Act, 7962.

Further, I find that demand of differential Customs Duty amounting to
Rs.1,91,11,555/- as detailed in Annexure-A and ts,to the Show Cause Notice has
been made under the erstwhile Provision to section 28(l) of the customs Act,
1962,(Now Section 28(4) of the customs Act, 19621which provides for demand of Duty
not lerried or short Ievied by reason of collusion or wilfu1 mis-statement or suppression
of facts. Hence as a naturally corollar]r, penalty is imposable on the Importer under
Section 7L4A of the customs Act, which provides for pena.lty equal to Duty plus
interest in cases where the Duty has not bJen levied or has been short levied or the
interest has not been charged or paid or has been part paid or the Duty or interest has
been erroneously refunded by reason of collusion oi any wilful mls statement or
suppression of facts. In the instant case, the ingredient of suppression of facts and
wilful .mis-statement by the importer has been l1early established as discussed in
foregoing paras and hence, I find that this is a frt casi for imposition of quantum of
penalty equal to the amount of Duty plus interest in terms of Section 1i+e of the
Customs Act, 1962.
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33.2 Penalty urder Section 112(a) of the Customs Act, L962':

33.2,1 The Show Cause Notice also proposes imposition of penalty under Section
112(a) of the Customs Act, 1962 on the Importer. In this regard, it is to mention that
the frfth proviso to section 1 14A of the Customs Act, 1962 provides that pena]ty
under Section 112 shall not be levied if penalty under Section 114A of the Customs
Act, 1962 has been imposed arld the same reads as under:

" Provided abo that uthere ang penaltg tl,rrs been leuied under this Section, no
penaltA shall be leuied under Sedion 112 or Section 174."

In the instant case, I have already found that knporter is 1iab1e to penalt5r under
Section 114A of the Customs Act, 1962 and therefore, penalty under Section 112 is
not imposable in terms of the 5,h proviso to Section 114A of the Customs Act, 1962.

34. Whcther, Penalty under Section 112(a) of the Customs Act' 1962 should be
imposed oa Shri K.S. Iyer, Deputy General Maaager (BMC) of M/s. IDMC Limited,
Aaand?

34.1. I frnd that mis-declaration of description and mis-classification of goods in the
import documents viz. Bills of Entry presented by Importer before the Customs
authorities, was done on the directions and under the guidance of Shri K.S. lyer,
Deputy General. Manager (BMC) of M/s. IDMC Limited to willfully suppress the correct
description and classification of goods with an intent to evade payment of applicable
Customs Duty. Further, E mails as mentioned in Para 31.5.1 and 31.5.2 and the
admitted statements by Shri K.S. dated 15.O3.2O 10,06.08.2010,20.08.201O,and
09.09.2010 as discussed in Para 31.6.1.1 to 31.6.1.4 clearly demonstrates as to how
he manipulated the import documents and played vita-l role wlth clear intent to evade
the payment of Customs duty. He has willfu1ly mis declared the description of
imported goods and mis-classified the same which act has rendered the goods liable
for confrscation and consequently, said Shri K.S.Iyer is liable for penalty under Section
112 (a)(ii) of the Customs Act, 1962. To support my above stand of penalty imposable
on Shri K.S Iyer under Section 112 (a)(ii) of the Customs Act, 1962, I rely on the ratio
of the following case laws.

34.2.1 Hoa'ble Supteme Coutt la thc case of Coomlsslorrer of Customs' Kaadla
Vs. Essar Oil Ltd rcported 7t 2OQ4 ll72l E,LT 433 lS.C.l has lnteralla held as
uader.

a44. In uiew of the aforesaid, it utas concluded bg the Commisstoner that in
respect of the imported goods the aforesaid three persons haue done or omitted to do

acts uhiLh acts or omisslons haue rendered such goods liable for conftscation and they

had. also abelled in acts uthich theg kneto or had reasons to belieue that the goods are

liable to confiscation under section 112(i) of the Act and rendered themselues liable to

action undei Section 112(a) of the Act. Accordinglg penalties as noted aboue uere leuied

on respondents 2, 3 and 4."

o4T.Themanipulatiuerolesofrespondents2toThauebeenclearlgestablishzd.

34.2.2 :Hor'\le Trlbunal, Mumbal in the case of Emlnence EquiPmGats Pt',t' Ltd'

vs. commlssloner or c.u.. roo.i r.p"ttcd tn 2015 (3301 ELT 344 (Tri. Mumbatl

has latetalia held as under:

Page 60 of 63



white interacting uith his customers, insisted that the desciption in the purchnse order
etc. should be as per his reEtirement. we haue no hesitation in holding that the penaltg
should. be imposed on the said appetlant. Howeuer, keeping in uieu the fact that the
dutg liabilitg afier ertending the benefit of Cenuat credit would be substantiallg reduced
as also the fact that the appetlant is an indiuiduol, we reduce the penalta imposed on

him from Rs. 1,00,00,O00/ - to Rs. 10,00,000/ - (Rupees ten lokhs only)."

34.2.3 Prilclpal beach of Hon'ble Delhl ia the case of samsuag India Electronice
Ltd. vs. Commr. of Cus., New Delhi reported in 2Ol4 (3O7) ELT 160 (Trt. Del.l has
iateralia held as under:

n72. Notu coming to tlLe penattg imposed on Shi Makarand S. Sauagaonkor,
Managing Director of the appellont-companA, under Rule 26 of the Central Exci-se Rules,

from the facts brought on records, it is clear that he LDas awore that tlrc goods
manufactured bg them are eleuator and conuegor as popularlg understood in commercial
parlance and with tlnt description the goods tuould be chargeable to excise dutg, but lE
instead of paying the exci"se dutg changed the desciption of the goods and not onlg tlnt
while interacting u.tith his cltstomers, insbted tlnt the description in tLe purclase order
etc. should be as per his requirement. We lnue no hesitation in lalding that tLte penaltg
should be imposed on tle said appellont. Hotaeuer, keeping in uieut the fact thnt thc
dutg liabilitg ofier extending the benefit of Cenuat credit would be substantiallg reduced.
as also tte fact that *te appellant is an indiuidual, we reduce the penaltg imposed on
him from Rs. 1,00,00,000/- to Rs. 1O,00,00O/- (Rupees ten lakhs onlg)."

In view of the aforesaid discussion, I find that penalty under Section 112 (a) (ii)
is required to be imposed on Shri K.S. Iyer, Deputy Genera-l Manager (BMC) of M/s.
IDMC Limited, Anand.

35.1 FOR THE IMPORTS MADE AT ICD. KHODIYAR FALLING UNDER CUSTOMS
AIIMEDABN):

35.1.1 [ reject the declared classification of the subject good uz. tsulk Milk
Cooling Tanks' under CTI 84342000 and'Evaporator Plates' under CTI 84349O20 as
detailed in Annexure A to Show Cause Notice and order to re-classify the tsulk Milk
Cooling Tanks'under CTI 84186990 and 'Evaporator Plates' under CTI 84195020 of
the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) and to reassess the
subject Bills of Entry accordingly;

35.1.2 I hold the goods i.e. tsulk Milk Cooling Taaks', Evaporator Plates'and
'\trashing Unit' as detailed in Annexure'A'to the show cause notice, totaJly valued at
Rs. 6,21,70,294 /- liable for confiscation under Section 111 (d) (1) & (m) of the Customs
Act, 7962. However, I give M/s. IDMC Ltd, Vithal Udyog Nagar, Near Anand, Guj arat,
the option to redeem the goods on pa5rment of Fine of Rs.62,OO,O0O/- (Rupees Sixty
Two Lakh only) under Section 125 of the Customs Act,7962.

35.1.3 I deny the benefit of Exemption Notification No. 6/2002-CE dtd 1-3-2002
and Notification No. 6/2006-CE dtd 1-3-2006 availed by M/s. IDMC Ltd, Vitha.l Udyog
Nagar, Near Anand, Gujarat. I confirm the demand of Differential Customs Duty
amounting to Rs. 1,19,7o,673/-(Rupees One Crore, Nineteen Lakh, Seventy Thousand,
Six Hundred and Seventy-Three only), as detailed in the Annexure 'A' to the show
cause notice leviable on Elulk Milk Cooling Tanks', 'Evaporator Plates' and Washing
Unit' imported by M/s. IDMC Ltd, Vithal Udyog Nagar, Near Anand, Guj arat under
Proviso to Section 28(1) of the Customs Act, 1962 and order to recover the same.
Further, I order appropriation of the amount of Rs.64,37,816/- patd vide TR6 Challan
No.792/2O7O dtd.lO/3/2O1O for Rs.14,37,816/- and, TR6 Challan No.832 dated
16/3/2OlO for Rs. 50,00,000/-towards the duty confirmed as above.

35.1.4 Interest at the appropriate rate shall be charged ald recovered from M/s.
IDMC Ltd, Vithal Udyog Nagar, Near Ana-nd, Gujarat under Section 28AB of the
Customs Act,l962 on the duty confirmed at Para 35.1.3 above.
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35. In view ofthe above I pass the following order.

::ORDER::



35.1.5 I impose penalty of 1,19,70,673/ -(Rupees One Crore, Nineteen Lakh,
Seventy Thousand, Six Hundred and Seventy-Three only) plus penalty equal to the
applicable interest under Section 28AB of the Customs Act, 1962 payable on the Duty
demanded and conlirmed above on M/s. IDMC Ltd, Vithal Udyog Nagar, Near Anand,
Gujarat. However, I give aI option, under proviso to Section 114A of the Customs Act,
1962, to the Importer M/s. IDMC Ltd, Vithal Udyog Nagar, Near Anand, Gujarat to pay
25%" of the amount of total penalty imposed, subject to the payment of tota.l duty
amount and interest confirmed and the amount of 25o/o of penalty imposed within 30
days of receipt of this order. Further, I refrain from imposing penalty under section
I12 of the Customs Act,l962, since as per frfth proviso of Sectron I l4A, penalty under
Section 112 and 114A are mutually exclusive.

35.f .6 I impose a penalty of Rs.l0,O0,0OO/- (Rupees Ten Lakh only) on Shri K.
S. Iyer, Deputy General Manager (BMC) of M/s. IDMC Ltd, Vithal Udyog Nagar, Near
Anand, Guj arat under Section 112(a)(ii) of the Customs Act, 1962.

35.2 FOR THE IMFORTS MADE AT JAWAHAR NEHRU CUSTOM HOUSE FALLING
UNDER COMMISSIONER OF CUSTOMS (IMPORTS JAWAHARLAL NEHRU
CUSTOM HOUSE, NHAVA SHEVA-DIETai E4IG4D)

35.2.1 I reject the declared classification of the subject good viz. 'Cream
Separators' under CTI 84342000 as detailed in Annexure B to Show Cause Notice and
order to re-classify the 'Cream Separators' under CTI 84211100 of the First Schedule
to the Customs Tariff Act, 1975 (51 of 1975) and to reassess the subject Bills of Entry
accordingly;

35.2,2 I hold the goods i.e.4Nos of 'Cream Separators' as detailed in Annexure
'B' to the show cause notice, totally valued at Rs. 3,29,32,7941- seized under
panchnama dtd. I4|O9/2O10, from the premises of [1] M/s. Mother Dairy Fruit &
Vegetable Pvt. Ltd, Pilkhuwa Ghaziabad liable for confiscation under Section 111 (d) 0)
& (mf of the Customs Act, 7962. However, I give M/s. Mother Dairy Fruit & Vegetable
Pvt. Ltd., Pilkhuwa Ghaziabad, the option to redeem the goods on pa5rment of Fine of
Rs.33,00,000/- (Rupees Thirty Three Lakh only) under Section 125 of the Customs
Act,7962.

35.2.4 I hold the goods i.e. 'Cream Separators'as detailed in Annexure 'B' to the
show cause notice, totally valued at Rs. 1,36,33,287 /- seized under panchnama dtd.
21 lO9l2OlO the premises of M/s. Rohtak district co-operative Milk Producers Union
Ltd. Rohtak liable for confrscation under Section 111 (d) (1) & (m) of the Customs Act,
1962. However, I give M/s. Rohtak district Co-operative Milk Producers Union Ltd.
Rohtak, the option to redeem the goods on Pa5rment of Fine of Rs.14,00,000/- (Rupees

Fourteen Lal<h only) under Section 125 of the Customs Act, 1962.

35.2.5 I deny the benefit of Exemption Notilication No. 6/2002-CE dtd 1-3-2002
and Notifrcation No. 6/20O6-CE dtd 1-3-2006 availed by M/s. IDMC Ltd, Vithal Udyog
Nagar, Near Anand, Gujarat. I confirm the demand of Differentia-l Customs Duty
amounting to Rs. 71,40,882/- (Rupees Seventy One Lakh, ForE Thousand, Eight
Hundred and Eighty-Two only), as detailed in the Annexure B'to the show cause
notice leviable on 'Mi1k Separators' imported by M/s. IDMC Ltcl, Vithal Udyog Nagar,
Near Anand, Gujarat under Proviso to Section 28(1) of the Customs Act, 1962 and
order to recover the same. Further, I order appropriation of the amount of Rs.

3O,OO,0O0/- paid vide Challan dated l9l3/2}l0 towards the duty confrrmed as

above.
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35.2.3 I hold the goods i.e.'Cream Separators' as detailed in Annexure'B'to
the show cause notice, tota-lly va-lued at Rs. 1,25,46,O85/- seized under panchnama
drd,. 15/O9/2010 from the premises of M/s. Banaskantha Dist. Co-op Milk Producers'
Union Ltd. (Banas Dairy) Palanpur liable for confiscation under Section I 11 (d) (1) &
(m) of the Customs Act, 7962. However, I give M/s. Banaskantha Dist. Co-op Milk
Producers' Union Ltd. (Banas Dairy) Palanpur, the option to redeem the Soods on
payment of Fine oI Rs.12,50,000/- (Rupees Twelve l,akh, Fifty Thousand only) under
Seclion 125 of the Customs Act, 1962.



35.2.6 Interest at the appropriate rate shall be charged and recovered from M/s.
IDMC Ltd, Vithal Udyog Nagar, Nea-r Anand, Guj arat under Section 28AB of the

Customs Act,l962 on the duty confirmed at Para 35 2.5 above.

35.2.7 I impose penalty of Rs. 71,40,882l- (Rupees Seventy One Lakh, Forty

Thousand, Eight i{undied and Eighty-Two only), plus penalty equal to the applicable

interest undei Section 28AB ofth; Customs Act, 1962 payable on the Duty demanded

and confirmed above on M/s. IDMC Ltd, Vithal Udyog Nagar, Near Anand, Guj arat.
However, I give an option, under proviso to Section l14A of the customs Act, 1962' to

the Importer M/s. IaMC Ltd, Vitha-l Udyog Nagar, Near Anand, Guj arat to pay 25o/o of
the amount of total penalty imposed, subject to the pa]rment of total duty amount a]ld
interest confrrmed and the amount of 25%o of penalty imposed within 30 days of
receipt of this order. Further, I refrain from imposing pena.lty under section 112 of the

customs Act,1962, si-nce as per frfth proviso of Section 114A, penalty under Section

ll2 and 114A are mutually exclusive.

35.2.8 I impose a penalty of Rs.7,00,000/- (Rupees Seven Lakh only) on Shri K'
S. Iyer, Deputy Gineral Manager (BMC) of M/s. IDMC Ltd, Vithal Udyog Nagar, Near

Anand, Gujarat under Section 112(a)(ii) of the Customs Act, 1962.

s6. This order is issued without prejudice to a]ly other action that may be taken
under tl:e provisions of the customs Act, 1962 and Rules/Regulations framed
thereunder or al1y other law for the time being in force in the Republic of India.

37. The Show Cause Notice
disposed off in above terms.

No. DRI/AZUIINV-5/2O10 dated 23.o9.201O is

7+
(Shiv Kumar Sharma)

Priacipal Comoissioner of Customs

F.No. VIII/ 1 0-22 I Pr.Comlr,r / O&A I 20254 -26

DtN - 20.260.27 1 MNOOOOS 1 035D
Bv SDeed Post/E-Mail/ Hand

1) M/s. IDMC Ltd,
Vithal Udyog Nagart
Near Anandt Guj arat.

2) Shri K. S. Iyer, .

Deputy General Manager (BMC) Vithal Udyog Nagar, Near Anand, Gujarat.

3) M/s. Mother Dairy Fruit & Vegelable, Unit-Pilkhuwa Dairy,36 KM Stone, Hapur
Road, Pilkhuwa, Ghaziabad

4l M/s. Banaskantha Dist. Co-op.Milk Producers' Union Ltd.,
(Baras Dairy), Palanpur, Gujarat.

5) M/s.Rohtak District co-operative Milk producers Union Ltd, A/c Rohtak Dairy
Expansion Project, Rohtak

Copy to: -
1. The Chief Comrnissioner of Customs, Ahmedabad
2. The ADG, DRI, Ahmedabad
3. The commissioner of customs (lmports), Jawaharlal Nehru custom House

Nhava Sheva, Post uran, Dist. Raigad, Maharashtra_40O 707
4. The Assistant Commissioner, ICD Khodiyar, Customs, Ahmedabad
5. The Assistant Commissioner, Taskforce, Customs, Ahmedabad
6. Guard File.

/o+

Date:27.02.2026
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