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il U ST RIEBAT ORDER-IN-
APPEAL NO. (Hrarglem fifas, MUN-CUSTM-000-APP-185-25-26
1962 BIYRT 128HH AT (UNDER
SECTION 128A OF THE CUSTOMS
ACT, 1962) :
T UIRdadl PASSED BY Shri AMIT GUPTA
Commissioner of Customs (Appeals),
Ahmedabad
g {1 DATE 19.09.2025
ARISING OUT OF FINAL OIO No. MCH/ADC/AK/98/2024-25 dated
ASSESSMENT ORDER/ORDER-IN 22.07.2024 (date of issue) issued by Additional
-ORIGINAL (OI0) NO.
q YA RISTRIBRAD TG
ORDER- IN-APPEAL ISSUED ON: f,.‘

] Deputy Commissioner of Customs, G}\ffs ni:Hopse, 2
fierraiTTHaud NAME AND | Mundra. \ j-:/ ,
ADDRESS OF THE APPELLANT: i i

1 | gg ula 99 e & fell SUGTT & 1078 90a A 21 Sl ¢ o1 ATH g SR} fdl 74T €.

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | STHIIcE SMUTTAN 1962 @1 URI 129 &1 91 (1) (@91 Wxita) & e Frafaf@aa aforay &

e F TRl B e 39 oAy @ AR BT 3Ed HeqH ST 81 a1 39 oam &1 wifw B
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e

JRIE @ 3 "ol & ex AWR Giud/Hgad Qrad (fTdeA gxnye) , fag #arag, (9w faymm)
dug arf, 7€ faee &1 gAdteron snded uwgd FX UHd 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry
of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from
the date of communication of the order.

fafafaa wwafRia amg=1/Order relating to :

((

a7 & ¥ 0 H 1yTfed dis HId.

(a)

any goods imported on baggage

(H(

YRA | ATATd H oq [P Y| aTg= A el 191 Afh = HIRd § 39 T=dod RITH W IdR A T¢ 1Td T
I T RITH R IR A1 & forw nifdd ara Sar 9 91 uR a1 39 e VITH U 4R U HTd
3! 7§ onifdra wra | ot €.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short
of the quantity required to be unloaded at that destination.

(T1(

darres sfufay, 1962 & @™ X qyT 39 JF F41¢ T FuHT & dga Yew audl @
Erapuil

(c) |Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.
3 |gAeur edeA UF §d fqETad! 3 fAfes URe g A Ukqd BT N g 3raiid 39! wid
1 STt 3T 39 & Wiy Fwfaf@a s g9 €9 91ty -
The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :
(@) | PCBITER,1870 B UG H.6 A 1 & 1 [AulfRa (BT 77T TR 39 TSN BT 4 Wierdy,
Rra® te ufa & vary 99 & gy Yo Ree am e wifeu.
(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
(@) | g CKIdS] & HATdl Q1Y Tqd AT B 4 Ulerdi, Afe o
(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any
@M | Tteror & forg sndeA @t 4 ufaai
(c) | 4 copies of the Application for Revision.
() | TR TSTaGTGTaRS A B T HTS[eh AU T, 1962 @UTE )
AFuffaetassraite, By, gvs, witeiRfafyunds e adierands. 200/-
(F UG AT TS, 1000/-(FTUTH EHRATH
) SrEmfiamrare), SvefRaraE T aTel.er.e Prerwfoai.
AR, HITH TSI, AT TG S & RIS T U e AT A S HE T U B e Uil 5.200-
drafersaradyfse e asETEe. 1000/
(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If
the amount of duty and interest demanded, fine or penalty levied is one lakh rupees or
less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
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e ¥. 2 & et giua amal & sarar o ATl & gAY H afe $Ig Afad 59 AW | ATed
EYE Hal g af & WaArged Afufam 1962 @ uRT129 T (1) & a7 wif v -3 &
HTew, FTT IATE Yed AR a1 HR e ffszur & gy Frafafad ud w sdta s g&d
2

In respect of cases other than these mentioned under item 2 above, any person
aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at
the following address :

%ﬁ'ﬂ'l’ﬁ],?cﬁ, Hal IdG Yeh d ¥4l FX | Customs, Excise & Service Tax Appellate
Srfifergaifireor, ufdndt aefty dis Tribunal, West Zonal Bench

qudl Hfvra,agamt yad, Fee fRYTR g4, | 2™ Floor, BahumaliBhavan,

RG], HBHEIEIE-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

Hrumerew sifufam, 1962 @t URT129 T (6) & e, HHIw® fUTTaH, 1962 B yRT 129
T (1) & 3efta ordta & iy Prafafea g dau g1 wifgu-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

it @ GrafRra Arad | Wl pu! JHTed AU GIRT T 74T Y[ed IR TS qyl ama
T €8 &1 ¥$H Uld a1 ¥UY 91 I $H 7 dl U §AR IUC.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(9)

i | GrafRIg ATAA | orgl oyl e fUERI R F 747 Yed AR ATS qul @I
Y7 €8 B 6 H Uiy e EUU B $ifU® g Afee= 3ud uary @r@ ¥ $1f¥e 7 g1 d1; uid g9k 39T

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

Q)

3dte | GrafAd ATH § W@l [ u] GIHTed USRI GIRT HIT 74T Yo 1R TSl qYT
g1 §8 B IHH UL 919 ¥ U ¥ HfUS 7 dl; 39 TR $UT.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

FHHC BTG A ARG THA, HITH e %10 SETHIR, SE b U UaE STaaraie, HIes e %10
HEHTIR, SEFaassaaaie, U@

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

JANUTTIRIYRT 129 (U) BHalaUIauydRUd AHE GRRTA B ATdaAu3- (@)
mmmwmﬁwmmmm s - MYEl (@)
HiaTNATAUABTHY AP IIUTIU A BT ep HHaug ot

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER IN APPEAL

The Deputy Commissioner of Customs, Customs House, Mundra (hereinafter referred to as
the “Appellant Department”) has filed the present appeal under Section 129 D(4) of the Customs
Act, 1962 on the basis of Authorisation / Review Order No. 04/010/2024-25, dated 21.10.2024
passed by the Principal Commissioner of Customs, Custom House, Mundra challenging the Order
- in - Original No. OIO No. MCH/ADC/AK/98/2024-25 dated 22.07.2024 issued by Additional
Commissioner of Customs, Customs House, Mundra (hereinafter referred to as the “adjudicating
authority™) in the case of M/s. Rina brothers, Sardar Chowk, Unjha, Mehsana, Gujarat-384170

(hereinafter referred to as the “Respondent™)

2. Facts of the case, in brief, are that the Respondent submitted Bill of Entry No. 4299516 on
June 12, 2021, through their Custom House Agent (CHA), M/s Meenu Rathore, for the import of
"Watermelon Seeds for Consumption Purpose" under CTH 12077090. An intelligence alert from
the Directorate of Revenue Intelligence (DRI) on July 2, 2021, indicated that watermelon seeds,
classified under CTH 12077090, were being imported from Sudan despite an import restriction
imposed by the Directorate General of Foreign Trade (DGFT) through Notification No. 03/2015-
2020 on April 26, 2021. The alert suggested that the Respondent M/s. Rina Brothers had submitted
a manipulated Bill of Lading, claiming it was dated April 15, 2021, while investigation revealed
that the actual loading dates for the containers were May 4, May 10, and May 11, 2021-post-dating
the DGFT notification.

2.1  The investigation involved recording statements from key individuals, including Mrs.
Mariamma Kurian, Manager of M/s Meenu Rathore, and Shri Shantilal Hariram Gajra, Proprietor
of M/s Vansh Logistics. Additionally, statements from Shri Malav Rajerrabhai Shah, the General
Manager of Rina Brothers, were documented, corroborating the timeline and the intelligence

reports.

22 Despite the findings, Respondent requested provisional release of the containers, citing their
perishable nature. On July 28, 2021, the Deputy Commissioner of Customs granted this request
under Section 49 of the Customs Act,1962 allowing the seeds to be provisionally released upon

posting a bond for 100% of the value and a bank guarantee of Rs 5,00,000. The Bill of Entry was

assessed provisionally on January 7, 2022.
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23 The outcome of the investigation concluded that the Respondent had deliberately mis-
declared the date of the Bill of Lading to facilitate the import of restricted goods The investigation
established that the actual Bill of Lading was dated May 20, 2021, which was after the DGFT's
restriction came into effect. The importer admitted during questioning that the shipment took place
after the restriction date. The argument that they initiated payment or received quarantine
certificates prior to the restriction did not hold, as the date of the Bill of Lading is the key

determinant for import compliance.

24 Given that the goods were classified as prohibited under Section 11 of the Customs Act,
1962, due to the DGFT restriction, they were seized under Section 111(d) of the Customs Act on
July 14, 2021. This seizure led to the issuance of a Show Cause Notice (SCN) vide File no. S/16-
36/Eng-Rina Brothers/SIIB/CHM/2021-22 dtd. 30.11.2022, detailing why the imported goods
should not be confiscated and why penalties should not be imposed under Sections 112 and 114AA
of the Customs Act, 1962.

2.5 The adjudication process concluded with the Additional Commissioner of Customs, issuing
Order in Original MCH/ADC/MK/36/2023-24 on May 4, 2023. This order resulted in the
confiscation of the goods valued at Rs 51,99,271/- alongside a redemption fine of Rs. 5,00,000 and
penalties totaling Rs. 18,00,000 (including Rs. 3,00,000 under Section 112(a) and Rs. 15,00,000
under Section 114AA)

2.6 Following this decision, the Respondent filed an appeal under Section 128 of the Customs
Act, 1962 contesting the order. The Commissioner (Appeals) reviewed the appeal and remitted the
case back to the adjudicating authority for a fresh examination of the facts, evidence, and
submissions while ensuring adherence to the principles of natural justice vide Order-In Appeal No.
MUN-CUSTM-000-APP-260-23-24 dtd. 28.02.2024.

2.7 In a subsequent written submission dated May 31, 2024, the Respondent provided
additional evidence to support their claims that the goods were shipped prior to the DGFT
restrictions. They referenced a sales contract dated January 25, 2021, confirming the order of 90MT
of watermelon seeds and highlighted that a 20% advance payment was made on January 28, 2021,
well before the notification. Various certificates, including a Health Quarantine Certificate and a
Fumigation Certificate, were presented to establish compliance with import regulations. They
argued that these documents, issued by Sudanese authorities, indicated that the goods were indeed

shipped before the restriction date.
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2.8 During a personal hearing on May 31, 2024, Shri V.K. Suman, the authorized representative
for Rina Brothers, reiterated these points and submitted the tribunal's earlier ruling in their favor to
substantiate their claim. The case remains under review, with the customs authority tasked to
reconsider all evidence presented, ensuring a comprehensive examination of Rina Brothers' claims

and adherence to legal provisions.

2.9 The Adjudicating Authority found that Investigations revealed that Rina Brothers mis-
declared the Bill of Lading date as April 15, 2021, when the actual date was May 30, 2021, after
the restriction was imposed. The loading of the seeds occurred post-notification, and the authorized
representatives acknowledged that the shipment took place after the restriction was in effect.
Consequently, the goods were seized on July 14, 2021, for being imported without the necessary

license, thus violating Section 111(d) of the Customs Act, 1962.

2.10  M/s. Rina Brothers before the Adjudicating Authority contended that their goods were
shipped prior to the import restrictions imposed by DGFT on 26.04.2021. They reference a ruling
from the Hon'ble Tribunal of Ahmedabad (Custom Appeal No. 10647/2023-DB) as a relevant
precedent supporting their case. To substantiate their claim, they present several key documents.
The Sales Contract, dated 25.01.2021, indicating that the order for 90MT of watermelon seeds was
placed before the restrictions. Furthermore, they arranged a 20% advance payment (AED
51,526.80) to the supplier on 29.01.2021, well before the notification date. They stated that the Bill
of Lading No. MAEU 208805317 shows that the goods were shipped on 15.04.2021 Additionally
critical certificates, including the Phytosanitary Certificate and Fumigation Certificate, were issued
on 20.04.2021 and 14.04.2021, confirming that the shipment occurred before the restrictions took
effect. Finally, they stated that the draft Bill of Lading was prepared on 10.03.2021, indicating
preparations for shipping were made in advance. They argue that under the Foreign Trade Policy
(FTP) Policy, goods an be shipped after a notification date if there is a confirmed contract and
remittance, both of which were satisfied prior to the restrictions. In light of these, M/s. Rina Brothers
requested the cancellation of the subject 'SCN and the associated bank guarantee. During the
Personal Hearing dated 31.05.2024, they also submitted Hon'ble Tribunal order dated 02.01.2024

in their own case to substantiate their claim for import.

2.11  The Adjudicating Authority found that the importer, M/s. Rina Brothers, argued that the
goods were placed in the custody of the shipping line before the notification imposing restrictions
was issued. They referenced the transitional arrangements in the Foreign Trade Policy, stating that
consignments can be shipped after the notification date if there is a confirmed contract supported

by a Letter of Credit. They noted that a 20% remittance was made on-29.0]1.2021, prior to the

N
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notification, and claimed where was no basis for confiscation or penalties. To support their
argument, they submitted a copy of a decision from the Hon'ble CESTAT, Ahmedabad, dated
02.01.2024, asserting their case was covered by this judgment indicating that the issue was similarly

addressed.

2.12  The adjudicating authority acknowledged that this decision was new and had not been
considered before. It was noted that the Tribunal had stated M/s. Rina Brothers complied with the
transitional arrangement by paying the full amount for the consignment before the watermelon seeds
were classified as restricted. The department's case was based on the restrictions imposed at the
time of filing the Bill of Entry. However, the authority pointed out that special provisions under the
transitional arrangements allow for exceptions in cases where goods are in transit during the

imposition of restrictions.

2.13  The authority emphasized that under the transitional arrangements, imports that were
previously unrestricted could still be permitted if they complied with the conditions set out,
including the requirement that shipments occur within the validity period of the Letter of Credit
established before the restrictions were imposed. Authority noted that M/s. Rina Brothers provided
several key documents, including a sales contract, proof of advance payment, the Bill of Lading
showing shipment prior to the restriction date, and various certificates indicating compliance with

necessary regulations, all of which were issued before the restriction

2.14 In view of foregoing discussion and findings, the Adjudicating Authority dropped the
proceeding initiated against M/s. Rina Brothers, Sardar Chowk, Unjha, Mehsana, Gujarat-384170
vide Show Cause Notice No. S/16-36/Eng-Rina Brothers/SIIB/CHM/2021-22 dated 30.11.2022.

SUBMISSIONS OF APPELLANT DEPARTMENT

3 Being aggrieved with the impugned order, the Appellant Department has preferred this

appeal on the grounds which are elaborated as below:

3.1 The Adjudicating Authority dropped the proceedings on the ground that the importer made
a 20% advance payment on the consignment well before the restriction was enacted and by citing
reference to order passed by Hon'ble Tribunal of Ahmedabad Bench on dated 02.01.2024 vide
Custom Appeal No. 10647/2023 in case of M/s. Rina Brothers (same Importer) wherein the import

was allowed and benefits of Transitional Arrangements was passed to the importer.

,fﬂ'?-‘-‘:
D
f«-. oy
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3.2 Itis pertinent to mention that the restriction on import of "Melon Seeds: Others" was imposed
by the Directorate General of Foreign Trade (DGFT) through Notification No. 03/2015-2020 on
April 26, 2021. In the instant case the goods i.e. Watermelon Seeds were imported after the
imposition of restriction without following the stipulated conditions thus making the goods as
prohibited in terms of Section 2(33) of the Customs Act, 1962 and as per the Judgment given by the
Supreme Court in case of M/S Om Prakash Bhatia vs Commissioner of Customs, Appeal (civil)
4060 of 2001, wherein it was made clear that any kind of restriction is prohibition. As the goods
were imported in contravention to the stipulated conditions it is undisputed that goods are
prohibited.

3.3 The Adjudicating Authority has erred in passing benefits of Transition Arrangements' as
provided in Para 1.05 of Foreign Trade Policy to the Importer. As per the said para , if an export or
import that was initially permitted under the FTP later becomes restricted, the transaction can still
proceed, and goods can be imported/exported, if the shipment occurred within the validity of an
irrevocable commercial letter of credit that was established before the restriction was imposed. To
take advantage of this provision, the exporter or importer must have register the irrevocable letter
of credit with the jurisdictional Regional Authority (RA) within 15 days of the restriction's
imposition. Following the given conditions, the Import/export will remain valid even after
imposition of restriction.

3.4 Incases where the above conditions do not meet, the date of reckoning of import will be the
date affixed on the Bill of Lading in case where mode of transport is by Sea as per the Para 9.11 of
the Handbook of procedures 2015-2020.

35 In the instant case the date of Bill of Lading is 30.04.2021, and the provisions of restriction
on the goods were imposed before that i.e. 26.04.2021 The Adjudicating Authority has cited
reference of and relied on the order passed by Hon'ble Tribunal of Ahmedabad Bench on dated
02.01.2024 vide Custom Appeal No. 10647/2023 in case of M/s. Rina Brothers (same Importer)
wherein the appeal of the importer was allowed and benefits of Transitional Arrangements was
passed to the importer. However, the case cited is distinguished from the instant case as in that case
M/s. Rina Brothers had paid entire amount of the consignment in question to the overseas exporter,
much prior to watermelon seeds being placed under restricted category from free category. There
was no scope of registration of Letter of Credit with the Regional Authority, as provided in the Para
1.05 of FTP, as the entire payment was already made before the imposition of restriction. However,
in the instant case only 20% of the payment was made through Swift and it can be treated as advance
payment, that is general trade practice, that can be refunded, it does not stand equivalent to the
irrevocable letter of credit as mentioned in the FTP. FTP allows transaction through Irrevocable
letter of credit along with registration with RA within 15 days of imposition of restriction to avail
benefit of Transitional Arrangements. However in the instant case the provisions of Transitional
Arrangements are not followed thus the Adjudicating Authority eared in providing beneﬁts of _
Transitional Arrangements in the instant case as same are not applicable. -

v
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3.6 The Adjudicating Authority erred in considering Advance payment as equivalent to
Irrevocable Commercial Letter of Credit (ICLC). However, Advance payments are prepayments
made by the buyer before the goods are shipped. This payment method is typically refundable based
on the terms of the sales contract. If the transaction does not proceed as intended such as the seller
failing to deliver the goods the buyer may be able to recover their funds, leading to uncertainty for
the seller In contrast, an irrevocable letter of credit is a formal banking instrument that guarantees
payment to the seller upon fulfillment of specified terms and conditions. Hence, the provisions of
ICLC are not squarely applicable goods in question.

3.7 In view of the above, in the instant case the BL date must be considered as the date of
reckoning of Import, which is after the date of imposition of restrictions, thus the goods must be
held as prohibited and should have been confiscated under section 111(d) of Customs Act, 1962.
Thus Adjudicating Authority has erred in not confiscating the goods under Section 111(d) and not
taking penal action as proposed in the SCN.

3.8 In view of the above facts and submissions the Order-in-Original No.
MCH/ADC/AK/98/2024-25, dated 22.07.2024 passed by the Additional Commissioner of Customs,
Custom House Mundra in case of M/s. Rina Brothers is not legal and proper and therefore, in the
interest of justice, Commissioner (Appeals), may kindly
(a) set aside the impugned order.
(b) refer the matter back to Adjudicating Authority to consider it as a fresh with regard all
the charges levelled against the importer vide SCN. No. S/16-36/Eng-Rina
Brothers/SIIB/CHM/2021-22 dated 30.11.2022.

(¢ ) Grant any relief as may be deemed fit under the law and in the interest of justice.
PERSONAL HEARING

4. Personal hearing in the matter was held on 09.09.2025, wherein Shri Aliakbar Devjani,
Advocate, appeared on the behalf of the Respondent. He submitted the following submissions

> The goods were originally classified as freely importable under the Foreign Trade
. Policy; however, vide DGFT Notification No. 03/2015-20 dated 26.04.2021, the item
i:’ﬂ?a' ’{m\\ was shifted from the "Free" category to the "Restricted" category, subject to policy
74\ condition No. 4 of Chapter 12, CTA 1975.
e
j > The Department proceeded on the premise that, since at the time of filing of the Bill of
f Entry the import stood restricted, the consignment was liable for confiscation under

Section 111(d) of the Customs Act, 1962, and consequential penalties were imposable.

> He further submitted that the contractual obligation for supply of the seeds was entered

into well before the restrictive notification, as evidenced by the sale contract on record

Page 9 of 16




F.No. 8/49-03/CA-2/CUS/MUN/2024-25 .

which is accepted and relied by the Adjudicator along with copy of proof of advance
remittance of 20% to the foreign supplier in January 2021

» The goods had been handed over to the shipping line on 15.04.2021, i.e., prior to the
imposition of restrictions, although the B/L was issued belatedly due to the carrier's
internal delay Various supporting documents draft Bill of Lading, Phytosanitary
Certificate, Health Quarantine Certificate, and Fumigation Certificate all dated before
imposition of import restriction corroborated that the shipment had indeed been effected
before the prohibition date.

> Under Para 1.05(b) of FTP 2015-20 (Transitional Arrangements), if shipment is made
within the validity of an irrevocable commercial commitment (such as LC or
remittance) prior to imposition of restrictions, the import remains protected
notwithstanding subsequent changes. The appellant's advance payment and
documentary trail satisfied this condition.

» He further drew specific attention towards the decision of CESTAT in the similar case
of the importer themselves for same period wherein CESTAT, Ahmedabad vide its
Final Order No. 10001/2024 dated 02.01.2024, have found and held following:

e The consideration for the consignment stood remitted prior to the DGFT
Notification.

e The shipment had been effected within the original validity of the
contractual arrangement, although the B/L was formally issued later due
to shipping line delays.

* The conditions of Para 1.05(b) of FTP were squarely satisfied, entitling
the importer to transitional protection.

¢ The Tribunal observed that both the adjudicating and appellate
authorities had failed to appreciate the factual and legal position, and that
the confiscation and penalties could not be sustained.

» The same was also considered and kept in view by the adjudicating authority and in
light of the same the CAN was dropped. It is therefore requested that finding of

department be rejected on same grounds.
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» The subject case was initially adjudicated by Additional Commissioner of
Customs Mundra vide O-1-O No. MCH/ADC/MK/36/2023-24 dt: 04.05.2023
wherein he has confirmed the SCN

» The party preferred an Appeal before Commissioner of Customs (Appeals)
Ahmedabad and Commissioner of Customs was pleased to consider the facts of
the case and remanded the matter back to the Original Adjudicating Authority
vide Order in Appeal No: MUN/CUSTM-000-APP-260-23-24 dt 28.02.2024 as
matter was considered to the squarely covered by CESTAT Order No:
10003/2024 dt: 02.01.2024 vide Customs Appeal No. 10647/2003 DB in the
matter of M/s Rina Brothers. (Copy enclosed as marked "A")

» The Additional Commissioner of Customs Mundra considering the facts and in
view of CESTAT Final Order No: 10003/2024 dt: 02.01.2024 dropped the SCN

» This case is entirely covered by the above CESTAT Order passed in our own
case.

» Watermelon Seeds was under OGL but the same has been put from "free" to
Restricted vide Notification No.03/2015-2020 New Delhi, dated 26.04.2021
read with Notification No. 05/2015-2020 New Delhi, dated 25.04.2018 issued
from F.No: 01/93/180/05/AM-18/PC-2(B)-E-1192.

» As Revised Para to Notification No. 05/2015-2020 New Delhi, date.25.04.2018
reads as Further, the import/export on or after the date of such
regulation/restriction will be allowed for importer/exporter has a commitment
through Irrevocable Commercial Letter of Credit (ICLC) before the date of
imposition of such restriction/regulation and shall be limited to the balance
quantity, value and period available in the ICLC. For operationalizing such
ICLC, the applicant shall have to register the ICLC with jurisdictional RA
against computerized receipt within 15 days of imposition of any such
restriction/regulation.

The subject consignment has been arrived to Mundra after the Restriction
Notification date due to problems/Mistake with MAERSK LINE whereas the
subject goods have been handed over to the MAERSK LINE by our suppler M/s
Fobic Investment Company LTD Khartoum - Sudan - Ebaid - Khatim on behalf
of Fobica limited Dubai UAE on dated 15.04.2021, before the subject
restrictions.

» It is to submit the following documents in support of our contention that the
goods have been shipped much prior to the restriction imposed for import.
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» In this connection it is submitted that this case is entirely covered matter in my

case of M/s. Rina Brothers order passed by Hon'ble Tribunal of Ahmedabad
Bench dated 02.01.2024 vide CUSTOM APPEAL No. 10647/2023-DB.

» In addition to the above, there are several documentary evidences that show the

Shipment has taken place much prior to the restriction imposed by DGFT dated
26.04.2021 such as----

Sale Contract as per invoice No, 5/21 dated 25.01.2021 between shipper M/s
Fobica Limited Co. and M/s Rina Brothers for supply of Watermelon Seeds
weighing 90MT which is duly stamped and signed with Rubber Stamp by both
the parties. It can be seen that the goods were ordered for shipment on
25.01.2021 which is prior to the date of said Notification. In this case as per
Sales Contract, 20% of total contract price of AED 2,57,634.00/- i.c., AED
51,526.80/- was to be paid in advance and balance was to be paid against copy
of original documents such as Certificates, LDC, Phytosanitary, Health export,
Bill of Lading, Invoice

On 28.01.2021 M/s Rina Brothers requested their banker's M/s Karul Vysya
Bank for making above mentioned 20% advance remittance

On 29.01.2021 above-mentioned agreed remittance amount @20% was
remitted to the supplier vide SWIFT MT103 OUTWARD amounting to ADE
51,526.80/- to Beneficiary M/s Fobica Limited Co.

The B/L No. MAEU 208805317 dated 30.05.2021, shipped on Board dated
15.04.2021. clearly shows that goods were handed over to the MAERSK by
our supplier M/s Fobic Investment Company LTD. Khartoum - Sudan - Ebaid
- Khatim on behalf of Fobica limited Dubai UAE on dated 15.04.2021, well
before the Notification date and containers were Shipped on Board on
15.04.2021

Plant Quarantine Form No. 1 This plant quarantine certificate (Phytosanitary
Certificate) was issued by Republic of Sudan, Ministry of Agriculture and
Forest Tree, Plant Protection Directorate, Plant Quarantine Service on
20.04.2021 . This indicates that shipment has been effected prior to the
restriction.

Fumigation Certificate issued by Republic of Sudan, Ministry of Agriculture
and Forest Tree, Plant Protection Directorate, Plant Quarantine Service on

e
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20.04.2021 . This is evident that the goods were shipped before imposition of
Import Restrictions

vii.  Health Quarantine Certificate issued by National Ministry of Health,
Directorate General of Public Health and Emergency, National Directorate of
Health Quarantine, Port Sudan was issued on 14.04.2021 .

viii.  Draft B/L. This is normally prepared by exporter and given to Shipping Line
for issuing final B/L. In this case said draft BL was prepared and submitted to
Shipping Line on 10.03.2021 .

» It is brought to the notice of your honor that in terms of Para 1.05 (b) of FTP Policy,
1.e., Transitional Arrangement, consignment can be shipped after the date of notification
if confirmed contract with acceptance of both parties supported by Letter of Credit.
However, in this case remittance @ 20% was made well before the notification date in
terms of the contract for sale this payment itself prior to the date of Notification and
which is one step ahead than the letter of credit It is also appreciated that in this case
the 20% of the contract money was paid through Banking Channel prior to the date of
restrictions. Therefore, no restrictions will be applicable on this import.

» It is also submitted that certain documents such as Fumigation Certificate, Health
Quarantine Certificate, Plant Quarantine Certificates are being issued by Government
Authority of the Exporting County and these documents are admisiable and they cannot
be issued before receipt of goods at Load Port.

Y

In view of the above it is requested to dismiss the Appeal of Revenue and uphold the
order of Additional Commissioner as no material evidence has been brought on record
to establish the illegality and impropriety in the order of Additional Commissioner
which is subject matter in this Appeal.

DISCUSSION AND FINDINGS

5. Ihave carefully gone through the appeal memorandum filed by the Appellant Department as
well as the impugned order. The issue to be decided in the present appeal is as under :-

(a) Whether the impugned order passed by the adjudicating authority wherein he has
dropped the proceedings initiated against the Respondent vide Show Cause Notice dtd.
30.11.2022, is legal and proper , or otherwise.

5.1 It is observed that the restriction on import of "Melon Seeds: Others" was imposed by the
Directorate General of Foreign Trade (DGFT) through Notification No. 03/2015-2020 on April 26,
2021. The investigation established that the actyal Bill of Lading was dated May 20, 2021, which
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was after the DGFT's restriction came into effect. The outcome of the investigation concluded that
the Respondent had deliberately mis-declared the date of the Bill of Lading to facilitate the import
of restricted goods without following the stipulated conditions thus making the goods as prohibited
in terms of Section 2(33) of the Customs Act, 1962. Accordingly the goods were placed under
seizure vide seizure memo dtd. 14.07.2021. Subsequently, the Respondent was issued Show Cause
Notice dtd. 30.11.2022 containing proposal as to why the imported goods should not be confiscated
and why penalties should not be imposed under Sections 112 and 114AA of the Customs Act, 1962.

52 The Show Cause Notice dtd. 30.11.2022 was decided vide Order in Original
MCH/ADC/MK/36/2023-24 dtd. 04.05.2023 wherein the adjudicating authority ordered for
confiscation of the goods valued at Rs 51,99,271/- alongwith a redemption fine of Rs. 5,00,000 and
penalties totaling Rs. 18,00,000 (including Rs. 3,00,000/- under Section 112(a) and Rs. 15,00,000/-
under Section 114AA of the Customs Act, 1962). The Respondent challenged the said OIO dtd.
04.05.2023 before the Appellate Authority which remanded the matter to the adjudicating authority

for fresh examination of facts, evidence and submissions.

5.3  During the denovo adjudication , the adjudicating authority dropped the proceedings on the
ground that the Respondent had made 20 % advance payment for the consignment well before the
restriction was imposed and placing reliance on the order dtd. 02.01.2024 passed by the Hon’ble
CESTAT, Ahmedabad in case of same Respondent, in Customs Appeal No. 10647/2023. Vide its
order dtd. 02.01.2024, the Hon’ble CESTAT had allowed Respondent’s appeal in a similar import
by extending the benefits of Transitional Arrangements to the Respondent. The provisions of

Transitional Arrangements as per para 1.05 of the FTP 2015-20 are reproduced as under :-

“1.05  Transitional Arrangements

"(a) Any License/ Authorisation/ Certificate/ Scrip/any instrument bestowing financial o

fiscal benefit issued before commencement of FTP 2015-20 shall continue to be valid for
the purpose and duration for which such License/Authorisation/ Certificate/ Scrip/ any
instrument bestowing financial or fiscal benefit Authorisation was issued, unless otherwise
stipulated.

(b) In case an export or import that is permitted freely under FTP is subsequently subjected
lo any restriction or regulation, such export or import will ordinarily be permitted,
notwithstanding such restriction, or regulation, unless otherwise stipulated. This is subject
10 the condition that the shipment of export or import is made within the original validity
period of an irrevocable commercial letter of credit, established before the date of

imposition of such restriction and it shall be restricted to the balance value and quantity

" S—
o~
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available and time period of such irrevocable letter of credit. For operationalizing such
irrevocable letter of credit, the applicant shall have to register the Letter of Credit with
Jurisdictional Regional Authority (RA) against computerized receipt, within 15 days of the
imposition of any such restriction or regulation."

From the above, it is observed that if an export or import that was initially permitted under the FTP
later becomes restricted, the transaction can still proceed, and goods can be imported/exported, if
the shipment occurred within the validity of an irrevocable commercial letter of credit that was
established before the restriction was imposed. However, for taking benefit of this provision, the
exporter or importer must register the irrevocable letter of credit with the jurisdictional Regional
Authority (RA) within 15 days of the restriction's imposition. It is pertinent to note that if the above
conditions are not fulfilled, then the date of import will be the date affixed on the Bill of Lading as
per para 9.11 of the Handbook of procedures 2015-20. In the present case, the adjudicating authority
has dropped the SCN proceedings relying on the order dtd. 02.01.2024 passed by the Hon’ble
CESTAT, Ahmedabad in case of same Respondent. On going through the said order of Hon’ble
CESTAT, it is observed that in that case, the Respondent had already made full payment of the
similar consignment much prior to the date of restriction and hence there was no scope of
registration of Letter of Credit with the Regional Authority as provided in para 1.05 of FTP cited
above. However, in the present case, it is observed that the Respondent have made an advance
payment of 20% towards the consignment which cannot be considered as equivalent to the
irrevocable Letter of Credit as per FTP as such payment is refundable on the terms of sale and
contract while irrevocable Letter of Credit is banking instrument which provides guarantee to the
seller on specific terms and conditions. In view of the same, I find that the Transitional
Arrangements are not followed in the present case and hence the case cited by the Respondent is
distinguishable from the present case . Hence the date of Bill of Lading is to be considered as the
date of reckoning of import in this case which is evidently the date after the imposition of restriction.
Since the adjudicating authority erred in allowing the benefits of Transitional Arrangement in the
present case, [ am of the considered view, in the interest of justice, the matter is to be remanded to
the adjudicating authority with a direction to consider the date of Bill of Lading as the date of
reckoning of import and give findings on the confiscation under Section 111(d) and penalty
proposed in the SCN.

5.4  Inview of the above, I set aside the impugned order dtd.22.07.2024 and remand the case to

the adjudicating authority to decide the case as per directions in para 5.3 above.
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6. The appeal filed by the Appellant Department is allowed in above terms.

BRY

NS/ AT TES T ED (A UPTA ) «
Commissioner (Appeals),
Yehers/ SUWEE Pasd = NDE] Customs, Ahmedabad
F.No. $/49-03/CA-2/CUS/MUN/2024-25 __ ~ ""FL 050 fhiznsang, Date: 19.09.2025
364+

By Speed Post/E-Mail
To,

1. The Deputy Commissioner of Customs,
Custom House, Mundra.

2. M/s. Rina Brothers,
Sardar Chowk, Unjha, Mchsana,
Gujarat-384170

Copy to:

.../ The Chief Commissioner of Customs, Ahmedabad zone, Custom House, Ahmedabad.
2. The Pr. Commissioner of Customs, Custom House, Mundra.

3. The Additional Commissioner of Customs , Custom House, Mundra
4, Guard File.
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