$/49-163/CUS/AHD/2024-25

AT 9peh(ardie) AT 1 FA@E, AZAIER
OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), AHMEDABAD,

areft HfTe 4th Floor, 88®! Ha9 HUDCO Bhawan, $% 4d S Ishwar Bhuvan Road

JaUTg Navrangpura, 3fgHaldlg Ahmedabad — 380 009
GXHIY shHI® Tel. No. 079-26589281

DIN — 20250871MNOOOOOOF7FO

| WTEd BT FILE NO. S/49-163/CUS/AHD/2024-25
ol
- ® | 3UId TS FBAT ORDER-IN-
| APPEAL NO. (HHA1 e Sfafad, \
| 1082 3 HRT 128%F ¥ AHD-CUSTM-000-APP-160-25-26 -
3fafd)(UNDER SECTION 128A |
| OF THE CUSTOMS ACT, 1962) :
B gftaedi PASSED BY Shri Amit Gupta
Commissioner of Customs (Appeals),
Ahmedabad
9 | féiies DATE 07.08.2025 '
T | Ieyd ordle e 1 . 9 oAl Order — In — Original
| ARISING OUT OF ORDER-IN- No. 83/AB/ADC/ICD-SACHIN/SRT/2024-25,
ORIGINAL NO. dated 28.06.2024
g | U SIS TR XA B faAdp |
| ORDER- IN-APPEAL ISSUED 07.08.2025 |
ON: |
B
3Uladmd! &7 919 § Udl NAME AND M/s. Zoom Texturisers Pvt. Ltd..
ADDRESS OF THE APPELLANT: 2" Floor, Super Tex Tower,
Opp. Kinnery Cinema,
| Ring Road,
| Surat — 395 002
I |
Wl
[ |

Page 1 of 10



TV AV DI MNIL LNIL L)

e — e . e —

ﬂgaﬁwwﬁﬁtﬁaﬁmtf{qwﬁﬁmﬁgﬁﬁm'wmﬁﬁmwa."

— S - e e e — — _— = — —_—

This copy is granted free of cost for the private use of the person to whom it is issued. |
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry

of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months
from the date of communication of the order.
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(b)

any goods loaded in a conveyance for importation into India, but which are not |
unloaded at their place of destination in India or so much of the quantity of such goods
as has not been unloaded at any such destination if goods unloaded at such destination
are short of the quantity required to be unloaded at that destination.

(T (

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules
made thereunder. '
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The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :
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(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one cnpy'as-
prescribed under Schedule 1 itém 6 of'the Court Fee Act, 1870.
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(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

()
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(c)

4 copies of the Application for Revision.

(%)
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ar ), |7 ot wrHeT g1, § g Paa AT & ywrfors ser faree # @ widat. af¥ gew, s
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(d)

The duplicate copy of the T.R.6 challan evidencing ;ﬁfment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under
the Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the |
fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Applicatiun._'
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If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
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In respect of cases other than these mentioned under item 2 above, any person
aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at

the following address :

Customs, Excise & Service Tax Appellate

drarges, FHT ITE R T HAT FT
Tribunal, West Zonal Bench

- gfiferr s, oferndft 4=frr f

2" Floor, Bahumali Bhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

1, FATLAT, AGASTATZ-380016
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)
of the Customs Act, 1962 shall be accompanied by a fee of -
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one

thousand rupees;
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

T T

Ffmﬂf%ﬁﬁm%m,mﬂﬁﬁﬁ%*1ﬂwmq7,m¥lﬁ?mﬂlﬂfﬂjﬁﬁ?ﬁﬁim
10971 74 97, Wgl #aw zE fagm & 2, spftm v smmoar

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.
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Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

e —

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of ﬁv_e Hundred rupees.
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Order-In-Appeal

M/s. Zoom Texturisers Pvt. Ltd., 2nd Floor, Super Tex Tower, Opp. Kinnery
Cinema, Ring Road, Surat — 395 002 (hereinafter referred to as “the Appellant”) have filed
the present appeal against the Order - In - Original No. 83/AB/ADC/ICD-
SACHIN/SRT/2024-25, dated 28.06.2024 (herein after referred to as “the Impugned
order’) passed by the Additional Commissioner, Customs, Surat (herein after referred to
as "the "adjudicating authority”).

L. Facts of the case, in brief, are that the Appellant had imported Capital
Goods machinery, i.e., 01 set of i.e.. Allma Saurer Model TCS-670, under EPCG Licence
No. 5230010839, dated 25.10.2012 by saving duty of Rs. 20.55.000/- (Actual Duty
Utilization of Rs. 20,40,640/-) and had cleared the same vide below mentioned Bill of
Entry at a concessional rate of duty @ 3% by availing the benefit of exemption available
under Notification No. 102/2009 - Cus.. dated 11.09.2009. The details of import are as
per Table — | below:

TABLE - |
Sr. | Bill of Entry No. & ' Number of Duty saved / Total Duty Bank
No. Date ' machinery available as per | Foregone / Guarantee
cleared EPCG Licence Debited at Amount
(In Rs.) the time of (In Rs)
| clearance
fl ('n RS) ) L P +
1. 1 8617787, dated | 01 20,55,000/- | 20,40,640/- | 3,10,000/- |
| im0 PR LE0NR - ) : e pii o) e Rl
2.1 The Appellant had executed a Bond dated 27.11.2012 for Rs. 65,00,000/-

along with Bank Guarantee No. 02811GFIN004312. dated 19.11.2012 amounting to Rs.
3,10,000/- issued by the South Indian Bank Limited, Udhna. Surat for for EPCG Licence
No. 5230010839, dated 25.10.2012. They had also undertaken to fulfilll the conditions
of the Bond, EPCG Licence and the relevant Customs Notification at the time of

registration of the EPCG License at ICD-Sachin, Surat.

2.2 The said machinery, i.e., 01 set of Allma Saurer Model TCS-670 imported
under the aforesaid EPCG Licence were installed at the premises of the Appellant
situated at Block No. 455, Plot No. 3 (A), N.H. No. 8, Palsana. Surat, the Appellant in this
regard produced Installation Certificate dated 21.02.2013 issued by the Chartered
Engineer, Shri B. K. Goel, Surat, certifying the receipt of the goods imported and their
Installation.

L3 As per the conditions of Notification No. 102/2009 - Cus.. dated 1 1.09.2009,
the Appellant was required to fulfilll the export obligation on FOB basis equivalent to six
times the duty saved on the goods imported as may be specified on the Licence or
Authorization, or for such higher sum as may be fixed or endorsed by the licensing
Authority or Regional Authority, within a period of six years from the date of issuance of
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15t to 4! years and remaining 50% in second block of 5" to 6" years. The EPCG Licence
No. 5230010839, dated 25.10.2012 was issued to the Appellant for a period of 6 years,
and the Bond dated 27.11.2012 was executed for a period of 10 years. Accordingly, the
Appellant was required to fulfilll export obligation within a period of 6 years from the date
of EPCG Licence as per the condition laid down in the Notification and EPCG Licence
itself and submit the Export Obligation Discharge Certificate (EODC) issued by the DGFT

Authorities to the department .

2.4 Letters dated 10.01.2022 and 22.02.2022 were issued to the Appellant

either to furnish the EODC issued by the DGFT, Surat or any extension granted by the
DGFT, Surat for fulfilment of export obligation, which were returned undelivered by the

postal authorities.

25 As no reply was received from the Appellant, a letter dated 14.09.2022 was
issued to the Foreign Trade Development Officer, DGFT, Surat requesting them to
intimate whether the Appellant had been issued EODC against the EPCG License No.
5230010839, dated 25.10.2012, or any documents showing the fulfillment of the export

obligation have been submitted by the said Appellant. In response, the Assistant Director,
Directorate General of Foreign Trade, Surat vide letter F. No. EPCG/Mis./2020-21, dated

21.09.2022 informed that the Appellant had not submitted any documents to them against

fulfillment of export obligation.

2.6 In view of the above, it appeared that the Appellant had failed to fulfilll the
export obligation as specified in the Licence and did not comply with the mandatory
condition of the Notification No. 102/2009 - Cus., dated 11.09.2009, the condition of
EPCG Licence and Bond dated 27.11.2012. The Appellant neither produced the EODC
issued by the DGFT, Surat nor could produce any documents showing extension granted
by them for fulfillment of export obligation. Therefore, the Appellant was liable to pay
Customs Duty of Rs. 20.40,640/- in respect of the said imported goods along with interest,
In terms of conditions of the said Notification read with condition of the Bond executed by
them read with Section 143 of the Customs Act, 1962. Further, the Bank Guarantee No.
02811GFIN004312, dated 19.11.2012 amounting to Rs. 3,10,000/- issued by the South
Indian Bank Limited, Udhna, Surat for EPCG Licence No. 5230010839, dated
25.10.2012 was required to be appropriated against the aforesaid recovery.

2.1 It appeared that the imported goods had not been used for intended
purpose for which the exemption from payment of duty was claimed and therefore. the
aforesaid Capital goods were liable for confiscation under Section 111 (0) of the Customs
Act, 1962 and thus the Appellant has rendered himself liable for penal action under
Section 112 of the Customs Act, 1962.

It appeared that Shri Paresh Chhaganbhai Thummar, Director of the
lant In connivance with other persons had intentionally taken undue benefits of
Scheme and evaded pgyment E:?Customs duty amounti g to Rs. 20,40,640/- in

v -
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respect of the above Capital goods fraudulently and committed the above mentioned acts
knowingly which rendered the said goods in question liable for confiscation under Section
111 (o) of the Customs Act, 1962 and thus it appeared that the above mentioned offence
committed by the Appellant with consent and connivance of its Director, Shri Paresh
Chhaganbhai, and therefore, it appeared that he rendered himself liable for penalty udner
the provisions of Section 112 of the Customs Act, 1962,

29 Accordingly, a Show Cause Notice was issued to the Appellant, proposing
as to why:

I.  The benefit of zero rate of duty EPCG Scheme under Notification No. 102/2009,
dated 11.09.2009 on the imported Allma Saurer Model TCS-670 imported in the
name of the Appellant should not be denied:

. Customs Duty amounting to Rs. 20,40 640/- being the duty foregone at the time of
import under EPCG Licence should not be demanded and recovered from them
along with interest in terms of Notification No 102/2009-Cus., dated 11.09.2009
as amended, read with the conditions of Bond executed and furnished by them in
terms of Section 143 of the Customs Act, 1962 by enforcing the terms of the said
Bond.  Further, why the Bank Guarantee No. 0281 1GFINO04312, dated
19.11.2012 for Rs. 3,10,000/- backed against the Bond should not be encashed
and appropriated towards the duty liability as mentioned above:

. Theimported Capital goods should not be held liable for confiscation under Section
111 (o) of the Customs Act, 1962 read with the conditions of Bond executed in
terms of Section 143 of the Customs Act, 1962 read with Customs Notification No.
102/2009-Cus., dated 11.09.2009 as amended from time to time:

Iv.  Penalty should not be imposed on the Appellant under the provisions of Section
112 of the Customs Act, 1962, for the acts of omission & commission mentioned

above:

2.9.1 The Show Cause Notice also proposed penalty upon Shri Paresh
Chhaganbhai Thummar, Director of the Appellant under the provision of Section 112 of
the Customs Act, 1962, for the acts of omission & commission mentioned above:

2.10 The Adjudicating Authority, vide the impugned order, has passed order as
detailed below:

I. He denied the benefit of zero rate of duty EPCG Scheme under Notification No.
102/2009-Cus., dated 11.09.2009 on the imported Allma Saurer Model TCS-670
imported in the name of the Appellant:

. He confirmed the demand of Customs Duty amounting to Rs. 20.40.640/- being
the duty foregone at the time of import of Capital Goods under EPCG Licence in
terms of Notification No. 102/2009-Cus., dated 11.09.2009 as amended, read with
the conditions of Bond executed along with interest and ordered the same to be
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recovered in terms of Section 143 of the Customs Act, 1962 by enforcing the terms

of the above mentioned Bond.
ii.  He ordered to appropriate the amount of Rs. 3,10,000/- by encashment of Bank

Guarantee No. 02811GFIN004312, dated 19.11.2012 for Rs. 3,10,000/-the issued
by the South Indian Bank Limited, Udhna, Surat submitted by the Appellant. He
ordered the same are required to be encashed and the amount of Rs. 3,10,000/-
deposited in the Government and adjusted towards the duty liability as mentioned
above;

lv. He confiscated the subject imported Capital goods under Section 111 (o) of the
Customs Act, 1962 read with the conditions of Bond executed in terms of Section
143 of the Customs Act, 1962 read with Customs Notification No. 102/2009 - Cus.,

dated 11.09.2009, as amended from time to time. However, he allowed the
Appellant an option to redeem the said goods on payment of redemption fine of
Rs. 19,73,350/- under Section 125 of the Customs Act, 1962;

v. He imposed penalty of Rs. 2,04,064/- upon the Appellant under Section 112 (a) of
the Customs Act, 1962,

vi. He imposed penalty of Rs. 2,04,064/- upon Shri Paresh Chhaganbhai Thummar,
Director of the Appellant under Section 112 (a) (ii) of the Customs Act, 1962;

3. Being aggrieved with the impugned order passed by the adjudicating
authority, the Appellant have filed the present appeal. The Appellant have, inter-alia,
raised various contentions and filed detailed submissions as given below in support of
their claims:

»  That they had imported Capital goods under EPCG Licence No. 5230010839
dated 25.10.2012. Since, they had fulfilled the export obligation, no govt. dues
are pending as on date;

»  No interest and penalty should be demanded since they have fulfilled the export
obligation; :

3.1 The Advocate vide his letter (through email) dated 29.07.2025 has informed
that due to unavoidable circumstances and ill health. the appeal was not filed within
statutory time limit of 60 days as prescribed under Section 128 (1) of the Customs Act,

1962. Hence, the Advocate has been requested to condone the delay of 02 (two) days
in filing the present appeal sympathetically.

PERSONAL HEARING:

4. Personal hearing in the matter was held on 24.06.2025 in virtual mode. Shri
Nikhil Jacob Parapurathu, Advocate appeared for hearing on behalf of the Appellant. He
reiterated the submissions made in the appeal memorandum. He also filed additional

M
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» The DGFT, New Delhi, EPCG Committee vide 2"¢ meeting of AM24 held on
30.05.2023 (Case No. 26) considered their request for EQ extension upto
31.12.2021, but since they had made some exports after 31.12.2021, they
approached Policy Relaxation Committee and DGFT, vide PRC Decision. No.
19/AM25, dated 16.10.2024 (Case No. 13) considered their request for Export
Obligation (EO) extension upto 30.05.2022. They had already submitted the

necessary application to the Jt. DGFT, Surat vide File No. 52EHEPC02866AM26
and the same is currently under process:

»  Their Bank Guarantee amounting to Rs. 3,10,000/- had already been encashed
by ICD — Customs, vide their letter dated 02.12.2024:
»  They further enclosed the following documents in support of their claim:
1) Copy of EPCG Committee decision on 30.05.2023
11) Copy of PRC Decision dated 16.10.2024
1) Copy of Customs letter dated 02.12.2024
iv) Copy of their letter dated 01.05.2025 submitted to ICD — Sachin
v) Copy of Bank letter dated 29.07.2025

DISCUSSION & FINDINGS:

5. | have carefully gone through the appeal memorandum as well as records

of the case and the submission made on behalf of the Appellant during the course of
hearing. The issue to be decided in the présent appeal is whether the impugned order
passed by the adjudicating authority disallowing the benefit of concessional rate of duty
under Notification No. 103/2009 - Cus., dated 11.09.2009, confirming the demand of duty
along with interest, confiscating the Capital goods under Section 111 (0) of the Customs
Act, 1962 and imposing penalty upon the Appellant under Sections 112 (a) and 117 of
the Customs Act, 1962, in the facts and circumstances of the case, is legal and proper or

otherwise.

6.1 It is observed that the Bank Guarantee Amount of Rs. 3,10,000/- have been
encashed, thereby fulfilling the requirement of pre-deposit of filing the appeal as
envisaged under the Section 129 E of the Customs Act, 1962.

6.2 It is further observed that there is a delay of 01 (one) day in filing the present
appeal. In this regard, it is relevant to refer the legal provisions governing filing an appeal
before the Commissioner (Appeals) and his powers to condone the delay in filing appeals
beyond 60 days. Extracts of relevant Section 128 of the Customs Act, 1962 are
reproduced below for ease of reference:

SECTION 128. Appeals to [Commissioner (Appeals)]. — (1) Any person aggrieved

by any decision or order passed under this Act by an officer of customs lower in rank

than a [Principal Commissioner of Customs 9r\}i30mmfssfoner of Customs] may
9
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appeal to the [Commissioner (Appeals)] [within sixty days] from the date of the
communication to him of such decision or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant
was prevented by sufficient cause from presenting the appeal within the aforesaid
period of sixty days, allow it to be presented within a further period of thirty days.]

6.2.2 Section 128 of the Customs Act, 1962 makes it clear that the appeal has to
be filed within 60 days from the date of communication of order. Further, if the
Commissioner (Appeals) is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the aforesaid period of 60 days, he can allow it to be

presented within a further period of 30 days.

6.2.3 In light of the above provisions of law and considering the submissions of
the Appellant and also considering the fact that the appeal has been filed within a further
period of 30 days, | allow the condonation of delay in filing the appeal, taking a lenient

view in the interest of justice in the present appeal.

i It is observed that the Appellant have submitted that since they had made
some exports after 31.12.2021, they approached Policy Relaxation Committee (PRC) and
the DGF T vide PRC Decision No. 19/AM25, dated 16.10.2024 (Case No. 13) considered
their request for Export Obligation (EO) extension upto 30.05.2022. They had already
submitted the necessary application to the Jt. DGFT, Surat vide File No.
52EHEPC02866AM26, and the same is currently under process. It has been further

contended that they had already fulfilled the export obligation and shall proceed with filing
the EODC online, as required. However, it is observed that these facts have been brought
before the appellate authority for the first time and the adjudicating authority had no
occasion to consider the same. Moreover, the appeal was sent to the adjudicating
authority for his comments on the grounds raised in the appeal, but there has been no
response. . Hence, | am constraint to remand the matter to the adjudicating authority to
pass fresh order after taking into account the outcome of the decision from the DGFT
authority in this regard.

8. Therefore, | find that remitting the present appeal to adjudicating authority
for passing fresh order, after taking the submissions made by the Appellant in the present
appeal on record, and pass fresh order after following principles of natural justice, has
become sine qua non to meet the ends of justice. Accordingly, the case is remanded
back to the adjudicating authority, in terms of sub- section 3 (b) of Section 128A of the
Customs Act, 1962, for passing a fresh order by following the principles of natural justice.

In this regard, | also rely upon the judgment of Hon'ble High Court of Gujarat in case of
Medico Labs- 2004 (173) ELT 117 (Guj.), Judgment of Hon'ble Bombay High Court in
case of Ganesh Benzoplast Ltd. [2020 (374) E.L.T. 552 (Bom.)] and Judgments of

A '-r.-gijan ble Tribunals in case of Prem Steels Pvt. Ltd. [2012-TIOL-1317-CESTAT-DEL] and
ins Cookers Itd. [2012 (284) E.L.T. 677 (Tri.-Del)] Yolding that Commissioner

i
2
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(Appeals) has power to remand the case under Section — 35A (3) of the Central Excise
Act, 1944 and Section — 128A (3) of the Customs Act. 1962,

9 In view of above, | set aside the impugned order to the extent of it relates to
the Appellant, i.e. M/s Zoom Texturisers Pvt. Ltd. and allow the appeal by way of remand
to the adjudicating authority for passing fresh order after considering the submissions
made by the Appellant in the present appeal on record. The Adjudicating Authority shall
examine the available facts, documents, submissions and issue speaking order afresh

following principles of natural justice and legal provisions. No views on merits has been
expressed on this order.

10. The appeal preferred by the Appellant is allowed by way of remand.
SGiiqU/ATIESTED l)
Amlt upta
Cnmmlss:oner (App als),
m’SUPREm"ﬁ”DENT Customs, Ahmedabad

e gqees (3rdre), rewaTan

CUSTOMS (APPEALS), AHMEDABHH
. No. S/49- 163/CUS/AHD12024 25 Date: 07.08.2025
/

b
By Registered Post A.D L8 J

To,

\/M/s Zoom Texturisers Pvt. Ltd.,
2" Floor, Super Tex Tower,
Opp. Kinnery Cinema,
Ring Road,
Surat — 395 002

Shri Nikhil Jacob Parapurathu
Advocate

375, Belgium Square,

Delhi Gate, Ring Road,

Surat — 395 003

Copy to:

The Chief Commissioner of Customs Gujarat, Custom House, Ahmedabad.
The Principal Commissioner of Customs, Custom House, Ahmedabad.
The Additional Commissioner of Customs, Customs House, Surat.

The Deputy / Assistant Commissioner of Customs, ICD —Sachin, Surat.
Guard File.
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