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1 q6 qfra-s qfr + ffi wdrT &lds {F dAiilrfri ffi.ilcq6qR1 fu'mrql t.

This copy is granted free of cost for the private use of the person to whom it is issued

2 dlqr{o' e{fsrfrqq 1e62 ir1 Ercr l2e S d 1ry Fqr €sfrlqa} } ordH FrsFmfuaffi'E
qtqd fr sq+r C ot{ q.fr {s srrt{r t o{qi a1 o{TEd q6qg s-rdr A d {s one{r at qTfr

of dr-frs t a qfri & sier eFrt sfuel{'Tfi sfuq t.}nifi €du<1, l+f, drmq, fir.re ftrsq1
iis-d crrf, r-i ffii En g{flqrul rn+Er r-qa or voi t.
Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

ftflfuRd sqfr{d 011{qTorder retarins to :

tf) &i-q fr Fq fr erqft-o ot{ qro.

any goods exported

t{s) r+rcd fr .rnqrd o{+ fu ffi orc+ d srfl rrqr aFfi-{ r.{Rf, i tsT} r.ridr B{Fr q{ sflt q rlg qro

qT s{r q'(r6q EJrT w sf,tt qri e fdS eitl&ra rTrf, e-att c qri Ir{ rIT u{ rr{dl R{r=I w sdrt
rrs qrd al qrxr d .rilffa c'rd € s-d A.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in lndia or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

F) dicT{-tr rrltrftq'c, 1e62 } o{trIEI x dql sg}' o{tfl{ q{Tg rrq ftqd'& reo qw Erqdl a1

3t{lqrft.

{c)

ffiau sni<q qr grp6 firTq|{d q frftffig srFq fr [qd 6.{r d,Tr fus} sffirfd stI+l qiq

al qrsrfr olrr s-s'&'srq ftsftfud orrrqm dos di qTftc 
'

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

(6) otd q1 ge, rszo & r< €.6 erffi r ft srtitc ftufPrd fo-q rq ortsR {s s{rt{r o1 + qlilqi,

lM \16 qftqTqrs frQ alqs;6q1sm-fuo-e m,Td-flqrfr'q.

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870.

({s ) 3{TmII S]?i {O sfre{rvErg akl 4

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

$ur 4tus

(c) 4 copies of the Application for Revision

(q)

orq rS{, qt-s,q!-s,qd elF ffiq Td & {ft{ t ertltc a{rm B C q. 2ool_1sqg d d wnlur
d.looo/-(sqg g6 E-SI{ cH t, d-sr r.ff q[q-d] 6, € sq ft6 {rnr{ &. qqlftro, Tf,tr fl.snr.o
of a qfr+i. qft go', qiil Tfl qfq, drrrqr rrn (g qfi rrfu eftr Fqq \rtn enq rrr Bsi o-c
d A Q-e qts & Fq d o.zool -,rfu qft \'m. drc € r{Rra' d d ats & sq q o. ro

, t962 (qqr&IUI AFR

ool -
(d)

\.

The duplicate copy of the T.R.6 challan evid
Hundred only) or Rs.1,00O/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended

encing payment of Rs.200/- (Rupees two

) for filing a Revision Application. If the

t

(a)

Payment of drawback as prpvided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

(q)
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-

c-f,qs 6&Ir d d a mcrlI@' qffrhqq 1e62 qff qr{I 12e s (1) fr 3rtft{ sYd tff.s.-s q

dqrg-6, irdq s-flTE go ellr t-sr fi orfi-( riRrflu ft t-c'a FrsfuRqd qA q{ crfif, E-{

s-6.a e

srdal {s3KT,ltII 3l{I 3{TE'Iq{€.2 fr.e{rfi{ qF-d4

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

Gtfqfrrvr, qlffi &jqfl-d
6{sflr({@s Customs, Excise & Service Tax ApPellate

Tribunal, West Zonal Bench

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 0 16

3{gfaqt, 3r6tr{rEK- 3 800 i 6

cdqtFI,

5

q (r) + s{{lr sr{io & srq fiHfuR6 {o. €-d'/ ili srftq-

ERT 129, 1962, L962 qr{r 129 q (6)

Under Section 129 A (6) of the Customs Act,7962 an appeal under Section 129 A (1) of the

Customs Act, 1962 shall be accompanied by a fee of-

rrqr (s afl {gq qiq oru Fqg qr Ts€ 6-c'd A \ro EqR {qg.
dRI CrII TFN XI@ qfg dqt d[End wdr(F)

(a) where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

qqr as of Tm-rT qiq ora sw € 3rftr6 d amq rqi rqm ma Q srRrr c dl fr; qis 6sR
$'qg

3{fif, qfq dqT drll€Ird q-dl ilt]qirfiTltrT{@(c)

where the amount of duty and interest demanded and penalty levied by any o

customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

fficer of(b)

(4)

rlqr (s afr {f,s qtlrs drc Fqg € e{lqo d d; as i.\rR Tqq.

qrq f,qT drfTrnd q6r aRI Crrn rl[IT {@

where the amount of duty and interest demanded

Customs in the case to which the appeal relates is more than ftfty lakh ruPees, ten

thousand rupees

and penalty levied bY anY officer of

(c)

(q)
3|qr 6€ q{, q6i +-{d (s h-{K d t, irqld wr qrsfl 

I

1ovd, qr <310% oGT$l w, q-di {s qr {is cq ic{c {@

n payment of 107. of th

a.lone is in disPute.

e duty demanded where duty or
eforeb th unalTbshder liall.rlC st orthisapp again

aIwhere tyottc penin penal tyd and disputy pena.tty
(d)

6

di srftc.

9IaEI-TIo1sftl qfff,W,Tf,ftIq}qTit'f, cr)3{ra{r frc
f,r {@otq;IqT3'Ttr(({s

qr- (6l
: - oft{dT

rJ} ssg

(a) in an appeal for 8.ant of stay o! for rectification of mistake or for any other pulpose; or

Appellate Tribunal-trication made before theUnder sectlon 129 (a) of the said Act, every app

(b) for lestoration of an apPeal or an application shall eHundredilve rupacb accom feq
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F.No.S/49- 124 to 126l CUS/ MUN /2024-25

ORDER.IN-APPEAL

M/s. Kalpataru Power Transmission Ltd., Plot No.-1O1, Partlll, GIDC

Estate, Sector-28, Gandhi Nagar, Guj ara t-382O28, (hereinafter referred to as the

'Appellant No. 1) , Shri Sandipkumar Jagirdar, Assistant General Manager

(Taxation) of M/s Kalpataru Power Transmission Ltd., Plot No.-101, Part-III,

GIDC Estate, Sector-28, Gandhi Nagar, Gujarat-382}28 ( hereinafter referred to

as the Appellant No.2' ) , M/s. Vipin Varshney, Vice President, - Project

Monitoring Group, M/s Kalpataru Power Transmission Ltd., Plot No.-101, Part-

III, GIDC Estate, Sector-28, Gandhi Nagar, Guj arat-382o28,( hereinafter referred

to as the 'Appellant No.3f have filed appeals in terms of Section 128 of the

Customs Act, 1962, challenging the Order-in-Original nos.

MCH/ADC/AKI69/2024-25 dated 11.06.2024 (hereinafter referred to as the

impugned order) issued by the Additional Commissioner of Customs, Mundra

(hereinafter referred to as the 'adjudicating authorityJ.

2. Facts of the case, in brief, are that an intelligence received and

further developed by the officers of the Directorate of Revenue Intelligence,

Delhi Zonal Unit (hereinafter referred to as "the DRI") indicated t1lat a number

of importers including M/s Kalpataru Power Transmission Ltd. (lEC-

0889003297) having registered office at Plot No. 101, Part-lII, GIDC Estate,

Sector-28, Gandhi Nagar, Gujar at- .382028 and Corporate office at 81,

Kalpataru Synergr, Opp. Grand Hyatt, Santacruz (E), Mumbai-400055, were

engaged in import of 'Optical Ground Wire Cable (OPGW), and ,Optical Fibre

Approach cable' (hereinafter referred to as'the said goods") classifiable under
heading 900 1 of the first schedule of the customs Tariff Act, 1975 (hereinafter

referred to as 'the crA') primarily from china and evading customs duty by
way of mis-classilication/ mis-declaration of the said goods under heading g544

of the CTA.

2.1

been

The intelligence further suggested that the Appellant No.1 had

1it

rmporting 'Optical Ground Wire Cable (OPGW) and Optical Fibre
Approach cable', which were not made up of individualy sheathed optical
libres and therefore the said goods did not merit classification under tariff

agt
85447090 of the crA' Resurtantly, the Appeilant No.1 was availing undue

tem

*
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F.No.S/49- 124 to 126lCUS/ MUN /2024 2s

benelit of concessional rate of duty under the Notilication No. 24/2005-Cus

dated 01.03.2005 (Sr. No. 28), while the said goods appeared appropriately and

correctly classifiable under tariff item-90011000 of the CTA i.e. under Optical

fibres and optical fibre bundles; optical fibre cables other than those of heading

8544.

2.2 Acting on this intelligence, the DRI, vide letters dated 05.05.2020

and 12.O5.2O20, requested Appellant No. 1 to submit documents related to the

import of the said goods. In response, Appellant No.1 submitted certain

documents and technical specifications via e-mail dated 06.05.2020 and letter

dated 14.O5.2O2O. A perusal of import data of Appellant No. 1 and the

submitted documents confirmed that the Appellant No.1 had indeed imported

the said goods under tariff item A5447O9O of the CTA and had availed the

undue benefit of the concessional duty notification. In furtherance of the

investigation, the DRI, vide letter dated 15.06.2020, sought expert analysis

from the Deputy Director General (Transmission), Telecommunication

Engineering Centre (TEC), Department of Telecommunications, regarding

samples of OPGW. In response, vide e-mail dated 17.06.2020, the ADG

(Transmission), TEC, New Delhi, informed the DRI, inter alia, that:

. In higher count OPGW Cables, the fibres are not individually sheathed;

instead, the bundles of optical fibres are sheathed together with

sheathing material.

. Cladding is an integral part ofthe optical fibre and is not sheathing.

o The dual acrylic coating over the cladding is an integral part of the optical

fibre and is not sheathing.

2.3 Summons dated 13.11.2O2O, 25.11.2020, and 16.12'2020 were

issued to Appellant No. 1, directing them to appear in person, provide evidence,

and submit information, documents, and samples related to the imports' In

response, vide letter dated 28.12.2020, Appellant No. 1 submitted documents

and contended that their classification was correct. They cited two orders-in-

Appeal (No. COC-CUSTM-0OO-APP-331/2015-16 and No' COC-CUSTM-0O0-

APP-33O/ 20 15- 16, both dated 29.12.2015) wherein the commissioner

(Appeals) of C

Appellant No. 1

also forwarded

from Cochin C

a copy of

ustoms fo

Test Rep

r OPGW.

i.'

26.06.2014

ustoms, Cochin, had allegedly held that oPGW imported by

was correctly classifiable under heading 8544. Appellant No' 1

ort No. 77, 67A,

PaBe 5 of 31\l



F.No.S/49- 124 to 126l CUS/ MUN /2024-25

2.4 The DRI also sought clarification from the Director, National Test

House (NTH), Western Region, vide letters dated 16.12.2O20 and 23.L2.2O2O.

In response, vide letters dated 22.12.2020 and Ol.Ol.2O2L, the NTH informed,

inter alia, that:

o Cladding and di-acrylic coating are integral parts of an optical fiber.

Colour coating is primarily for identification and handling.

. Sheathing is defined as the drawing of tubes over an object, iitting

closely, and its removal shall not damage the underlying object. It is

applied by extrusion and made of materials like polyettrylene (PE),

poly'urethane (PU), polyvinyl chloride (PVC), or Teflon.

. Individually Sheathed Fibres are those where each optical fibre has such

a sheath over it.

. A di-acrylic coating over cladding cannot be construed as sheathing of

the optical fibre.

2.5 Following this, a summons dated I l.Ol.2O21 was issued to

Appellant No. 1 to explain their reasons for claiming the exemption. On

2l.Ol.2O2l, Sh. Vipin Varshney, Vice President, Project Monitoring Group, and

Sh. Sandipkumar Jagirdar, Assistant General Manager (Taxation), appeared. A

statement from Sh. Vipin Varshney was recorded under Section 108 of the

Customs Act, 1962, wherein he stated, inter alia:

o KPTL imports OPGW (24 /48 frbre) and approach cable (24 / 48 fibres) for

project transmission work, supplying them to entities like M/s Power

Grid Corporation of India Limited (POWERGRID) and state electricity

boards.

o OPGW is a dual-purpose cable for data transmission and grounding.

. KPTL imports OPGW and approach cables (OFAC) from M/s ZTT

International Pvt. Ltd., china. Approach cables connect the opGW from

transmission towers to telecom equipment in sub-stations.

o He admitted that no one in KprL could answer technical questions about
the structure of OPGW and that an authorized person would appear

later.

r when shown the tariff headings g544 and 9001, he stated that g544

covers optical fibre cables made of individually sheathed fibres, while
6,

4 ?ti

9001 covers those other than 8544.
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He admitted KPTL imports under CTH 85447090.

He made a critical admission that KPTL places orders based on the HSN

code provided by the overseas supplier in. the certificate of origin, and

this same HSN code is declared in the Bill of Entry.

He further admitted that KPTL does not find it necessar5z to apply further

due diligence on its own part while finalizing the ciassification of the

imported goods.

He reiterated that M/s Kalpataru Power Transmission Ltd (KpTL) imports

OPGW and approach cables for projects, that POWERGRID specifies the

vendor, and that KPTL declares CTH 85447090.

He made a significant admission that KPTL domestically procures OPGW

and approach cables under two different HSN codes: 8544709O (from

M/s Apar Industries Ltd.) and 90011000 (from M/s Sterlite Power

Transmission Limited).

He also admitted that KPTL sel1s/ supplies these goods under both HSN

codes (85447090 and 9001100O).

He agreed that the oniy differentiating factor between the two tariff

headings is the "sheathing of optical fibres" and that 8544 is for

"individually sheathed" fibres while 9O01 is for those that are not.

He claimed no technical expertise and reiterated that classification is

finalized based on the supplier's provided HSN code.

He con{irmed that the technical specification from their supplier, M/s

ZTl, China, identilies the fibre as "single mode optical fibre G.652D."

He admitted there is no correspondence from Mls ZT T confirming the

OPGW cable is "made up of individually sheathed fibre,' nor is this stated

anyrvhere in ZTT's technical specifications.

He conlirmed that when KPTL raises purchase orders on their domestic

supplier M/s Sterlite, KPTL itself adopts the HSN code 9001'

He agreed with Sh. Varshney's earlier statement about the company not

applying due diligence in classification.

He reviewed the technical specifications from both the imported goods

2.6 Further summons dated 02.02.2021 and O4.O2.2O21 were issued

for samples and technical specifications. On I 1.O2.2O21, Sh. Sandipkumar

Jagirdar appeared, and his statement was recorded under Section 108. He

stated, inter alia as under:

:: \.-

f;\
i.l
:,','

i-- ./
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F.No.S/49- 124 to 126lCUS/MUN 12o24-2s

(from M/s ZT'T, declared as 8544) and the domestically procured goods

(from M/s Sterlite, declared as 9OO1) and stated that in both

specifications, the optical fibre is described identically as 'Single mode

optical fibre G.652D'with 'UV curable acrylate material... as optical fiber

primary protective coating.'

Lacking technical expertise, he stated that "the opinion of TEC appears

acceptable"-referring to the TEC's opinion that the fibres are not

individually sheathed.

2.7 The DRI sought further clarification from TEC vide letter dated

04.02.2021. The Director (Tx), TEC, replied vide letter dated 16.02.2021,

informing, inter alia:

The diameter of the primary coating of a single-mode optical libre

(G.652D) is 242 i 5 um.

The "dual acrylic coating" refers to two different layers of the primary

coating.

As per TEC Generic Requirement (GR) for OPGW cable, the primary

coated libres are protected by loose packaging within a stainless steel

buffer tube filled with jelly.

The GR specifies the diameter over t}le primary coating (double UV Cured

acrylate) is 245 um t l0 pm. This implies the fibre only has this primary

coating.

4t

2.8 The investigation established that OPGW cables are dual-purpose

(earthing and telecommunication) and are designed to replace traditional earth

wires. They are composed of optical fibres (Single mode G.652D) contained in

protective units, with metallic wires stranded around this core. A 24-fibre

OPGW, for example, has a central unit with four (04) PBT loose buffer tubes;

each tube encapsulates a group of six (06) optical fibres in a water-blocking

jelly. These tubes are wound around a central FRP member, and this entire

structure is then encapsulated in an aluminium tube and surrounded by ACS

wires. This construction means a bunch of fibres are placed in a tube, not

individually sheathed.

2.9 Fibre Optic Approach Cables are armoured cables used to connect

qa OPGW from the tower to the Fibre Optic Distribution Panel (FODP) in a

t
t.

.,',)

*
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F.No.S/49- 12a to 126l CUS/ MUN 12o24-2s

sub-station. They contain fibres with identical optical/ ph5,sical characteristics

as those in the OPGW (i.e., single mode G.6s2D). The only difference is rhe

absence of the outer ACS wire. Images of the cable's construction show pBT

tubes containing a bunch of optical fibres.

2.10 The technical specifications from POWERGRID, which KpTL is
required to meet, mandate compliance with IEEE-113g, 2009. This standard

describes oPGW as having "optical fibers in optical fiber units.,, It delines the

"optical fiber" as having a glass core, glass cladding, and a ',coating,, (e.g.,

acrylate) to protect the fibre. It then describes a "buffer construction,, which
may surround the coated frbre(s). It explicitly delines a ,,Loose buffer,, as a ,,tube

that surrounds each fiher or fiber group." The powERGRID specification

further mandates "Loose tube construction" and states, ,,Each buffer tube shall
have maximum 12 no. of fibres." The specification for Approach cables
confirms they "shall contain fibres with identical optical/ physical

characteristics as those in the OpGW cables.,,

2.11 rhe POwERGRID specifications refer to ITU-T G.6s2D standards.

This standard (and its related ITU-T G.6so. 1) provides definitions. The ITU-T

G.650. 1 standard defines:

o Primary coating: "The one or more layers of protective coating material

applied... during or after the drawing process to preserve the integrity of

the cladding surface (e.g., a 250 um protective coating)."

o Secondary coating: "The one or more layers of coating material applied

over one or more primary-coated fibres... (e.g., a 9OO prm 'buifer' coating,

'tight jacket', or a ribbon coating)."

o Further, IE.C 60793-2 defines "Primary coating" as a "thin coating applied

directly to the cladding... to preserve integrity." IE'C 60793-2-50 specifies

the dimensional requirements for 8-652.D fibres (the IEC equivalent of

G.652D), listing the "Primary coating diameter coloured" as 235 to 255

um

2.12 International standards IEC 60050-731) and industry glossaries

further differentiate these terms:

Primary coating (7 3l-O2-571: "A thin coating applied directly to the

cladding to preserve integrity. . . " .,iri'-:,]i,-.
,r'ut,i-^r," 

- -'.r;'r),,

[:i /):L 1:, \c. 1

l ., i ',i_... 
r...:-1:... l r

\Ii\. ;;:,t,:1. ,, 
*i

',rt.r..- 
.- 

-*..- 
,.,.,,r-/

\;r \._/-/ /'.\{-..:.;i_:;,
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F.No.S/49- 124 to 126l CUS/ MUN 12024-25

o Secondary coating/ Iibre jacket (731-02-58): "A coating aPPlied directly

to the primary coating to reinforce protection..."

o loose tube cable (731-O4-O7l: "...fibres are fitted in one or more tubes."

. Sheath/Cable jacket: "The protective outer covering of optical cable.

Common materials include polyethylene (PE), polyurethane (PU),

polyvinyl chloride (PVC) and Teflon (plenum)." This clearly distinguishes

the thin (250 pm) primary coating (an integral part of the fibre) from a

sheath or secondary coating (a separate, thicker protective layer like a

900 um buffer or a PVC jacket).

2.13 The investigation synthesized these technical facts. The G.652D

fibres used in the imported goods have a glass core and glass cladding. They

are covered by a "di-acrylic coating," which is a dual-layer primary coating (one

soft inner, one hard outer) witJl a total diameter of -250 pm. This coating is

integral and essential; glass fibres are not commercially available without it, as

they would be too brittle. This 250 pm primary coating is distinct from a

"secondary coating" or "sheath," which, as per the ITU-T Manual, would be a

much thicker layer (e.g., 900 pm) applied over the primary-coated fibre. The

imported OPGW and Approach Cables do not have this secondary coating on

each fibre; instead, a bundle of primary-coated fibres is placed loosely inside a

PBT or steel tube.

2.14 A11 major manufacturers of G.652D fibre (including KPTL's supplier,

MlsZ'YT\ specify a coating diameter in the 240-250 pm range. This aligns with

the IEC 60793-2-50 standard for primary coating. Therefore, the single-mode

G.652D libre used in the imported cables has only a primary coating, which is

an integral part of the libre itself and necessary to preserve the cladding's

integrity. This primary coating (of -250 pm) cannot be construed as

"sheathing." The technical specifications from KPTL's supplier, Mls Z'ff,
explicitly state that the fibres used have "only primary protective coating.,, A

"sheath," as defined by NTH and international standards, is a separate

protective covering, not the integral primary coating.

2.15 The investigation then compared this factual iinding with the
relevant Customs Tariff headings:

4 3t1 eading 8544 (specifically a544ZO9O): Covers ,,optical fibre cables, made

t1
a!

t
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up of individually sheathed fibres..." This heading quaiifies for Oyo Basic

Customs Duty (BCD) under Notilication No. 24l2OOS-Cws.

Heading 9001 (specifically 90011000): Covers ,,optical libre cables other

than those of heading 8544...'This heading attracts a 15% BCD, with no

exemption available.

The HSN Explanatory Notes reinforce this distinction.2.t6

HSN Note to 8544: Confirms it covers cables ,,made up of individually
sheathed fibres."

HSN Note to 9001: Describes the Iibre itself as having "a very thin coating

of plastics... which renders the fibres less prone to fracture,, (confirming

the coating is part of the fibre). It then describes the cables of this
heading as consisting of "a single sheath containlng one or more optical

fibre bundles, the fibres of which are not individually sheathed.,,

2.17 Based on General Rules for Interpretation (GIR) Rule 1 , the

classification must be determined by the terms of the headings. The imported
goods, consisting of bundles of primar5z-coated (not individually sheathed)

fibres placed in a loose tube, do not meet the description ofheading g544. They

are factually described by the HSN Note to 9001. The distinction is clear: g544

requires individually sheathed fibres, which the imported goods are not. The

investigation further noted that dictionary definitions clearly distinguish

"coating" (a layer spread on a surface) from "sheath,, (a close-fitting case or

covering that surrounds another part). The HSN itself uses the terms ,,coated...

or inserted in an insulating sheath," implying they are mutually exclusive. This

interpretation is supported by a CESTAT, West Zonal Bench, Mumbai decision

in the matter of Vodafone South Ltd. v/s Commissioner of Customs (Import),

NhavaSheva, which categorically heid that the'coating' of an optical fibre is not

'sheathing'.

2.18 Further evidence from DGFT's Standard Input-Output Norms

(SION) lists "UV curable coating" as a raw material for producing optical fibres

(SION E}2i5), not for producing cables. This confirms the coating is an integral

component of the fibre. If the integral primary coating were considered

"sheathing," then all glass optical fibres would be "individually sheathed," and

all optical fibre cables wouid fall under 8544, rendering the provision for

clearly"optical fibre cables" in heading 9001 redundant

ge 12 of 31
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intended to differentiate based on the cable's construction. The imported

OPGW/Approach Cable, where a bundle of primary-coated fibres is sheathed

together in a PBT/ SUS tube, is therefore excluded from CTH 8544 and

specifically included in CTH 9001.

2.19 The investigation also addressed the importers' potential argument

that POWERGRID tender documents list HSN code 85447090. The

investigation found that the very same tender documents include a disclaimer

stating: "it shall entireiy be the responsibility of the bidder to check the

HSN/SAC code... The bidder shall solely be responsible for HSN/SAC

ciassification..." Thus, the HSN code in the tender was merely indicative and

not a valid basis for classification.

2.2O The investigation summarized specific culpability of hereinafter

referred to as the Appellant No. I as under :

. The imported goods (OPGW and Approach Cable) use G.652D fibres with

only a 245 I l0 prm primary coating, which is integral and not sheathing.

o In a separate DRI investigation concerning M/ s ZTT lndia Ltd. (a

subsidiary of KPTL's supplier, M/s ZfT China), M/s Zfi India

categorically stated that the OPGW cables imported from M / s ZTT

International are not individually sheathed and are correctly classifiable

under heading 9001. There cannot be a dual classification for the

identical goods from the same supplier.

o KPIL itself demonstrated knowledge of the correct classilication by

engaging in dual classification:

D Domestic Procurement: KPTL bought identical OpGW cables from

M/s Sterlite Power Transmission Ltd. under HSN 9001, while buying

from M/s Apar Industries under HSN 8544.

! KPTL's Own Purchase Orders: KpTL itself raised purchase Orders

(e.g., PO No. 2400065727 dated 22.10.2Ot9, pO No. 24OOO3L6B6

dated 1l.O9.2OI7l on domestic suppliers classifuing OpGW under
HSN 9001.

F KPTL's Own Sales Invoices: KpTL itself sold/ supplied OpGW to
POWERGRID under HSN gOOi (e.g., Invoice No. TLD_UK_19_10O19tlJ

+

v

ated 07.O2.2O2OI.
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This dual classification proved that KPTL had ciear knowledge that OpGW and

Approach cables were classifiable under 9001, but they chose to classify

imports under 8544 to avail the duty exemption.

2.21 The investigation also rebutted KPTL's reliance on the 2015 Order-

in-Appeal from Cochin Customs:

That order was based on a test report that merely described the fibres as

"plastic covered," which the Commissioner (Appeals) inferred to mean

"individually sheathed." This inference is technically incorrect, as the

"plastic cover" was the integral primary coating.

It was alleged that KPTL submitted an incomplete or misleading

declaration from that supplier (M/s Suzhou Furukawa) at the time. The

supplier's actual technical specifications showed a primary coating

diameter of 235-245 pm, not a sheath.

The 2015 order is not applicable as the supplier in the current case is

Mls Zfl Intemational, China, not M/s Suzhou Furukawa.

KPTL's reliance on CBIC Circular No. 19l/25/96-CX was also found to

be misplaced, as that circuiar pertains to pigtails/patch cords, which are

made of individually sheathed fibres and are correctly classified under

8544, unlike OPGW.

KPafL admitted that their current supplier, M I s ZTI , never confirmed the

fibres were individually sheathed.

2.22 The investigation concluded that KPTL's representatives'

admissions (no technical competence, reliance on supplier's HSN, acceptance

of TEC's opinion) and their documented practice of using HSN 9O01 for

domestic procurement and sales, proved they had clear knowledge that the

imported goods were not made of individuaily sheathed fibres. By not disclosing

this vital fact to Customs authorities and continuing to declare imports under

85447090, KPTL acted with mala fide intention.

2.2g Based on these facts, the investigation alleged that KPTL resorted

to wilful mis-statement and suppression of vital facts with intent to evade

pa),ment of Customs duff. Therefore, the extended period for demand of duty

under Section 2816l of the Customs Act, 1962, was deemed applicable' The

differential Customs duty, arising from the misclasqi,lieadon and wrongful

/'\
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availment of Notification No.24/2OO5-Cus, was liable to be demanded and

recovered from KPTL under Section 28(4) along with applicable interest under

Section 28AA. It was further alleged that by mis-declaring and mis-classifying

the goods, KPTL contravened the provisions of Section 46$l e 46(44) of the

Customs Act, 1962. By failing to declare the correct classilication and pay the

appropriate duty, KPTL failed to discharge its obligatory duty of self-

assessment under Section 17 of the Customs Act, 7962.

2.24 Based on the above investigation, six (06) separate Show Cause

Notices (SCNs) were issued to M/s Kalpataru Power Transmission Ltd. by

various Customs Commissionerates for imports made through different

ports/ ICDs. Consequently, the Adjudicating Authority passed the order

wherein he rejected classification of the goods ('Optical Ground Wire Cable

(OPGW)' and 'Optical Fibre Approach CableJ under Customs Tariff Item

85447090 and ordered goods to be classified under Customs Tariff Item

90011000, which carries a higher duty liability. The benefit of the concessional

duty rate under Notihcation No. 24l2OO5-Cus (Sr. No. 28) claimed by the

Appellant 1 was rejected. The demand for differential Customs duty of

Rs.84,4O,282/ - was confrrmed under Section 28$l of the Customs Act, 1962,

along with applicable interest under Section 28AA. The imported goods covered

by aJ1 SCNs were held liable for confiscation under Section 111(m) of the

Customs Act, L962. No redemption line was imposed, as the Adjudicating

Authority noted that the goods were not physically available for confiscation.

Penalties were imposed on the importer, M/s Kalptaru Power Transmission

Ltd., under both Section 114A and Section 114AA. Penalties were imposed on

two employees of KPTL viz Shri Sandipkumar Jagirdar (Assisstant General

Manager, Taxation) & Shri Vipin Varshney (Vice President, Project Monitoring

Group) under Section 112(a)(ii) and Section 114AA.

3. Being aggrieved with the impugned order, the Appellant 1, 2, 3 have

frled the present appeais against the customs dut1r, interest and penalty

imposed. The Grounds of Appeal are not reproduced in detail for sal<e of brevity,

as the copy of the same is available with the Appellants as well Respondent.

However, the same have been examined and the brief is as under:

r3;i dry

+
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3. 1 The core technical dispute is the classification of the imported

OPGW (Optical Fibre Overhead Ground Wire) cables. The Appellants classify

them under Heading 8544, while the Adjudicating Authority (Customs

Department) insists on Heading 9001. The Appellants argue that the OPGW

cables satisfy the description under Heading 8544, which covers "optical fibre

cables, made up of individually sheathed fibres". The individual optical fibre

consists of a glass core, glass cladding, a dual acrylate coating, and a unique

colour coating. The Appeliants contend that the dual acrylate coating, along with

the colour coding, constitutes a 'sheath'. This is supported by:

HSN Explanatory Notes to Heading 85.44, which mentions that sheaths

are usually of different colours to permit identilication of the fibres at both

ends.

a Technical literature and US Patents which recognize "coating"

"sheathing" in the context of optical fibres.

 S

The coating's function is protective and enhancing tensile strength, and it

must be stripped away to connect the fiber, which is indicative of a sheath

and not a functional part of the core.

3.2 US Customs and EU Customs have classified similar optical fibre

cables akin to OPGW under Heading 8544, holding that acrylate coating is a

sheath. In the Appellants' own case, the Ld. Commissioner (Appeals), Cochin,

had previously set aside a reassessment under Heading 9001 and held the

correct classification was under Heading 8544. These orders were unchallenged

by the customs department and have attained finality.

3.3 Heading 90.01 covers "OPflCAL FIBRE CABLES OTHER THAN

THOSE OF HEADING 8544" and whose fibres afe not individually sheathed. The

imported oPGW is used in power transmission projects for data transmission.

Heading 90.01 is generally for optical hbre bundles and cabies used for

illumination or image transmission (e'g., in endoscopes)' Since the Appellants

argue the fibres are individually sheathed by the dual acrylate and colour

coating, it excludes them from the scope of Heading 9001'

Page 15 of 31
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3.4 The Appellants contest the invocation of the extended period of

limitation under Section 28(4) of the Customs Act and the imposition of penalties

under Section 114A and 114AA. The dispute is one of classification and iegal

interpretation, which is a matter of bona fide belief and does not amount to wilful

mis-statement or suppression of facts with an intent to evade duty. The customs

department was previously aware of the classification adopted by the Appellants

(Heading 85.44) and had even accepted it in prior unchallenged Orders-in-

Appeal. Subsequent demand is merely a "possible change in opinion". The

Appellants declared the classillcation (85.44) and description ("OPGW cable") in

the Bills of Entry, which constitutes disclosure of basic and primar5r facts. The

classilication is an industry-wide practice, and the issue is sub-judice before the

Hon'ble Supreme Court, which granted a stay to another assessee, further

proving it is a matter of legal interpretation where two views are possible.

Claiming a classilication in a self-assessment regime, even if later found

incorrect, is a matter of considered judgment and does not automatically amount

to mis-declaration or suppression.

3.5 Confiscation is not warranted as the Appellants acted in a bona fide

manner, and there is no proven mens rea or intentional mis-declaration. The

description of the goods in the Bill of Entry matched the import documents. The

demand for interest is not sustainable if the principal demand for differential

duty is set aside. The proceedings should have been kept in abeyance pending

the decision of the Hon'ble Supreme Court on the classification of OPGW in the

case of Vodafone Essar Vs. CC. The opinion. of the Telecommunication

Engineering Centre (TEC) relied upon by the department should not be

considered valid as it is not based on technical literature, specifications, or the

specific imported goods, and the term 'sheathing' is not a precise technical word.

In the absence of an appeal against the assessed Bills of Entry (out of charge

orders), the assessment has gained finaiity and cannot be challenged or negated

by the subsequent issuance ofa Show Cause Notice (SCN).

3.6 The appellants vehementry refute all allegations and contend that
the penalties imposed are bad in law and should be set aside on this ground
alone. As employees of M/s. Kalpataru power Transmission Limited (the

Appellant 1), their appeals are heavily reriant on the main appeal fired by the
pany, and they crave leave to borrow its grounds. They submiom

atz t that if the
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proceedings against the company are set aside, nothing survives, and the

impugned order against them is also liable to be set aside. The dispute centers

on the re-classification of goods, 'optical Ground wire cable and Approach

Cable' (OPGW), from the declared Heading 85.44 to Heading 90.O1.

3.7 The imposition of penalty under section 112(a)(ii) is fundamentally

chailenged on several points. Penalty under section 112 is linked to whether the

goods are liable to confiscation under section 111. The appellants assert that
they neither did nor omitted to do any act that would render the imported goods

iiable for confiscation. Their role involves overall supervision and providing

assistance only when a legal dispute arises, and they had no involvegnent in the

filing of the specific Bills of Entry (BoEs), which were handled in a routine

course. A necessary requirement for imposing this penalty is the presence of
mens rea, which the appellants state is absent. They claim their conduct was

totally bona hde, and penalty cannot be imposed for a breach arising from a bona

Iide belief, citing Supreme court judgments. The classification issue concerning

oPGW is an industry-wide dispute, with multiple possible views, thus precluding

any allegation of suppression. They rely on numerous High court and rribunal
decisions that have consistently held that no suppression or mis-declaration can

be alleged in classification disputes regarding imported optical Fibre cable

(OFC), resulting in the dropping of proceedings related to confiscation and

penalty on the assessees and their officials.

3.8 The imposition of penalty under Section I 14AA is contested as

follows. Section 114AA penalizes a person who knowingly or irrtentionally makes,

signs, or uses a declaration or document which is false or incorrect in any

material particular. The appellants assert that they have not done this and

furnished true and correct documents. The mere claim of an incorrect

classification or an ineligible exemption does not amount to making a false or

incorrect statement. They submit that penalty cannot be imposed in cases of

disputes relating to classification, as different views are possible on the product

classilication (OPGW). There is no proof that the appellants were "in cahoots"

with the Company for mis-declaration, nor did they have anything to gain or

derive any personal interest or gain from any misclassification.

3.9 The impugned order wrongly imposes penalties merely on the basis

of statements recorded under Section 108 of the Customs Act, without any

corroborative evidence. It is a settled law that sole reliance on statements without

Page 18 of 31
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supporting evidence is bad in law. Furthermore, statements recorded on the

interpretation of law (e.g., classiiication) have no value as evidence. The question

of penalty does not arise if the demand for duty is ultimately found to be non-

sustainable on merits or on the ground of time-bar in the main appeal. Once the

main company has suffered a penalty, there is no justification for imposing a

separate personal penalty on an employee, especially when the employee was

merely acting under the instructions of the employer and was not a party to the

fraud or personally benefited from it.

3.10 The appellants specifically rebut the impugned order's findings that

they were aware of the goods' correct classification and knowingly misclassified

them with malafide intent. The appellants bona Iide declared the classification

believing it to be correct, noting that the Company had been importing the goods

under the same classification for a iong time. They argue that during the relevant

period, there were conflicting decisions and ambiguity on the classification of

OPGW, and even the Customs Department itself was unclear on the correct

heading at one point. In such a scenario, deciaring a classification, even if

eventually proven wrong, cannot be considered mis-declaration or suppression.

The allegation of adopting an "opportunistic approach" to avail undue exemption

benefit is refuted, reiterating that the appellants gained nothing personally and

should not be penalized for an ambiguity in classification.

4. Personal hearing was granted to the Appellant No. 1, 2 & 3 on

16.10.2025, following the principles of natural justice wherein Ms. Madhura

Kahandekar, Advocate appeared for the hearing in virtual mode on behalf of ail

the three appellants. She re-iterated the submissions made at the time of liling

the appeal. She also made further submissions, the gist of which is as under:-

F optical fiber cables in question are for transmission of telecommunication

signals. Such cables of telecommunication use are specificaliy covered by
3II 1.tit Heading 85.44 as

corresponding WC

evident from the Indian Customs Tariff read with
O HSN Explanatory and also from EU Explanatory

Notes

) Though the Hon'ble Tribunal has decided issue of classification of oFC
against the importers under Heading 90.01, however, the same has been

.1.

I,
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stayed by the Hon'ble Supreme Court in the appeal filed by Vodafone India

Limited

F Without prejudice, though the Hon'ble Tribunal has decided the issue of

classification of OFC against the importers, however, the demand has been

upheld for normal period of limitation only. Further, confiscation of

imported OFC has been set aside since the issue involved is of

classification and as a consequence, redemption fine and penalty imposed

have also been set aside.

F The fact that the issue of classification of OFC has ultimately decided by

Larger Bench shows that the issue is debatable and not free from doubt.

There cannot be suppression at the hand of the importers. In such case,

extended period of limitation cannot be invoked, especially the description

of the goods mentioned in the bills of entry are correct and aptly described

the imported goods and same were subjected to testing on import.

F Claim to a classification whether admissible or not is a matter of belief of

assessee and does not amount to mis-declaration, when there is no mis-

declaration as to the description of the imported goods.

F Pursuant to Orders-in-Appeal both dated 29.12.15 and the Test Report

dated 26.06.14, assessment of 2 Bill(s) of Entry pertaining to 2014 were

finalized under Heading 85.44. This evidences that Heading 85.44 was

accepted by the Customs Department, Cochin as classification for OPGW

during the relevant period.

F Order(s) issued by various Commissionerates for tJle Appellants as well as

other importers confirming classification of OFC under Heading 85.44 of

the Customs Tariff.

F Technical Opinion and RTI response confirming classification of OFC

under Heading 85.44 of the Customs Tariff. Refer Sr. Nos. 6 & 7 of Vol. II

of Compilation.

) Submission / averment by the Customs department that OFC ior

telecommunication use is classifiable under Headin g 85.44 of the Customs

Tariff.
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) No mis-declaration or suppression of facts etc. can be alleged even when

bill of entry is self-assessed bill by the importer when the issue is limited

to classification or claim to exemption benelit as the same are matter of

bonalide belief and issue of iegal interpretation. In fact, a few of the

consignments were physically examined and granted out-of-charge.

Hence, the department was always aware of the declared classification.

F It is a settled legal position that in case ofany delay in issuance ofa show

cause notice by the department, after having knowledge about the alleged

transactions, extended period of limitation cannot be invoked. Such

situation is not more than a change of opinion within different set of

custom ofiicials.

She also filed additional submissions as under :-

o Optical Fibre cables in dispute (OPGW') are primarily for data

transmission (transmission of ecommunication signals) and also for

earthing the conductor in transmission tower. Heading 85.44 inter alia

covers cables which are used in telecommunication as evident from Indian

Customs Tariff read with HSN Explanatory Notes. This is also supported

by Explanatory Notes to European Union Customs Tariff which provides

that Sub-Heading 854470 00 also includes optical fibre cables, designed

for example for telecommunication use, made up of optical libres

individually coated with a dual polymer placed in protective casing. The

coating consists of an inner sheath of soft acrylate and an outer sheath of

hard acrylate, the latter being coated by a layer of various colour. The

coating of the individual optical fibres provides protection and structural

integrity, for example by protecting the individual fibres against fracture.

Needless to mention here that Explanatory Notes are safe guide for

terpretation of customs tariff for classification as held by the Hon,ble

',;
t

Supreme Court in CC Vs. Business Forms 2002 (I42) EW lg
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It is the Appellants' submission that the dual acrylate coating together
with colour coding constitutes a'sheath'. Accordingly, fibres in opGW are
individually sheathed. Therefore, these cables satisS, the tariff description
of Heading 85.44 and so arso the terecommunication purpose (as evident
from Generic Requirement issued by TEC_RUD-1g). Hence, these OpGW
correctly merit classification under Tariff Item gS44 TO gO.
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The present issue of classification of OPGW stands settled in the

Appellants' own case under Heading 85.44 involving identical goods vide

the decision of the Hon'ble CESTAT, Chennai (reported at Kalpataru Power

Transmission Vs. CC-2025 (1) TMI 795). Further, this decision has been

affirmed by the Hon'ble Supreme Court as well in 2025 (7) TM1 1353.

In any case, issue of OPGW classification is sub-judice before the Hon'ble

Supreme Court in Vodafone Essar case reported at 2O2O (373) ELT A93.

The Hon'ble Court has admitted the appeal and has also granted a stay in

the matter to the assessee. The Appellants adopt all the submissions made

by Vodafone Essar before the Larger Bench on classification.

In addition, the fact that fibres in OPGW are individually sheathed is also

evident from Test Report dated 26.06. 14 (RUD-9) of Cochin Customs. This

test report relates to the very initial imports of OPGW made vide Bill of

Entry No. 5796108 dated 13.06.14 and 7173507 dated 27.1O.14,by tine

Appellants. After physical examination, this report concluded that fibers

in these cables are plastic covered which by itself means individually

sheathed. However, the bills of entry were re-assessed, and classification

of OFC was changed from Heading 90.01 to Heading 85.44. Upon

challenge in appeal, the Ld. Commissioner (Appeals) vide two (2) Orders-

in-Appeal dated 29.12.2015, held that when the test report states -'fibres

in tlese cables are plastic couered 'it means that the cables are individuaily

sheathed and accordingly, set aside the re-assessment ald confirmed

classilication under Heading 85.44.

Multiple clarifications sought by DRI from National Test House, Mumbai

are indicative of a desperate attempt to discard the test report (given upon

physical examination) which is in favour of the Appellants.

The opinion of TEC is not based on any technical literature and therefore,

it cannot be considered as valid. Further, it does not specify the

nature/kind of the samPles

the pertinent questions on

these cables in medical aPP

telecommunication, (iv) the

asked from these experts. H

they were dealing with, and it does not answer

(i) end-use of these cables, (ii) possible use of

lication. (iii) whether these cables are used for

purpose of colour coating. etc., have not been

d tutoredence, the opinion
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one.

Proposed demand with respect to OPGW imported during ttre period

29.06.2016 to 09.01.2020 is miserably time barred (except I bill of entry

pertaining to import at Chennai) since the Customs department (including

DRI) have always been aware about classification adopted under Heading

85.44 for the imported OPGW and present proceeding is nothing but a

change of opinion, which is evident from below:-

a. OPGW is being imported by the Appellants since 2Olll2Ol4. T}:.e

initial imports made vide Bills of Entry No. 57961O8 dated 13.06.14

and 7173507 dated 27.10.14 were subjected to physical examination

and routine assessment procedure. Samples of the imported OPGW

were drawn and sent for testing in light of CBIC Circular No. l2l2006-

Cus., dated 2a.O2.2OO6:

b. After physical examination, the Cochin Customs vide Test Report

dated 26.06.14 (RUD-9), concluded that fibers in these cables are

plastic covered which by itself means individually sheathed. However,

the bills of entry were reassessed, and classification of OFC was

changed from Heading 9O.Ol to Heading 85.44. Upon challenge in

appeal, the Ld. Commissioner (Appeals) vide two (2) Orders-in-Appeal

dated 29 12.2015. held that when the test report states-fibres in these

cables are plastic covered, it means that the cables are individually

sheathed and accordingly, set aside the re-assessment and confirmed

classification under Heading 85.44.

c. Apart from consignments subject to RMS assessment, many of the

imports made post 2O14 which are also subject matter of the dispute,

were subjected to routine assessment procedure wherein after physical

examination and verification by customs officials, the classification
a.t, clared under Heading 85.44 was approved and out-of-charge was

nted.

uSq

+
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Larger Bench of CESTAT in Vodafone Essar case (22.ll.2Ol7l, and,

also admission of Vodafone Essar appeal before the Hon,ble Supreme

Court (on ll.06.2O2O)
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In light of the above, the linding of misstatement or suppression is

completely incorrect.

Without prejudice, although the Hon'ble CESTAT has decided the issue

of OFC classilication against the importers, however, the demand has

been upheld only and only for the normal period of limitation. Further,

the Hon'ble CESTAT has deleted the conliscation and pena_lty in other

importers case.

Refer: Decisions passed in case of various importers including Reliance

Communication, Bharti Airtel, Vodafone Essar.

It is further submitted that during the relevant period, there were

conflicting decisions/orders on classification of OpGW. There were

decision(s) of various Commissioner of Customs (Appeals) holding that

OPGW are classiliable under Heading 85.44 as listed below:

a. O-1-A dated 25.03.2008 of CC Appeals, Mumbai-ttl

b. O-1-A dated 15.12.2011 of CC Appeals, Kolkata; and

c. O-1-A dated 19.01.2017 of CC (Appeals), Kolkatzr.

Even at one point of time, the Customs department itself was

arguing/contesting that OFC is classifiable under Heading 85.44 as

can be seen from decision passed in case of Optel Telecommunication

case reported at 2005 (186) ELT 109 (T.-Del). This itself shows that

there was always a doubt regarding classification of OFC within the

Customs department itself.

Even otherwise, the fact that the issue of classification reached and was

decided by the Larger Bench of the CESTAT, itself shows the issue is

debatable and not free from doubt. In such cases, alleged misstatement or

suppression is completely bad in law as held by the Hon'ble Supreme

Court consistently in many judgments. In addition, claim to classification

whether admissible or not is a matter of belief of assessee and does not

amount to mis-declaration as heid by the Hon'ble Supreme Court in

Northern Plastic case reported at 1998 (101) ELT549 (SC) and Lewek Altair
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Shipping Pvt. Ltd. Vs. CC-2019 (366) ELT 318 (Tri-lyd.) Affrrmed by

Supreme Court in 2Ol9 (3671 ELT ,{328.

In fact, no mis-declaration or suppression of facts etc. can be alleged even

when bili of entry is self-assessed by the importer especially when the issue

is limited to classification or claim to exemption benefit as the same are

matters of bonafide belief and issue of legal interpretation.as held by the

Hon'ble CESTAT New Delhi in Midas Fertchem Impex Vs. Principal CC-

2023 (ll TMI 998 at paragraph 5O and Challenger Cargo Carriers Vs.

Principal CC-2O22 (12) TMI 621 atpara L3.

Lastly, it is a settled legal position that in case of any delay in the issuance

of a show cause notice by the department; after having knowledge about

the alleged transactions, extended period of limitation cannot be invoked.

Such situation is not more than a change of opinion within different set of

custom officials Refer: Nizam Sugar Factory Vs. CCE-2008 (9) STR 314

(SC).

In light of the above, invocation of extended period of limitation is

incorrect, and so also confiscation of the imported goods and imposition

of penalty on the Appellants and their officiais.

DISCUSSION D FINDINGS:

5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs, Mundra and the defense put

forth by the Appellants in their appeal. copies of appeal memorandum were also

sent to the jurisdictional authority for comments. However, no response has been

received.

5.1 On going through the material on record, I find that the following
issues need to be addressed:

(i) whether the entire demand confirmed vide the olo is barred by the
extended period of limitation as prescribed under Section 2g(4) of the

*

ustoms Act, 1962
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(ii) whether the original assessment of the imported goods under crH
8544 70 90 was correct, or if the re-classification to CTH 9001 10 0O

by the Adjudicating Authority is legally sustainable.

(iii) Whether the imposition of penalties on the Company (KptL) i.e
Appellant No. l and its officials Shri Sandipkumar Jagirdar , i.e

Appellant No. 2 and Shri Vipin Varshney i.e Appellant No. 3 under

Sections 112(a)(ii), 114A, and 114AA is justified in law.

5.2 The Appeliate Authority notes that the core challenge against the

olo is the application of the extended period of limitation as the majority of the

disputed transactions fall outside the normal period of two years. The show

cause Notices (SCNs), except for a few Bi1ls of Entry @oEs), sought to invoke

the extended period of limitation under section 2g(4) of the customs Act, 7962,

alleging suppression of facts and wilful mis-statement with the intent to evade

duty. The extended period of five years under section 2g(41 can only be invoked

if the short-ievy is specifically due to ,,collusion',, ',wilful mis-statement,,, or
"suppression of facts" by the importer with an established ,,intent to evade

pa5rment of duty". The presence of mens rea (a guilty mind) is a non-negotiable

prerequisite.

5.3 The records clearly show that the Classificatiorr dispute regarding

OPGW (Optical Ground Wire Cabie) under CTH 8544 or CTH 9001 is an industry-

wide issue. The Appeliant No.1 (KPTL) had previously imported the identical

product (OPGW) and initially faced a classification dispute ert Cochin Customs.

However, the Commissioner (Appeals), Cochin, explicitly investigated the matter

and vide Orders-in-Appeal (dated 24.07.2014 and 10.11.2015) explicitly ruled

that OPGW was correctly classifiabie under CTH 8544, noting that the fibres

were "plastic covered" (individually sheathed) as conhrmed by the test report.

These appellate orders attained linality as the department did not challenge

them. The Appellant was therefore operating under a clear, reasonable, and bona

fide belief that their chosen classification under CTH 8544 was correct and

legally valid, as afltrmed by the Customs hierarchy itself. Since the Appellant

was relying on a binding judicial precedent in their favour from the Customs

Appellate Authority, their continued classification under CTH 8544 was rooted

in a bona frde belief. This prior adjudication clearly established the department's

knowledge of the issue, rendering the subsequent allegation of "suppression of
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facts" or "wiiful mis-statement" legally untenable. The invocation of the extended

period in this context amounts to a mere "change of opinion," which is not

permissible for invoking Section 28(4).

5.5 The primary ground for setting aside the majority of the confirmed

demand and ali penalties is the illegal invocation of the extended period of

limitation under Section 28(al of the Customs Act, 1962. The revenue,s case for

invoking the extended period fails because the dispute is fundamentally one of

classification and legal interpretation-a matter of bona frde belief. where the

department (Customs or DRI) was fully "aware" of the classification adopted and

the underlying facts through prior investigations and subsequent court/tribunal

decisions, the allegation of "suppression of facts,, or ,,mis-statement,, is entirely

negated. The investigation essentially amounted to a ,,change of opinion,' by a

6.,

rl
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5.4 The Hon'ble Supreme Court and various Tribunals have consistently

held that the extended period of limitation under Section 28(4) (previously 28(1)

proviso) cannot be invoked in cases primarily involving a dispute of classification

or legal interpretation, especially where the facts are known to the department,

or where there is a bona fide belief on the part of the assessee due to

contradictory departmental orders or an industry-wide confusion. The key

ingredients of collusion, wiliful mis-statement, or suppression of facts with intent

to evade duty are necessary for invoking the extended period. The Supreme Court

in Hindustan Steel Ltd. Vs. State of Orissa reported at 1978 (2) E.L.T. (J 159)

(S.C.) held that no penalty, should be imposed for a mere technical or venial

breach where the breach flows from a bona fide belief. The Supreme Court in

Northern Plastic Ltd. Vs. CCE reported at 1998 (101) E.L.T. 549 (S.C.) held that

the declaration was a claim made on the basis of a belief and cannot be

considered a mis-declaration for the purpose of invoking the extended period or

imposing penalties. The Tribunal in Midas Fertchem Impex vs. Principal CC

reported at 2023 (384) B.L.T.397 (Tri. - Del.) held that claiming a wrong classification

or ineligible exemption does not amount to misstatement or suppression. Since

the Appellant had a legitimate, previously accepted claim of classihcation and

the matter involved a legal interpretation issue with conflicting views even within

the department, the invocation of the extended period of limitation under Section

2a$l for the old period is unsustainable. The demand for differential dufy should

be restricted to the normal period of limitation of two years (or one year,

depending on the relevant period, which is now two years) immediately preceding

the date of the SCN.
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different set of officials, which cannot be a ground for invoking the extended
period.

5'6 The issue of classification itself is highly contentious and deepry
technical:

crH 8544: covers optical fibre cabres "made up of individuarly sheathed

fibres"

crH 90o1: covers optical fibre cables "other than those ofheading g544,,

5.7

acrylate

The core

coating and

technical dispute revolves around whether the dual

colour coating on the optical glass fibre constitute
"sheathing" for the purposes of crH g544. The Appellant argues the dual acryrate
coating and colour coating serve a protective function and must be stripped for
coupling. They cite us customs Ruiings and EU Expranatory Notes which
recognize such coatings/layers as "sheaths" in the context of telecommunication
cables, arguing that rariff entries must keep up with technological

advancements. The olo relies on technical opinions from TEC/NTH, asserting
that the dual acrylate coating is merely an integrar primary protective coating
(like an extension of the cladding), and true "sheathing', must be thicker (e.g.,

900um) and applied by extrusion.

5.8 Given the classification dispute is pervasive, technical (reiying on

conflicting expert opinions and international practices), and most of the period

of demand being barred, a frnal determination on merits requires fresh scrutiny.

There is a judicial precedent upholding a classification in the Appeilant's favour

on identical goods. In the interest of justice the merits of classification for the

period within two years is remanded the Original Adjudicating Authority for de

novo consideration in light of all evidence, including the judicial precedent.

5.9 Since the extended period of limitation is not applicable, the

imposition of penalties under Section 114A (linked to Section 28(a)) is also not

sustainabie. Similarly, the argument for imposing penalties on the officiais under

Section 112(a)(ii) and Section 114AA hinged on the finding of willful mis-

statement/ suppression/ malafide intent. The Appellate Authority notes the

submissions that the officials acted within a system based on technical

certifications and existing departmental clarifications/ orders. The officials were

salaried employees with no personal interest or gain from the alleged

misclassification. Furthermore, the officials were merely salaried employees

acting on a bona frde and accepted legal position. There is no evidence they

derived any "personal interest or gain" or acted with "mens rea," which is

V
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essential for personal penalLies. Their participation in the investigation as

company representatives cannot be the basis for penalty. The issue was a purely

legal and technical matter on which the officials were not experts. The act of

claiming a classification based on a bona hde belief, especially when supported

by a prior appellate authority order, does not constitute the 'mens rea' (guilty

mind) required for imposing mandatory penalties. It is well-established that

imposing personal penalties on employees requires proof of their active and wilful

involvement, coupled with some evidence of personal benefit or gain. No such

evidence was produced by the Revenue. The officials were acting in their official

capacity within a legal framework informed by a prior favourable order, meaning

the mens rea is absent. Numerous judicial pronouncements support that no

penalty is imposable on individual employees when the issue is one of a

classification dispute or where no personal benefit is proved. As the underlying

charge of wilfui mis-declaration/ suppression is set aside for the Company, the

charges against the officials under Sections 112(a)(ii) and 114AA, being

consequential and requiring a higher degree of mens rea, cannot be sustained.

Given that the finding of wilifui suppression is not sustainabie for the extended

period, the imposition of penalties on the Company (KPTL) i.e Appellant No. I

and the ofhcials Shri Sandipkumar Jagirdar i.e Appellant No.2 and Shri Vipin

Varshney i.e Appellant No. 3 are also not justified and must be set aside.

6. In light of the detailed findings above, the Appellate Authority

concludes that the primary demand raised under the extended period of

limitation is bad in law, and the imposition of penalties is therefore unwarranted.

I. Order in respect of M / s Kalpataru Power Transmission Ltd. :

a. The rejection of declared classification under Tariff Item 8544 7O 90 and

the re-classification under Tariff Item 9001 10 o0 for all imports covered

by the various scNs for the period beyond two years from the date of each

of the 6 SCNs are set aside on the grounds that the invocation of the

extended period of limitation under section 2g(4) of the customs Act,

1962, is not sustainable.

b. The demand for differential customs duty and any corresponding interest
under section 28AA of the customs Act, 1962, arising from these time-
barred Bills of Entry are hereby set aside.

The proposed conliscation of goods under section r 11(m) of the customs

flq Act, 1962, pertaining to the time-barred period is consequently set aside.

C
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d. The imposition of penalty under Section 1l4A of the Customs Act, ),962

and Section 114AA of the Customs Act, 1962, on M/s Kalpataru power

Transmission Ltd. are herebv set aside.

II. order in respect of Shri Sandipkumar Jagirdar (Appellant No.2) and shri vipin
Varshney ( Appellant No.2) :

a. The imposition of penalty of under Section 112(a)(ii) and Section 114AA

on Shri Sandipkumar Jagirdar and Shri Vipin Varshney is hereby set

aside.

III. Order on the Non-Time-Barred Bill of Entry and Remand:

a. The matter relating to the demand period within two years is remanded

back to the original Adjudicating Authority (The Additional commissioner

of Customs, Custom House, Mundra) for de novo adjudication on merits,

limited solely to this specilic transaction falling within the normal period

of limitation.

b. The Original Adjudicating Authority is directed to afford a fresh,

reasonable opportunit5z of hearing and re-adjudicate the matter, taking

into consideration all the submissions of the Appellant.

7. The appeal filed by M/s Kalpataru Power Transmission Ltd.

(Appellant No.1) is partly allowed and partly remanded as stated above.

8. The appeals fiied by Shri Sandipkumar Jagirdar, (Appellant No.2) and

Shri Vipin Varshney (Appellant No.3) are allowed as stated above.

( 1) F.No.S/a9- 126lCUS/MUN / 2024-25
(2) F.No. s/49- 12slCUS / MvN / 2024-25
(3) F.No. s / 4e-124 / cus / MUN / 2o24-!)6a L

\

(AM GUPTA)

Commissioner (Appeals),

Customs, Ahmedabad

Date:18.1 1.2025
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By Speed Post /E-Mail

To,

(l) M/s Kalpataru Power Transmission Ltd.( F.No.S/49-126lCUS/MUN/2024-251,

Plot No. 101, Part-III, GIDC Estate, Sector-28,

Gandhi Nagar, Gujarat- 382028

(2) Shri Sandipkumar Jagirdar (F. No. S/ 49- 1 25l CUS/MUN/ 2024 -25)

Assistant General Manager (Taxation)

of M/ s Kalpataru Power Transmission Ltd.,

Plot No.-101, Part-III, GIDC Estate, Sector-28,

Gandhi Nagar, Guj arat-382o28

(3) Shri Vipin Varshney, (F.No. S I 49- \24 / cUS / MUN / 2O24-2s)

Vice President- Project Monitoring Group,

M/s Kalpataru Power Transmission Ltd.,

Plot No.-101, Part-lll, GIDC Estate, Sector-28,

Gandhi Nagar, Guj arat3a2o28

Coov

-/

to:

The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.

The Principal Commissioner of Customs, Custom House , Mundra.

The Additional Commissioner of Customs, Custom House , Mundra.

Guard File.
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