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'q6 cft ilT qft & ffi sqfti S f€rs EH fr A Gnff e fui+ *o oE 
l

qrff fufl .rql t.
'l'his copy is gr;rntcd l'r('(' ()f (.osl for lhc privalr: usc of lhc pcrson to whom ii
is issucd.

mqr{no orfirftqc 1e62 o1 qT{r 12e S d rrl (qqr ri{mfrd) b G{$-{
Frsfrfrc-d *fuFil b qmd & 116{ fr m{ qR ge vr}+ A srq-+ e1
3n-{d n-ilqH q..ar d d rs ontcr qft srR sfl drfts fr urfi+ & srcr3

erq-t efoszwgffi +rfus tsra-fi €silrFl, fer qTrEq, (TIurF B,.,rl €,'q
qFf, r-{ frnff sn ffiuur wi-6t u-go q'-r lrn-A e.
Undcr Scction 129 DI)(l ) of thc Customs Act, 1962-(a" am""a"a
of the following catcgorics of cascs, any person aggricved by thi

), in rcspect

s order can

l

prcfcr a l{cvision Application to The Aclditional Sccr<:t ary/.Joint Secretary
fl?<:vision Applicarion), Ministry of l,-inancc, (l)cpartmcnt. of l{cvcnuc)
I),rliamcnt st rccl , Ncw r)clhi wil hin 3 months from thc datc of
com rnu ni<:al ion of l hr: ordcr.

ffirRq-a gEfud JnlgJTl;.,1". relating to :

tn-E e sv i enqrfuf, ot{ qrs
any goods im 1>o rl cr I

r+rrd C a{End o-ri dA A-O Erf{ C dr{r rrrr dBrq rmd C a-{b

(6.(

i (n)

tE(

(b)

3

I3{I=I lrt gdrt C Trg qTq qT S{I TItrdI PIFT Irt
qrd ts-flt 

" 
qr+ q{ qT dq rt.rdr Rrr{ T{ silt

crf, fr 6...ff d.
any goods loadcd in a convcyance forimp
not unloadcd at their place ofdcstination i
of such goods as has not bccn unloadcd
unloaded at su<:h dcstination arc short
unloadcd at that dcstination.

ts-d't qri e ftq srtfe{d
qg Ercr sff cr,r fr r{tf}id

ortation inlo India, but which are
n India or so much of the quantity
at any such dcst.ination if goods
of thc quantity rcquircd to bc

C

rr

(6)

I)aymcnt ol drawbrr<'k as provicicd in .haplcr X of Crrsloms Act, 1g62 and
I h<' nrlcs madc 1 itr:r<:undr:r.

s{ffcrur sn}c< q* {irrd lM n ap;6, u*q fi ,-qd s-rqT ehr
trt..1rat sfl-+1 qiq frl trrlrft ofu, rs $. qrrl 'orrwn

iriefl di qrftq 
,

I

Srrgco. GrfUfrqq, 1e62 &- o{trrq x dqT
il6-d {@ drq,S o1 .rdrqrft

gtr& c{tft'r E-+rq qC ffi }

]Thc rcvision application should be in such form and shall be vcrified in sumanner as may bc specificd in thc rclcvant rulcs and should be accom pa!i
by

6'tJ qff (tE,rszo $. c-{ d.e 1 S oftn-{ frqfftd frq rq

l9
N

1

)
mTn dil qrBq ft-6-c

4 r'ollics of this ordc,r. bt.aring Court lrcc Sl.amp of paise fifty only in oni:c9py as prcscribed undcr Schedule I item 6 of thc Court Fee Act 1870.
sEild qRragi &' eroro Hr?r {d o{rt{ qff 4 sfun qft A
4 copics of thc Ordcr in_Original, in addition ro rclcva nt documen ts, if anyg-{ffem S fuq r{*fi qfl a qftqi

qs orlw o1 qFdqr M\rosfrd q{RT +s qft qrqrtrq vq,'
4

a

(t{)
(b)

Fr)

(c) 
] 
4 copics of thc Application for Rcvision
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(E Sqfrerur r{Ti- Erq-{ 6,r} e Rrq fu rrlUftqq, re62 (sql €.ciff-trd) fr
frsflrd ets Eil rrq {fiq, ots,qo-s,sffi efu ffiu c-A & sft{ + srfiq Brrin B
fr u. zoor-6svg d d qraqr r.rooor-1F-ug g6 EsR wn y, *wr rfi wm6s 6, q
EE fua Urrrn b rcrFro q-crq fl.,:m.o 01 d qffqi. uft qeo, qirn rrqr qrq,
drrqr rrqr {s sff {rfu riT Fqq \'6-Er<r qr ss0 o-q d d tS pts ft.sc I
u.z oor, .:frs qE \ry' drcs t orlq-s. d d pts & sq fr u. r o o or-

The duplicate copy of the T.R.6 challan cvidcncing paymcnt of Rs.200/
(llupees two llundrcd only) or I?s. 1,000/- (ltupccs onc thousan<l only) as
thc casc rnay bc, undcr thc IIcad of othcr rccciS:ts, fccs, fincs, forfcitures l

and Misccllancous Itcms bcing thc fcc prcscribcd in thc Customs Act, 1962
(as amendcd) for filing a Revisron Application. If thc amount of duty and
intcrest demandcd, finc or pcnalty lcvicd is onc lakh rupccs or less, lccs as
Ils.2OO/- and if it is morc than one lakh rupct:s, thr: fce is Rs. l0O0/-.

c-{_d. , }- s{in-{ t$d crqd t ercrEr srdr qrqerJ & ffii-*r fr qR o-t$
qft {s ontcl fr orrild c-f{s 6-{dr A d t mqr{-tr .rrltfrqs rgez
o1 trm 12e g (1) &'qtfi-{ EYC fr.q -: fr frqrgw., ffiq Brrttl {ffi
sfu f,qr o-r uft6 odYo.-{ur & sqsr ffifrrr qA rr srfi-d 6-{ F6'} t-ln 

rcspcct of cascs olhcr than thcsc mcntit-rncd unclcr ilcm 2 abovc, any
person aggricvcd by this ordcr can filc an appcal undcr Scction 129 A(l ) of
th<: Customs Acl, 1962 in lorm C.A.3 bclorc thc Customs, ljxcise and
Scrvicc Tax Appcllatc l'ribunal at thc lollowing addrcss :

;@, e-dq rfl< {qf, E frfl Customs, Excise & Service Tax

E;r qfrfuq3tlff,{ur, qfffi qifrq fi6 Appellate Tribunal, West Zonal
Bench

ffi- cB-d, d-gqrd qcFT, ffi 2nrr liloor, Ilahumali Bhavan.,

Nr.Girdhar Nagar Bridgc, Asarwa,

Ahmcdabad 380 O16
Fr-trwn go,

3800r 6

.}t-tTl{SI, 3{f,qEIdI(

Sqr{-ff BrfUftqq. 1e62 q,1 urr 12e q (6) +'ouqq Sqr{ffi tsrfUftqq.

1e62 a1 qT{r 12e S (t) & c{tft-{ o{fi-d }' srq ffifua E.tr Ftrtr di
qGs-
Under Scctron 129 A (6) of thc Custorns Ar:1., 1962 an appcal undcr Scction
129 A (1) of thc Customs Act, 1962 shall bc accornpanicd by a lcc of

rrftd fr swfud qrsrd fr q-6i Rffi mrn{,tr r{Rmrff trRr qirn rrqt {@
oil-r qrc dqT cr{Trrrl rrn eg o1 roc qiq drcs Fqg rfi anr$ o-c d d

hcre the amount of duty and intcrest dcmandcd and pcnalty lcvicd by any

Filc No. Sr49 lg/(ltjs/.lM N/2024 2-s

lllccr of Customs in the case to which thc appcal rclatcs is five lakh rupee s

(d)

rl

(b)

l

5

or lcss, onc thousand rLlpecs;

rrflq fr sRfu qrq-A fr q-6i bS Sqr{_tr s{Rrorft grr qirn rrrn {@
sfl-{ qrq dql frrrrql rrrn (s +t roq drq orcs sqq i c{ftrfi A Afu-{
5qA qErs 6rts fr srfYo q d d; qis E$rR pqg 

i;h;.tih; amount "la;it .r,d i.,t"."*r dcmandcd arrd pcnalty Lri"a uy ."y-
olficer of Customs in thc casc to which thc appcal rclates is morc than
fivc lakh rupecs but not cxcccding fifty Iakh rupccs, fivc thousand rupccs ; i

rrftf, + qwfud qm-A d s6r ftrm Sqr{@ r{Rrorfr 6rqr qiq rrqr {ffi'
3frs arv d?{T f,rlrrrl rrrtr {c o1 ro-q qqnr Ercr Fqq t slf€r6 d A;

Es Egr{ Fqg.

\B
*
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whcrc thc amounl of duty and intcrest dcmanded and pcnalty levicd by any

ofliccr of Custorns in t hc casc to which thc appcal rclatcs is morc than fifty

lakh rupccs, tcn thousand rupccs

{s rnesl } R'Ed 3fqE {lTil slc'i, lit rTq {@ %10 JftIT q{, s6j{@qi

{cs qq (s Eile rl t, qr <s a, % I o 3&r 6{i tR, qOi i,-so .s fd'-flE d t, oifr-o srsl

qllTIT 
I

An appeal against Lhis order shall lie bcfore the'l'ribunal on payment o | 7O(Yt

of t.he duty dcmandcd whcrc duty or duty and pcnalty arc in disputc, or

irr:na1ty, wht:rt: pc:nalty alonc is in disputc.

3-dd 3{fltft{rcot trm rz,r 191 b lITI&fEIqt
&ftqqrfihffi rrqqqttr{frfts

u)

(d)

6

[r- (o.)

fuerrs 6r ndrrd-f-T & ftq qrw srrtf,{ e
srquqadT?s]6r *+qrftq.
lJndcr scction I 2!) (a) of thr: said Act, cvcry applical ion madc bcforc thc

Appcllal c'l'ribr.r nzrl

(a) in an appcai lor grant. ol st.ay or for rcctification of mrstake or for any

othcr purposc; or

(b) for rcstoration of an appcal or an application shall bc accompanied by a

fcc of livc I'Iundrcd rupccs.

n-o entvr A fu qr rroM o1 gur+
.rrfto 

' 
- o{trt{I (tE) erftoqr oni-ecq,

Page 4 of 13

(.)

I



Irilc No. S/49-29/CLJS/JMN/2024 25

ORDER.IN.APPEAL

1. Brief facts of the case

1.1 M/s Nayara Enerry Ltd., P'B.no. 24, Khambhalia I'O, Dist: Dev Bhumi

Dwarka, Gujarat 361305. (herein after refcrrcd to as thc "Appcllant for thc sakc

of brevity) has filed the present appeal against Order-l n-Original No'

26/ADClDBKl2o23-24dated09.02.2024(hercinaftcrrcfcrredtoaSthe
..impugned order,,} issucd by the Additional Commissioner, Custom(Prev),

Jamnagar, (hercin after referred to as the "Adjudicating Authority)'

L 2 The Appe llant vidc application datcd 100720O8 had rcqt.rcstcd ibr fixation

ofBrandRateofBasicCustomDutyandCcsspaidthcrt:onforproductFurna<:e

Oil(Fo)cxportedbythcmlromVadinarPortvidr:shippingl]illNo.F.I1/08.09

dated 23.05.2008, I'' 13/08 09 datcd 04 06 2008 & I' l5/08 09 datcd

1 1.06.2008 unde r I?uIc 6 of thc Customs, Ccntral llxr:istl I)utics artd Scrvicc 
.I.ax

Drawba<:k l?ulcs, lgg5. When thc Applicant sr'rbmitlt:d th<: rclcvant documcnts

rcmoving thc dcficicncies in its Original Application clatcd 10 07 2O08'

acknowlc<lgcrncnlc]atcd05.05.2oogwithRcgist'rationNo.l35/DBK/2009was

issucd to t.hc Applicant by thc thcn Assistant Commissioncr' Ccntral lixcisc'

Rajkot. Latcr on, thc Applicant vidc Application datcd 20 'O7 '2OO9 rcqucstcd to

a<ld componcnt of NCCI) in thcir Original Application datcd 10 07'2008'

l.3. Show Causc Noticc datcd 0l 0g 2OOg was issut'<] l'rorn F No' VIII/20

37/Cus,ll2()ostothcApplicantbythcthcnAdditional(]onrmissioncr,Ccntral

Excis<:, Ilajkot on thc grounds of delayed submission of Drawback Application

and negativc valuc addition

I .4. Brand Ratc l"ixation Ordcr datcd 31 12'2OOg was issucd from F No Vlll/20

s 
jl/ 2008 in thc instant case by thc thcn Additional Commissioncr'

Excise, Rajkot only for Basic Custom Duty and Ccss paid thercon

no duty incidcnce on account ol NCCI) was considcrcd lor computing

tc cligibility as NCCD was not specilicd for fixation of Brand Ratc

].5. As thc Brand Ilatcs of Duty Drawback wcrc fixcd lor Ilasic Custom Duty and

Cess paid thcrcon as discussed at Para 2'2 abovc' l)rawback Sanction Ordcr No'

l67l^ClDBKl2oog.l0dated05.o2,2ol0lclrShippingt]illNo.F.11/08'09

datcd 23.05.2OO8 & Drawback Sanction Ordt--r No 'l 68 lo i (>9/AC lDBKl2OOq

10 datcd O5.02.2O10 for Shipping Bill No f" l3108 09 dat(rd 04 06 2008 & F

15/ot]-09 datc<] 1 1 .06.20o8 wcrt: issut-.d accordingly by 1hc thcn Assistant

Oommissioncr of Customs, Custom Division' 'Jamnagar'

ut"\^r"j4E"!

*
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I .6. Being aggrieved for not considcring component of NCCD ior fixation of Brand

Ratc in thc aforcsaid llrand Rate Fixation Order datcd 3l .12.2OO9, the Applicant

J:rcfcrrcd an Appcal b<:lor<: thc Commissioner (Appcals), Customs and Ccntral

llxr:isc, Ilajkot which vidc Ordcr-in-Appcal No. 332 to 344/201OlCOMMIt

(A)/CMC/l?AJ dated 27.O7.2O I 0 hcld,

''l find no rc.rson to uphold thc impugnr:d ordcr ol thc [-owcr {uthority as thr as

il rr:lzrlcs tcl nOn jnClLrsrOn ol NoCI) for compul.ing Ilrancl I?irtc cligibility sincr:

virlLrc of scclion l2 o1'Custorns Act, 1962; thc NCCD lcviablc undcr Scclion 134

of thc I"inancr: Acr., 2003 bccomcs thc duty of customs. And sincc, it is a du1.y of
Customs' as pcr Scctior: 75 of customs Acr, 1962, rhc D:-awback thcrcof is
admissiblc in as much as thc Notification No. 37/9S C,stoms (N,1.) ttatcd
26.o5. 1995 undcr whir:]r Customs, ccntral rJxcise Dutics and scrvice .r.ax

Drawback llulcs, r 995 has bccn notificd has bccn issucd under Sccl.ion 75 of
thc Customs Ar:1, 1 9(;2 '.

According.ly, thc Com m jssioncr(Appcals) sct asidc the
allowcd I hr: Appcais.

Impugncd Ordcr and

1 .7. Bcing aggricvcd witl: thc aforcsaicl ordcr in-Appcal datr:d 2z.o7.2oro, the
Dcpartmcnt prclcrrcd an Appeal bcrorc Hon'brc cDSr.A.r.whic.h vidc ordcr dat<:d
16 08 201 I disposcd oI thc Dcparl.mcntar Appeal as non- ma].tainablc in rcrms
of firsl proviso of sccrion 129 (A) {r) (b) orcustoms Act, 196:2 and dirccrcc] that
thc l)cpartmcnl may r:.nsidcr moving correct forum, if thcy arc adviscd to do so.

1.8. Subscqu<:n1ly, th<: I)r:partrnr:nt prclcrrc<i Ii/Tax Appcal No. 123/2Ol 2 bcforc
thc IIo,'blc High courl or'GL-rjarat.'r'hc Hon'br<: I-righ court virrc judgemcnt datcd
06 12 2'o ltl h<:ld thal '\acr) is nothing bt-rt thc duty of Cusroms and thc samc
can bc r:onsidr:rcd ior c:orn;tuling Ilrand l?atc of Duty Drawback,,. No SLI) was
prt:ft:rrr:d bcforc t hr: i ron'r;lc suprr:mc court by thc r)cpartme.t against thc ordcr
dated 06. 12.2019 of lIon,blc }-ligh Court of Gujarat. 

.

lg ccntral Iloard of Indirc<;t 'raxcs and customs vidc its Inst.ruclion No_
5/2o2o customs dalr:cr r 2.os.2o2o arso crarificd that, .hc incidcncc of NCor) is-
rr:quircd to bc lactorcd in calr:,lation of Brand Ratc of Dr_rty Drawback. ,lhe
Appcllant

Application

rcqucsting lor l.'ixation of thc Llrand Ilatc of NCCD and c<:ss paid lhc
of liling frt:sh App:lir:a 1 ion.

filed Application dated 12.Og.2023 in referen<:e of thcir earlier
datcd 10.07.2O08 (rcccive d on \7.OZ.2OO8 by the

1 10 'l'hc Adjudicating r\uthority, aftcr considering the facts of the case and
submission madc by thc Appcllant hcld that thc Applicatior: datcd 10.07.200g

t!''1'*i-9+

departmcnt)

reon instcad
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which was rcviscd on 20.o7.2oo9 & dispose<l of vidr: llran<l Ilatc Irixation ordcr
datcd 31.12.2OO9 issued from F. No. VIII/2O 37lCus 'I/2OOB by the thcn

Addit.ional Commissioncr, Ccntral Excisc, Itajkot and again presscd upon on

12.09.2023, for fixation of Brand Ra1.c of componcnt ol NCCD and'Cr:ss paid

thcreon is liable ro bc rcjcctcd lor want of aclhcrcncr: to l.hc timc limit as

prcscribcd und<:r llulc 6 of thc Customs, Ccntral lDxcisc l)utics and Scrvicc 'l.ax

Drawback ltulcs, 1995. And Accordingly, tht: Adjr,rdicating Authority rc' jcctcd thc

application filcd by thc Appcllant lor fixation ol Ilrand lialt: of NCCII and CEss

paid thercon, on importcd pctrolcum crudc oil uscd in thc manufacturing of

furnacc oil(FO) cxporl.cd undcr shipping Bill No. F 1 I /08 09 datcd 23.0S.2O05,

I. 13/08 08 datcd 04.06.2008 & Ir 15/08 09 datcd I I 06.2008 undcr Rulc 6 of

thc Custorns & Ccnlral [!xcisc Dutics and Scrvicc'lax liulcs, 1995.

1. I 1 l3cing aggrievcd by thc impugned ordcr, t.hc Appcllant prclcrrcd thc prcscnt

appeal.

2. Ground of Appeal submitted by the Appellant

2.1. 'l'hc Appcllant submittcd that thc Rcspondcnt has crrcd in holdrng that thc

Appellant has dclayed in filing thc claim for drawback on rhc NCCD componcnt

and thal thc samc ought to havc bcen filcd pursuanl to thc judgc.mcnt of thc

IJrgh Court. 1'hc Rcspondent has failed to apprcciatc thal thc claim lor drawback

datcd 10.07.2008 was filcd on 17.08.2008 and thc samc was also rcviscd on

20.O7.2.OO9. Ii'urthcr, vidc an ordcr datcd :31.)2.2OO9, the Additional

Cornmissioncr of Ccntral Excisc, Rajkot, dccidcd thc drawback claim and i1xcd

thc Brand Ilatc of drawback for thc componcnt of l]asic Custom Duty, whilc

rcjccling 1.hc cornponcnt of NCCD. By fixing thc brancl ralc in rcspcct ol Iiasic

Custom Duty and rcjccting thc samc in rcspccl of N(lCl), vidc thc said ordcr, thc

Ad<1i1ional Commissioncr of Ocntral Excisc, Itajkot, cfl'cctivcly condoncd the

cd delay in filing the application dated 10.O7.2008, revised on 20.O7 .2OO9,

tion of brand ratc of duty drawback. 'l'hus, thc claim for drawback was

back in 20O8 itself.

'l'he Appcllant further submitted that appeal against the said order datcd

t
t.g

*
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31.12.2OOq filcd by thc Appcllant was allowcd by the Commissioner (Appcals),

who hcld that NCCD ought to bc considcrcd whilc compul ing thc Brand Iiatc of

Du1.y Drawback. In the revicw against thc said ordcr, no ground of thc claim

bcing tirnc barred was filcd by thc rcvenuc. Aggrit:vr:d by thc said ordt'r of

Commissioncr (Appeals), the Department appcaled to thc CtrS'lAl'and then to

tfrr: Lligh Court of Gujarat, which, vide judgcmcnt datcd O6.12.2019 dismisscd

1.hc Dcpartmcnt's appeal and held that "NCCD is nolhing but thc duly of



Cusl'onts anci thr: SamC (]an bc corrsidcrcd for compul'ing Br.and llatc oi.Duty

Drawback." Thc rnattcr having scltlcd by thc IJigh Cou:t, it was t:lcarly

rrnpr:rmissiblc 1o raisc.l rlL'w corllcntion, whir:h was ncvcr urgcd in tht: ongoing

pror:ccdings.

2'3Thi:Appcllanlfurlhcrsubrrrittcdthatitwaspulsuantt:l'hcjudgcmcrrlof

thc Iligh court and issuancc of thc Instruction no. 5l2O2O datcd 12.o5.2020

that. t.tlc Appcllant zrgairt approachcd thc Dcparlmcnl for d<:cidrng i1s [ong

pcnding applications lor brand rate of duty drawback 'vidc lcl tcrs d:rtr:d

02.o().2020 and 12.o9.2O211.'l'hus, as can bc secn from thc facts dctailcd abovc,

thc lcttcrs dated 02.06.12020 and 12.()g.2023 are not frcsh applications for

drawback but arc in <:onl inual ion of thc original applicat.ion ol drawback datcd

10.07.2O08, rcvisccl ort 20.O7.2OO9. 'lhc Respondcnt has failcrl to apprccialc that.

thc lc11cr clatcd 12.09.2023 is not i.ln application but thc l(rt1cr mcrely cx5;lains

thc facl.s and rcqur:s1s lor pcnding fixalion of brand rate ol duty drawback of

NCCD portion.

2,4 't'hc Appellant furthcr submittcd that without prcjudi<;c to thc abovc, tht:

Ilcspondcnt has crrcd in trolding that lcttcr datcd 02.0(r.2020 was filcd only in

r<:fcrcnc<: to ordcr rn appcal no. JMN- CUSTM-OO0 APP-257 ,i 258- l9 20 datcd

17.O2.2O2O and thc sarnt: is nol rclatcd with the instant issuc. ln this rcgard, it

is submittcd that. thc Ilcspondcnl has failed to apprcciatc that although thc

ordcr in -appcal dal cd l'/ .O2.2O2O is rcfcrrcd in thc said lcttcr , thc rcrlucst maclc

in t hc sairl lol tor lor [ixal.ion of brand ratc of drawback lor thc comJroncnt of

So<:ial Wr:llarc Surchargc: and NCCI) is wit.h rcspcct to all the pending drawback

app)ications and not onl.y in rcspcct to thc ordcr datcd 17.C2.202O. Tht:rcforc,

assuming without admitting that the Appellant was rcqtrircd to filc frcsh

application for drawback, i1 rs submittcd that thc said lct.tcr da1.ed 02.06.2020

was filcd within 6O days 1-rom thc datc of thc Instn.rction no. t; /2O2O Cus. dat_t-'d

12.O5.2O2O and was within thc timc rcquircd undcr l?ulc {i of thc [)rawback

R u Ics.

2.5 Thc Appcllant lurthr:r submittcd that therc was no rcquircmcnt of filing.ani,."

ncw or frcsh applicalion as thr: original application datcd 1O,07.2OOU itsclf had -'

bccn allowcd by 1.hc Commissionr:r (Appcals) and thc Iligh Court, Vidc an ordcr

datcd 31.12.2OO9, 1hr: Dcpartmcnt dccidcd the onginal applicatiorr rl:rtcd

1O.O7.2OO8 and thc rcviscd application datad 20.O7.2009 fik:d by thc Appellant,

wjthout considering thc NCCD component for thc brand ral.c. It was this very

procccding which was disputed right upto thc High Court and thc I Iigh Court

dccrdcd thc mattcr in favour of thc Appellant by holding that NCCD ought to

havc bc<:n considcrcd whilc computing the brand rate, thereby upholding the

Page 8 of 13
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order of commissiont:r (Appcals). 'r'hus, thc original applic:-rt.ion was disputt:cl till
the stage of High court, which decrdcd thc mar.tcr in favour of thc Appcllant.

Accordingly, pursuant to thc order of thc High cour1., furthcr rcmindcr lct.tcrs

werc lilcd by the Appellant dated 02.06.2O2O and 12.09.2023.'t'hus, thc

Respondent has crrcd whrle holding that. the original applicatron datcd

1 0.07.2008 was dccidcd and disposcd off by thc Additional commissioncr of

ccntral llxcisc, Rajkot, vidc its ordcr datcd 3l .12.2oo9 and that fresh applcation

ought to havc bccn filcd by thc Appcllant.

2.6'l'lnc Appellanl furthcr submittcd that thc: Iir:sponclr:,1 was only r<:quircd .to

givc clfcct to lhc Commissioncr (Appcal) s ordcr, which w:rs urphcld by thr: IIigh

Court ancl thcrc werc no frcsh procccdings that wcrc lilcd. irurther, submittcd

tha1. whilc the Respondcnt has considered 60 days lor liling thc drawback

applicalion from thc date of thc judgemcnt ol Higtr Court or the datc of thc

clarificalion issucd by CBIC, thc original application lor drawback was filcd

much c:arlicr, i.c. way back in 2008. 'l'hcrcforc, thc drawback application was

filed much within time .

2.7. Tbc Appellant furthcr submittcd that wilhoul prc judicc to thc abovc,

assuming without admitting that thcrc was a dclav in liling the drawback

applical.ion, thc l?cspondcnt ought to havc informcd l hc Appcllant about thc

allegcd d<:lay, whrch is condonable by Ccntral Govcrrrmr:nt. 'lhe Re spondcnt

could not havc dircctly rcjccted the drawback application on thc basis of tim<r

bar. Also submitted that although thc trmclincs prcscribcd undcr Rule 6 of thc

Drawback Rulcs are applicable to the Appcllant, thcrc is no rcquirement of filing

any lrcsh application for drawback pursuant to thc judgr:mcnt of the I ligh Cour1,

which uphcld thc dccision of thc Commissioncr (Appcals) on thc N"CCD

applicerl.ion alrcadv on rccord.

1r

e Appeliant relied on the following judgcmcnts of thc High Courts and thc

T, wherein, in the context of rcfund applications, thc Courts have held

ere is no requirement of filing lrcsh application lollowing a succcssful

al/revision proceeding by the assessec.'l'he Courts havc further held that a

fresh application is not required to bc madc at each stagc of procccding, il initial

claim br-.fort: Assisl.ant/ Dcputy Cornmissioncr is not sur:ccss[ul:

a. Commissioncr vs. SPIC Ltd. - 2015 (3 18) E.L,'1. Al78 (Mad.);

b. Advancc Systt:rns vs. Commissioner of Ccntral Excisc & CGST 2023 {.78)

G.S.1'.L.414 (Dcl.);

c. Astr.lzcneca India t\t. Ltd. vs. Commissioncr of Ccntral 'l'ax, Bangalore North

- 2022 158) G.S.T.l,. 339 (Tri. - t3ang.);

d. Iixxat Systcrns Pvt. l-td. vs. State of Gujarat. 2022 16) ) (i.S.'1.L. 572 (Guj.).

it

.li

ii.

i,

$it
,t+fr4
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Accordingly, thc impugncd ordcr rcjccting thc application for drawback fited by

thc Appcllant dcscrvcs to bc'quashcd and sct asidc on this ground as wcll'

2.9 Wilhout prrjurlicc Lo thc abovc, the Appcllant furlhcr submitlCd l.h:r1 1ht:

applir:atron for rlrawbzrcl< liled by the Appr:llant in 20O8 was rcs .jrldicata,

pLlrsuanl to thc judgr:rrcnl ol thc tligh court. '[hc IlesporLdcnt has lailcd to

apprcciatc that thc impi.rqncd ordcr passcd by him is in violat.ion of th<: dccision

of thc Ilon blc tiigh Cor.rrt ol (iu3arat, whcrcin thc Cour1. ha s clcarly hr:ld that

NCOI) ought 1o bc r:onsirlcrcd whilc computing thc Ilrand rat:-- of l)rarvback. 'l'ht:

Ilt:spondr:n1 ought 1.o havt: erpprc:<:i:.t1cd that pursuant 1o th,.: judgcrncnt of thc

Iligh Or>urt, hr: oughl 1r> havt: rrnrncdiatcly dccided thc pcncing applications of

thc Appcllant, wrthout (--vcn ('xpccting any rcminclcrs lrorn lhc Appcllant. It is

subrnittcd that dcspit.c thc ordcr of thc tiigh Court, thc Ilcsprondcnt hars simply

trir:d to lind somc flimsy lcchnical rcason to dcny thc drawbar:k to thc Appcllant,

wh jch is not only grossly incorrcct but is also in violation of tht: judgcrncnt of thc

IIrgh Cou11. 11 is subrnillcd thert thc rcvcnuc cannot now rcsort to ncw rcasorrs

to rcjccl. thc drawback appfication. Thc impugncd order ttrus descrvcs to bc

quashed and sc1 asidc on this ground alonc.

2. 10. 'l'hc Appcllant Ilrllrr:r sut;miltccl that thc ltcspondcnl hzrs crrr:d irr r<r.jccting

thr: appli<:ation lor drawba<:k wil houl issuing any show oausc noticc and without

granling an opport.unlty ol p<:rsona) hcaring to thc Appcllant, in violation of the

principlcs of naturtrl justicc. It is submittcd that pursuant to thc prc

consultalion lcttcr issur:ri by thc I)cpartrncnt, which was rcspondcd 1.o by thc

Appr:llant, thc I?cspondcnt. drrcctly rssucd thc impugncrl ordr-.r, rclccting thc

drawback appHcation of thc Appcllant, without issuing any show causr: not.icr:

and wrthout granting any pcrsonal hcaring to the AppclleLnt. It is a scttlcd

posilion in law that. :r show causc noticc is thc foundation in any procccdings

and a show oausc notioc ought to sp<:11 out clcar allcgations against an asscssce, ..i.1, .i, ..

which thc: asscsscc r:a. lhcrr rcspond to and dcfcnd by filing rt rcply lo thc show

causc nolic--c as also during thc r:oursc of thc pcrsonal hcaring. 'lhe Appcllant :. " 
I

rcljcd on thc following .judgt:mcnts of thc Suprcrnc court of India in thrs rcgard , 
, ,'

.. 
_ ,1. ;

a.Commissioncrvs.[]allzrrpurIndus1ricsLtd.2007(215)E'I-..l.a89(S.C,);

b. Commissioncr vs. Gas Authority ol India Ltd. 2OO8 
,232) li.L.1'.7 (S.{1.);

c. Prr:cision Rubbcr Industrics (P) I-td.vs. Commissioncrof C_.Jx., Murlbai l20 l6
(334) n.L.1' s77 (S.c.)1.

2.1 1. 'l'hr: Appr:llant [urtlrcr submittcd that thc Hon'blc Suprcmc court in thc

casc of Mancka Gandtri vs. Union of India I(1979) 1 scc 2481 rciterat.cd that th<r

principlr: ol Audi Allcrarn l)arlcrn is rhc basic r:onccJrt of thc p,rincrplc of natural

\i\
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justice. This doctrine states that no one shall be condcmned unheard. This

ensures a fair hearing and fair justice to both thc partics. lJndcr this doctrirtc,

both thc partics have thc right to speak. No de<:ision can bc dcclarcd wlthout

hearing both the parties. Thc aim of this princiJrlc is to givc an opportunity to

both thc parties to dcfcnd thcmselves. Thc Appellant furthcr refers to Lhc

dccision of thc Hon'blc Supreme Court in thc <:asc of Dharmpal Satyapal l-td.

Ds. Dy. CCIi [20.l5 (320) E.l,.T. 3 (S.C.)] in lhis rcgarrl. 'l'hc impugncd orrlcr

passcd in violation ol lhc principlcs of natural jt.tsli<:<: thus dcscn't:s to be

quashcd and sct asidc on this count alonc.

2.12. '.l'hc Appetlant [urthe r submittcd that thc IIon'blc SuJrrcrnc court in thc

case of Maneka Gandhi vs. Union of India l(1978) I SCC 24ul rcitcratcd that the

principlc of Audi Alteram Partem is the basic concepl ot thc principle of natural

justicc. 'I'his doctrine states t.hat no onc shall be condcmncd unhcard. 'I'his

cnsurcs a Iair hcaring and fair justicc to both thc partics. Undcr this doctrine,

both thc partics have thc right to speak. No dc<;ision can bc dcclared wilhout

hearing both thc partics. 'l'hc aim of this principlc is to givc an opportunity to

both thc partics to dcfcnd thcmselves. 'l'hc Appcllanl [rtrthcr rcft:rs to thc

dr:cision of thc FIon'blc Suprcrnc court in thc r:asc of I)hr-rrmpal sal.yapal l.td.

I)s. Dy. CClt [2O I 5 (32O) E.l-.T. 3 (S.U.)l in this rcgarrl. 'l'hc rmpugned or<icr

passcd in violation of lhc principlcs of natural justicc thus dcscrvcs to bc

quashcd and set aside on this count alonc

2.).2.'l'he Appcllant cravcd to add, alter, amcnd, withdraw and/or dclctc all or

any of thc above grounds on or before the datc of hcaring and produce such

other and furthcr oral and /or documentary cvidcncc as may bc considcred

necessary. 1'he Appellant requested for opportunity of pcrsonal hcaring in the

matter and prayed that

The impugncd order daLed 09 .O2.2O24 passcd by thc Respondcnt bc

uashcd and sct asidc;

Any other consequential relief that the Appellate Authority may be pleased

to grant.

3. Personal Hearing

Opportunity of personal hearing was givcn to the Appellant' Miss Kartik

Dedhia, Advocate appeared for personal hcaring through virtual modc i'e video

confercncing on 2l .O5.2026. Thc Advocate rcitcratcd thc submission made at

\
thc timc of apPcal

\l\&''e'1
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4. Discussions and Findings

4.1 'l'hr: dartc of lhc irnpugncrl ordcr is 09.o2.2024 and thc .latc of filing appcal

by thc Appcllant is i o.o4.2024. 'r'hc Appcllanl. has submitr.cd that thc date o[
rcccipt ol olo is 12.02.2o24 thus, based on the abovc datcs, I find that the

Appcllant had thc appcal wcll within thc timc pcriod of 6o days prescribcrl undcr
tlrc provisions of sccrron 128 of thc customs Acl, 1962 fronr the date of rcceipt

ol OIO.

4.2. I find that the mattcr pcrtains to the issue fixation of Brand Rate of Duty
Drawback of thc NCCD and ccss thus the re is no question of pre-deposit of z.s<,k

of duty dcmandcd as prr:scribcd undcr Scction l29E of the customs AcL, 1962.

4.3 Thc customs officc, Jamnagar was rcqucstcd for submission of commcnts

of thc appcal filcd by thc Appcllant vidc lcttcr dat cd 06.06.2024 but no commcnts
have bccn rcceived by this offi<:c tilr datc thcrcfore, I am taking up thc issue for
dccision bascd on thr: facts of the casc and documentary cvidcncc avairable on
r<:cord,

4'4 I have carefully gone through the case records, shora, cause notice and
corresponding oidcr passcd by thc adjudicating authority and the defense put
forl h by thc Appcllanrs

dcl crm in.t t ion:

in thcir appcal. The following issucs arise for

(i) whcthcr t.hc erpJrli<:ati., of Appcllant for fixation of Brand natc application of
NCCD and Cess paid thcrcon is incorrcctly rejected or othenvisc.

(i) Whcthcr thc casc is fit for rcmand back to Adjudicating Authoritv.

4 5 on pr:rusal of th. impugnccr ordcr I find that the impugned order does not
contain a.y dct.ails or pcr-sonal hcaring grantcd in thc mattc: during thc course
of rejection of refund claim and issuance of impugned order. I

considercd vicw that t hc Adjudicating Authority is law bound to

am
qt

principal of natural just.icc antl givc opportunity of personal he
Appcllant as thcy samc havc not been granted to the Appeilant.

ri

with the principlcs of natural justicc, I deem it appropriate to remand the matters
to thc adjudicating authority under Section r 2gA (3) of the customs Act, 1962.
In this regard, rcliancc is placed upon the judgment of the Hon,ble Gujarat High
court in Medico Labs r2004 (173) E.L.1'. l r7 (Guj.)i, the judgment of the Hon,ble
Bombay Ftigh Courr in Ganesh Benzoplast Ltd. I2O2O (3241 lr.L.T. SS2 (Bom.)1,
and thc dccisions of l.rrc Hon'blc 'rribunal in prem steels pvt. Ltd,. r2o r 2-.rIoL-

4.6 Accordingly, in thc intcrest ofjustice and in ordcr to cnsurc c

\<.
*

om

\\ s
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l3l7-CES'IA'I'-DDLI and Hawkins Cookers Ltd. l2ol2 (284) E.L.T. 677 l1'ri.-

Del.)], whcrein the appellate authority's power to rcmand undcr Section 128A(3)

of the Customs Act, 1962 has bee n recognizcd.

5. In view of the foregoing discussion, the appeal is allowcd by way of remand.

The impugned order is sct asidc and the casc is rcrnandcd to thc Adjudicating

Authority for de-novo adjudication in accordancc with law aftcr giving

opportunity of personal hearing to the Appellant following the principle of natural

justicc, It is exprcssly clarified that no opinion or vicws havc been expressed on

thc mcrits of thc case.
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