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1

ree of cost for the private use of the person to whom it is issue

*ffi 6 qrq-d + ssq*r i q+€ qR Es 3fiecr * erq+ ft} qr6d cE{fl orn d *
Ss snacl a1 qrR qff drttq * r c-fr+ $ oiar orq-t sfuszsg-ff nfus r3n}{{ rirriltrcr,
ftf, dzrmq, rqrqe ft+nqr TiE{ qFf, Ti fttd ol

;TFI IT6g{I sF

rgez o1

+
a

IIT{I 12e S d trl rq.fi

gr0qrur onlcc r-Ed o-r n-+-i t.

This copy is granted f

ection 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional secretary/loint secretary (Revision Application), Ministry
of Finance. (Department of Revenue) parliament street, New Delhi within 3 months fr;m

Under S

/Order relating to :

Fq
any goods imported

(6(
(a)

;r rrg rrrei qT BTr rrddr R{Fr rrt B-ilt qr+ S frq idft.rd crf, sflt a qr} qr qr
q..rq rrrrt qq s-ilt rrg qrq 6t qrrr t qtGrd crd * s'fr d.
any goods loaded in a conveyance for importation into India, but which are not unlo€
at their place of destination in India or so much of the quantity of such goods as has'rfot
been unloaded at any such destination if goods unloaded at such destination are shprt
of the quantity required to be unloaded at that destination.

qrtd 3II{TKI Er6{ tlK[I TqI

ed

rrdq R{r{ qtqr{d

(T(

(c)

3

cfurls x iln 3-st. ortfl-+ q-qrg IIs ftqd s' a-cc Eo' qrq-s

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereu nder.

ffiffig qn-q fr c-Ed o-rrr ilTr ffi ffi
s-s+1 qis sfi qrgfr slh sg t'srrr Frsfrft{d olrrqra ries d+ qrfts ,

f+fttrur strfu{ qi {irtil ftqqrsift t

SqrE-tr cffiJ e62 +-

01 3qr.r.ft

(6.)

(a)

(t{)

otd qfl q€,re7o +'c-E €.e oqqff r t. er$-{ frqfPrd fuq rrq 3rl€R Sff ..r{rt{l

a sftqi, Bq-+1 \16 qfr fr qqrfl tS o1 qrqrmq Etq' fr-oz .- 6qr arER

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy
prescribed under Schedule 1 item 6 of the Court FeqAct, 1870.
qEg

sff

4TIn{ {6
(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

(TD

(c)

(s)

(d)

4

6
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The revision application should be in such form and shall be verified in such manne
may be specified in the relevant rules and should be accompanied by :

afur

2

(19(

(b)

AS

as

4

4 copies of the Application for Revision.

&ful Er{r{ , 1962 (tlqt SfrI

rSE, +to, qo-s, qd elt ft hq q-qt & fi { t. srft+ on-ar B iI s 2 ooz- rs-qu 11 * crrqr t. r oo o/-

f5qq \rfi Elrr{ qr, l, *sr rft crqln d, fr sq fu6 gr56-q $ vqrftrs s-f,r{ E.om.o o1 d cftqi.
qfr {-tr, qirn qqr 6{rq, efiqr rrqr 6s at vtRr ofrr Fcq \rfi ff{q qr ss$ o c d d tS stfr }.
Fq fr {.200/- efu qR co' drs * stfuo d A As }- sq i[ t r oool-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees wo

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under 
ihe

Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Applicat

the amount of duty and interest demanded, fine or penalty levied is one lakh rup

less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-

ion: If
oree

rrd Ii. z ,3{tTlrfi sfrl Fxt+t
.,nt{r i ofl-6d {fqg. orar d A a dqr{-tr .lrfuP+qq rsez of vrrl 12e g (1) +
B{$-{ r6i{ 9.s.-, it ffqrgtr aiffq o-orc glo' vtt i-or ol .Tftc.rfuorur &

q& w .rrfte sr so,i A
6

I

q
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tn respect of cases other than these mentioned under item 2 above, any personl

aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,l

1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at
the following address :

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

ffqrp, &dq sarc {@' a €-{r f,i
e{ffftqofsf,{q, qfM A-mq fl-d

2^d FIoor, Bahumali Bhavan,

Nr.Girdhar Nagar Eridge, Asarwa,

Ahmedabad-380 016

qsfr riB6, {gcrfr rrfi, ft-o-e ftrtmq
gd, 3{tllfdT, sldtldlilK- 3 B 0016

5 $cr{ffi Gtftf+qc, rsez +t URT 12e ( rar } ortff-{, *qr{o' erftftqc, rgez d
qnr 12e s (1) +' .:rtftc arfi-f, t srq Frsfrft{d Ec+- dw uiq qrBs-

Under Section 129 A (6) of the Customs Act, 1962 an appe

the Customs Act, 1962 shall be accompanied by a fee of -
al under Section 129 A (1) 01

(o) = 
w5imt *crp odM 6rrr qirn rrrr {er ofrr qrq

?rql <rqEII rrqr 6g a1 rtr.q fr drcl Fcq rlr EsS 6'c d a g6'E-gr{ sqq.
ffi* qEfud

ded and penalty levied by any officer o{

is five lakh rupees or less, one thousand
where the amount of duty and interest deman

Customs in the case to which the appeal relates

rupees;

(a)

Ertr qirn rFII {Er Jfrt qrq

dqr lrqrql rrql 6s +t qm-q dq tIrcI Fqg fr 3{nro d Afu-{ u'q} qErs ff{{ * 3{lq-6,

c d d; qiq 6sr{ rw
where the amount of duty and interest demanded and penalty levied. by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees;

b( )

flr)
dqr lFrrqr rrqr Eg +1 T6-q qirNr endr rFqg fr 3dYfi d il; rs Egrt 5qq

where the amount of duty and interest demanded and pena

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

qrq

Ity levied by any officer o

,qT(g %10 3tETqrqi, qinrrq {-c6 zro orq+€qt, "rfl{o 
qr{6\fti trs

qdr

thousand ru pees

ge vrtv b

6r{I qiTII TTqI {FD'

(c)

(d) An appeal against this order shall lie before the Trit-'unal on payment of 10o/o

or duty and penalty are in dispute, or penalty, whele penalty alone is in dispute

of the duty demanded where dut)

6 a-m odtttcq
onecr+ftSqr
.rfte qrsnlc<
Under sestion 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees(b)

6 (3r
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MUN.CUSTM.OOO.APP-O 1 8.25.26

M/s Mahesh Chemicals & Allied Industries (tEC-3394002817), 24
IndFstrial Area-3, Sirsa- 125055 (hereinafter referred to as 'the Appellantl have
Itled the present appeal in terms of Section 128 of the Customs Act, 1962
challenging the Order-in-Original bearing No. i 7 1 I I 2022-23 I DCl cI/ CAC/ NS-
I/JNCH dated 30.03.2O23 (hereinafter referred to as ,the impugned order,l
passed by the Deputy Commissioner of Customs,
JNCH, Nhava Sheva, Dist. Raigad, Maharashtra

Customs Group I&lA, NS- 1]

(hereinafter referred to aS

'adjudicating authority').

2. Facts of the case, in brief, are that the Appellant had filed bill of entry No.
4497 897 dated O4.03.2023 for clearance of goods declared as .Zinc Skimming
(Zinc 7O-72o/o Lead loh Max CD-Nil, Metallic Zinc lOok approx..) having the
foilowing details :

Item Description Zinc Skimming lZinc 7O-72Vo

Lead, Lo/o Max Cd-Nil, Metallic
Zinc LOo/o appx

Quantity

Declared CTH 26201990

Declared Unit Price 1.os USD/Kg

Declared Assessable
Value (lNR)

44,29,681.27

B/L No. & dale JEAINMUN2 I 155 dated nil

Invoice No & clate 130856 dated 10.02.2023

2.1 The bill of entry u.as presented in Faceless Assessment at FAG port Nhav

Sheva (INNSAl). As import of Zinc skimmings is restricted and ailowed as per

following policy condition

" As per policy conditions of Chapter 26, import of the following kind

of Zinc ash/ skimmings is permitted tuithout a licence to unit

registered uLith Ministry of Enuironment and Forest, Gouernment o

(i)

India, on actual used basis upto the annual quantitA limits indicated

in the registration certificat e.'

Zinc ash in dispersible form containing zinc greater than 650/o and

lead and cadmium equal to or

respectiuely;

less than 1.25% and 0.1%

(ii) Zinc skimmings containing zinc 650/o and aboue, lead and cadmiu m

less lh O.1% respectiuelg;

(iiil Spenl a

I

I

I

b\t- -t.
3i

algst containing zinc. "
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MUN-CUSTM.OOO.APP.O I 8-25.26

2.2 In view of the above policy conditions the bill of entry was assessed on first

check basis with order to draw samples and forward the same to Customs

laboratory for the purpose of testing the'nature, composition, whether goods are

as declared, Yo of zinc content, % of metallic zrnc, o/o of lead, 7o of Cadmium'. The

biil of entry was exainined and subse quently sent back to FAG port on

Og.O3.2023, after recording the examination report. Sample was drawn and sent

to CRCL, Kandla for testing. Query was raised to the importer on O9.03.2O23 to

uplodd the test report as arrd when received. In reply the importer on 17.O3.2O23,

uploaded the test report in E-sanchit and requested to assess the bill of entry.

"The sample as receiued is in form of heterogenous mixture of gregish
brown colour friable and non-fiable lumps of irregular shape and sizes

and metollic pieces hauing oidized surfaces togetler uith brownish
coarse pou-tder. It is composed of metallic zinc, oxtdes of zinc together with
small amount of compounds of iron, aluminium and siliceous matten It has

the follouing constants :

Total Zinc content (% bg lut.) = 74.50%

Metallic Zinc content (% by wt,) = 23.40ok

Lead content (o/o by u.tt.) = within prescibed limit
Cadmium content (o/o bg tttt.) = It does not answer the test for

Cadmium

2.3 From the above tes! findings, it is evident that the total zinc content was

found to be more than 65% and the metallic zinc content was found to be 23.40%o

instead of declared 1o%o. since the valuation of the goods have a direct bearing

to the metallic content of the goods and the same was not as per declaration,

therefore the declared value of the goods was liable to be rejected as per Rule 12

of CVR Rules 2007. Hence upon rejection, transaction value is to be re-

determined sequentially in terms of Rule 4 to Rule 9 of the CVR Rules, 2007.

2.4 It is in the above context the Appellant has filed the present appeal in

terms of section 128 of customs Act, 1962 before this appeliate authority

seeking to set aside the impugned order dated }O.O3.2O23 so passed by the

Deputy Commissioner of Customs, Customs Group I&lA, NS-1, JNCH, Nhava

Sheva, Dist..Raigad, Maharashtra.

The Iindings of the test report were as follows

i r.,t

*
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It has charactenstics of zinc ash/ skimming. It is non-hazardous. Sealed

remnant sample returned herewith"

I
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3. SUBMISSION S OF THE APPELLANT:

3.1 . The Impugned order is liable to be set aside on both facts and law

The rejection of transaction value and enhanceme
bad in law being against the facts and larv as well.

nt of the same isl

3.3 The manner of assessment in not following the statute and the
Valuation Rules framed there under and blindly applyin
circulars/ alerts/guidelines is against the settled principles ofiaw.

3.4 The reliance of the Adjudicating Authority on certain Valuatio
Proposal issued vide F. No. S/26-Misc.-7912OO8 Gr.l date
12.12.2OO8 by the Customs (lmport) JNCH, is highly misptaced a
any study report or guidelines cannot override the statutoryl
mandate. Moreover, any such valuation proposal cannot overridq
the mandat.e of Valuation Rules and merely referring to the Stud!
Report is not permissible under the law.

The Adjudicating Authority has erred in not appreciating the law
with regard to application of any Alert/ Circular/ Standing Order
which has been settled by the Hon'ble Supreme Court in the case of
M/s Versha Plastic versus Commissioner of Customs. The Hon'ble
Supreme Court has held that Guidelines/Alert/ Circulars are only tf
add and supplement the existing act ald Valuation Rules in case of
any ambiguity but it cannot override the mandate of the Act. Further
the said DGOV Guidelines dated 01.12.2016 also clarifies that the
guidelines are for the purpose of reference while applying the CVR,I
2OO7 at the time of assessment and are not meant for supersedin!
the statutory provisions of the CustomS Act, 1962 and CVR, 2007.]
However, in the present case the Assessing Authority has appliedl
the Valuation Proposai issued vide F. No. S/26-Misc .- 79/2008 Gr.!
dated 12.72.20O8 by the Customs (Import) JNCH ignoring thd
mandate of statutory provisions of the Customs Act, 1962 and CVR,i
2OO7 and therefore the impugned enhancement of value merely or1

the basis of Valuation Proposal issued vide F. No. S/26-Misc ..,J

79 l2OO8 Gr.l dated 12.12.2OO8 by the Customs (lmport) JNCH id
liable to be set aside.

3.6 The guidelines dated 12.12.2OOa is also not applicable in the case
of the appellant as taking average weighted LME price of prime
material and then appiy the same based on several permutations
and combinations for goods like Scrap which are highiy susceptiblq
based on the quality for deciding the specific value for scrap is alsd
beyond the scope of commercial practice.

3.7 The Hon'ble High Court of Bombay in the case of Life Styi
International Pvt. Ltd. versus Union of India reported in 2011, (271

ELT 190(Bom.) has held that sta,nding order being me

departmerrtal guidelines have no statutory force, it can be used onl
when Rules are silent and they can be utilized only to supplemen
and standing order contiary to statutory provisions cannot b)

applied.

3.8 Reliance on the guidelines issued by DGOV and to fix the value o
scrap would mean to override the statutory provision and to usurq
the power which has not vested with the Director General of
Valuation. The Hon'ble Tribunal in the case of M/s Om Drishian
Internatio eported in 2015(315) ELT aa1 (Tri.)

i

f

v\)

td. versus CCE r
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3.9

3.10

3.11

3.12
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while referring to one such Circular issue by Commissioner of
Customs (Import) JNCH being Circular No. S/26-Misc-2 195/05 VA
dated 24.09.2008 concerning the valtation of Ball bearing, held that
the only provisions for fixing assessable value for the purpose of
assessment is Section 14 (2\ of the Customs Act, i962 under which
the Central Government by a notification fixes the Tariff Value on
which the imported goods are to be assessed. Such assessabie value
cannot be fixed by Assessing Officer on their own. The Hon'ble
Tribunal was relying on its earlier judgment in the case of
Commissioner of Customs New Delhi versus Nath International
reported in 2013 (289) ELT 305 (Tri-Del) were also the similar
circular of Commissioner of Customs (lmport) Mumbai being P.No.

Sl26-757 197 -VA dated 12.12.2006 was in question.

The Valuation Proposal issued vide F. No. S/26-Misc .- 79/2008 Gr.l
dated 12.12.2008 by the Customs (lmport) JNCH laying emphasis
on enhancement of declared value to the level of the price and

formula indicated in the valuation proposal is contrary to the

Customs Valuation Rules which lay emphasis on the primacy on

transaction value which can be rejected and substituted when and

only when the Transaction Value is not found genuine and there is

evidence of contemporaneou's imiort of identical goods and
comparatively much higher price.

The price quoted in Metal Bulletin are not representative of the

transaction contracted for identical goods on the particular day and

the price shown in Metal Bulletin do not relate to any quantity as

they are general in nature. The CESTAT in the case of Jindal Strips

versus CCE reported in 2001(133) ELT 570 has held that merely

relying on LME price without any evidence bringing on record with
regard to import of identical commodity by another importer at

higher price, which resembles to the LME price is not permissible.

If the price indicated in the LME is to be referred to then certainly
there has to be some evidence of contemporaneous import of the

said metal by other importer at around the same time from the same

country of origin and in comparative quantity as the price shown in

the LME. No such evidence of contemporaneous import of similar

scrap as imported by the appellant'was confronted and t\erefore,

merely relying on LME price and theoretical price calculation of

scrap based on LME Bulletin withor-rt any corroborative evidence is

not permissible as held by Hon'b1e Supreme Court in the case of

Commissioner of Customs, New Delhi versus Prabhu Dayal

Premchand reported in 2010 (253) ELT 353 (SC).

The Hon'ble CESTAT considered similar issue in the case of Pushpak

Metal Corporation versus Commissioner of Customs Kandla

reported rn2Ol4 (312) ELT 381 (Tri') and held that LME prices do

not pertain to metal scrap and they are merely indicative of prime

quality metals onlY.

The valuation proposal dated 12. 12.2OO8 laying down the guidelines

to be adopted in riference to LME price for assessing the transaction

value for metal scrap has no legal backing' The CESTAT in the- case

of Royal Oil Field Pvt. Ltd. versus Commissioner of Customs Nehva

Shevi reported in 2005 (180) ELT 395 held that standing order

t

\

a

J-
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issued by Board laying down guidelines to be adopted in reference
of pallets price has no legal backing and that the revenue is first
required to show that the invoice price is not correct and genuine
price. In the present case, the value has merely been enhanced
without first rejecting the Transaction Value and theoretical
calculation as indicated in the Circular dated 01.12.2016 has been
applied and therefore, the enhancernent of value is liable to be set
aside.

3.14 A duty has been cast on the department to prove that the
transaction value is not genuine and then only on the basis ofcogent
evidence on record, the same can be rejected. In the present casei
the only reason given is the acceptance of the value by other
importers.

The manner of assessment is arbitrary and illegal as the practice of
not making the assessment on the declared value in terms of the
mandate of Section 14 of the Customs Act, 7962 read with Rule 3
the Customs Valuation (Determination of Price of Imported Goods)
Rules, 2007(herein after referred to as the CVR, 2007), is against th
provisions of law.

3.16 Under the Customs Act,7962, Customs Duty is chargeable on good S

and according to Section la(1) of the Act the assessment of duty is
to be made on the value of the goods. The value according to Section
14(1) shall be deemed to be price at which such or iike goods are
ordinarily sold or offered for delivery at the time or place of
importation in the course of international trade. The word
"Ordinary" necessary implies the exclusion of "extra ordinary" or
"special" circumstances. This is clarified by the last phrase o{
Section 14 which describes an "ordinary" sale as one "where thd
se11er and buyer have no interest in the business of each other an
the price is the sole consideration for the sale ...... " subject to thes
three conditions laid down in Section 14(1) of time, place an
absence of special circumstances, the price of imported goods is
be determined under Section 14(1XA) in accordance with the rule
framed in this behalf. A reading.of the wording used in sub sectio
(1) reveals that the valuation of goods is subject to provisions o
valuations rules.

3.17 Section 2$ll of the Customs Act states that the "value" in relationl
to any goods means the value thereof determined in accordance with
the provision of Sub-Section (1) or Sub-section (2) of Section 14.

3.18 Rule 3 ofthe CVR, 2007 provides that subject to Rules 12,
of imported goods shall be the transaction value adj

the value
usted in

4.

{

\

accordance with provisions of Rule 10. It further provides that th
Value of imported goods under sub-rule (1) shall be accepted :

Prouided that -

(a) there are no restictions as to the disposition or use of t
goods bg the buger other than restictions which :-

I

I

Page 8 of 16V,
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(i) are imposed or required bg law or by the publi{
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autlnities in India;or

(ii) limtt the geographical area in which the goods may be
resold; or

(iii) do not substantiallA affect the ualue of the goods;

(b) the sale or pice is not subject to some condition or
consideration for which a ualue cannot be determined in respect
of tte goods betng ualued;

(c) no part of the proceeds of any subsequent resale, disposal or
use of the goods bg the buger uill accrue directly or indirectly
to the seller, unless an appropriate adjustment can be made in
accordance with the prouisions' of rule 10 of these rules; and

(d) the buger and seller are not related, or tuhere tLrc buyer and
seller are related, that transaction ualue is acceptable for
r:.stoms purposes under the prouisions of sub-rule (3) belou.

(3) (a) Where the buger and seller are related, the transaction
ualue shall be accepted prouided that the exomination of the

circumstances of the sale of the imported goods indicates that
tlrc relationship did not influence the pice.

(b) In a sale between related persons, the transaction ualue

shall be accepted, wheneuer the importer demonstrates that
tLrc declared ualue of the goods being ualued, closelg

approximates to one of the following ualues ascertained at or
about the same time.

(i) th-e tronsaction ualue of identical goods, or of similar
goods, in sales to unrelated buyers in India;

(ii) the deductiue ualue for identical goods or similar
goods;

(iii) tlw computed ualue for identical goods or similar
goods:

Prouided thot in applging the uahtes used for
comparison, due account shall be taken of demonstrated
difference in commercial leuels , quantitg leuels ,

adjustments in accordance uith the prouisions of rule 10

ond cost incurred by tlrc seller in sales in uthich he and
the buyer are not related;

ft) If the ualue connot be detennined under the prouisions of sub-rule
(1), tlle ualue shall be determined bg proceeding sequentiallg through
rule4to9"

/
4
rj

.3.19
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(c) Substitute ualues shall not be established under ttrc
prouisions of clause (b) of this sub-rule.

I

Thus as can be seen the transaction value is to be arrived after 
I

adjustment provided under rule I O which has been subjecl-ed to the 
I

provisions of Rule 12 also, sub Rule (2) of Rule 3 further provides I

the conditions satisfying which the value under sub rule (i) shall be i

acceptable. These conditions relate to restrictions regarding
disposition/used of the goods, sale/price being subject to some

\2
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conditions or consideration, part of the proceeds of any subsequent
re-sa1e/disposal/use of the goods accruing directly or indirectly to
the seller and buyer and seller being related. No such exceptions
have been pointed out in the assessment. Therefore, when none of
the conditions stipulated under sub Rule(2) of Rule 3 is alleged to
have been violated, valuation under the provisions ofsub Rule (1) of
Rule 3 is acceptable.

"12. Rejection of declared ualue. -- (1) When the proper officer has
reason to doubt the.truth or accuracA of the ualue declared in relation
to ang imported goods, he mag ask the importer of such goods to
furnish further information including documents or other euidence and
if, after receiuing such further information, or in the absence of a
response of such importer, the proper officer still has reasonable doubl,
about the tntth or accuracy of the ualue so declared, it shall be deemed
that the transaction ualue of such imported goods cannot be
dete.rmined under the prouisions of sub-ruIe (1) of rule 3.

(2) At the request of an importer, the proper offtcer, shall intimate the
importer in witing the grounds for doubting the truth or acc racA o

the ualue declared in relation to goods imported bg such importer an
prouide a reasonable opporfimity .of being heard, before taking a fina
decision under sub-rule (1).

Explanation. - (1) For the remoual of doubts, it is hereby declared tha

This rule by itself does not prouide a method for determination of
ualue, it prouides a mechanism and procedure for rejection of declared
ualue in cases u.there there is reasonable doubt that the declared
.ualue does not represent the transaction ualue: tuhere the declored
ualue is rejected, the ualue shall be determined bg proceedinQ
sequentiallg in accordance uith nales 4 to 9.

I

(it) The declared ualue shall be accepted where the propet officer
satisfi.ed about the truth and accuracA of the declared ualue after t
said enquiry in consultation u.tith the importers.

zs
_t
hd

(iii) The proper olficer shall haue tlrc poubrs to raise doubts on the

tntth or accuracA of the declared ualue based on certoin reasons
uthich may include

(a) the significantlg higher ualue at which identical or similizr goods

imported at or about the same time in comparable quantities in a

comparable commercial transaction auere assessed;

(b) the sale inuolues an abnormal discount or abnorrnal reduction

from the ordinary competitiue price

(c) the sale inuolues special discounts limited to exclusiue agents;

@) *E mis-declaration of goods in parameters such as description

b)
?,,6

l),

rl
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i

3.2O Rule 12 provideq for the rejection of the declared value. The,
Appellant fulfills ali the conditions for icceptance of the declared value andl
there is no other condition which could eniitle the Department to reject thel
same. The Rule 12 is reproduced below :-

I

I

\

I
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qudlitA, quantitA, country of oigin, year of manufacture or production;

(e) the non declaration of parameters such as
specifications that haue releuance to ualue.

brand, grode,

(fl the fraudulent or manipulated documents

3.21 In the case of Eicher Tractor reported in 20OO (122l, ELT 321 (SC)

haS held that unless the price actually paid.for the particular transactions
falls within the exceptionS provided under Rule 4 (2) (now sub rule (2) of
Rule 3) the Customs Authority are bound to assess the duty on the
transaction value. It held as under :-

"........14 It is only when the transaction ualue under Rule 4 is
rejected, tlrcn under Rule 3 (ii) tLe ualue shall be determined bg
proceedings sequentiallg through Rule 5 to 8 of the Rules. Conuerselg
if the transaction ualue can be detennined under Rule 4 (1) and does

not fall under any of the exceptions in rule 4 (2), tLrcre is no question

of determining tle ualue under the subsequent ntles."

Though the case of Eicher Tractors (Supra) was delivered in the light of
erstwhile valuations Rule 1988 and provisions of Section 4 as it existed prior
to its substitution with effect from 10.10.2007. However, the concept of
transaction value did not undergo any essential change by enactment of
new s€ction 14 of the Act and Valuation Rule 2007. Eariier transaction
value within a reasonable range on either side of the contemporaneous price

in the international trade was acceptable as assessable value. Then also no

pri6e arrived at by negotiations in the course of trade on commercial basis

could be rejected as transaction value. This position continues even after
10.1O.2OO7 after enactment of the Customs Valuations Rules, 2OO7. The

shift from a deemed normal price in the international trade for valuation of

imported goods in section i 4 to the transaction value has not resulted in
any change in practice. The circumstances statutorily particularized in the

erstwhile Valuations Rule 4 (2) of the Valuations Rules, 1988 to reject the

declared value still exists in the Valuations Ru1es, 2OO7 and therefore, the

ratio of Eicher Tractors (supra) is sti1l valid and relevant.

3.22 The Hon'ble Supreme Court, in the case of South India Television (P)

Ltd. reported in 3 (2010) 10 SCC 576 has explained as to how the value is

derived from the price under what circumstances the deemed value

mentioned in Section 14 (1) can be departed with. The Hon'ble Supreme

Court heid as under :-

:---

"10. We do not find any meit in this ciuil appeal for the following
reasons. Value is deriued from tlw pice. Value is the function of the

price. ThiS is the conceptual meaning of ualue' Under Section 2(41),

"ualue" is defined to mean ualue determined. in accordance u.tith

Section 1a(1) of the Act. Section 14 of the Customs Act, 1962 is the

sole repository of law gouenting ualuation of goods. The Customs

Valuation Rules, 1988 houe been framed only in respect of imported
goods. TLtere. are no ruIes goueming the ualuation of expotl goods.

That must be done based on Section 14 itself. In the present case,

the Department has charged the respondent importer alleging mls-

declaration regarding the pice. There is no allegation of mis-
declaration in the conbrt of the description of the goods. In the
present case, tle allegotion is of under- inuoicing. The charge of
under-inuoicing has to be supported bg euidence of prices of
contemporaneous imports of like goods. It is for the Department to
proue that the apparent is not the real. Under Section 2ft1) of the

Customs Act, tlrc tuord "ualue" is defined in relation to any goods to

.:7'
-!

*

\-
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mean the ualue determined in accordance uith the prouisions of
Section 14(1). The ualue to be declared in the bill of entry is the ualue
refened to aboue and nat merelg the inuoice picd.

xxx xxxx xxxxxx

12. Howeuer, before rejecting the inuoice pice the Department has
to giue cogent reasons for such rejection. This is because the inuoi
pice forms the basis of the transaction ualue. Therefore, befo
reje.cting the transaction ualue as incorrect or unacceptable, t
Department has to find out uhether there are ang imports of identica
goods or similar goods at a higher pice at around the same time
Unless the euidence is gathered in that regard, the question
importing Section 1411J.) does not ori,s,e. i the abseice of su

o

euidence, inuoice pice hai to be accepted as the transaction ualue
Inuoice is the evidence of ualue. Costing suspicion on inuoice
produced by the importer is not sufficient to reject it as euid"ence oj
ualue of inported goods. IJnderualuation hos to be proued. If thQ
charge of tmderualuation cannot be supported either bg euidence ot
infonnatiorL about comparable imports, the benefit of doubt must gd
to the importer. If the Department wants to allege underualuation, it
must make detailed inquiries, collect moteial and also adequate
euidence. When underualuation is alleged, the Department ho's to
proue it bg euidence or informa[ion about comparable import5. Fotr
prouing underualuation, if the Depa:rtment relies on declaration madq
in the exporting country, it ho,s to shou hou such declaration tuas
procured. We may claify that strict tules of euidence
adjudication proceedings. Theg applg stictlg

do not applg to
to the courts"

roo

proceedings. Howeuer, euen in adjudication proceedings, the AO h
to examine the probatiue ualue of the doanments on ulhich relia
is placed by the Depanlment in support of its otleg
underualuation. Once the Department discharges the burden- of p

atiorl o

to the aboue extent bg producing euidence of contemporaneou
imports at higher price, the onus shi'Is to the importer to establis
that the inuoice relied on by him is ualid.

Therefore, the charge of und.er inuoicing has to be supported bf,
euidence of pices of contemporaneous imports of like goods. 

I

13. Section 14(1) speaks of "deemed ualue". Therefore, inuoice pice
can be disltuted. Howeuer, it is for the Department to proue that the
inuoice pice is incorrect. When there is no euidence of
contemporaneous imports at a higher pice, the inuoice price is liable
to be accepted. The ualue in the export declaration mag be relieQ
upon for ascertainment of the assessable ualue under the Customs
Valuation Rules and not for determining the price at u.thich goods are
ordinailg sold at the time and place of importation ?his is u.there t
concephtal difference betueen ualue and price comes int
discussion." . .

3.23 The Hon'ble Supremei Court in the case of Commissioner of Cent
Excise & Service Tax Versus M/s Sanjeevani Non-Ferrous Trading (P) Ltd
being Civil Appeal No. 18300-183O512017 has held that the declared pric
can be rejected on the basis of cogent reasons and admissible evidence to
show that the transaction value was not the correct value and without
having done any such exercise, the transaction value cannot be rejecied.

I

I

4
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4, P.ERSONAL HEARING:

A personal hearing was granted to the Appellant on 24.04.2025 following

e principles of natural justice wherein Shri Prem Ranjan Kumar , Advocate

ppeared on behalf of the Appellant. He reiterated the submissions so made in

the appeal.

DISCUSSION AND FINDINGS

.1 I have carefuliy gone through the case records, impugned order and the

dfense put forth by the Appellant in their appeal. The Appellant has fi1ed the

resent appeal on 12.06.2023. In the Form C.A.-1, the date of communication

f the Order-In-Original dated 30.03.2O23 has been shown as 03.04.2023

erefore, the appeai was required to be filed by 02.06.2023 i.e with in

tipulated period of 60 days under Section 128(1) of the Customs Act, 1962

ince the appeal has been filed on 12.06.2023, there is a delay of 10 days beyond

e stipulated period of 60 days. The Appellant has also filed an application for

ondonation of delay. The appellant has submitted that the duty has been paid

d goods aiso have been cleared.

5.2 On going through the material on record, I find that there are two issues

required to be decided in the instant appeal which are as follows:

I

i

I

5

P

I

That condonation of delay application so filed by the appellant is to

be allowed or otherwise i.e. whether the appeal is time barred or not.

That whether the transaction value ol the goods so imported by the

Appellant is liable to be ie-determined as per CVR Rules, 20O7.

11

,}

5.3 Firstly, I take up the issue of condonation of delay application so filed by

t-he appellant along with the appeal. It is on record t-hat the impugned Order

dated 3O.O3.2023 was received by the appellant on O3.O4:2O23 as is mentioned

in the relevant column of form CA-O1 of the appeal. Accordingly, appeal was to

be filed within 60 days i.e. latest by 02.06.2023.

5.3. 1 In the instant case, appeai was fiied on 12.06.2023 with a delay of 1O days.

The Appeilant vide application for condonation of delay in filing the appeal so

filed along with the appeal has submitted that due to misplacement of

documents pertaining to the assessment of instant Bill of Entry the appeal was

delayed and prayed to condone the said delay in the,iriterest of natural justice.

L\u
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Accordingly, I allow the condonation of delay application of the Appellant in ligh

of the reasons so mentioned in their said application and in the interest

natural j u stice.

5.4 Now I come to the second issue i.e. whether the transaction value of th

goods so imported by the Appellant is liable to be re-determined as per CVR

Rules, 2007 or not.

5.5 In this regard, I lind the test report of Customs laboratory to be crucialf

The findings of the test report in regard to the contents of the goods importe

and that so declared by the importer were different. In view of the same and th

fact that valuation of impugned goods has a direct bearing to the metalli

content, the declared value was rightly rejected by the adjudicating authority a

per Rule 12 of CVR, 2OO7. Tlte adjudicating authority has clearly given hi

detailed findings for the rejection of declared value in the impugned order

M6reover, the Certificate of Quality dated 10.02.2023 so submitted by th

appellant in respect of the contents of goods i.e. Zinc Skimming so exported b

them is ofthe se11er i.e. Galvanizing Services LLC, UAtr and not ofany approve

testing laboratory. After rejection of declared value as per Rule 12 of CYR,2007,,

the transaction value has to be determined as per CVR, 2:OO7 by proceeding

sequentially from Rule 4 to Rule 9. It is observed that the adjudicating authoritSr

has in the impugnefl order foliowed these steps sequentially and has also givell

his findings for each of the sequential step which are valid looking to the facts o[

the case. Accordingly, I find that the adjudicating authority has rightly conclude

that the value of impugned goods are to be re-determined as per Rule 9 of CVR

2007.

5.6 Further, in this regard, the metallic content refers to the quantity of me

zinc that can be extracted from the zinc skimmings. Therefore, the value of zin(

skimmings has a direct impact with the LME price of Zint. mqtal. As thJ

adjudicating authority had resorted to Rule 9 (Residual method) of CVR, 2007,

value of impugned goods is to be determined using reasonable means consistent

with the principies and general provisions ofthese Rules and on the basis ofdata

available in India. In this regard, I find that there has been a valuation proposa|

issued vide F. No. Sl26-Misc-79 l2OOa Gr I dated I2.12.2OO8 by th
Commissioner of Customs (lmport), JNCH which was available before th

adjudicating authority to determine the valuation in case of similar goods. Th

adjudicating authority has accordingly placed reliance on the aforesai

Valuation proposal issued by the Commissioner of Customs (Import), JNC

which being a departmental gui e facts an

l

e

4

+3[
\-

sustainable in th
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impugned goods. Thus, if the impugned goods have 100% metallic content the

, price should be taken as 857o of the LME. Based on above mentioned proposal,

using LME price of zinc the value of the impugned goods have been rightly

calculated which is as follows:

LME price of Zinc as on 1O.O2.2O23

Metallic Content as per test report

Value of impugned goods as per
a-foresaid formula - (31 19.s0.53%)1s76 USD/MT

] thus, value of the impugned goods has rightly been arrived at 15T6

IUSD/MT. Accordingly, after rounding off, the value of the impugned goods is

correctly re-determined at 1500 USD/MT.

5.7 In view of the above, I am of the considered view that the declared unit

value ofthe goods has been rightly rejected by the adjudicating authority as per

Rule 12 of the CVR, 2OO7 and re-determined to 1.5 USD/Kg under Rule 9 of the

CVR, 2007. I find that the Bill ofEntry in question has been correctly re-assessed

under Section 17(4) of the Customs Acr, 1962.

5.8 Therefore, in light of the above discussions, the defense so taken by the

appellant in their appeal application and the case laws so relied upon does not

come to the rescue of the appellant in the instant matter.

3119 USD/MT

23.4o/o

5.9 Accordingly, the impugned order dated 3O.O3.2O23 of the adjudicating

authority is upheld and warrants no interference. The appeal liied by the

appellant is hereby rejected.

(AMIT G PrA)

Commissioner (Appeals),

Customs, Ahmedabad

F. No. S/49-56/CUS/MUN 12023-24 Date:30.O4.2025
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lcircumstances 
of the case. In view of the aforesaid valuation proposal, ir tn. 

i

rmpugned goods have no content of metallic zinc, its value should be calculated
i,at 4oYo of LME price and if it has metallic content, the percentage point of 4oo/o 

,

should be increased by 2.25o/o for every slab of szo of metallic content in the
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By Registered Vost A.D,fi.
a

To,

Copy to:

M/s Mahesh Chemicais & Allied Industries,

24 IndustriaI Area-3, Sirsa 125O55

The Chief Commissioner of Customs, Gujarat, Custom House,

A h meda bad.

The Pr. Commissioner of Customs, Custom House, Mundra.

The Dy/Asstt Commissioner of Customs, NS-(I), JNCH, Mumbai Zone-L1.

The Dy/Asstt Commissioner of Customs, Mundra,

Guard Fiie.

p
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