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OFFICE  OF  THE  PRINCIPAL COMMISSIONER OF
CUSTOMS,

CUSTOM  HOUSE:  MUNDRA,  KUTCH
MUNDRA  PORT   &  SPL ECONOMIC  ZONE,  MUNDRA-

370421
Phone No[02838-271165/66/67/68 FAX.No.02838-

271169/62
A.    File  No. CUS/ASS/MISC/401/2023-EA-O/o   Pr-Commr-Cus-

Mundra
8.     Order-in-  OriginalNO. MCH/ADC/MK/73/2024-25  dated  13.06.2024

C.   Passed  by Mukesh  Kumarj,
Additional   Commissioner of Customs,
Customs  House,  AP &  SEZ,  Mundra

D.        Date    of    orcler/Dateofissue 14-06-2024

E.            Show      CauseNoticeNo.&Date CUS/ASS/MISC/401/2023  dated  13.06.2023

F,       Noticee(s)/Party/ M/s.  RK  Ind  Export  Pro  Ltd.  ,C-16,   MIDC,
Exporter Shiroli,  Kolhapur,  Maharashtra 4161222
G,  DIN >D9L\ a 6 ,a I MO  6O®o a \ u 61; e

1.    qF 3irfu 3rfeT RIFT ed fa:3®rE5T 9gTa fin  araT  gi
This Order -in  -Original  is  granted  to  the  concernec!  free of charge.

2.    qi±ing Eqffa EH 3iTftF 3Trfrra3T5i3GE gal aFth 3®TEff 3Tife faqfflan 1 982

*fha3*ITaqidrth3.Tas3ifaifroi962fr€7rITi28A*3irfeqqTth-i-
*FTqian*anaaruaTTrqaqT3TifeFTtrFTg-

Any  person  aggrieved  by  this  Order  -in  -Original  may  file  an
appeal  under  Section  128   A  of Customs  Act,  1962  read  with  Rule  3  of
the Customs (Appeals)  Rules,  1982  in quadruplicate  in  Form C.  A.  -1  to:

`   '    I"in €OTtFT 3nri t.3Tfty,

7fi ife,  ngFT Era{,  €T57E 3ife gil S tfli},  3TTrm *,     3T5H=raig  380
009,,

"THE COMMISSIONER OF CuSTOMS (APPEALS),

Having his office at 7th Floor, Mridul Tower, Behind Times of India,
Ashram Road, Ahmedabad-380 009."

3,    3H3itPrtTqE3TTa3r 8ffirfufanqTd 60 fir a 8flffl arfarFT Efr fflfrartri
Appeal  shall  be  filed  within  sixty  days  from  the  date  of communication
of this order.
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4.    3a=a3iitF * qT =qTqTa¥  3jEF 3Tfaifro a agF   5/-FqT a;r  fan an
dr 5Ttr 3ir F5i7 IT2T faHfaTtaci  3TFQzr fro ffa aTF-
Appeal  should  be  accompanied  by  a  fee  of Rs.  5/-under Court  Fee Act
it must accompanied by -

(i)       3FFr  3TRE  Ear  trF  qia  3ftT    Acopyofthe appeal,  and

(ii)     =q  3TT*T  rfu  qF  rfe  3Te]aT  5*  3i=zT  rfu  ien  qT  3Tgiv -1 aT  3iqurT
=qTqT5q  QjEE 3Tfaiha-1870 ± 3]a do -6 * iatife  5/-ed  ffl  =qTzmaTq  Q®Tff

iae 3Ta3q am dr fflfae  I
This copy of the order or any other copy of this order,  which  must bear

a  Court  Fee  Stamp  of  Rs.   5/-  (Rupees   Five  only)   as   prescribed   under
Schedule -I,  Item  6  of the  Court  Fees Act,1870.

5 .   3itPrF  i]Ttla  aT  ITZT  E¥/ 6zma:/ au=/ quFT  3iTi±  *  893rara  ffl  maTUT  fro

ffa rm area I
Proof  of  payment   of  duty  /   interest  /  fine  /   penalty   etc.   should   be
attached with the appeal memo,

6.   3TtPrF 9¥B] rd 5HT, th  Q®Tffi a ,3ife th  Q.TE:a 3rfBiha 1982,3TitFj ftry
3i=zT Haft mard aT ET5iT F8fr FTrfu aFT  qTFT fin  arm  aritr  I
While   submitting   the   appeal,   the   Customs   (Appeals)   Rules,   1982   and
other  provisions  of the  Customs  Act,   1962  should  be  adhered  to  in  all
respects.
7.   Sq 3TTaaT aT iaH  3TtPrF fa 5ti  3.Tffi ar  Q;gEF 3fiT giv  ifro * a ,  3TaTEIT

jug E,  giv  fa gran  iaFT a a, commissioner (A)  a  HFH  rift  Q.TiE  aft
7.5% 8FT qFT dri
An  appeal  against  this  order  shall  lie  before  the  Commissioner  (A)  on
payment of 7.5% of the duty demanded  where duty or duty and  penalty
are in  dispute,  or penalty,  where  penalty alone is  in  dispute.

Subject :-   Mis-declaration  of cargo  in  Shipping  Bill  No.  9365321
dated  18,04.2023  filed by M/s.  RK lncl Export Pro Ltd. .-Reg.
-BRIEF  FACTS  OF THE CASE  :

1.  Whereas it appears that M/s.  RK Ind  Export  Pro  Ltd.  ,  C-16,  MIDC,
Shiroli,     Kolhapur,     Maharashtra     416122,     having     lEC     No.
AAPCA2002E,  has  filed  Shipping  Bills  through  their  CHA  M/s  Pentagon
Shipping   Service   for   export   of   goods   declared   as   "Parboiled   lR   64
Unsortex F\ice"  classified  under CTH  10063010.

2,   As   per   Board   Instruction   No.   29/2022-Customs   dated   28.10.2022,
representative  sample  was  drawn  and  sent  to   CRCL  Kandla  vide  Test
Memo  and the cargo  has  been  allowed for export on  provisional  basis  on
submission  of Test  Bond  submitted  by  the  Exporter which  was  accepted
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by the  Deputy Commissioner (Export),  Customs  House,  Mundra.

3,   Respective  Test  Report  has   been   received   against  the  Test  Memo
wherein  it  is  mentioned  that  "Based  on  the  physical  appearance,  forms
and   analytical   findings,   it  appears   to   be   "Rice   waste   Other  than
Parboiled  Rice",  against the  declared  export  cargo  in  the  Shipping  Bill
as  "Parboiled  IR  64  unsortex  Rice".  The  details  of Shipping  Bills  and
their corresponding Test Report are as under :

Sr.NO. Shipping  Bill Net Test Report FOB Summary of
NO.  &  Date Wt. No.  &  Date Declared  inSB(inRs.) Test Result

1. 9365321 60  MTs 1003 dated 18,07,313.5Rice waste
dated 25.04.2023 Other than
18.04.2023 Parboiled  Rice

4,  A  copy  of  the  said  Test  Report  has  been  provided  to  the  Exporter,
viz.,       M/s  RKlnd  Export  pro  Ltd.  fortheirinformation  with  a  specific
request to  submit their submission  within  10  days  of the  communication
as  to  why  the  proceedings  should  not  be  initiated  under  Customs  Act,
1962   as  the   instant  case  was  seen  falling  under  the   purview  of  Mis-
declaration of the Export cargo.

5,  With   reference  to  above   mentioned   Shipping   Bill,   the   Exporter  has
classified   the   same   goods   as   "Parboiled    IR   64    Unsortex   Rice"
classified  under  CTH  10063010  bu,t  pursuant  to  the  outcome  of  the
Test Result, the consignment of the exported  goods  is found to  be   "Rice
waste Other than  Parboiled  Rice". As per Customs Tariff,  Rice other
than   Semi-milled   or  wholly  milled   Parboiled   Rice   and   Basmati   Rice   is
classifiable  under  CTH  10063090  and  therefore  the  goods  already
exported  is  required  to  be  classified  under  CTH  10063090  and
attracts   20%   Customs   duty/Cess as   per  Notification   No.  49/2022-
Customs  dated  08.09.2022  issued  by  the  Board.  The  relevant extracts of
the said  Notification  is  re-produced  here-in-below  :

(ii)  after  SI.  No.  7  and  the  entries  relating  thereto,  the  following  Sl.  No.
nd entries  relatjnq thereto shall  be  inserted,  namely  :-
(i) (2) (3) (4)
"7A 1006 30 90 Semi-milled  or wholly-milled  rice, whether or TffJ/al,

not polished  or glazed  (other than  Parboiled
rice  and  Basmati  ri)ce)

6.  Whereas,  the  Exporter under the  Customs  Bond  has  bind  themselves
to the  effect that  in  the  event of failure  of cargo  in  the Test Report,  the a
Exporter will  pay the  duty  alongwith  (interest,  fine  and/or  penalty,  if any
imposed  for  contravention  of  the  Customs  Act,   1962   and  other  allied
Acts. And  on  the  basis  of Customs  Bond  submitted  by  the  Exporter,  the
goods  have  been  allowed for ultimate  export  provisionally.

7.       Subsequently  the  Test  Reports  have  confirmed   the  export  goods
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were "Rice waste Other than  Parboiled Rice" . Accordingly, Shipping
Bill  mentioned  in  the Table  above  at  Para  3  needs  to  be  assessed  finally
on the  basis of Test Report.  On the  basis of Test Report, the classification
of  the   goods   declared   in   the   Shipping   Bills   needs   to   be   re-classified
under   CTH   10063090.   Consequently,   the   Exporter   is   required   to   pay
duty on the goods exported @ 20% ad valorem.

8.  Wheraas,  t.he  Exporter  appears  to  have  failed  to  declare  the  correct   ..`
classification  of the export cargo  in  the  Shipping  Bill.  It  appears  that the      .
Exporter  has   resorted   to   mis-classification   and   mis-declaration   of  the
export  cargo  in  order to  evade  payment  of  export  duty/cess  leviable  on
the  export  cargo,  Thus,  the  Exporter  has  contravened  the  provisions  of     .
the  Section  50  of  the  Customs  Act,  1962,  which  is  re-produced  here-in~
below  :

SECTION 50 i Entry of goods for exportation -

(1).........'....`

(2)The  exporter  of  any  goods,  while  presenting  a  shipping  bill  or  bill  of
export,  shall  make and subscribe to a  declaration  as to the truth  of

its       contents.

(3)The  exporter who  presents  a  shipping  bill  or  bl.ll  of  export  under this
section, shall ensure the following, namely :-

(a) the accuracy and completeness of the information given therein ,.

(b)  the authenticity and validity of any document supporting  it ;  and

(c)  Compliance  with  the  restriction  or  prohibition,  if any,  relating  to  the     .
goods  under this Act or under any other law for the time  being  in
force.

9.  Whereas, the acts  of omission  and  commission  made  by the  Exporter
rendered the export cargo liable for confiscation  under Section  113  (i)   of
the Customs Act,  1962  and the same its reproduced  here-in~below  :

SECTION  113. Confiscation of goods attempted to be improperly
exported, etc. -

The following export goods shall  be liable to confiscation  as per:

(i)   any   goods   entered  for  exportation   which   do   not  correspond   jn
respect       of value or ariy material  particular with the entry made under
this Act           or in  the  case  of baggage  with  the  declaration  made  under
section 77.

10.   Whereas,   on   account  of  export  goods   liable  for  confiscation,   the
Exporter has  made themselves  liable for penal  action  under Section  114
(ii) of the Customs Act,  1962 and the same is reproduced  here-in-below :

SECTION 114 : Penalties for attempt to export goods improperly,
etc. -Any person who, in  relation to any goods, does or omits to do any
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act which act or omission  would  render such  goods liable to confiscation
Llnder section  113,  or abets the  doing  or omission  of such    an  act,  shall
be  liab[e'  -

(ii)  in the case  of dutiable goods,  other than  prohibited  goods,  subject to
the  provisions  of section  114A,  to  a  penalty  not  exceeding  ten  per cent
of the  duty  sought  to  be  evaded  or  five  thousand  rL}pees,  whichever  is
higher.

11. Whereas  on  account of contravention  of the  provisions  of Section  50    .
of the  Customs  Act,  1962,  the  Exporter  has  made  themselves  liable  for
penal  action  under Section  117  of the  Customs Act,  1962  and the  same
is reproduced  here-in-below  :

REcs_LasmTRErmHrmEL£E„celomde±±±=zmRfnatsiesrfem&onJ±t:a}L„enti.en*usBie±c:i.Iprsno.Lexpr=sess.alsM±qas±..s6meaqu..,.
mentioned. -Any  person  who  contravenes  any  provision  of this Act or
abets any such contravent.Ion or who faiils to comply with any provision of
this Act with  which  it was  his duty to  comply,  where  no  express  penalty
js elsewhere provided for such  contravention  or failure,  shall  be  liable to
a penalty nat exceeding four lakh rupees.

12.   In   view  of  the  above,   a  Show  Cause   Notice  was  issued  vide  F.No
CUS/ASS/MISC/401/2023   dated   13.06,2023   whereby   the   exporter M/s.
RK    Ind    Export    Pro    Ltd.    ,    C-16,     MIDC,     Shiroli,     Kolhapur,
Maharashtra  416122  was  called  upon  to  show  cause  in  writing  to  the
Additional  Commissioner  of  Customs  (Export),  Customs  House,  Mundra
having  office  at PUB  Building  58, Adani  Port,  Mundra,  as to why:-

(i)   the   classification   of   the   goods   declared    by   the   Exporter   under
Shipping   Bill  tabulated   above  should   not  be   rejected   and   re-classified

under CTH  10063090;

(ii)  the  Customs   duty/Cess  as  leviab!e   i.e„   Rs.   3,61,463/-   {Rupees
Three Lakhs Sixty One Thousand Four Hundred Sixty Three only)
on  the  goods  classified  under  CTH  10063090  having  FOB  Value
as   Rs.   18,07,314/-   (Rupees     Eighteen   Lakhs   Seven  Thousancl
Three  Hundred   Fourteen  only}   should   not  be  recovered  alongwith
applicable  interest at the  appropriate  rate  under  Section  28AA  ibid  from
the Exporter

(iii)  the  goods, covered  under  Shipping  Bills  tabulated  above  should  not
be confiscated  under Section  113  (i) of the Customs Act,  1962  ;

(iv)    the  penalty  under Section  114  (ii)  of the  Customs  Act,  1962  should
not be imposed upon the Exporter ;

(v)   the  penalty  under Section  117  of the  Customs Act,  1962  should  not
be imposed  upon the Exporter ;
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RECORDS OF  PERSONAL  HEARING  :

13. Three  Personal  Hearing  dated  28.03.2024,  16,04.2024  &  21.05.2024
were    scheduled    but    neither    the    Exporter    nor    their    authorised
representative   attended the Personal hearing.

DISCuSSION  AND  FINDINGS:

14.  Three  Personal  Hearing  dated  28.03.2024,16.04.2024  &  21.05.2024
were    scheduled        butneither    the     Exporter    nor    their    authorised
representative   attendecl the  Personal  hearing so the principles of natural
justice  as  provided  in  Section  122A  of the  Customs  Act  1962  has  been
complied with and therefore,I  proceed to decide the case ex parte,

14.1   The issues to  be decided by  me are:-

(i)   The   c!assificat'ion   of   the   goods   declared   by   the    Exporter   under
Shipping  Bill  No. 9365321  dated  18.04.2023  should  not  be  rejected  and
re-classified  under CTH-10063090  ;

(ii)   The   Customs   duty/Cess   amounting   toRs.   3,61,463/-(,Rupees
Three        Lakhs  Sixty  One  Thousand  Four  Hundred  Sixty  Three
only}  on            the  goods  classified  under  CTH  10063090  having
FOB  Value  as  Rs.   18,07,314/-  (Rupees     Eighteen  Lakhs  Seven
Thousancl  Three           Hundred  Fourteen  only}  for  Shipping  Bill  No.
7646936 dated  09.02.2023  should  not be  recovered  aiongwith  applicable
interest at the appropriate  rate under Section  28AA from  the Exporter;

(iii)  The  goods  covered  undershipping  Bills  tabulated  above  should  not
be confiscated  under Section  113  (i)   of the Customs Act,1962;

(iv)  The  penalty  under  Section  114  (ill)  of  the  Customs  Act,  1962  should
not be imposecl upon the Exporter;

(v) The  penalty  under Section  117  of the  Customs Act,  1962  should  not
be imposed  upon the Exporter;

Now,I  proceed to decide the case issue-wise.

14.2   I find  that the exporter declared  t:he  impugned  rice exported  under
Shipping     Bill    No.9365321   dated    18.04.2023   a  s"Parboiled    IR   64
lnsortex  Rice  Rice"  classified  under CTH-10063010  but  pursuant  to
the  outcome  of the Test  Result,  the  consignment of the  exported  goods•is  found  to  be "Rice  Waste  Other  than   Parboiled   R_ice_".  As_.per.-Customs    Tar.[ff,  Rice   other   than   Semi-milled   e.r. yvholly.  mFl±?

Parbor./ec!    R/.ce    and    gasmafr'    Ri.ce     is     classifiable     undercTH-
10063090  and  therefore  the  same  is  required  to  be  re-classified  under
CTH-10063090.  Therefore,I  am  of the  view  thatthe  exporter  has  mis-
classified   the   goods   under  CTH-10063010   instead   of  10063090   which

I/2058764/202€
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make the goods  liable to confiscation  under Section  113(i}  of Customs
Act,  1962.

14.3  I  also  find  that  the  goods  i.e.Ri.ce  other  than  Semf.-mf./JecJ  or
wholly  milled  Parboiled  Rice  and  Basmati  Rice  fa_ll.lng.  u_n9er FTTl-
10063090attracts   Customs   Duty   @20°/o   as   per   Sr.   No.7A   of  the
Schedule-ll  of the  Customs  Tariff Act,  1975  as  amended  by  Notification
No.49/2022-Customs  dated  08.09.2022  issued  by  the  Board,  Therefore,
the duty under Section  28  of the Customs Act,  1962  is also  recoverable
from  them  alognwith  applicable  interest  at  the  appropriate  rate  under
Section  28AA of the Customs Act,1962.

14.41   find   that   the   impugned   rice   exported   undershipping   Bill   No.
9365321   dated   18.04.2023,   found    to    be  "Ri.ce   Waste   Orf]er   rfran   .
Parbof./ecf  Ri'ce"  are  dutiable  goods,  ther.efore,  the  penalty  in  this  case
is imposable under Section  114{ii) of the Customs Act,  1962

14.5    Further,  I   do  not  find   any   material   evidence  in  the   Investigation
Report that suggests  or goes  on  to  proves that the  exporter,  in  addition
to  the   violation   envisaged   under  Section   114(ii)   of  the   Customs  Act,
1962,   have  committed   any  offence  that  invites  penalty  against  them
und.er   Section    117   of   the   Act   ibid.   As   such    I    refrain    myself   from
penalizing the exporter under Section  117 of the Customs Act,  1962.

15.  In  view  of the forgoing  discussions  and  findings,  I  pass  the following
order:

ORDER

(i)   I  order to  reject  the  classification  of the  exported  goods  under  CTH
10063010  as  declared   by  the  exporter  and  orderec!  to   re-classify  the
same   under   CTH-      10063090    for   Shipping   Bill   No.    9365321   dated      .
18.04.2023 ;

•('.if)1coFdeFtcpre©f.[th e`ei:fstorm sid atyIT5es'si ann crunti~ng to-R's'r 3:6 I ,q63/i   ~

(Rupees  Three   Lakhs   Sixty   One  Thousand   Four   Hundred   Sixty  Three
only)  on  the  goods  classified  under CTH  10063090  having  FOB  Value  as
Rs.    18,07,314/-    (Rupees       Eighteen    Lakhs    Seven    Thousand    Three
Hundrecl  Fourteen  only) for  Shipping  Bill  No,  9365321  dated  18.04.2023
under Section 28(4)  alongwith  applicable  interest at the appropriate  rate
under Section  28AA from the  Exporter;

(iii)    I   order   for   confiscation   of   the   goods    having    FOB    value    of Rs.
18,07,314/-covered   under  Shipping   Bill   No.  9365321  dated   18.04.2023
under  Section  113  (i)  of the  Customs  Act,1962.  However,  as  the  goods
has  already  been  exported  under   Bond,I  impose  Redemption  Fine of Rs.
1,85,000/-   (Rupees One  Lakh  Eighty  Five Thousand  Only).

(iv)I  impose  Penalty  of  Rs.  35,000/-  (Rupees  Thirty  Five  Thousand  only)
covered    under   Shipping    Bill    No.    9365321     dated     18.04.2023under
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Section  114  (ii) of the Customs Act,1962;

(v)   I   refrain  from   imposing   penalty  under  Section   117   of  the  Customs
Act,  1962 for the reasons as discussed above;

16. This order is  issued  without  prejudice  to  any  other action  that  may  be
contemplated   against  the  exporter  or  any  other  person(s)   under  the
provisions   of   the   Customs   Act,    1962    anc!    rules/regulations   framed
thereunder or any other law for the time being  in force  in the  Republic of
ndia.

==-:-:i:::::=:-::=:-:::_:-:=i:-I::Addltionaiccuosthrrial;S-#°rfee£

F.No.  CuS/ASS/M]SC/401/202 3-EA

BY SPEED POST

TO,
M/s.  RK Ind Export Pro Ltd. ,
C-16,  MIDC,  Shiroli,  Kolhapur,
Ma ha rae htf-a 41612 2 2 .

Copy       to:-        (1)       The
Section/EDl/Guard  File.

Dated:-14-06-2024

<:.

Depu``ty`       Commissioner(TRC)/RRA       /Review

\

:RT*      .{.+S``
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