
CLiszASSz MISC/3.90/Z023-EA-O/a   Pr  Comm!.-Cu5-}vlundra

I.  qF 3irfu 3TTatT aeFT at fa:3®Tffi qi=ra ffu  fflar  €i
This Order  -in  -Original  is granted to the concerned  free of charge.

I   qi¥ a+ aeF gH  3irfu 3TTa¥T tr 3Trigr g al  aF an  3.TEE  3ithEF ffroan    1982 a;
fin  3 a;  ffl2T  qf±5a  gil  3®T55  3rfunTqH   1962 a  enzT   128 A  a;  3Tat  qcrT tPru ~  1 -a art

ffi * an aarv 5TiT ra qT 3Tfro a;I Haffl a -
Any  person  aggrieved  by this Order  -  in  -Original  may  file  an  appeal  under  Section
128   A of Customs Act,1962  read with  Rule 3  of the Customs {Appeals)  Rules,1982  in
quadruplicate  in  Form  C.  A.  -1  to:

«dr Qjffi 3TTIr trty,

7ti *iaTH,  ngF gTaT,  gT53H 3ife gil S tfti},  3Trm dy,     3T5HEET¥  380
009"

``THE COMMISSIONER OF CuSTOMS  (APPEALS),

Having his office at 7th Floor, Mridul Tower, Behind Times of India,
Ashram Road, Ahmedabad-380 009."

3.  3a=a 3;rt:fiiT qg 3TTaQr RE rfu fgiv fr 60 faFT  aT 8ftffl FTiae rfu en@ artr I
Appeal  shall  be  filed  within  sixty  days  from  the  date  of  communication  of  this
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order.

4,  3i=a3Trfu aT c]¥ =zmaTa¥ €jiE 3ifaiaH aT aga  5/-5qtr air  far aTiT

rfu giv 3flT EH¥ HTq fad-Oiltliari  3]F3q fro fin aTF-
Appeal  should  be  accompanied  by  a  fee  of  Rs.  5/-  under  Court  Fee Act  it  must

accompanied by -

¢

i.   3H 3Tfro fl t!iF  gia 3flT  A copy of the appeal, and

ii.  EF 3TTaeT Efr qg rfu 3T2]aT  ing  3i=F  rfu  ffu qT  3T5tgiv-1 aT  3iB5FT

=qrara¥ a.rzF 3rfe±~i87O a HI ri3-6 # fathRF 5/-ed i;r =qmaTan
3.TtE ffro 3itrQq aiiT giv ffltr  I

This  copy  of the  order or any  other copy  of this  order,  which  must  bear a

Court Fee Stamp of Rs. 5/-  (Rupees Five only)  as prescribed  under Schedule -

I, Item 6 of the Court Fees Act, 1870.

5.  3Trfu iITqF i HTay Etp/6qra./ au5/ giv  3TTi¥ i g3rma q5r  rfubT
5i]i7a        ffu aTaT fflRI  I
Proof of payment  of duty /  interest /  fine /  penalty  etc.  should  be  attached
with the appeal memo.

6.  3irfu 9EBT rd 5ffl, th  3®Ti;aT 1962 ,3ir th 3eTtE 3Tftife 1982,3Tfty ftry
a 3iF erfr rmITal a aga Hgfr fflnd Fir qTaa fin ar=T Htr  I
While  submitting  the  appeal,  the  Customs  (Appeals)   Rules,   1982  and  other

|5f6Vi¥i5ii3i5`fffiFcti3t5ffi3lI:Et;T962'.should be adhered to in all re.spects.
SH 3ri*T * iaiF 3irfu is 5Ef  3jffi ar  3jffi 3tT{ giv  fatra # a ,  3i±]t7T au3 #,  5Ef

in  giv  iatma  #  ct, commissioner  (A)   a;  qH:8T  riaT   3OTiF  ar   7.5%  pgraT7  a5{ar

drl
---..--- __                               -----.                                        ____..

7.   An appeal against this order shall lie before the Commissioner (A) on    payment of 7.5°/a

of the duty demanded where duty or duty and penalty are in dispute, or penaltyj where

penalty alone is in dispute.

Subject  :-   Mjs-declaration  of cargo  in  Shipping  Bill  No.  7663036
dated  09.02.2023  &  Shipping  Bill  No.  9787164 dated  05.05.2023
filecl by M/s.  RV Exports Pvi. Ltd.-Reg.

BRIEF  FACTS  OF THE CASE  :

1      .       Whereas   it   appears   thatM/s.   RV   Exports   Pvt.   Ltd„   A18,
Nityanand     Nagar,     Queens     Road,     Vaisha[i     Nagar,     jaipur,
Rajasthan  -  302021  having  !EC  No.  AAKCR1411K,  filed  Shipping   Bills
No.  7663036  dated  09.02.2023  and   9787164 dated  05.05.2023  through
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their  CHA  M/s  Worldwind  Shipping  Services  for  export  of goods  declared
as  "Indian  Parboiled  Rice"  classified  under CTH  10063010.

2.             As  per Board  Instruction  No.  29/2022-Customs dated  28.10.2022,
representative  sample  was  drawn  and  sent  to  CRCL  Kandla  vide  Test
Memo   and  the   cargo  was   allowed   for  export  on   provisional   basis   on
submission  of Test  Bond  submitted  by the  Exporter which  was  accepted
by the  Deputy Commissioner (Export),  Customs  House,  Mundra,

3.                 Respective  Test  Reports  have  been  received  against  the  Test
Memo  wherein  it  is  mentioned  that  "Based  on  the  physical  appearance,
forms  and  analytical  findings,  it  appears  to  be  "Parboiled  Rice  (Broken
34.66%  &  28.40%  respectively)",  against  the  declared  export  cargc>  in
the  Shipping  Bill  as  "Indian  Parboiled  Rice".  The  details  of  Shipping  Bills
and their corresponding Test Report are as under :

Sr.No. Shipping  Bill Net Wt. Test Report FOB Summary of Tes
NO.  &  Date NO.  &  Dat:e DeclaredinSB(inRs.) Result

1. 7663036 132.5 9679 dated 42,08,836 Parboiled  Rice
dated09.02.2023 Mts 09.02.2023 (Broken  34.66%)

2' 9787164 265  Mts 1637 dated 82,61,738 Parboiled  Rice
dated05.05.2023 05.05.2023 (Broken  28.40%)

4,            A copy of the said Test Report has been  provided to the Exporter,
viz.,            M/s   RV   Exports   Pvt.   Ltd,  for  their  information   with   a   specific
request to  submit their submission  within  10  days  of the  communication
as  to  why  the  proceedings  should  not  be  initiated  under  Customs  Act,
1962   as  the   instant  case  was  seen  falling   under  the   purview  of  Mis-
declaration of the  Export cargo.

5.               With  reference  to  above  mentioned  shipping  bills,  the  Exporter
has classified the same goods as  "Indian Parboiled  Rice"  classified  under
CTH   10063010  but  pursuant  to  the  outcome  of  the  Test  Result,  the
consignment   of  the   exported   goods   is   found   to   be   "Parboiled   Rice
(Broken  34.66%)  and  Parboiled  Rice  (Broken  28.40%)"u  As  per  Customs
Tariff,    Broken    Rice    is    rightly    classifiable    under   CTH    10064000    and
therefore  the  goods  already  exported  is  required  to  be  classified  under
CTH   10064000   and   to   be   confiscated   being   Prohibited   Goods   as   per
Notification  No.  31/2015-2020-Customs  dated  08.09.2022  issued  by  the
Board.  It  is  also  pertinent  to  mention  that  goods  are  also  found  to  be
other than  Parboiled  which  concludes  to  be  a   mis-declaration  as  well.
The relevant extracts of the said  Notification  is  re-produced  as  under :

l'!Tafd+=S-.----
TD~e~sJirJ&tjo_n,...,..h11ExportPolicy Revised  Export  Policy11
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6.                      Whereas,   the   Expcirter  under  the   Customs   Bond   has   bind
themselves to  the  effect that  in  the  event of failure  of cargo  in  the Test
Report,  the   Exporter  will   pay  the  duty  alongwith   interest,  fine  and/or
penalty,  if any  imposed  for contravention  of the  Customs Act,  1962  and
other allied  Acts.  And  on  the  basis  of  Customs  Bond  submitted  by  the
Exporter,  the goods have been  allowed for ultimate export provisionally,

7,             Subsequently the Test Reports have confirmed the export goods
were    "Parboiled    Rice    (Broken    34.66°/o)    and    Parboiled    Rice    (Broken
28.40%)".  Accordingly,  Shipping  Bills  mentioned  in  the Table  above  need
to  be  assessed  finally  on  the  basis  of Test  Report.  On  the  basis'  of Test
Report,   the   goods   needs   to   be   re~classified   under   CTH    10064000.    `
Consequently, the  Exporter is liable for penal  action.

8.                   The  Exporter  appears  to  have  failed  to  declare  the  correct
classification  of the  export cargo  in  the  Shipping  Bills.  It appears that the
Exporter has  mis-declared  the  export cargo  in  respect  of classification  in
order to evade payment of export duty/cess leviable on the export cargo.
Thus,  the  Exporter  has  contravened  the  provisions  of the  Section  50  of
the Customs Act,1962, which is re-produced here-in-below :

SECTION  50 :  Entry of goods for exportation -

(1)...............

(2)  The  exporter  of any  goods,  while  presenting  a  shipping  bill
or bill  of export, shall make and subscribe to a declaration  as to
the truth of its contents.

(3)  The  exporter  who  presents  a  shipping  bill  or  bi.II  of  export   `
under this section,  shall ensLire the following,  namely  :-

(a)  the accuracy  and  completeness of the information  given
therein  ,.

(b)  the autheriticity and validity of any document supporting
it ;  and

(c)  Compliance  with  the  restriction  or  prohib.ition,  if  E!riy,

%!!3tf::tth°ettffebeing%°ds%onrEee.rthfsActorunderanyother

9.                  Whereas,  the  acts  of  omission  and  commission  made  by  the
Exporter  rendered  the  export  cargo  liable  for confiscation  under Section
113  (d}  and  113(i)  of the Customs Act,1962  and the same  is  reproduced
here-in-below  :

SECTION     113.     Confiscation     of    goods     attempted     to     be   `
improperly exported, etc. -

The following export goods shall be liable to confiscation as per..
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(d}  any  goods  attempted  to  be  exported  or  brought within  the
limits  of any  customs  area  for the  purpose  of  being  exported,
contrary to any  prohibition  imposed  by or under this Act or any
other law for the time being in force;

•i.  any goods entered for exportation which do not correspond in

respect of value or ariy material  particular with the eritry  made
underthjs Act or in the case of baggage with the declaration made
under section 77.

10.           Whereas,  on  account of export goods  liable for confiscation,  the
Exporter has  made themselves  liable for  penal  action  under Section  114
(i)  &  114(ii)  of the  Customs Act,  1962  and  the  same  is  reproduced  here-
in-below  :

SECTION  114  :  Penalties for attempt to  export goods  improperly,
etc.  -Any person who,  in  rel.ation to any goods,  does or omits, to
do any  act which  ac:t or omission would  render sLich  goods liable
to co`nfiscation under section  1'13., or abets the doing or cjmissiori
of such  an act, shalt  be liable,  -

(i)  in  the  case  of goods  in  respect  of which  any  prohibition  .Is  in
force  under this Act or any other law  for the time  being  in force',
to  a   penalty   1{2{not  exceeding   three  times  the  value   of  the
goods  as  declared  by  the  exporter  or the  value  as  determined
under this Act]], whic:hever is the greater;

3i.  in the case of dutiable goods,  other than  prohibited  goc]ds, subject
to the provisions of section 114A, to a  penalty not exceeding ten
per cent of the duty sought to be evaded or five thousand rupees,
whichever is higher,

11.          Whereas on account of contravention  of the  provisions of section
50  of the  Customs  Act,  1962,  the  Exporter  has  made  themselves  liable
for  penal  action  under  Section  117  of  the  Customs  Act,  1962  and  the
same is reproduced here-in-below  :

SECTION   117   :   Penalties   for   contravention,   etc.,   not
expressely    mentioned.    -   Any    person    who   cor)travene.s    Elpy
pr-ovision-of this Act or abets  any  such  contravention  or who fail_s
to  comply  with  any  provision  of  this  AFt  with  whi_ch  it  was. Pis.
duty td Comply, where  rlo express penalty  is el_sewhere  prqvided
for such  contravention  or failLire,  shall  be  liable to  a  penalty  r]ot
exceeding four Jakh rupees.

12.           In  view  of the  above  a  Show  Cause  Notice  vvas  issued  vide  F.No
CUS/ASS/MISC/390/2023   dated   20.09.2023   whereby   the   exporter   M/s
RV   Exports   Pvt.   Ltd„   A18,   Nityanand   Nagar,   Queens   Road,
Vaishali  Nagar, |aipur,  Rajasthan -302021  was called  upon to show
cause   in   writing   to  the  Additional   Commissioner  of  Customs   (Export),
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Customs  House,   Mundra   having   office  at  PUB   Building   58,  Adani   Port,

Mundra,  as to why:

(i')     the   classification   of  the   goods   declared   by   the   Exporter
under Shipping  Bills tabulated above should  not be  rejected  and
re-classified  under CTH  10064000;

(ii)      the   goods   covered   under   Shipping   Bill   tabulated   above
should  not  be  confiscated  under  Section  113  (d)  and  113(i)  of

the Customs Act,  1962  ;

(iii)    the  penalty  under  Section  114  (i)  and  (ii)  of  the  Customs
Act,  1962 should not be imposed upon the Exporter ;
(iv)    the  penalty  under  Section  117  of  the  Customs  Act,  1962
should  not be imposed  upon the Exporter ;

RECORDS  OF  PERSONAL  HEARING  :

13.               The  authorised  representative  of  the  Exporter  Mr.  Nagendra
Singh  Rathore  had  attended  the  Personal  Hearing  on  date  24.04.2024
and   requested  for    re-testing  of  the  sample  and  decid.e  the  case  on
merits based on the available facts.

DISCUSSION  AND  FINDINGS:

14.                I  have  carefully  gone  through  the  records  of  the  case.  The
authorised  representative  of the  Exporter  Mr.  Nagendra  Singh  Rathore
had  attended  the  Personal  Hearing  on  date  24.04.2024  and  requested
for   re~testing  of the sample and decide the case on  merits  based  on the
available  facts.  As  per  Circular  No.30/2017  dated  18.07,2017,  in    case
the   exporter   or   his   agent   intends   to   request   the   Additional/   Joint
Commissionerof   Customs    for   a    re-res.t,    then    the    same    shall    be
made    in    writing    to    the    said    offi.cer   within  a    period    of   ten    days
from   the   receipt   of  the   communicatio\n   of  the   test   results   of   the
first test.  Therefore,  the  request  made  by the  exporter for  re-testing  at
this juncture  i.e.  after issuance  of Show  Cause  Notice  and  after receiving
Test  Report  on  03.03.2023  is  not  acceptable.   I   proceed  to  decide  the
case on the  basis of the documentary evidence available on  records.

14.1     Theissuestobe decided  by meare:

(i)    The  classification  of  the  goods  declared  by  the  Exporter
under       Shipping  Bills  Nos.  7663036  dated  o9.02.2023  and
9787164            dated  05,05.2023  should  not  be  rej.ected  and
re-classified  under CTH-10064000,'
(ii)                 The  goods  covered  undershipping  Bills  tabulated
above         should  not  be  confiscated  under section  113  (d)  &
113(i)   of    thecustomsAct,1962;
(iii)               The  penalty  under  Section   114   (i)   &   114('ii)   of  the

I/205872S/2024
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Customs  Act,                 1962  should  not  be  imposed  upon  the
Exporter;
(iv) The  penalty  under Section  117  of the  Customs Act,  1962
should  not be  imposed  upon  the  Exporter;

Now,  I  proceed tc) decide the case  issue-wise.

14 . 2      I  find  that  the  exporter  declared  the  impugned   rice  exported
under Shipping  Bill  Nos. 7663036  dated  09.02.2023  and   9787164  dated
05.05.2023  as "Parboiled  Rice"   classified   undercTH-10063010  but
pursuant  to  the  outcome  of  the  Test  Result,  the  consignment  of  the
exported  goods  is  found  to  be "Broken   Rice",  As  per  Customs  Tariff,
Broken   Rice   is   classifiable   undercTH-10064000  and   therefore   the
same is required to be re-classified under CTH-10064000.

14.3            I   find   that   with   effect  from   09.09.2022,   asper   Notification
No.31/2015-2020-Customs    dated    08.09.2022    issued    by    Directorate
General    of    Foreign    Trade    (,DGFT),    the    export    of  "Broken    fijc.e"
classifiable  under CTH-10064000  is  prohibited.  I  find  that the  broken
percentage  of  rice  was  above  the  permissible  limit  as  per Trade  Notice
No.18/2022-23  Dated  04.10.2022.  The  goods  were  in  violation  of  DGFT
Notification    No.31/2015-2020.-Customs    dated     08.09.2022     read    with
Trade   Notice   No.18/2022-23   Dated   04.10.2022.   It   is   also   pertinent  t\o
mention   that  the   exporter   has   mis-classified   the   goods   under   CTH-
10063010    instead    of   10064000    which    make   the    goods    liable   for
confiscation  under Section  113(d} and  113  (i)  of Customs Act,1962.

14.4     I find that section  114 of the customs Act,1962 stipulates
that:

Any  person  who,  in  relation to  any goods,  does or omits to d_o. any
act   which   act   or   omission   would   render   such   goods   liable   to
confiscation  under section  113,  or abets  the  doing  or omission  of
such an  act, shall be liable,  -

(i)   in  the  case  of  goods  in  respect  of  which  any  prohibition  is  in
force under this Act or any other law for the time  being  jn force, to
a  penalty 1[2[not exceeding  three  times the  value  of the  go_ods  .as
declared  by  the  exporter  or  the  value  as  determined  under  this
Act, whichever is the greater;

(ii)   in  the  case  of  dutiable  goods,  other  than   prohibited  goods,
subject   to    the    provisions    of section   114A,   to   a   pe.na.Ity   T.ot
exceeding  ten  per  cent,  of the  duty  sought  to  be  evaded  or five
thousand  rupees, whichever is h`Igher:

Provided that where  such  duty  as  determined  under sub-sectipn
(8}   of section  28  and  the  interest  payable  thereon  under section
28AA is  paid  within thirty  days from the date  of commurlication  of
the order of the  proper officer dctermining  such  duty, the amount

I/2058725j'2024
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of penalty  liable to  be  paid  by such  person  under this  section  shall
be twenty-five per cerit of the penalty so determined;

{iii)  iri the case of any other goods,  to a  penalty  not exceeding the
value  of the  goods,  as  declared  by  the  exporter  or  the  value  as
determined  under this Act, whichever is the greater.

14.5        I  find  that  the  impugned  rice  exported  under  Shipping  Bills  No.
7663036  dated  09.02.2023  and   9787164  dated  05.05.2023found  to  be
"Broker} Rj.ce"  are  prohibited  goods, therefore,  the  penalty  in  this case

is  imposable  undersection  114{i)  of  the  Customs  Act,1962  and  not
under section  114{ii}  of the Customs Act,1962.

14.6      Further,I  do  not  find  any  material  evidence  in  said  matter  that
suggests   or  goes   on   to   proves   that  the   exporter,   in   addition   to   the
violation  envisaged  under  Section  114(i)  of the  Customs Act,  1962,  have
committecl  any  offence  that  invites  penalty  against  them  under Section
117  cif the Act  ibid.  As such  I  refrain  myself from  penalizing  the  exporter
uncler Section  117 of the Customs Act, 1962.

15.                 In  view   of  the  forgoing  discussions  and  findings,   I   pass  the
following  order:

OFIDER

(  i  )        I  order  to  reject  the  classifi.cation  of  the  exported  goods
under CTH  10063010 as  declarecl  by the exporter and  ordered to
re-classify the  same  under CTH-   10064000   for Shipping  Bill  Nos.
7663036 dated  09.02.2023  and   9787164 dated  05.05.2023,.

---Tffr~-Td~f-a-e-rl'o"c-a~ffi'-SEaEal-ff€ha6"6-d3.lTavrng`-F`OB-vi-STU-arifTr3Th

42,08,836/-  ancl  Rs.  82,61,738/-covered  under  Shipping  Bill  Nos.
7663036        dated        09.02.2023        and               9787164        dated
05.05.2023  respectively    under  Section  113  (d)  &  113  (i)  of the
Customs  Act,  1962.  However,  as  the  goods  have  already  been

exported  provisionally  u,nder  Bond,  I  impose  Redem.ption  Fine  of
Rs.13,00,000 /-(Rupees Thirteen  Lakhs only/-).

(iii)           I  order  to  impose  and  recover  Penalty  of  Rs.   6,50,000/-
(Rupees  Six  Lakhs  Fifty Thousands  only)   covered  under Shipping
Bills   No.   7663036   dated   09.02.2023    and              9787164   dated
05.05.20-zT3~u~n-d-eTi-€Etiaffh-iffi.fir6ffFa.-c`u-st.Oin.shA-€ti-9`'62`;-.`-~.---.

(iv)      I  refrain  from  imposing  penalty  under  Section  114(ii)  &  117
of the Customs Act,  1962 for the reason discussed as above;

16.             This  order  is  issued  without  prejudice  to  any  other  action  that
may  be contemplated  against the exporter or any  other person(s)  under
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the  provisions  of  the  Customs  Act,   1962   and   rules/regulations  framed
thereunder or any other law for the time  being  in force  in  the  Republic of
I nd i a .

Signed by

Additional     Comn

F.No.CUS/ASS/MISC/390/2023-EA

I ;' 2 a S 8 7 2 5 / 2 0 2 4

Mukesh  Kumari

Tb,g#53-#-anoffiiji:40
Customs House,  Mundra

Dated:-    14-06-2024

_a_¥  SPEED  PO__SE

TO,
M/s.  RV  Exports  Pvt.  Ltd.,
A18,  Nityanancl  Nagar,  Queens  Road,
Vaishali  Nagar, jaipur,
Raja5than -302021.

Copy to:-(1) The  Deputy Commissioner(TRC)/RRA/EDl/Guard  File.


