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the case of M/s. Vidres India Ceramics Private Limited, situated at 306, Sarthik
Square, Nr. Pizza Hut, S.G. Road, Ahmedabad.
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4. The Appeal including the statement of facts and the grounds of appeal shall be
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the order appealed against (one of whicl at least shall be a certifred copy')
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5. The form of appea-1 shall be in Engtsh c'r Hindi and should be set forth concisely

and under distinct heads of the grounds of appeals wrlhout any argument or

narrative and such grounds should be numbered consecutively'
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6. The jrescribed fee under the provisions of Section l29A of the Customs Act'1962
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8. The copy of this order attached therein should bear an appropriate court fee stamp

as prescribed under the Court Fees Act, 1870'

Sub: Show Cause Notice No. DRl/AZU /cRU-60/2013 (Vidres India) dated 10.04.2014
and corrigendum dated 04.03.2015 & 22.08.2076 issued by the Additiona_l Director
General, DRI, Ahmedabad to M/s. Vidres India ceramics private Limited, situated at
306, Sarthik Square, Nr. Pizza Hut, S.c. Road, Ahmedabad.
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Brief liacts of the case:

Intelligence gathered by DRI, Gandhidham indicated that some importers
were importing Printing Ink, which is used in Digital Inkjet Printing Machines
for printing on Ceramic Tiles (hereinafter also referred to as "Inkjet Ink" /
"Imported Goods"). The Inkjet Ink is appropriately classifiable under Customs
Tariff Heading 3215. It further indicated that, with the intention to evade
payment of the appropriate amount of customs duty, such importers used to
mis-declare its description as Ceramic Colour, Ceramic Pigment, raw material
for ceramic tile plant, Colour, Pigment, or similar wordings in the Bills of Entry
and wrongly classified the same under Customs Tariff lterr, 32O7|O3O I
32O7[O9O, etc. The effective rate of Basic Customs Duty on goods covered
under Customs Tariff Heading 3207 was 7.SVo ad valorem, as per Sr. No. 208 of
Notification No. l2l2Ol2-Cus. dated 17.O3.2O12. Some of the importers were
also claiming a higher exemption and paying Basic Customs Duty at the
effective rate of 5%o ad valorem under Sr. No. 2LO of Notification No. l2l2Ol2-
Cus. dated 17.03.2012 by classi$ring the imported goods under Tariff Item
3207lO4O. The exemption under Sr. No. 2lO of Notifrcation No. 12/2012-Cus.
dated 17.03.2012 is specifrcally admissible to *Ceramic Colours" falling under
cTH 3207tO40.

2. It appears that M/s. Vidres India Ceramics Private Limited ("M/s. Vidres"
or 'the importer"), situated at 306, Sarthik Square, Nr. Pizz.a Hut, S.G. Road,
Ahmedabad, had cleared various such consignments by following the above-
mentioned modus operandi. Therefore, an investigation was initiated in respect
of such imports made by them. Upon scrutiny of the import documents, it
appeared that they were declaring the description of the goods (Ceramic Ink) in
the Bills of Entry as "Pigmenf and classifying the same under CTH 32O7|O9O,
while paying Basic Customs Duty fBCDI at the effective rate of 7.5d/o by
claiming exemption under Sr. No. 208 of Notification No. 12l2Ol2-Cus. dated
17.O3.2012. It appears that the said importer was clearing the imported goods
through ICD Sabarmati, Ahmedabad; Air Cargo Complex (ACC), Ahmedabad;
ACC, Mumbai; and Customs House, Nhava Sheva. A11 the imports were
sourced from M/s. Vidres S.A., Carretera Onda Km. 3.4, Apartado Correos 141,
Castellon, Spain.

3. Shri Vishal Ghanshyam Trivedi, Director in M/s. Vidres India Ceramics
Private Limited, in his statement dated 06.09.2013 recorded under Section 1O8

of the Customs Act, 1962, interalia, stated that the Ceramic Colours arrive in
the form of powders and are mixed with mediums e.g. PEG (Polyethylene
Glycol) to form paste; that the said paste is then used in screen printing /
printing machine for printing on tiles; that the pigment is a liquid and roto it is
a ready to use material obtained by mixing very finely crushed (divided)
"Ceramic coiour" with a medium / chemical; that the said pigment is directly
put into Ink Tank of Digital Printing Machine, from where it passes to the Ink
head of the Digital Printing Machine and using inkjet technologr the prints are
obtained on Ceramic tiles; that they classihed Pigment under CTH 3207lO9O
and Ceramic Colour under CTH 3207 lO4O, as suggested to them by the
suppliers; that, regarding the non-declaration of the subject goods as "Ink", he
stated that, in the case of their product, namely ceramic tiles, after printing,
the tiles are fired in a kiln and, upon firing, the medium evaporates, leaving
only the pigment on the ceramic tiles; that normal Ink would not be able to
sustain high temperature of kiln firing if the printed material were put in the
kiln; that the European suppliers called the said item (pigment) as "Inkjet Ink'

@
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and Ceramic Tile manufacturers also called the said item as "Ink" or "Ceramrc

Ink"; that they had declared the said item as "Pigment" in ail invoices, and the

product codes were either numeri cal viz, 101, 102 etc, or are numeric prefixed

with "cIK"; that the first type of ink is used in Printing Machines with XAAR

and Toshiba print heads, while second type of ink is used in Printing Machines

with Durst print heads; that the said products were manufactured by

Esmalglass Itaca and supplied to them by Vidres S.A, Spain, which had

purchased these items from Esmal-glass-itaca, Spain; that the Manufacturer
Esmalglass-itaca, calls the said product as Pigmented Ink (HCR Inkjet). Upon

referring the website of manufacturer Esmalgass-itaca wherein the product was

described as HCR Inkjet Inks (Pigmented Ink), and having asked about the

variation in the description, he replied that they were not aware that the

supplier, Vidres S. A., had issued the invoices describing the product as

"Pigment".

3.1 Shri Sunil Hasmukhbhai Modi of M/s Sunder Balan, CHA, Ahmedabad,

in his statement dated 12.12.2013, stated that M/s Vidres had suggested the

CTH of item Pigment as 32071O90 and had also provided copy of previous Bill
of Entry frled by them at Custom House, Nhava Sheva. On being shown the

definitions of Pigment and Ink in the "Harmonised commodity description and

Coding System", he stated that the item cleared by them and declared as

"pigment,, in the import documents was covered under the dehnition of Printing

Ink falling under cTH 3215; that, being a cHA, it was their responsibility to

declare the correct CTH; that they had not called for any literature from M/s
Vidres India Ceramics Private Limited, Ahmedabad.

g.2 Shri Rajiv Desai of M/s. Dawn India, (CHA), in his statement dated

O2.OL.2OI4, stated that M/s Vidres had suggested the CTH of Pigment as

32O7lOgO. On being shown the definitions of Pigment and Ink in the

"Harmonised Commodity Description and Coding System", he stated that the

item cleared by them and declared as "Pigment" in the import documents was

covered under the defrnition of Printing Ink under cTH 3215; that they had not

called for any literature from M/s. Vidres lndia Ceramics Private Limited,

Ahmedabad; and that, being a cHA, it was their responsibility to declare the

correct CTH.

4. From the statement of Shri Vishal Ghanshyam Trivedi, it appeared that
the supplier, M/s. Vidres S. A. did not manufacture impugned imported goods,

but that they were manufactured by Esmalglass Itaca and supplied to M/s'
Vidres S. A, Spain, which, in turn, exported the said goods. It also appeared

that the subject goods were used in Ceramic Digital Printing Machines for

printing on ceramic Tiles; that the said goods were known as 'Inkjet Inks" to
Europe based Suppliers / Manufactures and as 'Ink / Ceramic Inko lo
ceramic Tile manufacturers. In other words, both the manufacturers as well as

the end users cal1ed the subject product as "Ink . It appeared that only in the

invoices issued by M/s. vidres S. A. to M/s. Vidres India ceramics Private

Limited, Ahmedabad, the subject goods were described as "Pigment" instead of

"lnld.

It further appeared that the original manufacturer of the subject goods

i.e. M/s. Esmalglass-Itaca, Spain, also directly exported the goods in India to
its sole distributor (for Saurashtra Region) to M/s Krishna colour chem,

Morbi. The said goods, having codes pre-fixed with "CIK', were declared as

"Ceramic Pigmented InlC in the import invoices, Bills of Lading and Country of

oIO No. AHM-CUSTM-000-COMMR-O6-2O26-27
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Origin Certihcates issued to M/ s Krishna Colour Chem, Morbi. During the
investigation, it appeared that the representative samples of the said goods

imported by M/s Krishna Colour Chem, Morbi were drawn by the officers of
DRI vide Panchanama dated 01.08.2013 and were tested by the Customs
Laboratory, Custom House, Kandla vide Test Memo No. 09 l2Ol3-74 dated
05.09.2013 to ascertain whether the product was a pigment or an Ink. The
Custom Laboratory, Custom House, Kandla, in respect of the import goods,

opined,
containino inoraanic oxide lHamen in soluent.". It appeared that the
composition of the Imported Goods, as opined by the Customs Laboratory, CH
Kandla, matched the basic composition of Printing Inks as explained in the
Explanatory Notes to Harmonized Commodity Description and Coding System
under Chapter Sub Heading 3215 and indicated that the imported goods were

similar in composition to Inks. However, in order to remove any uncertaint5r,
the second set of the same samples was sent to the Central Revenues Control
Laboratory (CRCL for short), New Delhi, vide Test Memo No. 21/2013-14 dated
26.tt.2OL3. Vide C. No. 3S-CRCLI2O),3lCL-625 (DRI) dated 02.72.2013,
issued on 27.12.2013, the CRCL, New Delhi, opined, in respect of the imported
goods, that " th.e sample is in tlrc form of brou.tn coloured uiscous liquid. It is a
preparation based on Inorganic colouing matter, glycolic bodies, pthnlates &
orgonic soluent. Nonuolatile residue = 62.40/o, Ash content = 14.8 %o. Aboue

analgtical finding reueals that such compositions find m,entioned to be used as
Printinq Ink. Literal euidence reueals that such ink can be used in the Inkjet
Printers on surface hauing clog coating."

It appears that the opinion of the CRCL, New Delhi, confirmed that the
subject imported goods were Printing Ink capable of being used in Inkjet
Printers for printing on Ceramic Surfaces. Therefore it appeared that the (I/
subject goods uere used in Ceramic Digital Printing Machlnes for
printing on Ceramic Tiles, (2) The subJect goods uere known as nlnkiet

Inksu to Europe based Suppliers / Manufactures and as ulnk / Ceramic
Ink" to the End Users i.e. Ceramic Tile manufacturerq (3) The subject
goods had. been declared. as nCeramic Pigmented Ink" in the itryrort
involces issued bg the manuJacturer Esrrnolgla,ss ltaca to M/s Krishna
Colour Chem, Morbi; and (4) the CRCL, Neut Delhl aJter testing the
srrmples of the subject goods, contirmed them to be Printing Ink meant
for use in Inktet Printing Machines having clag coating. Accordingly, it
appeared that the subject goods imported by M/ s. Vidres india Ceramics
Private Limited, Ahmedabad, and declared in the import documents as
"Pigment" were, in fact, "Inks", and more precisely, "Printing Inks".

4.L The manufacturer of the subject imported goods was Esmal-g1ass-Itaca,
Spain. To ascertain further details, the website of M/s Esmalglass-Itaca, Spain
was also browsed. The website mentions Pigment and Inks as different and
distinct final products. It was, therefore, evident that Pigment and Inks were
not the same products for the manufacturer of imported goods, Esmalgiass-
Itaca, Spain. The Inks are described in a l9-Page catalogue available under
"digital solutions" (at the web page http: / /www.esmalglass-
itaca.com/en/products-and-solutions/digital-solutions), under the sub
category "Inkjet Inks HCR (High Chromatic Range)", at Page No. 7. It states
"Esmalglass-ltaca increases performance of the Pigmented Inks with the new
Esmalglass-Itaca HCR Inkjet Inks, which have 3 new colours, Yellow, Blue and
Beige, much more intense, increasing the color range, printing quality and

OIO No. AHM-CUSTM-000-COMMR-O6-2O26-27
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getting more uniform tones and gradations. The complete set consists of 6
colors: yellow, beige, pink, blue, brown, and black, providing a complete color

range that perfectly reproduces any materid type. The pink Ink, with a high

intensity, pigmented and without gold, compared to the golden magneta inks,

signifrcantly reduces the production costs without affecting the chromatic

range." At the same page of catalogue, reference Nos/ Code Nos of the Inks are

also mentioned vertically on the right-hand side of the page. These are the

same type of reference Nos / Codes Nos, beginning with the alphabetical
prefixes "cIK,, followed by numerical codes, as found in the invoices relating to

the goods imported by M/s. Vidres India Ceramics Private Limited,

Ahmedabad. It clearly emerged that the subject product imported by M/s.
Vidres India Ceramics Private Limited, Ahmedabad, was actually Ink.

4.2 The subject goods imported by M/s. Vidres India Ciramics Private

Limited, Ahmedabad, were suspension solutions' The test results of the

Customs laboratory, Kandla, confirmed that the subject imported goods were a

preparation containing inorganic oxide (Pigment) in solvent. The CRCL, New

Delhi, further conhrmed that tfie goods were a preparation based on Inorganic

colouring matter, glycolic bodies, pthalates & organic solvent. The composition
of the subject goods, as revealed by chemical testing, rules out the possibility of
the goods being Pigment, since the pigments are (1) dry mixtures and (2)

formed by heat treatment of metal oxides. The pigments classihable under cTH
3207 did, not contain any solvent or medium. On the other hand, the

composition revealed by the chemical test matched with the composition of
Printing Inks defined under CTH 3215 of the Harmonized Commodity
Description and Coding System (HCDCS). The subject goods contain glycolic

bodies, pthalates & organic solvent in addition to Pigments. Even this single

fact, that the subject goods were composed of Pigment plus certain other

constituents (glycolic bodies, pthalates & organic solvent), indicates that the

subject goods are distinct products manufactured using Pigments but are

definitely different from Pigments. It therefore implies that the subject imported
goods differed from the Pigments of cTH 3207 and were similar in composition

to that of Printing Inks of CTH 3215.

4.g It further appears that M/s Vidres was aware of the correct description

and use of the Inkjet Inks being imported by them from M/s. Vidres S A',

Spain, which were manufactured by M/s Esmalglass-Itaca, Spain' The

importer, with intent to evade palment of applicable customs duties, mis-

declared the description of the imported goods as "Pigment" in the Bil1s of

Entry and classihed the goods under CTH 32O71O9O, where BCD@7'S%o was

chargeable. Further, the importer approved the checklists of the Bills of Entry
wherein the goods were mis-declared and mis-classifred. shri Vishal G. Trivedi

in his statement admitted that the subject goods imported by them from M/s.
Vidres S. A., Spain, and manufactured by M/s Esmalglass-ltaca, Spain, were

known as ,,Ink,,. It appears that he was also aware of the difference between

"lnk" and "Pigment (Ceramic Colour)" and their respective uses.

4.4 Therefore, it appears that M/s Vidres resorted to willful mis-declaration

with an ulterior motive of evading payment of the applicable duty on "Inkjet
Ink". It further appears that they had been importing the said goods for quite

some time, but they neither ask the suppliers to mention the goods correctly in
the import documents nor instructed CHAs to declare the same correctly in the

Bilis of Entry. It appears that they had suggested the cHAs to mis-classify the

OIO No. AHM-CU STM-O00-COMMR'06-2O26-27
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goods under CTH 3207 instead of 3215. The said act appears to be a willful
mis-declaration on their part. Hence, it appears that Section 28$l of Customs
Act, 7962, invoking extended period for demand of duty, is applicable in the

instant case. Accordingly, the differentia,l Customs duty aggregating to Rs'

E8,92,267 l- Ieviable on the Inkjet Ink imported and cleared under different
Bills of Entry mentioned in column No. 02 of Annexure A to the scN and not
paid by M/s Vidres was required to be demanded and recovered from them

under the provisions of Section 28 $l of the Customs Act 1962, along with

applicable interest under the provisions of Section 28 AA.

It appears that the product "Inkjet InlC was imported by M/s. Vidres

through four different locations i.e. (1) Ahmedabad Airport (2) ICD, Sabarmati,
Ahmedabad (3) Sahar Airport, Mumbai and (a) Customs House, Nhava Sheva

and that the same was sourced from M/s. Vidres S. A., Spain and

manufactured by M/s Esmalglass-Itaca, Spain. It further appears that
manufacturers and suppliers referred to the product as "lnkjet Inks /
Pigmented Inks', while the end users knew it as "Ceramic inks / inks"; that
M/s. Vidres India Ciramics Private Limited, Ahmedabad was aware of the

same, as admitted by Shri Vishal Ghanshyam Trivedi in his statement; that
despite being fully aware of the correct name, description and use of the

imported product, it was mis-declared as "Pigment' in the Bills of Entry.
Therefore, it appears that this act of mis-declaration of the subject imported
product i.e. Inks, rendered 183'285 Kgs of "Inks" valued at Rs.

29,64,72,194/ - liable for confiscation under the provisions of Section 111 (m)

of the Customs Act, 1962, although the said goods were no longer available for
confiscation.

4.5 It further appears that the subject imported goods, namely "lnkjet Inks",
were being declared as 'Pigment' in the Bills of Entry and other import
documents and mis-classified under CTH 32071090 by payrng effective BCD @

7.5V". The said mis-classificalion of the subject goods under CTH 3207 was

suggested to the CHAs by the Importer, M/s. Vidres. Therefore, it appears that
M/s. Vidres had wilfully mis-stated the description of the goods in the Invoices,

BiIIs of Lading, Bill of Entry etc.; that the willful mis-declaration of goods in the

Bills of Entry by M/s. Vidres rendered the goods liable to confiscation under
Section 111(m) of the Customs Act, 1962, and M/s. Vidres liable to penalty

under Section 112 (a) of the Customs Act, L962.

4.6 It further appears that the above-mentioned act of mis-declaration was

done with the intention to evade payment of appropriate customs duty. As

mentioned above, it appears that the aggregate duty amount attempted to be

evaded by M / s. Vidres comes to Rs 88,92,267 I '. For the said acts of
omissions and commissions, M/s. Vidres appeared to have rendered

themselves liable to penalty under Section 1l4A of the Customs Act, 1962; that
they are also liable to penalty under Section 114 AA of Customs Act, 1962 for
knowingly / intentionally giving false declaration in the Bill of Entry relating to
the nature and description of the imported goods.

4.7 Shri Vishal G. Trivedi was working as Director of M/s. Vidres and was
looking aJter the work relating to purchase and import of the impugned goods

from M/s. Vidres S. A., Spain. It appears that he was the main person involved
in the process of negotiating with the suppliers and also in approving mis-
statement of description of imported goods as "Ceramic Pigment" and their mis-
classilrcation unde r CTH 3207 lOgO in the Bills of Entry fiied for seeking

OIO No. AHM-CUSTM-000-COMMR-O6-2O26-27
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clearance from customs. These acts on the part of shri Vishal G. Trivedi

appear to have rendered the subject imported goods i.e. "lnkjet Inks" liable to
conliscation under the provisions of Section 111 (m) of the Customs Act, 1962,

and, therefore, Shri Vishal G. Trivedi was also liable to penalty under Section

112(a) of the Customs Act, 1962; that he was also liable to penalty under
Section 114 AA of the Customs Act, 1962, for knowingly / intentionally making
a false declaration in the Bills of Entry relating to the nature and description of
the imported goods.

5. M/s. Sunder Balan, Ahmedabad (CHA) appears to have arranged

clearance of Inkjet Ink imported by M/ s. Vidres at Air Cargo Complex,

Ahmedabad and ICD, Sabarmati Ahmedabad' Shri Sunil H Modi, F Card

Holder of M/s. Sunder Balan, appears to have been looking after the clearance

of imported goods of M/s. Vidres and had stated in his statement that the
product declared as "Pigment" in the Bills of Entry is covered by the definition
of Printing Ink given in the "Harmonised Commodity Description and Coding

System" and, hence, the same ought to have been classihed under CTH 3215;

that they had not called for any literature / catalogue from the importer' M/s.
Sunder Balan, Ahmedabad, appeared to have mis-declared the said goods as

"Pigment' in the Bills of Entry and mis-classifred the said goods under CTH

3207lO9O, where BCD was chargeable at a lower rate.

5.1 It appeared from the statement of Shri Sunil H Modi that they failed to
discharge their duty and became a party to the evasion of customs duty. A CHA

is duty bound to exercise due diligence to ascertain the correctness of any

information with reference to the work related to the clearance of cargo from

Customs. Instead of doing so, it appears that they abetted in the act of mis-

declaring and mis-classifuing the impugned goods. Further, they also failed to

advise their client, M/s. Vidres, to comply with the provisions of the Act and

also failed to bring the matter of non-compliance of mis-declaration and mis-

classihcation of the imported goods by the Importer, to the notice of the

Assistant/Deputy Commissioner of Custom in terms of Regulation 13 (d) of
Custom House Agents Licencing Regulation, 2OO4 (nout Regulotion 11 (d) of
Customs Brokers Licencing Regulations, 2 0 1 3 ).

5.2 The above discussed acts of commission and omission on the part of
M/s. Sunder Balan, Ahmedabad, appear to have rendered the impugned goods

i.e. "lnkjet Inks" liable to confiscation under the provisions of section 111(m) of

the Customs Act, 1962, and M/s. Sunder Balan, Ahmedabad rendered

themselves liable to penalty under Section 112(a) of the customs Act, 1962

and, and is also liable for action under the Customs House Agents Licensing

Regulations, 2OO4, rcad with the Customs Brokers Licencing Regulations,

2013.

6. Similarly, it appears that M/s' Dawn India, Mumbai (CHA), had arranged

the clearance of "Inkjet Inlc imported by M/s. Vidres at Air cargo complex,

Mumbai, and at customs House, Nhava sheva. shri Rajiv Desai, F card Holder

and partner of M/s. Dawn India, Mumbai, had stated in his statement that the

product declared as "Pigment' in the Bills of Entry filed by them on behalf of

M/ s. Vidres is covered by the defrnition of Printing Ink given in the

"Harmonised Commodity Description and Coding System" and should have

been classihed under CTH 3215. It further appears that they had not called for

any literature/cata-logue from the importer. M/s. Dawn India, Mumbai appears
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to have mis-declared the said goods as "Pigment" in the Bills of Entry and mis-

classified the said goods under CTH 32071090, where BCD was chargeable at a
lower rate.

It further appears that M/s. Dawn India, Mumbai failed to discharge their
duty and became party to the evasion of customs duty. A CHA (now Customs

Broker) is duty bound to exercise due diligence to ascertain the correctness of
information with regard to the work related to clearance of cargo from

Customs, and instead of doing so, they appear to have abetted in the act of
mis-declaring and mis-classiffing the impugned goods as .Pigment" in the Bills
of Entry. Further, they also failed to advise their client, M/s. Vidres to comply
with the provisions of the Act and they failed to bring the matter of non-

complialce of mis-declaration and mis-classification of the imported goods by

the Importer to the notice of the Assistant/Deputy Commissioner of Customs
in terms of Regulation 13 (d) of Custom House Agents Licencing Regulation,

2OO4 (nout ReEttation 11 (d) of Customs Brokers Licencing Regulations,2013).

6.1 The above discussed acts of commission and omission on the part of
M/s. Dawn India, Mumbai, appear to have rendered the impugned goods liable

to confiscation under the provisions of Section 111(m) of the Customs Act,

1962 and M/s. Dawn India, Mumbai appears to have rendered themselves

liable to penalty under Section 112(a) of the Customs Act, 1962. They have also

rendered themselves liable for action under Customs House Agents Licensing
Regulations, 2OO4 read with Customs Brokers Licencing Regulations, 2013.

7. Accordingly, a show cause notice bearing No. F.No. DRI/AZU/GRU-
6012013 (Vidres India) dated lO.O4.2Ol4 was issued to M/s. Vidres India
Ceramics Private Limited, Ahmedabad by the Additional Director General,

Directorate of Revenue Intelligence, Ahmedabad directing them to show cause

to the -

lU Commissioner of Customs, Ahmedabad as to why:

(a) The classification of the "Ceramic Printing Ink' imported under Bills of
Entry listed in Coloumn No. 02 of Annexure A-1 & Annexure A-2 under
CTH 32071090 should not be rejected and the goods be classified under
CTH 32 15 I 190 and the Bills of Entry be assessed accordingly.

(b) The differential amount of customs duty aggregating to Rs. 75,60,294 l-
as detailed in Annexure A- 1 & A-2 to the SCN leviable on the "Ceramic
Printing Inkl covered under Bills of Entry as listed in Coloumn No. 02 of
Annexure A-1 & A-2 , should not be demanded and recovered from them
under Section 28 $) of the Customs Act, 1962, along with applicable
interest under Section 28 AA (erstwhile Section 28 AB) of the Customs
Act, 1962.

(c) 1,56,785 Kqs of Ceramic Printing Ink imported under Bills of Entry as

listed in C o. 02 of Annexure A-1 & A-2 to the SCN should not
be held iiable to conhscation as per provisions of Section I 1 1 (m) of
Customs Act, 7962.

(d) Penalty should not be imposed on them under Section 112 (a) I ll4{ of
the Customs Act, 1962, for the reasons discussed above.

(e) Penalty should not be imposed on them under Section 1 14AA of the
Customs Act, 1962, for the reasons discussed above

@
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7l2l Additional Commissioner of Customs (Import), Air Cargo Complex,

Sahar, Andheri (E), Mumbai as to why:

(a) The classification of the "ceramic Printing Ink" imported under Bills of

Entry listed in Column No. O2 of Annexure A-3 under CTH 32071090

should not be rejected and the goods be classified under CTH 3215119O

and the Bills of Entry be assessed accordingly.

(b) The dilferential amount of customs duty aggregating to Rs. I'O1,851/-
as detailed in Annexure A-3 to the SCN leviable on the "ceramic Printing
InlC covered under Bills of Entry as listed in column No. 02 of Annexure

A-3, should not be demanded and recovered from them under Section 28

(4) of the Customs Act, 1962, along with applicable interest under

Section 28 AA (erstwhile Section 28 AB) of the Customs Act, 1962.

(c) 16,O(X) Kgs of Ceramic Printing Ink imported under Bills of Entry as

listed in Column No. O2 of Annexure A-3 should not be held liable to
confiscation as per provisions of Section 111 (m) of Customs Act, 1962 -

(d) Penalty should not be imposed on them under Section ll2 lal I 1l4A of

the Customs Act, 1962, for the reasons discussed above.

(e) Penalty should not be imposed on them under Section 114AA of the

Customs Act, 1962, for the reasons discussed above

7(3) Additional Commissioner of Customs (Import) JNCH, Nhava Sheva,

Raigad, Maharashtra as to whY:

(a) The classification of the "Ceramic Printing Ink" imported under Bill of
Entry listed in Column No. 02 of Annexure A-4 under CTH 32071090

should not be rejected and the goods be classified under CTH 3215119O

and the Bill of Entry be assessed accordingly.

(b) The differential amount of customs duty aggregating Rs. 5,3O,1221' $
detailed in Annexure A'4 to the SCN leviable on the "Ceramic Printing
Ink' covered under BilI of Entry as listed in column No. 02 of Annexure

A-4, should not be demanded and recovered from them under Section 28

(4) of the Customs Act, 1962, along wit.l- applicable interest under

Section 28 AA (erstwhile Section 28 AB) of the Customs Act, 1962'

(c) 1O,5(X) Kgs of Ceramic Printing Ink imported under Bill of Entry as

listed in column No. 02 0f Annexure A-4 should not be held liable to
confiscation as per provisions of Section 111 (m) of Customs Act, 1962 '

(d) Penalty should not be imposed on them under Section ll2 (al I 114A of

the Customs Act, 1962, for the reasons discussed above.

(e) Penalty should not be imposed on them under Section 114AA of the

Customs Act, 1962, for the reasons discussed above

7(4). Further, shri Vlshal Ghanshyam Trivedl, Director of M/s. Vidres lndia

ceramics Private Limited, Ahmedabad, was also called upon to show cause to

the (1) commissioner of customs, Ahmedabad, (2) Additional commissioner of

Customs (Import) Air Cargo Complex, Sahar, Andheri (E), Mumbai and (3)

Additional commissioner of customs (Import) JNCH, Nhava sheva, Distt-

Raigad, Maharashtra as to why Penalty should not be imposed on him under

Section 112(a) and 114AA of the Customs Act, 1962.
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7(51. M/e. Sunder Balan (Customs Broker), Ahmedabad was called upon to
show cause to the Commissioner of Customs, Ahmedabad as to why Penalty

should not be imposed on them under Section 112(a) of the Customs Act,
1962, for the reasons discussed above.

7161. Mta. Dawn India (Customs Broker), Mumbai was called upon to show

cause to the (1) Additional Commissioner of Customs (Import) Air Cargo

Complex, Sahar, Andheri(E), Mumbai and (2) Additional Commissioner of
Customs (lmport) JNCH, Nhava Sheva, Tal-Uran, Distt- Raigad, Maharashtra
as to why Penalty should not be imPosed on them under Section 112(a) of the

Customs Act, 1962, for the reasons discussed above.

8. The Director (Customs), Central Board of Excise & Customs, New Delhi
vide Order F.No.437 l98l2}l4-Cus.lV dated 25.08.2014 authorised the
Commissioner, Customs, Ahmedabad to act as a Common Adjudicating
Authority in the instant case.

9. A corrigendum to the said Show Cause Notice was issued on 04.03.2015
for rectiffing certain minor typographical errors.

10. Another Corrigendum dated 22.08.2016 was also issued from F.No.

DRI/AU/ GRU -60 I 2Ol3 (Vidres lndia) / I 828. Vide the aforesaid corrigendum,
para 5 of the SCN has been renumbered as para 5. 1 and a new para 5.2 has

been added, which incorporates recovery of certain data/documents stored in a
hard disc and also the statement of Shri Bhavesh K Maniar, partner of M/s
Krishna Colour Chem, Morbi.

TRANSFER TO CALL BOOK

11. I note that the Importer has fi1ed the SCA No. 1743612016 before the

Hon'ble High Court of Gujarat against the said corrigendum dated 22.08.2016

by contending that by issuing the corrigendum, "the basis of the Show Cause

Notice has got materially changed" and the Hon'ble High Court stayed the

proceedings based on the corrigendum. Accordingly, the case was transferred

in the Callbook.

SPECIAL CTVIL APPLICATIOH NO. 17436 0F 2016 IN HON'BLE HIGH
COURT OF GUJARAT

12. The Hon'ble High Court vide order dated 22.06.2026 has disposed of the

SCA in favor of the importer. The final order is reproduced hereunder for the

sake of brevity:

"19. Ot the ouerall analgsi"s of facts and the statutory sclrcme gouerning
the issue raised before us, u)e are of the opinion that the action of tLe
respondent-department in issuing the impugned Corigendum was uncalled

for. Hence, the urit petition succeeds. The reqtondents are directed to
pa,ss final orders o^ the pnoceedlngs inltlated uide slaut cause
notlce dated 7O.O4.2O74 lgnoring tlla lnpugned Cortgendun, doted
22.08.2016 (Annexure-F), u;tthtn a perlod of 06 (slx) ueeks Jrom thc
date of recelpt of thts order. RULE is made absolute. No order as to
cosfs. "
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WITHDRAWL OF SCN FROM CALL BOOK

13. In pursuance of the Hon'b1e High Court order dated 22.06.2026, the case

was withdrawn from Call book on O3.O7 .2026 for adjudication.

14. REPLY SUBMITTED BY M/S VIDRES INDIA CERAJVIICS PVT. LTD., AND
SHRI VISHAL GHANSTTYAM TRTVEDI, DIRDCTOR OF M/S VIDRES INDIA
CERAMICS PVT LTD:

14.1 M/s. Vidres India Ceramics hrt. Ltd. and Shri Vishal Ghanshyam
Trivedi, Director of the company, vide common reply dated 10.12.2014 and
further written submissions dated 11.O7.2016, denied the allegations made in
the Show Cause Notice. They submitted that the imported goods were correctly
declared as "Pigments" classifiable under CTH 3207lO9O and there was neither
any misclassification nor any mis-declaration, suppression of facts or wilful
misstatement on their part. They contended that they had been importing
identical goods from M/s. Vidres S.A., Spain for several years and that similar
products imported by various other importers had also been classified under
cTH 3207.

14.2 "ft,at all the Bills of Entry were assessed frnally by the competent
Customs officers after examination of the Bills of Entry, invoices, packing lists,
Bitls of Lading/Airway Bills and other import documents. Therefore, the
proposal to reopen the concluded assessments under Section 28 of the
Customs Act by invoking the extended period of limitation is without
jurisdiction and legally unsustainable.

14.3 That the proposal to classiff the goods in question as "Printing Ink" was
fundamentally erroneous, as the goods were admittedly used in the ceramic
industry and were not pastes obtained by mixing black or coloured pigments
with a vehicle; that in common trade parlance the goods were known as
"pigments", "ceramic colours", "ceramic pigments", or "raw materials for
ceramic tile plants", and not as "printing ink" or "ink"; that the HSN

Explanatory Notes under Headings 3207 and 3215 clearly show that the goods

in question were appropriately classifiable under CTH 32071090 as pigments;
that the clarifications furnished by their Director during the recording of his
statement on O6.09.2013, when examined in the light of the HSN Explanatory
Notes under Headings 3207 and 32 15, clearly supported the classification
adopted by them in the Bills of Entry, leaving no doubt regarding the

correctness of the declared classifrcation.

14.4 That the test report of the Customs laboratory, Kandla, confirms that the
sample was a "preparation containing inorganic oxide (pigment) in solvent"- The

said report itself established that the goods contained inorganic oxide

preparations, thereby supporting classification under Heading 3207. They

submitted that the laboratory had neither opined that the goods were printing
ink nor answered the specific query whetJrer the products were obtained by
mixing frnely divided pigments with a vehicle.

14.5 That the explanation made by their Director on O6.09.2013 was correct.
It was clarifred by him that Ceramic colours are in form of powders and they
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are mixed with medium like Polyethylene Glycol to form paste which means

that the goods imported by them were not in form of a paste; that it was also

clarified by him that ceramic tiles were fired in kiln after printing, and that
normal ink cannot withstand high temperature of kiln. This clarihcation shows

that explanatory notes under heading 3207 about firing at high temperature

after application is satislied in case of the goods imported by them.

14.6 That explanatory notes of Heading 3207 specifically cover prepared

pigments, prepared colours and similar preparations used in the ceramic

industry, glass industry and for colouring or finishing metal articles- They

emphasized that the imported goods satislied all the essenlial characteristics of
Heading 3207 as they were preparations containing inorganic oxides intended

for ceramic applications. On the other hand, heading 3215 covers printing inks
which are pastes obtained by mixing finely divided black or coloured pigments

with a vehicle for ordinary printing purposes. It is further explained that the
vehicle consists of either natural resins or synthetic polymers, dispersed in oils
or dissolved in solvents, and contains a small quantity of additives to impart
desired functional properties. Shri R Dashrathan during the cross-examination
has deposed that solvent was the vehicle in the product, but it was neither
natural resin nor synthetic polymer, but it was a chemical. Accordingly, the
imported goods did not satisry the description of printing ink under Heading

3215.

14.7 That the DRI authorities on their own had sent samples of the goods to

the Customs Laboratory, Kandla and their report was that the goods were a
preparation containing inorganic oxide (pigment) in solvent. The Laboratory
could not ascertain whether the goods were ink or pigment; that the query of
DRI whether the product was obtained by mixing a hnely divided black or
coloured pigment with a vehicle was not replied by the Customs l,aboratory,
Kandla. Since this report did not help t.Ile cause of DRI, they had consulted
CRCL, New Delhi. Same queries were sent to CRCL, New Delhi, but no answer
was sought on the precise query whether the goods in question were mixture
formed by heat treatment of oxides or salts with or without fluxes or other
substances, and whettrer they were fired at high temperature after application.
The CRCL report merely described the product as a preparation based on
inorganic colouring matter and thereafter referred to literature indicating that
such compositions could be used in inkjet printers on clay-coated surfaces.
When the said Chemical Examiner Gr.lI has reported that actual use of the
product might be ascertained, what prompted him to write further with
reference to literal evidence and use of the product in inkjet printer is baffling,
and this approach of the Chemical Examiner Gr.II of CRCL New Delhi raises
serious doubts.

14.8 The noticees strongly objected to the reliance placed upon the CRCL

report on the ground that no representative samples of their imported
consignments had ever been drawn or tested. They submitted that the reports
relied upon in the Show Cause Notice pertained to samples allegediy drawn
from M/s. Krishna Colourchem and there was no evidence whatsoever to
establish that the products imported by M/s. Krishna Colourchem and those
imported by M/ s. Vidres were identical. There is no confirmation or any
communication from the Spanish manufacturer to support the aforesaid claim
of the DRI that the goods imported by both the parties were of the same type.
In the absence of such evidence, the laboratory reports of another importer
could not legally be relied upon against them. They further argued that

@
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question that arises about the reliability and genuineness of the report of
CRCL, New Delhi because the said report is not only self-contradicting but also

not answering the question whether the goods tested and analysed were

prepared pigments or similar preparation as explained at Notes under Heading

3207 of HSN or not. They also sought cross-examination of the Chemical

Examiners and the DRI officers responsible for referring the samples for
testing.

14.9 That the essenlial distinction between Heading 3207 and Heading 3215

lay in the composition, intended use and method of application of the products.

The goods of heading 3207 are used in the ceramic industry, glass industry or

for colouring or frnishing metal articles whereas printing ink are not products

meant to be used in such specific industries like ceramic, glass or metal

articles; and thus, the essential distinction is the industry wherein the goods

are used, or meant to be used. The second distinction is the essential elements

used in the products because oxides are the main element used for prepared

pigments and similar preparations, whereas black or coloured pigments are the

main element used for producing printing inks. Oxides to which heat
treatment is given are neither used nor usable for production of printing inks
whereas prepared pigments and similar preparations are mixtures formed by
the heat treatment of oxides. The third distinction is the method of using i.e.

application of the product, because prepared pigments and similar
preparations of heading 3207 are frred at high temperatures after application,
whereas no such firing at high temperatures is involved when print inks are

used for printing, writing or drawing.

14.1O They further questioned the reliability of the laboratory reports by

contending that the testing methodolory adopted by the Chemical Examiner
had not been disclosed and proper sampling procedures prescribed under
departmental instructions had not beeryfollowed. They also pointed out that
during cross-examination, the Chemical Examiner admitted that this was the

hrst such sample examined by him and could not explain the methodologr

adopted for determining various parameters such as organic oxide, solvent and

ash content. Opinion of the Chemical Examiner in these circumstances cannot

be relied upon for any purpose whatsoever, notwithstanding the fact that the

goods tested and analysed by him were not in the ones imported by M/s
Vidres. It was further stated that the goods in question are known and

described as 'pigments' in the market.

14.11 That the burden of proving classifrcation squarely rested upon the

Department. ln support of their arguments, they had relied and cited the

decisions in the cases of Aravali Forgings Ltd.- 1994 (70) ELT 693 Indrol
Lubricants and Specialities Ltd. - 1996 (83) ELT 432. TLle Revenue had failed

to establish either that Heading 3207 was inapplicable or that the imported
goods positively satisfied the requirements of Heading 32 15.

14.L2 T:ne noticees also challenged the invocation of the extended period of
limitation under Section 28$l of the Customs Act. They submitted that all Bills

of Entry had been filed along with complete import documents and all material
facts had been fully disclosed before the assessing officers. If the Department

had any doubt regarding classifrcation, it was open to the assessing officers to

draw samples and get the goods tested at the time of assessment. Failure to do

so could not subsequentiy be attributed to suppression or wilful misstatement
on the part of the importer. They further submitted that mis-classifrcation,
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mis-declaration, suppression of facts, mis-statement, etc. cannot be made

against an assessee unless there was evidence to establish that the assessee

deliberately supplied wrong information to the Revenue ofhcers when called for
or the assessee withheld information from the officers though called for. In
support of their argument, they had relied and cited certain case laws viz.,

Padmini Products Chemphar Drugs & Liniments - 1989 (43) ELT 195 (SC) and
1989 (40) ELT 276 (SC), Continental Foundation - 2OO7 (2161 ELT 177 (SCI,

Jaipralash lndustries Ltd. - 2OO2 (146) ELT 481 (SC).

14.13 That the proposal for confiscation of the goods was not legally
sustainable since all the consignments had a,lready been finally assessed, duty
had been paid and the goods had been cleared for home consumption. As the
goods had neither been seized nor provisionally released, conhscation after
clearance was not permissible in law. In support of this contention, reliance
was placed upon the decisions in Manjula Showa Ltd. 2OO8(227) ELT 330 and
Shiva Kripa Ispat Pvt. Ltd. 2009 (235) ELT 623 (LB).

14.14 As regards the proposal for imposition of penalties, the noticees
contended that there was neither any deliberate violation of law nor any
intention to evade payment of duty. Relying upon the judgment of the Hon'ble
Supreme Court in Hindustan Steel Ltd., they submitted that penalty cannot be

imposed merely because it is legally permissible and that penal action requires
proof of contumacious or dishonest conduct. It was further argued that Shri
Vishal Ghanshyam Trivedi had acted only in his capacity as Director of the
company and had not dealt with the imported goods in his personal capacit5r.

Reliance was placed upon the decision in Z.U. Alvi V/s CCE, Bhopal reported
in 2OOO (36) RLT 721 to cor-.tend that no personal penalty was imposable upon
him.

14.15 On the basis of the above submissions, the noticees requested that all
the allegations relating to misclassification, demand of differential duty,
conhscation of goods and imposition of penalties be dropped in the interest of
justice.

REPLY Or. M/S SUNDER BAI,AN, AHMEDABAD, CHA

15.1 M/s. Sunder Balan, Customs Broker, vide letter dated 10.O5.2014, denied
all the allegations made in the Show Cause Notice and submitted that the
essential ingredients for imposition of penalty under Section 1 12(a) of the
Customs Act, 1962 were not attracted in their case. They contended that they
had neither committed any act nor omitted to perform any duty which rendered
the imported goods liable to confiscation, nor had they abetted any alleged
evasion of customs duty.

15.2 That there was no mis-declaration or misclassification of the imported
goods, as the Bills of Entry had been filed along with all requisite import
documents and the goods had been examined and assessed by the competent
Customs officers. The classification of the goods under CTH 3207 and the
corresponding assessment of duty had been duly approved by the assessing
ofhcers after verihcation of the import documents and the description of the
goods. They further pointed out that similar goods imported through Nhava
Sheva Customs House had also been assessed under CTH 3207 and it was
only subsequently that the DRI took the view that the goods were classihable
under CTH 3215 as "printing ink".

@
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15.3 That the allegation that the importer was aware of the actual nature,

description and end-use of the goods, while continuing to describe them as

"pigments" to avail undue benefrt, did not establish any role or involvement on

the part of the Customs Broker. They contended that they had merely hled the

Bills of Entry based on the documents furnished by the importer and had not
become a party to any alleged mis-declaration or evasion of customs duty.

15.4 That they had discharged all their obligations as a Customs Broker by
verifying the genuineness of the importer and the authenticity of the

documents furnished by the importer. The description deciared in the Bills of
Entry was identical to that appearing in the import documents' Since all
relevant documents were placed before the assessing offrcers and there was no

allegation of any forged or fabricated document, no negligence or omission
could be attributed to them. They further contended that there was no

requirement for them to call for technical literature or catalogues, particularly
when identical goods had already been assessed by Customs under CTH 32O7.

15.5 With regard to the statement dated 12.12.2013 of Shri Sunil Modi, they

submitted that the same had no evidentiary value in determining the

classification of the imported goods. They argued that classihcation of goods is

purely a question of law requiring interpretation of the Customs Tariff and HSN

Explanatory Notes, which falls within the exclusive domain of the assessing

authorities and cannot be decided on the basis of statements or admissions of
any individual, including an employee of a Customs Broker. In support of their
claim, they had cited and relied on the following judgements:

(i) Commissioner V/s Ishaan Research Lab Pst. Ltd. 2008(230) ELT 7 (SC)

(ii) Shahnaz Ayrrrvedics 2OO4 (1731 ELT 337 (A11.)

(iii) Haryana Roadways Engg. Corpn. Ltd. 20O1(131lELT 662
(iv) Wipro Ltd. 2oos (1791 ELT 211

15.6 That penalty under Section 112(a) could be imposed upon a Customs

Broker only where it is established that the broker had knowingly filed false

declarations or had consciously assisted or abetted the importer in evasion of
duty. In the present case, no evidence had been produced to establish any

knowledge, mala fide intention or deliberate involvement on their part. In
support of this contention, they relied upon the decision of the Hon'ble Gujarat
High Court in Vaz Forwarding Ltd. 2OOl (2661ELT 39 and several other judicial
pronouncements.

15.7 That they had acted bona frde and strictly in accordance with the

obligations cast upon them under the customs House Agents Licensing

Regulations. There was no violation of Regulation 13(d), as they had no

knowledge of any alleged mis-declaration or misclassilication and had faithfully
filed the Bilts of Entry based on the documents furnished by the importer.
Therefore, it was submitted that the present one is not a case where they have

done anything or they have omitted to do anything or they have abetted any

such doing or omission which would render the goods in question liable for

confiscation and hence proposal to impose penalty on them is unsustainable
and desewes to be vacated in the interest ofjustice.

Reply of M/s Dawn India, Mumbai (CHA|

16.1 M/s Dawn India, Mumbai, through their Advocate Shri Anil L. Balani,

vide letter dated 05.11.2014 & 10.11.2014, denied the allegations in the Show
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Cause Notice and submitted that they had acted bona hde in the normal
course of business as a Customs Broker. They contended that there was no

evidence of deliberate mis-classihcation or any intention to assist the importer
in evasion of Customs duty. They had received only their normal clearing
charges, no extra consideration was paid to them, no person examined under
Section 1O8 had implicated them, and all documents received from the

importer were duly liled before Customs without suppression or concealment.

16.2 That the importer had specihcally instructed them to classiff the goods

under CTH 3207 as "Pigments" and they merely acted on such instructions. It
was argued that the proper officer was competent to reject the declared

classification, examine the goods, obtain test reports and determine the correct
classification. Since the Bills of Entry were assessed by Customs after scrutiny,
the Customs Broker could not subsequently be faulted for the classihcation
accepted by the Department.

16,3 It was further contended that the dispute involved interpretation of the
Customs Tariff and was not a simple issue. The Department itself had
undertaken detailed investigation before proposing classilication under CTH

3215, which showed the complexity of the matter. As a Customs Broker, they
relied upon the invoices and documents supplied by the importer describing
the goods as "Pigments" and had no reason to believe that they were

classifiable as printing ink.

16.4 The issue involved is purely interpretation and there is complete absence

of malafide. In the case of Northern Plastics Ltd. 1998 (101) ELT 549 (SC) the
Hon'ble Supreme Court has held that - " Declaration uas in the nature of a
claim made on the basis of tle belief entertained bg tle appellant ond tLrcrefore,

cannot be said to be mis4eclarotion as contemplated by Section 111(m) of the
Custom.s Act.".

16.5 Referring to the statement of Shri Rajiv Desai dated O2.O1.2O14, they
submitted that the distinction between "Pigment" and "Ink" came to their
knowledge only during investigation when they were shown the Explanatory
Notes and contradictory invoices. They further submitted that the checklists
were always approved by the importer before frling the Bilis of Entry and that
M/s Vidres was an SVEi-registered importer whose imports had been regularly
accepted by the Department.

16.6 They further argued that Heading 3207 specihcally covers ceramic colours
whereas Heading 32 15 does not specifically mention ceramic inks; that the
alternative classihcation under Heading 3215 was brought to their notice only
during investigation; that the importer had himself provided the classification
and no statement recorded during investigation attributed any role to the
Customs Broker in the alleged misclassification. There was no intent on their
part to aid or assist the importer in mis declaring or misclassifying the goods.

16.7 Accordingly, they contended that they had committed no act rendering
the goods liable to confiscation under Section 111(m) and, therefore, no penalty
under Section I l2(al was imposable. In support of their defence, they had
relied and cited the following judgements:

(i)

(ii)
(iii)

Hindustan Cargo Ltd. - 2OO7 (22O) ELT 349 (Tri.)
Liberty Marine Syndicate R/t Ltd. - 2lO (259]' ELT 550 (Tri)
Irma Impex - 2OlO (2521 ELT 253 (Tri) e
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(iv) Cargo & Travel Services (P) Ltd. - 2O1O (252], ELT 82 (Tri.)

(") H.S. Cox & Co. Pvt. Ltd. -2OO9 (246l EL"t 621 $nl
(vi) International Exim Agency - 2OO9 (.242], EL"f 267 Gnl
(vii) Premier Instruments & Controls Ltd. - 2008 (2271ELT 139 (Tri.)

(viii) C Natvarlal & Co. Fina-l Order No. A/5/2O13-WZBICSTB/C-I dated 20.12.2012
passed by the CESTAT, Mumbai in Appeal No. C/ 1029/ 12-Mum.

16,8 That M/ s Vidres was a reputed importer, had cooperated with the

investigation and agreed to pay the differential duty. In such circumstances,
proceeding against the Customs Broker was unwarranted. They therefore
prayed for dropping of the proceedings and Srant of a personal hearing.

16.9 Vide further letter dated Ol.L2.2Ol4, M/s Dawn India reiterated that the
Customs Laboratory at Kandla had not certified the goods as printing ink and
the Show Cause Notice did not allege any conspiracy between them and the
importer. They submitted that Regulation ll(d) of the Customs Brokers
Licensing Regulations, 20 13 does not cast any obligation upon a Customs
Broker to determine the correct tariff classification, which is the responsibility
of the importer and the assessing officers. They also contended that the opinion
expressed by Shri Raj iv Desai during investigation regarding classification had
no legal va1ue, as he was not the competent authority to decide classification.
Since the importer was a manufacturer of ceramic tiles requiring pigments,

there was no reason for them to suspect the correctness of the description or

classihcation declared by the importer. They accordingly requested that the
proceedings against them be dropped and no penalty be imposed.

CROSS EXAMINATIO N & PERSONAL HEARING

17.1. On behalf of M/s Vidres, Shri Vishal Ghanshyam Trivedi and M/s

Sunder Balan; Shri Kuntal Parikh Advocate a,long with Shri Sunder Balan

appeared on 71.12.2014 and sought the cross-examination of the Chemical

Examiner who had furnished the technical opinion.

17.2. ln respect of M/s Dawn India, Shri Anil Balani, Advo':ate, and Shri Rajiv

Desai, Partner of M/s Dawn India, appeared for personal hearings held on

10.11.2014 and 02.72.20L5. They submitted that written submissions had

already been furnished vide letters dated 05'11.20 l4' 10.11.2O14, and

OL12.2O14 and the same may be taken on record'

17,3. The cross-examination of Shri R. Dashrathan, Joint Director, Customs

Laboratory, Kandla, was conducted by Shri Paresh Dave, Advocate, on

lo.l2.2ol5. Subsequentiy, Shri Paresh Dave submitted that the samples sent

for testing had been drawn from the premises of M/s Knshna colour chem

and not from M/s Vidres.

17.4. Shri Paresh Dave, Advocate, and Shri Sunder Balan attended the

personal hearing held on ll.o7.2oL6. Shri Dave furnished written submissions

dated 1 l.07.2016 arrd reiterated the contents thereof. With regard to the

OIO No. AHM-CUSTM-OOO COMMR-O6-2O26-27



Page 19 of 24

allegations against Shri Sunder Balan, they reiterated the written submisslons

made vide letter dated 10.05.2014.

DISCUSSION AND FINDINGS:

18. I have carefully gone through the Show Cause Notice, the written

submissions filed by all the noticees, the records of personal hearings, the

cross-examination proceedings, the order of the Hon'ble High Court of Gujarat,

the documentary evidence placed on record and the applicable statutory

provisions.

19. From the facts of the case and submissions of the Noticees, I frnd issues

for consideration before me in the present SCN are as under:

(i) Whether classification of the goods i.e. "Ceramic Printing Ink"

imported under Customs Tariff Item No. 32O71O9O vide various

Bills of Entry as detailed in Annexure-A1 to A-4 to the SCN should

be rejected and correctly classified under Customs Tariff Item No.

32 15 1 190 and the Bills of Entry should tre re-assessed

accordingly?

(ii) Whether the "Ceramic Printing InlC (1,83,285 Kgs) having

assessable value of k. 29,64,72,L3,41-, lRupees Twenty-Nine

Crore, Sixty-Four Lakh, Seventy-Two Thousand, One Hundred

and Thirty-Four onlyf imported under various Bill s of Entry as

detailed in Annexure-Al to A,4 to the Show Cause Notice are liable

to confrscation?

(iii) Whetlrer the differential Customs Duty of Rs. 88,92,2671-

(Rupees Eighty-Eight Lakh, Ninety-Two Thousand, f\lo
Huadred and Sixty-Seven onlyl on 'Ceramic Printing Ink'

imported vide various Bills of Entry as detailed in Annexure-Al to

A-4 to the SCN is liable to be demanded and recovered under

Section 2a$l of ttre Customs Acl, 1962, along with applicable

interest in terms of Section 28AA (erstwhile Section 28 AB) of the

Customs Act, 1962?

(iv) Whether the Importer is liable for penalty under Section

1L2(al I 114A & 114AA of the Customs Act, 1962?

(") Whether Shri Vishal Ghanshyam Trivedi, Director of M/s. Vidres

India Ceramics Private Limited, Ahmedabad is liable for penalty

under Section 1 12(a) and Section 1 14AA of the Customs Act,

t962?
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(vi) Whether M/s. Sunder Balan (Customs Broker), Ahmedabad is

liable for penalty under Section 112(a) of the Customs Act' 1962?

(vii) Whether M/s. Dawn lndia (Customs Broker), Mumbai is liable for

penalty under Section 112(a) of the Customs Act, 1962?

19.1 I Iind that Duty liability with interest, confrscation of goods and penal

liabilities would be relevant only if the main point stated at Sr. No. 19(i) supra

is decided in line with the classihcation proposed in the Show Cause Notice.

Thus, the main point is being taken up firstly for examination.

20.. Vlhether classifrcation of the goods i.e. 'Ceramic Printiug Ink"

imported under customs Tariff Item No. 3,2O7LO9O vide various Bills of

Entry as detailed in Annexure-Al to A-4 to the sclt should be rejected and

correctly classified under customs Tariff Item No. 3215119O and the Bills

of Entry should be re-assessed accordingly?

2O.l I hnd that the crr.x of the present case is the dispute regarding the

classification of the goods imported by M/s vidres India ceramics Pvt. Ltd. The

Show Cause Notice alleges that the goods imported by the noticee, which are

classihabie as ',Printing Ink" under cTH 32151190, were mis-declared as

"Ceramic Pigment" classified under CTH 32O7|O9O, with the intention of

availing the concessional rate of customs duty under Notification No. 12 l2ol2-
Cus. dated 17.O3.2O12. I further frnd that the impugned goods were imported

through ICD, Sabarmati, Ahmedabad, Air Cargo Complex, Ahmedabad/

Mumbai and Jawaharlal Nehru Port (Nhava Sheva).

2O.2. I find that the present Show Cause Notice substantially relies upon the

same investigation, same manufacturer's literature, same technical reports and

the same classification issue which already stood concluded in the case of M/s

Krishna Colour Chem. The present case arose pursuant to the DRI

investigation conducted against other importer i.e. M/s Krishna colour chem,

Morbi, who was importing similar goods from the same manufacturer. I note

that during the investigation in that case, representative samples of the

imported goods were drawn under a Panchanama dated 01.08.2013 and tested

by the Customs Laboratory, Custom House, Kandla, vide Test Memo No'

Ogl2}l3-74 dated 05.09.2O13. The Custom Laboratory, Custom House,

Karrdla opined tinat "The sample is in the form of brounish colour liauid. It is a

preparation containina inorqanic oide mentl in soluent.". Since the said

report did not conclusively determine the classification of the goods, a second

set of samples was forwarded to the Central Revenues Control Laboratory

(CRCL for short), New Delhi, vide Test Memo No- 2l/2013-14 dated
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26.11.2013. Vide C. No. 3S-CRCLl2Ol3lCL-625 (DRI) dated O2.r2.2O13,

issued on 27.12.2013, the CRCL, New Delhi, opined, in respect of the imported

goods, that 'the sample is in tle form of broutn coloured uiscous liquid. It is a

preparation based on Inorganic colouing matter, glgcolic bodies, pthalates &

organic soluent. Non-uolatile residue = 62.4%, Ash content = 14.8 %o. Aboue

anatgtical ftnding reueals that such compositions find mentioned to be used a's

Printinq Ink. Literal euidence reueals that such ink can be used in the Inkjet

Printers on surface hauing clag coating."

Based on the aforesaid test reports, the manufacturer's literature,

statements recorded under Section 108 and other evidence gathered during

investigation, the DRI reached on a conclusion that the imported goods were

digital printing inks classifiable under Heading 32 15 and accordingly Show

Cause Notices were issued to M/s Krishna Colour Chem as well as the present

noticee.

2O.3. I note that during the adjudication proceedings in the case of M/s

Krishna Colour Chem, the importer relied upon the decision of Juridical Body

of Harmonised System of Nomenclature of the World Customs Organization,

which clarify the imported goods under CTH 32O7.1O. In view of the

significance of the said clarification, the matter was referred by the Chief

Commissioner of Customs, Ahmedabad, to the Joint Secretary (Customs),

CBEC, New Delhi from F No VIII/48-10lTechlCCOl2017 on O3.O2.2O17, for

obtaining the Board's clarification regarding the appropriate classifrcation of

the imported goods.

2O.4. The Joint Secretary (Customs), CBEC, vide communication No.

528114/2OL7-STO(TU) dated 10.O4.2017, forwarded the decision taken by the

Harmonized System Committee in its 58fr Session. The Board clarifred that the

classification dispute of ceramic ink for inkjet technolory was decided during

the 58ft session of the HS committee, it was decided that the product would

merit classification under sub-heading 3207 lO.

2O.5, I further note that, in view of the aforesaid clarihcation issued by the

CBEC, the Show Cause Notices issued to M/s Krishna Colour Chem were

adjudicated and coflsequently, the Adjudicating Authority dropped the entire

proceedings initiated against M/ s Krishna Colour Chem and other noticees

vide OIO No. AHM / CUSTM-OOO-COM -OO 4 - 17 - Ia dated 28.O9.2O 77 .

@
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2o,6. I also hnd that, being aggrieved by the assessment orders passed by the

Assistant Commissioner of Customs, Air Cargo Complex, Ahmedabad,

classi$ring the similar imported goods under CTH 32 15 1 190, M/ s Krishna

Colour Chem preferred various appeals before the CESTAT, Ahmedabad. The
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Tribunal, vide Final Order No. A111936-12000 12023, decided the matter in

favour of the importer and held as follows:

"3.1 We therefore are persuaded to go bg WCO ruling in the instant case to

lnld that the Pigments for ceramic industry etc, capable of industrial use euen

on an ink jet processor will be consi.dered a.s pigment onlA euen if some

solution is added to it ond shnll be classifiable under Taiff Heading 3207.

3.2 We are therefore inclined to ac@pt tle appeal and lnld acardinglg that
tlrc impugned product is corredlg classifiable under taiff item 32O7' as was

initiollg classifi.ed bg the partg.

4. Appeal is allowed."

2O.7 T:rre present proceedings arise from the same investigation which

culminated in the adjudication of M/s Krishna colour chem. The allegations,

technical literature, reliance on the laboratory reports, manufacturer's

catalogue and the proposed classifrcation under Heading 3215 are

substantially identical. Therefore, judiciat discipline requires that, in absence

of any distinguishing facts, the same view should ordinarily be followed.

21. I further hnd that the aforesaid order of the Hon'ble CESTAT,

Ahmedabad has been accepted by the Department and has attained finality. No

material has been placed on record to show that the said order has either been

stayed or reversed by any superior juclicial forum. Consequently, the issue

regarding the classification of ceramic inks used in inkjet technoloSr stands

concluded in terms of the declsion of the Harmonized system committee, as

accepted by the Board and affirmed by the Hon'ble Tribunal. I also note that

the Final order passed by the Hon'ble cESTAT, Ahmedabad has admittedly

been accepted by the Department and rro contrary judicial, pronouncement of

any superior forum has been brought on record. Judicial discipline requires

that the same view be followed in the present proceedings; involving identica-l

goods, identical manufacturer, identical end-use and substantiaily identical

evidence.

22. In view of the foregoing facts, I find that the classification of the

impugned goods is no longer res integra. The Harmonized System committee,

in its 58th session, specifically held that ceramic inks for inkj et technolory are

classilrable under Heading3207.lo. This view has been accepted by tl.e Board,

and, accordingly, the Show cause Notices issued to M/s Krishna colour chem

were dropped by the adjudicating authority. The said view was subsequently

affirmed by the Hon'ble CESTAT, Ahmedabad, and the Department has

accepted the Tribunal's decision. I also note that the order dated 22.06.2026 of

the Honble High Court of Gujarat is also accepted by the Department. In these

circumstances, judicial discipline requires that the same classification be

adopted in the present case, particularly when the goods involved are identical
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in nature and use, and the present case is based on the investigation

conducted against M/s Krishna Colour Chem. I, therefore, hold that the goods

imported by the importer are classiliable under CTH 3207.IO.

29. Since I have aiready held that the imported goods are correctly

classilrable under Heading 3207.1O, I do not consider it necessary to examine

the rival contentions regarding the evidentiary value of the laboratory reports,

cross-examination of witnesses or the individual submissions on limitation and

penalties.

24. Consequently, the allegation of misclassification and the consequential

proposals for recovery of differential duty, confiscation of the goods, and

imposition of penalties do not survive. Once the very basis of the allegation

regarding mis-classihcation fails, the consequential allegations of wilful

suppression, mis-declaration, short-payment of duty, confrscation under

Section 111(m) and penalties under Sections ll2(a), 114,A' and 114AA

automatically fail. Accordingly, I hold that the Show Cause Notice dated

lO.O4.2Ol4, as amended by the Corrigendum dated 04.03.2O15, issued to all

the noticees, is liable to be dropped.

25. Accordingly, I pass the following order:

ORDER

(i) I drop the proceedings initiated against M/s Vidres India Ceramics Pvt.

Ltd., Shri Vishal Ghanshyam Trivedi, M/s Sunder Balan and M/s Dawn India

in the show cause notices No. DRI/AZU IGRU-6O l2ol3 (Vidres India) dated

lO.O4.2Ol4 and corrigendum dated 04.03.2015.

(ii) Consequently, the proposals regarding rejection of classifrcation,

reassessment of Bills of Entry, demand of differentia,l duty, recovery of interest,

confiscation of imported goods, penalties under Sections 112(a), 114A and

114AA, are dropped.

(ii| The Show Cause Notice dated 1O.04.2014 read with Corrigendum dated

04.03.2015 stands disposed of accordingly.

7'
fi

(Manish Kulhary)
Commissioner,

Customs, Ahmedabad

F. No. VIII/ 10-1 1/Commr/o&A I DRt / 2014

DrN: Ao2tu l.r I Oil00ooC Fbo6p
BY SPEED POST A.D.
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To,
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1. M/s. Vidres India Ceramics Private Limited, (IEC No. 0806007265), 306,
Sarthik Square, Nr. Pizza Hut, S. G. Road, Ahmedabad, Gujarat-380054

2. Shri Vishal Ghanshyam Trivedi, Director of M/s. Vidres India Ceramics
Private Limited, 306, Sarthik Square, Nr. Pizza Hut, S. G. Road,
Ahmedabad, Gujarat-380o54

3. M/s. Sunder Balan, 605, Suyojan, Milan Park Society, Nr. President
Hotel,Off. C.G. Road, Chhatralaya Marg, Navaragpura, Ahmedabad

4. M/s. Dawn India, 411, Apeejay House, 130 Bombay Samachar Marg,
Mumbai- 4OOO23

CoDv to:

(1) The Chief Commissioner of Customs, Gujarat Customs Zone,

Ahmedabad.
(2) The Additional Director, Directorate of Revenue Int-elligence, Ahmedabad

Zonal Unt! Unit No. 15, Magnet Corporate Park, Off' Sola Over Bridge,

Thaltej, Ahmedabad - 380054.
(3) The Additional Commissioner (Imports), Air Cargo Complex, Sahar,

Andheri (E), Mumbai.
(4) The Additional Commissioner of Customs (Import) JNCH, Nhava Sheva,

Ta1-Uran, Distt- Raigad, Maharashtra- 4OO7 07 .

(5) The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
(6) The Deputy/Assistant Commissioner of Customs, ICD Khodiyar and

ACC, Ahmedabad
(7) The Superintendent of Customs (Systems) in PDF format for uploading

on the website of Customs Commissionerate, Ahmedabad.
(8) The RRA, HQ, Ahmedabad Customs.
(9) Guard Fi1e.
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