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Shiv Kumar Sharoa, Priacipal Commissioner

Ordst-Jn-Original No: AHM-CUSTM-OOO-PR.COMMR-32-2O25-26 dated
L7.1L.2O25 in the case of M /s Grasim Industries Limited, (Unit: Grasim Cellulosic
Division),Plot No. l,GIDC Vilayat Industrial Estate, Taluka:Vagra,District:Bharuch-
s92072.
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1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.
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2. Any person deeming himself aggrieved by this Order may appeal against t1lis
Order to the Customs, Excise and Service Tax Appellate Tribuna.l, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistalt Registrar, Customs, Excise and Service Tax
Appellate Tribunal, 2nd F1oor, BahumaJi Bhavan, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmednbad - 38OOO4
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3. The Appt:al should be frled in Form No. C.A.3. It shall be signed by the persons
specifled in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It sha-ll
be frled in quadruplicate and shall be accompanied by arl equ a-l number of
copies of the order appea.led against (one of which at least shall be certified
copy). A11 supporting documents of the appeal should be forwarded in
quadrupJicate.

4. r{ftf, frrsd drd 6T Bflur \rd rrff, }' snw qlfe t, qn qm i drRo el qrgrfr dqT

ush wq fu's entqr & fd-E-g stfid ol rd A, sv+1 rfi B-f,fr fl qPdrf, E-d,i-{ d qrqrft {-s-{i
t o-q t oc q-+'sqrFrd sfr dO r

4. The Appeal including the statement of facts and the grounds of appeal sha.ll be
fiIed in quadruplicate and sha.ll be accompanied by an equal number of copies of
the order appealed against (one of which at least shall be a certified copy.)

s. erfio or qq, effi errdr Ed C d.n \,?i {S €fet6 \'d frd ile rr.rdr fu{rq b B+ qfid
fi o.Rufifi ss sfrff& oiarfa tqn o-m qrBs qE tS o,Rofr a1mry5sp F-qifr-d o.-{-{r

sIBsr

5. The form of appeal sha-Il be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appeals without any argument or
narrative and such grounds should be numbered consecutively.

6. fifrq frqr {-o. efQffqq,1e62 o1 qnr rzs Q } Bqffifr A oiirfa EqfR-d trts fus R{n
q{ fid Rrd B, EEt b Gffi rft {r$rg. -d to ol qner I qrqrlq-6 wT o1 d-a } vo+o ft qn
& cH qrt-s'rfr-d rfq grw hsftq 3fir o1qr\rn dqr 16 dq Erw sifi-d b qq, + sp{
€osfu-qqrwnr

6. The prescribed fee under the provisions of Section 129A of the Customs
Act,1,962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any Nationalized
Bank located at the place where the Bench is situated and the demand draft
sha.ll be attached to the form of appeal.

7. {s s{Ttqr }- ffsE Sql {-@, B-frE {-@ q?i Q-dffi{ srfifrq qTqrfu6-rET fr Eo' } z. sz"
q6i {-o. sflt-dr {@ w Sara or U* t eflrdr grr+ni s6i rfr6 g{cnr b dng ftdE }
3-s-6r u6-dH 6-rh erfie +1 qr qr#-fr t I

7. An appeel against this order shall lie before the Tribunal on payment of 7.5o/o ol
the duty demalcied where duty or duty and penalty are in dispute, or penalty,
where penalty alone is in dispute".

8 q-qfdq {@ qftfrqq, 1870 +' 3idlfE frqfR-d fuq eEsR ridfr ful w wtrsl o1qft q{
slgffi :qlqrdq {@ tr+-e ofl il+ srFq r

8. The copy of this order attached therein should bear an appropriate court fee

stamp as prescribed under the Court Fees Act, 1870.

Sub: Show ()ause Notice F.No. VIII/ 1O-22lPr.Commr /O&A/2018 dated 28.03.2021
issued by the Commissioner, Customs, Ahmedabad to M/s Grasim Industries
Limited, (Unit: Grasim Cellulosic Division),Plot No. 1 ,GIDC Vilayat Industria-1 Estate,
Taluka:Vagril,District:Bharuch -3920 12.

M/s Grasim Industries Ltmlted, (Unit: Grasim Ceilulosic Division), Plot No.

1, GIDC, Vilayat Industrial Estate, Taluka Vagra, District Bharuch-392012 (IEC No.
1188001353), (hereinafter referred to as M/s. Grasim' or the Noticee' or 'the

Page 2 of 26



F. No. Vlll/ I0-22 / Pr.Commr/O&A/ 2018

Importer" for the sake of brevity) are engaged in the import of "Product BM 5" &
other products from Adani Hazira Port since 2016.

2. An intelligence input received from the DRI, Ahmedabad, indicated that
"Product BM 5" imported from Hazira Port & other Ports, was classifiable under
Chapter Tariff Heading No. 34029049 attracting 1O7o of Customs Duty as against
7.5% Duty paid by M/s. Grasim. The Noticee filed two self assessed Bil1s of Entry
No.4803533 dated 15.O1.2018 & 4833455 dated 17.01.2O18 for import of "Product
BM 5 (Preparations for Treatment of Texlile Material)'under Chapter Tariff Heading
No.3403910O. Based on the aforesaid intelligence of DRI, both the aJoresaid self
assessed Bills of Entry were recalled from RMS and ordered for Examination for
First Check and drawing of samples for testing to ascertain t}le correct classification
of the product. "Live Samples" were drawn and sent to the Chemica-l Examiner,
CRCL, Vadodara for Test report on 23.01.2018.

2.L The Chemical Examiner, CRCL, Vadodara, forwarded 2 Test Reports in this
regard. Test Report No. RCL/SU/imp/1664 dated 30.01.2018 in respect of Bill of
Entry No. 4833455 dated 17.0 1 .20 18 concluded as under;

"Ttrc sample meets to the requirement of organic surface actiue agent."

Similarly, Test Report No. RCL/SU/Imp/ 1663A&8 dated 29.O1.2O 18/30.01.20 r 8 in
respect of Bill ofEntry No.48O3533 dated 15.01.2018, concluded as under:-

"Each of the tuo samples m.eets to the requirement of organic surfoce
octiue agent."

2.2 The a-foresaid Test Reports clearly indicated that "Product BM S" meets to the
requirement of "Organic Surface Active Agent" and is hence correctly classifiabie
under Chapter Tariff Heading No.34029049 and not under Chapter Tariff Heading
No 3403910O as classified by the Noticee in two self assessed Bills of Entry No.
4803533 dated 15.01.2O18 & 4833455 dated I7.01.2018. Therefore, the goods viz.
"Product BM 5" imported vide Bills of Entry No.4803533 dated 15.01.2018 &
4833455 dated 17.01.2018 mis-classified/ mis-declared by the Noticee appeared to
be liable for confiscation ald therefore the same were placed under seizure vide
Panchnama dated O1.O2.2OlA & 16.02.2018. Subsequently, the issue was decided
vide Order-In-Original No.2/BPS/ADC-SRT/2019 dated 13.6.2019 issued by the
Additional Commissioner, Customs, Surat.

3. The Noticee has frled self assessed Bills of Entry under the provisions of
sub- section (1) of Section 17 of the Customs Aet, 1962 by classifying the goods
under Chapter Tariff Heading No.34039 1OO as detailed in:

(i) Annexure A' for the imported goods declared as "Product BM 5'
(Preparations for Treatment of Textile)" ;

(ii) Annexure El' for the imported goods with description' Product BF:l 2'
(Preparations for Treatment of Textile Materials);

(ffil Annexure C' for the imported goods with description ?roduct BFT 1'
(Preparations for Treatment of Textile Materials)

livl
3.1 The Noticee imported the product namely "Product BM 5" (Preparations for
Treatment of Textile Material) from M/s Giovanni Boz?Etto S.P.A., Italy and
classified the product under Chapter Tariff Heading No.34039I0O [Preparations for
the Treatment of Textile Materials, Leather, Furskins or other Materials] chargeable
to Basic Customs Duty (BCD) @ 7.5 o/. under Notification No: 12/2012-Cus dated
17.3.2012 (Sr. No: 2141 and Notification No: 50/2017-Cus dated 30.6.2017 (Sr. No:
240) through Hazira Port, Surat.'
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5.2 Amongst the Bills of Entry filed by the Noticee earlier at Hazira Port and
listed in Annexure A, Bills of Entry No. 2396420 dated 1 1.O7.2O17 & 2451848
dated 7+.O7.2O 17 for import of the products "BM 5" (Preparations for Treatment of
Textile Materia.ls), "BFT 2"& "BFT 1" under Chapter Tariff Heading No.34039100
along with oiher products were provisiona.lly assessed and samples were drawn and
sent to the Chemical Examiner, CRCL, Vadodara for testing to ascertain the correct
classificatiorr of the products. The Chemical Examiner, CRCL, Vadodara, forwarded
Test Reports for the samples drawn.

(a) Test Report bearing No. RCL/SU/Imp/597 dated 28.08.2017 (RUD-7 | in
respect of Bill of Entry No. 2396420 dated 11.7.2017 for product "BM 5 "
,concluded as under ;

" The sample meets to the requirement of organic surface actiue
preparation. It is other than a textile lubricating preparatiorf

(b) Test Report bearing No. RCL/SU/Imp/772 dated 28.09.2017 and in respect
of Bill of Entry No. 2457848 dated 14.7.2017 for "Product "BFT 2"
conch.rded as under :

" The sample meets to the requirement of organic surface actiue
preparotion. It is other than a tertile lubicating preparatior(

Thus, all the Test Reports confirmed that the products declared as "Product
BM 5", "Product BFT I" and "Product BFT 2" met the requirement of Organic
Surface Active Preparation and/or it is an Organic Surface Active Agent" and they
were other tha! a Textile Lubricating Preparation.

3.3 From the web site of the supplier M/s. Glovanal Bozzetto S.P.A, Italy t.e.

http:/ /www,bozzetto-group.com/en/textile-chemicals/ it appeared that there was
no product by the name 'Product BM 5'listed in the Product lists. However there
was a product by the name 'BIOMEGAPAL" of variant types listed under the
category of "Textile Chemicals" with applications as 'Preparation', 'Dyeing' and
'Fashion Art Chemicals' which appeared to be close to the description of 'Product
BM 5'declared by the Noticee. The product "BIOMEGAPAL" was claimed by the
supplier in the web page to be a wetting-detergent agent; suitable for pre-treatment
of synthetic hbers/ linen yarnfrove and cotton on yarn packages/ wool fulling and
in washing/ desizing of various fabrics/ pad- batch/ cellulose and blended fabrics
in continuous and discontinuous processes; low foaming; biodegradable; non-ionic.
The 'Product BMs' thus appeared to be "Organic Surface Active Agent" and a
Wetting Agent aptly classifiable under Chapter Tariff Heading No.34029049. The

details in this regard have since been removed from the website by the supplier.

3.4 The Noticee also imported other goods namely 'Product BFT 1' and 'Product
BFT 2' (Preparations for Treatment of Textile Materials) through Hazira Port from
M/s. Giovanni Bozzetto S.P.A., Ita1y, classified the same under Chapter Tariff
Heading No.34039100 (Preparations for Treatment of Textile Materials) and paid
Basic Customs Duty(BCD) @7.5 % under Notification No: 5O/2017 (Sr. No:240).

3.5 The Basic Customs Duty (BCD) payable under Chapter Tariff Heading
No.34029O49 is 1O7o as against the Basic Customs Duty of 7.5o/o patd by them as
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(c) Test Report bearing No. RCL/SU/Imp/7al d,ated,4.9.2077 in respect of Bill
of Entry No. 2451848 dated, 14.7.2017 for "Product BFT 1" ,concluded as
under:
" The sample is in the form of white partg mass. It b an organic surface
actiue agent along uith some additiud
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per Chapter Tariff Heading No.3403910O for the products i.e. 'Product BM 5' ,

'Product BFT 1'and'Product BFT 2'.

4, In view of the factual position and evidences brought forth in the foregoing
paragraphs, all the three impugned imported products/goods i.e. (i) Product BM 5
(ii) Product BFT 1 and (iii) Product BFT 2 appear to be appropriately classifiable
under Chapter Tariff Heading No. 34029049. Hence, a-11 the three impugned
products/goods are chargeable with 1O% BCD. It also appears that the Noticee have

wrongly classifred the impugned goods under Chapter Tariff Heading No.34039100
and thus short paid BCD @ 7.5o/o. Hence, the products namely 'Product BM 5',
'Product BFT 1'and ?roduct BFT 2' are required to be classified under Chapter
Tariff Heading No 34029049 and consequently M/s. Grasim is 1iab1e to pay the
differential Customs Duty. The differential Customs Duty for the 'Product BM 5'
imported during the period 2016 lo 2017 has been worked out to Rs.79,54,491/- as

per the details mentioned in the Annexure A' and differential Customs Duty for
'Product BFT 2'imported during the period 2016 to 2017 has been worked out to
Rs.l ,79,727 / - as per the details mentioned in the Annexure B' whereas the
differential Customs Duty for 'Product BFT f imported during the period 2016 to
2020 has been worked out to Rs.7,42,895/ as per the details mentioned in the
Annexure 'C' attached to the Show Cause Notice. Therefore, the tota-1 differentia-l
Customs Duty short paid amounted to Rs. 8a,77 ,ll3l - in respect of the goods

imported vide various Bills of Entry fl1ed at Hazira Port, Surat. The details in this
regard are briefly tabulated below and detailed in the Annexure 'A' , B'& 'C'to the
Show Cause Notice, The Customs Duty short paid was required to be demanded in
terms of Section 28$J of the Customs Act, 7962 along with applicabie interest
under Section 28AA of the Customs Act, 1962.

Name of the
Product

Assessable
Value (Rs.|

Total Duty
Payable Rs.)

Total Duty
Paid in Rs.

Dllfereatial
Duty

Payable by
noticee

(Rs.l

Product BM 5 2s ,54 ,89 ,30 | I - 8,31,8O,9221- 7,52,26,4311 79,54,191 I -

Product BFT 2 57 ,88,3261 22,tO,O521 - 20,30,325 I - 1.,79,727 I -

Product BFT 1 2,33,91,543 I 75,88,853/- 68,45,957 I - 7 ,42,895 I -

TOTAL 2A,50,69,L70I - a,4L,O2,7 t3l - aa,77,tlsl -
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9,29,79,A27 I -

5. The Noticee has subscribed to a declaration as to the truthfulness of the
contents of the Bills of Entry, in terms of Section 46(4) of the Customs Act, 1962 in
respect of all their Bi1ls of Entry. As per Section 111(m) of the Customs Act, 1962,
arry goods which do not correspond in respect of value or in any other particular
with the Entry made under the Customs Act, 1962 are 1iab1e for confiscation under
the said Section. Further, with the introduction of self assessment and consequent
amendments to Section 17, since April 2011, it is the responsibility of the Importer
to correctly classiff, determine ald pay the Duty applicable in respect of the
imported goods. In this case as discussed supra, the Importer knew that these
goods were classifiable under Chapter Tariff Heading No.34029049. The Noticee has
thus violated the provisions of Section a6$) of the Customs Act, 1962. In view of
the above, it appears that the Noticee have rendered the goods valued at
Rs.28,50,69,170/- covered under the said Bil1s of Entry liable for confiscation
under Section 111(m) of the Customs Act, 1962 in as much as they mis-classifred
the product imported by ttrem to avail benefit of Notification No.l2/2O12-Cus dated
17.3.2012 (upto 30.6.2017) and Notifrcation No.50/2017-Cus dated 30.6.2017(w.e.f
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Ol.O7.2Ol7) and thereby to evade payment of correct and due arnount of Customs
Duty.

6. It appeared that the Noticee had indulged themselves in mis-declaring and
mis-classifying the products under the wrong Chapter Tariff Heading No.34039100
claiming lower rate of Basic Customs Duty @ 7.5o/o in place of correct Chapter Tariff
Heading No.:34029049 attracting Basic Customs Duty @ 10% and thereby rendered
the goods liable for conhscation in terms of Section 1 1 1 (m) of the Customs Act,
1962, in respect of the self assessed Bills of Entry mentioned in Annexure 'A',
Annexure B'& Annexure 'C'attached to the Show Cause Notice and suppressed the
facts from the Depanment.

7, For these acts of omission and commission, the Noticee appeared to be liable
to pena-1ty under Section 112(a) arrd 114A of the Customs Act, 1962 in as much as
they have rendered the goods liabie for confiscation under Section 111(m) of the
Customs Acl, 1962 and they have intentionally made and used false and incorrect
declaration 7/ statements/documents to evade payment of legrtimate Customs Duty
as discussed in the preceding paras.

8. As narrated in the above paras, it appeared that the Noticee had indulged
themselves in mis-classifrcaLion/mis-declaration of the products i.e. ' Product BM 5'
, 'Product BFT 2'and 'Product BFT 1' under wrong Chapter Tariff Heading No
.34039100 claiming lower rate of 7 .5o/o Basic Customs Duty in place of correct
Chapter Tariff Heading No.34029O49 @ 1O"/o Basic Customs Duty and thereby
rendered themselves liable for penalty under Section I12 of the Customs Act, 1962
for mis-classification / mis- declaration of the 'Product BM 5' , 'Product BFI 2' &
'Product BF1' 1' at lower rate of Duty.

9. In view of the above facts, it appeared that the Noticee had deliberately mis-
classified their items i.e. 'Product BM 5', product ?roduct BFT 2'& ?roduct BFT I'
under wrong Chapter Tariff Heading No.340391OO claiming lower rate of 7.57o Basic
Customs Duty in place of correct Chapter Tariff Heading No.34O29049 @ lO"/o vuith
an intent to evade palrrnent of appropriate Customs Duty on these products at the
time of their import. By their act of willful mis-declaration, they appear to have
contravened the following provisions ofthe Customs Acl, 1962:

(i) As per Section 46 (4) of the Customs Act, 1962, the Importer has to make
tme declaration with regard to the contents of the Bi11s of Entry. However,
the Noticee, willfully mis-declared items imported by them i.e. 'Product
BM 5' , 'Product BFT 2'& ?roduct BFT 1'under wrong Chapter Tariff
Heading No.34039100 claiming lower rate of Basic Customs Dfiy @7.5%
in place of correct Chapter Tariff Heading No.34029049 wherein Basic
Customs Duty is lO%o, in the Bills of Entry as detailed in the said
Annexure A, B & C to the Show Cause Notice. Therefore, these items
were required to be classified under Chapter Tariff Heading No.34O29049
and accordingly, the differentia-l Customs Duty to the tune of
Rs.88,77,113/- was liable to be recovered from them under the provisions
of Section 18(2) read with Section 2a(41 (erstuthile prouiso to Section 28(1)
of the Customs Act 1962) of the Customs Act, 1962 along with Interest at
applicable rate under Section 18(3) read with Section 28AA of the
Customs Act, 7962 (erstu-thile Section 28 AEi of the Cusfoms Act 1962).
Duty has been demanded on the quantity of a.ll the three subject goods
imported.

(ii) The Noticee, by their act of willful misstatement and suppression of facts,
have rendered their import of the products i.e. 'Product BM 5', ?roduct
BFT 2' & Product BFT f imported vide Bills of Entry as detailed in
Annexures A, B & C to the Show Cause Notice, having assessable value of
Rs. 28,50,69, 17 O / - , liable for confiscation under the provisions of Section
1 1 1(m) of the Customs Act, 1962. The Noticee, by their acts of willful
mrsstatement of description and classification in the concerned Bills of
Entry, and thereby evasion of appiicable Customs Duty on import of
P'oduct BM 5', 'Product BFT 2' & Product BFT 1', have rendered
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themselves liable for penalty under Section 112(a) as well as Section
114A of the Customs Act, 1962.

(iiil The Noticee appears to have intentionally signed and fi.1ed Documents
like Bills of Entry which contained incorrect or false details about
classification of the goods, claiming benefit of Exemption Notification
which they had all reasons to believe were not available to them, with
intent to evade payment of Customs Duty and for al1 these acts of
commission and omission, the Noticee were liable to penalty under
Section 1 14AA of the Customs Act,7962.

10. Therefore, Show Cause Notice F.No.VXl/10-22/Pr.Commr./O&A/2018
dated 28.03.2021 was issued to M/s. Grasim Industries Limited, (Unit: Grasim
Cellulosic Division), Plot No. l,GIDC Vilayat Industrial Estate,
Taluka:Vagra,District:Bharuch-392o12, asking them to Show Cause to the
Principal Commissioner of Customs, Ahmedabad, as to why:-

(a) Imported goods namely 'Product BM 5' , 'Product BFT 2' and 'Product
BFT 1' should not be classified under Chapter Tariff Heading
No.34029049 as'Organic Surface Active Preparation'/'Organic Surface
Agent'instead of Chapter Tariff Heading No.34039100, in respect of al1
imports under Bills of Entry as listed in Annexure 'A' , 'B'& 'C'to the
Show Cause Notice.

(b) Imported goods valued at Rs.2E,5O,69,17Ol-(Twenty Eight Crores
Fifty Lakhs Sixty Nlne Thousand Oae Hundred and Seveaty ouly)
involving total differential Customs Duty of Rs.88,77,113/ -(Rupees
Eighty Eight Lakhs Seventy Seven thousand One Hundred and
Thirteen onlyl imported by M/s.Grasim as listed in Annexure 'A' , 'B'
&'C'to the Show Cause Notice should not be held liable to
confiscation under Section 111 (m) of the Customs Act, 1962;

(c) Differential Customs Duty of Rs.88,77,113/- (Rupees Eighty Etght
Lakhs Seve[ty Sevea thousead Oae Hundred aad Thirteeo oalyl
should not be demaaded arrd recovered from them under Section 28(4)
of the Customs Act, 1962;

(d) Interest at appropriate rate as applicable on the Customs Duty evaded as
mentioned in (c) above, should not be recovered from them under Section
28AA of the Customs Act, )-962.

(e) Penalty should not be imposed on them under Section 112 (a) & (b) of
the Customs Act,7962 ;

(0 Penalty should not be imposed on them under Section 114A of the
Customs Act,7962 ;

(d Penalty should not be imposed on them under Section 114AA of the
Customs Act,l962 ;

11. WRITTEN SUBMISSION: The noticee vide their letter dated 77.7O.2025
filed written submission alongwith compilation of relevalt CTH entries of
Customs Tariff Act, 1975 and case laws. The noticee vide aforesaid written
submission interalia submitted as under:

11.1 that the impugned goods are correctly classifrabie under CTH 3403; they
have correctly classified the impugned goods under CTH 3403 and more
specifically under CTT 3403 91 O0 as "Preparation for the treatment of textile
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materials". The impugned goods are used in the treatment of textiles and more
specifically to increase the tenacity arrd quality of VSF; that as per the HSN
Explanatory Notes of CTH 34.03, goods used to soften textile fabrics are
included in the CTH 34.03; that also, fatty substances with surface-active
agents fal1 trnder CTH 3403 and produced relevant extract of HSN to CTH
34.03 ; that the impugned order has erred in placing reliance on the test
reports issued by CRCL, which stated that the absence of mineral oil would
remove tJle impugrred goods from being classifred under Heading 34O3.
However, the abovementioned extract clearly states "mixtures of mineral oi1 or
fatty substarrces with surface-active agents (eg. sulphoricinoleates)", the use of
term "or" means that if the goods fall under "fatty substances with surface-
active agents", they would be classified under CTH 3403; that the impugned
goods contain fatty a-lcohol substances as per the Certificate dated 16.06.2023
received from the supplier thus, fulfrlling the "or" condition abovementioned
arrd therefore the ground for rejection of classification under CTH 3403 in the
impugned order is incorrect. A copy of the Cedifrcate dated 16.06.2023 is
enclosed wit:r submission as Annexure-6; that the CRCL test report has failed
to mention about the presence of fatty alcohol substances in the impugned
goods and thus making it unreliable and therefore should not be considered;
that Certificates from the Supplier also confirm that the impugned goods are
used in the l-reatment of textiles; that the supplier in the Certifrcates issued by
him stated the correct classification of the impugned goods as 3403 91 OO and
also pointed out its usage in the textile field; that the certifrcate also mentions
that the impugned goods are neither used as organic surface active agents nor
as wetting agents, imp\ring that the classification adopted by the Department
under CTH 11402 is incorrect; that copies of the Certifrcates dated O8.O2.2Ola
and 07.01.12019 as enclosed as Annexure-7 and, Annexure-8 to their
submission; that a perusal of the Safety Data Sheet provided by the supplier
also substantiates that the impugned goods are used for textile frnishing and
copy of the Safety Data Sheet pertaining to the product in question is enciosed
as Annexure-9; that Impugned goods are excluded from falling under CTH
3402 as per the HSN Explanatory Notes;

11.2 that the present issue is squarely covered by the decision of the Hon'ble
CESTAT Ahmedabad in the case of Colourtex Industries Private Limited v. CC
Ahmedabad, CESTAT Final Order No. 10508- lo5l2l2o24 dated 28.02.20241
that the classification adopted by the Department of the impugrred goods
under CTH 3402 is incorrect as they are excluded from falling under CTH 3402
as per the FISN Explanatory Notes to chapter 3402 and referred the relevant
portion of HSN Explanatory Notes prescribing certain exclusions ; that reliance
in this regard is placed on the case of Colourtex Industries Private Limited v.

CC Ahmedabad, CESTAT Final Order No. lO5O8-lOSl2/2024 dated
28.02.2024 which squarely covers the issue in the present case; that the
explanatory note to Chapter heading 3402 also prescribes the exclusion from
the said heading and referred the Note which prescribes exclusions and
submitted fl1at , it is clear from the preparations containing surface active
agents where surface active function is either not required or only subsidiary to
the main function of the preparation would not fall under heading 3402, the
impugned order relies on the technical literature of the supplier namely M/ s

Pulcra Chernicals which was produced by Shri Subramanium Iyer, DGM
(Procurement); that the main function of the impugned goods is the treatment
of textiles ald the surface active function is a subsidiary function to the main
function of the preparation which as per the abovementioned exclusion,
excludes the impugned goods from falling under CTH 3402 as specified by the
Depa-rtment: that to support the above contention, they placed reliance on (iO

I.C.l. (D Ltd v. C.C. Ex., Mumbai 2OO4 (l7ll E.E.T. 172 (Tri) (ii) Commissioner
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of C.Ex., Chennai v. Textan Chemicals (P) Ltd., 2OO9 (2411 ELT 285 (Tri.-
Chennai) (iii) CCE Vs Abilash Chemica.ls Pvt. Ltd, 2OO8 (230) ELT 435 (T) & (iv)

CCE Vs Textan Chemicals (P) Ltd, 2OO9 (2411 ELT 285 (1); that for
understanding the meaning of term "preparation", reliance is placed on the
case of Silver Oak tabs v. C.C., Bombay 1999 (108) E.L.T- 293 (Tri), wherein it
was held that the terms 'Preparation', 'compound' and 'mixtures' are sJmonyms
and can be used interchangeably; that test report issued by CRCL Vadodara is
non-conclusive; that the test report issued by CRCL Vadodara is non-
conclusive for deciding the classification of impugned goods as samples were
drawn from Bills of Entry which are not related to the concerned show cause
notice and therefore the report cannot be relied upon; that reliance in this
regard is placed on C.C. Ex. & S.T., Calicut v. Jupiter Trading Company-2O19
(369) E.L.T. 1524 (Tri-Bang.);

11.3 that Impugned goods are not liable for conflscation under Section 11 1(m) of
the Customs Act, 7962; that the impugned goods are not 1iab1e for confiscation
under Section 111(m) of the Customs Act, 1962 as mere misclassification does not
amount to misdeclaration and placed relialce on the decision (i) l,ewek Altair
Shipping Private Lirnited v. CC,2019 (366) E.L.T. 318 (Tri. Hyd.) [Afftrmed by
Supreme Court at 2Ol9 1367) E.LT. A328 (S.C.)] (ii) Northern Plastic Ltd. vs.

Collector Of Customs & Central Excise, 1998 (101) E.L.T. 549 (S.C.) (iii) Surbhit
Impex Pvt. Ltd. v. CC (EP), Mumbai, 2012 1283)' ELT 556 (Tri-Mumbai); that no
Redemption Fine is imposable under Section 125 of the Customs Act, 1962; that
provisions of Section 125 of the Customs Act would only get attracted only if the
goods are liable for confrscation; that in the present case, the impugned goods are
not liable for confiscation and thus, no Redemption Fine is imposable on the same;
that Redemption Fine is not imposable when goods are not available for
confiscation and in this regard, reliance is placed on the decision of the Hon'ble
Bombay High Court in the case of CC Vs. Finesse Creation Inc, 2009 (248l, ELT 122
(Bom.) which has been affrrmed by the Supreme Court in 2O1O (255) ELT AI20;
Further cited the decision i.e. (i) Weston Component Vs. CC, 2000 (115) ELT 274
(SC), CC Vs. Raja Impex 2008 (229) ELT 185 (P&H) and (iii) CCE, Ahmedabd-I V.
Bhairavi Exim Pvt. Ltd CESTAT Final Order No. 10474 /2023 dated 77.03.2023;
that no penalty is imposable in the instant case as they were under bona-fide belief
that the classification adopted by them was correc! that no penalty can be imposed
under Section 114A of the Customs AcL, 1962 in the cases involving interpretation
of the classification of the imported goods and placed reliance on (i) Jai Research
Foundation v. Commr. of C.Ex.& Service Tax, Vapi 2019 (25) G.S.T.L. 473 (Tri.
Ahmd), Bahar Agrochem & Feeds Pvt. Ltd. V. C. Ex. 2012(2771 ELT 382 (Tri. And
Decostyle Technical (P) Ltd. V. C. Ex 2005 (182l, ELT 381 (Tri.); that interest cannot
be levied under Section 28AA of the Customs Act, 1962 and placed reliance on the
decision of Pratibha Processors V Union of India, 1996 (88) ELT 12 (SC).

12. RECORD OF PERSIONAL HEARING: Personal Hearing (in virtual mode) in the
case was fixed for 17.1O.2O25. Shri Manish Jain, Advocate of noticee attended the
Persona.l Hearing (through virtual mode) on 17.10.2025. The Advocate for the
Noticee reiterated their submissions dated ),7.1O.2025.

13. DISCUSSION AND FINDINGS: I have carefully gone through the Show Cause
Notice dated 24.03.2021, written submission dated 77.1O.2O25 as well as written
submission dated 17.06.202 1 frled during the lirst adjudicating proceedings, all the
evidences submitted by the noticee, Honble CESTAT's Order No A/ 11930-
11931/2024 dated O2.O9.2O24 ar,d relevant provisions of law and various
decisions relied on by the advocate in their submission on behalf of Noticee altd
records of personal hearing held on 17.1O.2025.
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L4. This cienovo proceeding has been initiated consequent to the CESTAT's Final
Order No A/11930-11931/2024 dated, O2.O9.2O24 in respect of Appeal No.

C/lO338l2O2O and Misc. Application No. C/10315/2023 frled by M/s. Grasim
Industries Ltd. Relevarrt Para of CESTAT's Final Order No A/ 11930-11931 12024
dated 02.09.2024 is re-produced :-

3. We find that the evidence is relevalt to decide the nature and classification of
the matter. However, the department did not have the opportunity to comment
upon the sarne at the relevant point of time due to non-production. Therefore, while
admitting the additional evidence as sought by the appellant, since same is
desirable considering that classification dispute is involved, we remit the matter
back to the adjudicatrng authority. It shall examine the relevalt piece of evidence
and any other case Iaw or any other material which may be produced by the party,
the department on its part sha-ll also be free to bring on record any of their evidence
to rebut the evidence which has been produced by the parly but only after allording
due opportunity to the appellant. The matter is accordingly remanded back.
Misceilaneous application is allowed. Appeals are allowed by way of remand."

15. I find that in the instant case, initially Show Cause Notice No. VIn/ 10-
22/Pr.Commr /O&A/ 2018 dated 28.03.2021 was adjudicated by the then
Commissioner of Customs vide Order In Origina-l No. AHM-CUSTM-000-030-21-22
dated 24.O3.2022 w}rerein the Adjudicating Authority had upheld the classification
of imported goods viz. ?roduct BM 5', Product BFl2'and ?roduct BFTI'under CTI
34029049 atld had rejected the classification under CTI 34039100 declared by the
noticee. Furlher, the Adjudicating Authority had dropped the demand of Customs
Duty of Rs.79,54,491/ - out of total Demand of Differential Customs Duty of
Rs.88,77,11i3/- proposed in Show Cause Notice and demand of Rs. Rs.9,22,6221-
was conlrrmed alongwith interest and equal penalty of Rs.9,22,622/- under Section
114A of the Customs Act, 1962. Further the imported impugned goods valued @ Rs.
28,50,69,170 l- was held liable for confiscation under Section 111(m) of the
Customs Acl, 7962 and Redemption Iine of Rs. 2,85,06,9o0 /- was imposed. Further
Penalty proposed under Section Ll2 and 114AA were dropped. The Order In
Original has been accepted by the Department as intimated by the CCO Offrce vide
F.No. CCO/REV/OIO/14312O22-REV-O/o CC-CUS-ZON AHMEDABAD dated
I1.O5.2O22. Being aggrieved r rith the said OIO, the noticee had ftled an appeal
before CESTAT vide Appeal No. C/10338/2O22 wit}r Misc. Application No.

1,031512023. The Hon'ble CESTAT's Final Order No A/11930-1193)./2024 dated
O2.O9.2024 had allowed the said appeal by way of remald. Therefore, limited issue
to be decidecl in the present case is classification of impugned good and whether tl:e
differential duty of Rs. 9 ,22,622 / - is required to be recovered under Section 28$l of
the Customs Act, 7962 alongwith interest and further whether goods valued @ Rs.
28,50,69,77O1- is liable for confiscation under section 111(m) of the Customs Act,
1962 and pena-lty under Section 1 14A is liable to be imposed or otherwise.

16. Vttal issue for consideratloa before oe ln this denovo proceediag is
whether the imported goods viz. 'Product BM 5', 'Product BFT2' aad 'Product
BFf 1' are classifiable under Custons TariIT Item No.34O391OO as claimed by
the Noticee or under Customs Tarllf Item No.34O29O49 as Proposed in the
Show Cause Notice.

16.1 For th€ purpose of ascertaining the merit classifrcation of the impugrred goods
viz. 'Product BM 5', 'product BFT2'and 'product BF"f 1', it would be worth to make a
reference to the Customs Tariff Heading 3403 claimed by the noticee and Customs
Tariff Heading 3402 alleged by the Department, as appearing in the Customs Tariff
Act, 1975 as well its sub headings as appearing thereunder, which are as under:
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3403 LUBRICATING PREPARATIONS (INCLUDING CUTTING OIL
PREPARATIONS, BOLT OR NUT RELEASE PREPARATIONS, ANTI-RUST OR
ANTI-CORROSION PREPARATIONS AND MOULD RELEASE
PRIPARATIONS,BASED ON LUBRICANTS} AXD PREPARATIONS OF A KIND
USED FOR THE OIL OR GREASE TREATMENT OF TEKTILE MATERIALS,
LEATHER, FURSIilNS OR OTHER MATERIALS, BUT EXCLUDING
PREPARATIONS CONTAINING, AS BASIC CONSTITUENTS, 70 % OR MORE BY
WEIGHT OF PETROLEUM OILS OR OF OILS OBTAINED FROM BITUMINOUS
MINERALS

- Containing petroleum oils or oils obtained from bituminous minerab:
3403 11 O0 - Preparations for the treatment of textile materials, leather, furskins
or other materials

3403 19 00 - Other

-Other:
3403 91 OO - Preparations for the treatment of textile materials, leather, furskins
or other materials

3403 99 00 - Other

3402 ORGANIC SURFACE-ACTTVE AGENTS IOTHER THAN SOAPI, SURTACE-
ACTwE PREPARATIONS, UIASHING PREPARATIONS (INCLUDING AUXILIARY
WASHING PREPARATIONSI AND CLEANING PREPARATIONS, WHETHER OR
NOT CONTAINING SOAP, OTHER THAN THOSE OF HEADING 3401

3402

3402

3402

3402

3402

3402

11 10

11 90

t2 00

13 00

19 00

20

- Silicone surfactant

- Other

- Cationinc

- Non-i.onic

- Other

- Preporations put up for retail sole

3402 20 10 - Washing preparations (including auxiliary washing preparations) and
cleaning preparations, having a basis of soap or other Organic

Surface Active Agents

3402 7 t

3402 20 20
other

3402 20 90

- Organic surface-actiue agents, uheth.er or not put up for retail sale:
- Anionic:

- Cleaning or degreasing preparations not having a basis of soap or
organic surface active agents

- Other -

3402 90 - Other.

- Synthetic d.etergents :
3402 90 1I - Washing preparations (including auxiliary washing preparations) and

cleaning preparations, having a basis of soap or other Organic
Surface Active Agents

3402 90 12 - Cleaning or degreasing preparations not having a basis of soap or
other organic surface active agents

3402 90 19 - Other -
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3402 90 20 - Sulphonated or sulphated or oxidized or chlorinated castor oil;
sulphonated or sulphated or oxidized or chlorinated frsh oil;

sulphonated or sulphated or oxidized or chlorinated
sperm oil; sulphonated or sulphated or oxidized or
chlorinated neats foot oi1

3402 90 30 - Penetrators.

- Wetting agents:
3402 90 41 - Washing preparations (including auxiliary washing preparations) and

clealing preparations, having a basis of soap or other Organic
Surface Active Agents

3402 90 42
other

34o2 90 49 - Other

3402 90 5l

3402 90 52
other

- Cleaning or degreasing preparations not having a basis of soap or
organic surface active agents

- Washing preparations uhether or not containing soap :

- Washing preparations (including audliary washing preparations) and
cleaning preparations, having a basis of soap or other Organic
Surface Active Agents
- Cleaning or degreasing preparations not having a basis of soap or

organic surface aclive agents

3402 90 59 - Other

- Other :
3402 90 91 - Washing preparations (including auxiliary washing preparations) and

cleaning preparations, having a basis of soap or other
Organic Surlace Active Agents

3402 90 92 - Clearring or degreasing preparations not having a basis of soap or
other organic surface active agents

3402 90 99 ---- Other

16.2 Sample were drawn for the lmported product 'BM 5', 'BI'T 2'and'BFT 1'
and sent for testing to CRCL, Vadodara. CRCL, Vadodara has giverr the reports
as utrder:

Sr. No. Details of
Test Memo

Purpose for sending
the sample

Test Report No.
& date

Details of the
Test Report

01. 83// 17- 18

dt.t9.7.20t7
of product
BM5

To ascertain whether
it is product BMS or
otherwi se (Freparations
for Treatment of
Textile).

RCL/SU/Imp/s97
dated 28 .8 .2O 17 .

The sample
meets to the
requirement of
Organic Surface
Active Agent. It
is other than a
textile
lubricating
preparation.
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16.3 Plain reading of Chapter Heading No. 3402 suggests that it is meant for
'Organic Surface Active Agents (Other than Soap), Surface-Active Preparation,
Washing Preparation (Including Auxiliary Washing Preparation) and Cleaning
Preparation, Whether or not containing Soap, other than those of heading 3401'
Whereas Chapter Heading 3403 is meant for ' Lubricating Preparations (including
Cutting Oil Preparations, Bolt or Nut Release Preparations, Anti-Rust or Anti-
Corrosion Preparations and Mould Release Preparation, based on lubricants) and
Preparation of a kind used for the oil or grease treatment of textile materials,
leather, fur skins or other materia.ls, but excluding preparation containing, as basic
constituents, 70 o/o or more by weight of Petroleum Oils or of Oils obtained from
Bituminous Minerals). I fmd that the noticee have declared the impugned goods as

'Preparations for the treatment of Textile Materials' and classified by them under
Customs Tariff ltem No. 3rt0391OO which means that impugned goods have
characteristics of 'Preparations for the Oil & Grease Treatment of Textile Materials'
Whereas Test Report for sample of 'Product BFT 1' specifrcally states t}rat'It is an
Organic Surface Actiue Agent along uith some additiue', Test Reports in respect of
the samples of 'Product BM5' and 'Product BFT2' states that 'theg meet the
requirement of Organic Surface Actiue Agent and are other than a Textile Lubicating
Preparation.' Thus, it is crystal clear from the aforesaid Test Reports that the
Products are not ?reparations' for Textile Materia.ls but are either Organic Surface
Active Agents or meet the requirements of an 'Organic Surface Active Agent'and are
other than Textile Lubricating Preparations as clarmed by the noticee and its merit
classification is 34O29049 .

16.4 Further, I frnd that Noticee have a.lso submitted the Test Report dated
26.06.2019 of CRCL, New Delhi issued in respect of 4 samples i.e. 2 samples each
of the products namely ?roduct BM 5'and ?roduct BFT 2' of the noticee. I Ilnd it
worth to mention herein below as the same is relevant to the present case. The
details of the Test Reports given by the Noticee in respect of the samples of 'Product
BFT 2'and 'Product BM 5'are as under:

7.Lab No.CLR-O 7 dated 74.06,2019, 8.E.No.2457848 d.ated 74.07,2O77,
Sample No.87 dated 26.07.2077, T.M.87 datcd 26.O7.2O77.

02. a7 / 17-t8
dt.26.7.2017
of product
BTT2

To ascertain whether
it is product
BFT2(Preparations for
Treatment of Textile
Materials) or
otherwise.

RCL/SU /Irnp/772
dated 28 .9 .20 ).7 .

The sample
meets to the
requirement of
Organic Surface
Active Agent. It
is other than a
textile
lubricating
preparation.

03. 89 / 17-t8
dt.19.7.2017
of product
BFTl

To ascertain whether
it is product
BFT1 (PreparaLions for
Treatment of Textile
Materials) or
otherwise.

RCL/SU/Imp/781
dated 4.9 .2017 .

The sample is in
the form of
White Party
Mass. It is an
Organic Surface
Active Agent
along with some
additive.

Description: Product BFT 2
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The sample is in the form of off white pastq mass. On the basis of Chemical,
Chrometographic and Spectrosapic examinations, it ls a oreparatlon based. on
Orsdnic Surface Actiae Aqentldnlonic in nature) having the folloruing properties:

I
l1

ut
tu
U

ul

Solubilitg: Soluble in uater.
pLI(S% soltt.): 8.0
NVR: 74. 14o/o by wt.
Ash: 7.7996 bg tut.
Presence of mineral oil: Negatiue-
The sanmple whea nLxed. utith uatcr qt d concentrdtlon of O.5o/o at
2OoC and. left to stand. Jor one hour dt so,m.e tenqrerature gh)es
traflslucent liquld. uslthout sepa."a,tlon of insoluble mdtter uthich
reduces s,.rfdce tenslon oJ udter belout 45 dgne/cn{Actual being =
41.83 dgne/cm).

Solubilitg: Soluble in water.
pLt (as such): 7.0
pL.t(So/o soln.): 8.O - 9.0
Sp.Grauitg (at 1SoC): 1OO3.8 kg/m3
N\rR: 96.4%
Ash: O.12%
Presence of mineral oil: Negatiue.
The samgle uhea mlxed urith uater ct @ concentro,tlon ol O,5% dt
2OoC and lefi, to stand for one horl'r at sa,me terryre?ature ghtes
transpdrent liqutd uttthout separatlon of insoluble matter urhich
reduces surtace tcnsTon of uatet below 45 dyne/crnlA&ttol being =
26.74 dyne/cm).

Solubilitg: Soluble in utater.
p|I(Sok soln.): 8.0
NVR: 73.9% bg tot.
Ash: 8.14% bg tut.
Presence of mineral oil: Negatiue.
The sample when m,'x,ed utlth urdter at a concentratlon o:f O.5o/o at
2OoC snd. lefi to stand. Jor one hour at so,me terryrerature ghes

On the basis of aboue, it meets the reouiremcnts of sl.trface actitr oreoaration- It
is other than preparation based on lubicant for brtile treatment.

2.Lab No.C:LR-O2 dated 74,06.2079, 8.E.No.2368679 dated 77.O3.2O79,
Sample No.728 d.ated 74.O3.2O79, T.IvI.728 dated 74,O3.2O79.

Desciption: Product BM 5:

The sample b in the form of Aellouish ui.scous liquid. On tlrc basis of Chemical,
Chrometographic and Spectroscopic examinations, it b a preparation based on
Organic Surface Actiue Agent(non-ionic in nature) in aqueous medium hauing the

follou-ting pro pertie s :

1.

ii.
iii.
iu.
u.
ui.
uii.
vtil.

On the basis of abot'e, it meets the reouiretnents of surface actiue preparation.
It is other than preparation based. on lubrlco,nt lor tcrtile treatment.

S.Lah No.CLR-O3 ddted 74.06.2079, 8.8.No.2465995 ddtcd 78,03.2079,
Samplc No.747 d.qted 22.O3.2O79, T.il1.747 d.atcd 22.O3.2O79.

Description: Product BFT 2

The sample is in the form of off u-thite pastA moss. On the basis of Ctemical,
Chrometographic and. Spectroscopic examinations, it is a preparation based on
Organic SurJ ace Actiue Agent(anionic in nature) having the follouting properties:
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translucent llquld utithout separation of insoluble matter which
reduces surface ten slon of uater belout 45 dgne/cnlActrtal being =
40.83 dgne/cm).

uii.
On the basis of aboue, it meets the requlrements of stfu
It is qtber than prepqgttion ba$ed on lubricant for tzrtile tredtment.

4.Lab No.CLR-O4 dated 74.06.2079, 8.8,No.48O3533 dated 75.O7.2O7a,
Sample No.297 dated 23.O7.2078, 7.M.297 dated 23.O7.2O74.

Description: Product BM 5:

The sample i.s in the form of gelloutislt ui.scous liquid. On the basb of Chemical,
Chrometographic and Spectroscopic examinations, it is a preparation based on
Organic Surface Actiue Agent(non-iontc in nature) in aqueous solution hauing ttte
fo llou.t ing prop ertie s :

t
1

Solubilitg: Soluble in uater.
pH (as such): 7.O
pH(S% soln.): 8.0 - 9.0
Sp.Grauitg (at 1SoC| 1.1034.8 kg/m3
NVR: 96.4%
Astu O.14%
Presence of mineral oil: Negatiue.
The sanrytle ulen mixed uith uater at d concentrdtion of O,5%" at
2OoC and lefi to stand Jor one hour at so;ate tenqterahtre giues
trdnsp@rent llquid utithout separation of lnsoluble matl.er uhlch
reduces stl,rtace terrslon oJ watcr belout 45 dgne/cnlActrta,l being =
25.69 dgne/cn}

llt-
iu.
u.
ui.
uii.
t ttt.

On the basis of aboue, it meets the requlretnents of surface actirE oreoaration. It
is other thczn preparatlon based on lubrlcant for brtlle t"edtment.

16.5 I frnd that a-foresard Test Report dated 26.06.2019 of CRCL, New Delhi as
mentioned in Para 16.4 above, has also categorically reported that'Product BM 5'
and 'Product BFI 2' meets the requirements of surface active preparatlo! arrd
it is other than preparatioa based oa lubricaat for textile treatmert. Thus, I
lrnd that it is very clear that merit classification of impugned goods is 34029049
and not 34039100 claimed by the noticee. Further, I find that the noticee in its
submission have claimed that test regarding stability of Emulsion is the
Determinative Test for'Organic Surface Active Agent'. The a-foresard Test Report of
CRCL, Delhi has made the test regarding stability of Emulsion and only after the
said determination of the stability of the emulsion, has reported that it meets the
requlrements of surface active prcparatlon. It is other than preparatioa based
oa lubricant for textile treatment. As the said Test Report is Re-testing of
Sample No.87 dated 26.07.2017 for the product BF*f-2 by the CRCL, Delhi and it
has given their report about requirements of surface active preparation after the
determination of the stability of the emulsion. Further, since the products being
imported by the noticee are patented products as seen from the documents
submitted by the noticee as well from the browsing of the website of the overseas
supplier, the product would remain constant in their composition as well as
characteristic and therefore, the report of CRCL, Delhi which a-1so confrrms the
report of CRCL, Vadodara is binding on the Noticee. In view of the aforesaid both
t].e Test Report of CRCL Vadodara and CRCL, Delhi, merit classification of
impugned goods would be CTI 34029049.

16.6 Further, on browsing the website https:/ /www.bozzetto-
group.com/certihcations/' of BozzEtto group, the overseas supplier, it is revealed
that they are engaged in Textile Solutions, Dispersion Solutions, Water Solutions ,

Chemistry and Sustainability. Since the Noticee has intended to use in Textile
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Industry, further segment of Textile Solution' were browsed and none of the
product in rrame of BMs, BFT- 1, BF-f-2 are found mentioned there in. Further,
under 'Textile Solution' further it is categorised as 'Man Made Fibres', 'Sizing',
'Pretreatment', 'Dyes', 'Finishing', 'Printings', Digital Printing', 'Denim Washing'and
'Garment Dyeing'. Since the noticee has claimed the impugrred goods as
Preparations for Treatment of Textile Material and classified under CTI 34039100,
'Pretreatment' segment was browsed but no product in narne of BM5, BFT- 1,

BF.T -2 are found mentioned therein. F\rther, the various products with Lead name
as ' BIOMEGAPAL' was found. Further, on cross verification of actual usage of
product 'EIIOMEGAPAL', website https: / /icea.bio /wD-content/ uoloads /
2Ol9 lOl I Approved-elcnslqalqBdf was browsed wherein the list of product
approved with GOTS were uploaded. The Global Orsanic Textile Standard (GOTS)

refers to specific dyes, auxiliaries, and other chemical inputs that have been
independently assessed and approved for use in the processing of GOTS-certified
organic texl iles. The GOTS has mentioned the usage of tsIOMEGAPAL' as
'Detergent'. Thus, these facts are corroborated with the test reports of CRCL,
Vadodara as well CRCL, Delhi.

16.7 I hnd L-rat noticee have submitted the overseas suppliers' certificate as well as
safety data sheet of impugned goods and have claimed that their product would be
classified under CTI 34029049. Hon'b1e Tribuna.l, in its Order dated 02.O9 .2024 has
stated that evidence is relevalt to decide the nature and classification of the matter
and directed to examine relevant piece of evidence ald aly other case law or any
other material which may be produced by the party. t hereby take up the
documents submitted for consideration.

16.7.1 Noticee has submitted Certifrcate issued by the overseas supplier/s.
GIOVANNI BOZZV|TO of the imported goods which states that "the goods are
classifiable under Chapter Tariff Heading No.34039100 of the Customs Tariff as it is
used in the textile field, in particular during frber production and it is used neither
as organic surface-active agent nor as a wetting agent."; and further certified that
the product is not a 'Surface Active Agent" nor €rny kind of preparation for washing
or detergency application but are preparations used as performance additive and
are thus, Preparation for Treatment of Textile Materia-ls." And further submitted the
Safety Data Sheet of each impugned products.

ln this regard, I have gone through the aforementioned Certihcates of the
supplier issrLed in respect of the products i.e. ?roduct BM 5', ?roduct BFT 1' and
"Product BFT2'and find that there is no mention therein as to how the products are
used in the hber production. The supplier has also not mentioned the grounds on
which they certify that the products are used neither as organic surface-active
agent nor as a wetting agent" or the grounds on which they certify that the said
products are classifiable under Chapter Tariff Heading No.34039100. Also, as

discussed earlier, the Test Reports of CRCL, Vadodara and CRCL, New Delhi states
that the products meet the requirements of 'Organic Surface Active Agent', are
'other than a lubricating preparation' and show I{EGATIVE' presence of 'Mineral
Oi1'. The Chemical Examiner is the authoritative person so far as the Chemica-l

Analysis of :r product is concerned and would inevitably outweigh the Certiflcates
issued by the manufacturer/supplier who is not an independent entity in the
instant case. I, therefore, find that the a.forementioned CerLificates do not, in any
way, suppor: the cause of the Noticee.

16.7.2 Without prejudice to the frndings mentioned in Para 15.6. 1 , I have gone

through the safety Data Sheet of 'Product BM 5'. On perusal of the sald Sheet,
under Sectioa 1: Identilication of the substaace/nixture arrd the company
undertaking: Chemical composition: Preparatioa of aon-Ionic surfactaat and
Application :f the substance/the mixture: Textlle finishing. I find that A non-
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ionic surfactant is a surface-active agent that does not ionize (form charged
particles) in an aqueous solution because its hydrophilic gloup is of a non-
dissociable type, such as an alcohol, phenol, ether, ester, or amide. They are
commonly created by the condensation of long-chain a.lcohols with ethylene oxide
(ethoxylates). Thus, I find that the said safety data sheet which specifically says

that Chemical composition of 'Product BMS' is 'Preparation of aoa-Ioaic
surfactaat' which corroborates wlth the Test Report ofCRCL Vadodara as well
as CRCL, Delhl. Therefore, I llad that ln the Certlfrcate dated O6.O2.1E in
respect of product BMS it has been cerLified that'it is not used neither as organic
surface active agent neither as wetting agent and it has been classified under HS
Code 3403910000" is not acceptable.

L6.7.3 I have gone through the safety Data Sheet of Product tsFT 2'. On perusal of
the said Sheet, under "Sectlon 1: Identlllcatloa of the substaace/Eixture and
the coapaay uadertaking'no such details such as mentioa with regard to
'Product BMS' are meationed. However, under the head of SECTION 2: Hazard
Identifrcation: Substaace that coatrlbute to the claselflcatioa: 'Para-ffin waxes
and Hydrocarbon waxes, chloro, sulfochlorinated, saponlfred' is mentioned.
Further under Section 3: Composition /lnformation on Ingredients; the composition
of the product is mentioned as 'Paraffin waxes and Hydrocarbon waxes, chloro,
sulfochlorinated, saponilled'. Since the overseas supplier's certificate dated
16.06.2023 in respect of ?roduct BFT 2'certifred that " it contains fatty alcohol
substance as ingredients". Thus, the product is not of 'Paraffin wa<es ald
Hydrocarbon waxes'but is saponified product which are corroborates with the Test
Result that it meets the requirements of surface actiue preparation.

\6.7.4 I have a-lso gone through the safety Data Sheet of Product TIFT I '. On
perusal of the said Sheet, no such details are shown against ' Product Identifier
head' or under head 'composition/information on ingredients'. Therefore, in
absence of vital details, same cannot be considered.

16.7.5 I frnd that noticee have contended that HSN notes to 3403 provides that
preparation for Treatment of Textile Materials includes Mixtures of Fatty
Substances with Surface Active Agents ; that as their products are not used as
Surface Active Agents and as preparation for the treatment of Textile Materials, tJ:ey

are excluded from Chapter Heading 3402 and therefore cannot be c'lassified under
Chapter Heading 3402 atd contended that in the present case, Surface Active
Agent is not the primary function of imported goods as it is used in textile
processing; that relevant portion to the HSN 3402 provides lhat "This Lrcadino does
not couer Preparations, containinq surfoce-actiue aqents where the surface-actiue
function is either not required or is onlu subsidiaru to the main function of the

ration s 34.O3 34.0 38.08 38.09 38.24 etc. as the case ma be

I frnd that since the period from issualce of the Show Cause Notice to the
present denovo proceedings, noticee has not filed/submitted any evidences to
demonstrate as to how the impugned goods are use during main function i.e fibre
production as certified by the overses suppler and there is no surface-active
function even as subsidiary. Further, neither the noticee nor their overseas supplier
have ever submitted the chemical composilion/ ingredients of the product as they
have merely mentioned the 'Product na.rne as 'BM 5', tsFT I ', and 'BFT2' only.
Further no contrary evidence are produced to rebut the CRCL Report of Vadodara.
On the contrar5r, Test Report of CRCL, Delhi which are submitted by the noticee
itself reports that 'the product meets the requirements of surface active
preparation. It is other than preparation based on lubricant for textile treatment'.
Therefore, I frnd that in absence of any contrary evidence, the report of CRCL
Vadodara and CRCL Delhi is enough to determine the classificailon of impugrred
goods under CTI 34029049.
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16.7.6 To fortify my above stand, I rely on the ratio of the following decisions:

(a) Hon'ble De1hi Tribunal in the case of Bhilai Engineering Corp. Ltd Vs.
Commissioner of C.Ex. Raipur reported in 2016 (344) E.L.T. 6a9 (Tri. - Del.).
Relevant Para of said decision are reproduced as under:

*4. We have perused the records and heard Id. DR. We hnd that the primary
adjudication order as a-1so the impugned orders-in-appeal are speaking orders arrd
cannot be srdd to have been passed summarily. The orders rationally discuss the
nature of thr: impugned goods vis-i-vis entries in the Central Excise Tariff to arrive
at the classiflrcation. We also find that while the appellant made certain assertions
regarding classification, it did not give any supporting evidence. It is well settled
that a mere assertion not based on .rny evidence is of no avail. Indeed the
Commissioner (Appea-ls) has categorically observed that the appellant did not
produce any technical write up in support of its contention regarding classifrcation.
The Supreme Court in the case of S.P. Chengaluaraga Naidu (Dead) v. V. Jagannath
(Dead) bg Lrs. & Ors. reported in 1993 (4) SCALE 51 have held that -

"...... A litigant, who approaches the court, is bound to produce all the documents
executed by him which are relevant to the litigation. If he withholds a vital
document in order to gain advantage on the other side then he would be guilty of
playrng fraud on the court as well as on the opposite party.'

6. The appellant cited several judgments in its appeal to the effect that the onus to
establish classification is on Revenue. There is no doubt with regard to that
proposilion. However, we find that the lower adjudicating authorities have
discharged their onus by giving the basis/grounds for determining the classification
while the appellant never submitted any literature / documents/ evidence to support
its assertions. lts contention that a mere opinion of M/s. L&T (unsupported by any
literature, etc.) about classification should be accepted as final verdict in the matter
is mentionecl here only to be rejected as untenable. "

(bl I reiy on the ratio of decision of Hon'ble Delhi Tribunal in case of
Commissiorrcr v. Gas Authoitg of India ltd. reported in 2019 13661 E.L.T.
941 (Tri. - Del. I . Relevant Para of said decision are re-produced as under

s14. The case 1aw as relied upon by the respondent to impress that it was the
duty of Department to prove the classilication of the product/article is not
applicable to the present facts and circumstances as department herein has
already discharged its burden of prowlng the product manufactured by
respondent ls NGL and rrot Naphtha. Thereafter it is for respondent to rebut if
they feel aggrieved. But there ls nothiag brought oa record to falsify the said
report except the miaor procedural dlscrepancy whlle obtaining the samples
from the other units of respoadent and whlle gettlug those samples tested,
Also the respondent had opportuaity to contest the said report below itself.
But admittedly said optioa has uot beea exerclsed by the respondent. From the
above discussion it becomes clear that chemistry involved in extraction &
segregation of various hydrocarbons in a refinery or petroleum industry supports
that the product extracted by respondent is Natural Gasoline liquid and not
Naphtha."

(cf Hon'ble 'lribunal in the case of M.P. Industries v. Commissioner - 2OO2 (1451

E.L.T.44a (l'ribunal) has held as under:

4. We have considered the submissions of botl the sides. It is not in dispute that
the goods in question were subjected to test by the Chemical Examiner, Customs
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House who gave his report to the effect that "the coating is visible with naked eye".
Once the test laboratory of the Customs House gave a categorical report that the
coating is visible to the naked eye, there was no need to refer the sarnples to the
Textile Committee unless and until some collusion was charged. We do not hnd any
reason given in either show cause notice or in the impugned order for referring the
samples for re-test to the Textile Committee. Further the Textile Committee itself
has reported, under letter dated 9-10-2001 "Visibility to the naked eye is the
subjective test on1y, which we visually see under the light; alrd for that no
instrument or chemical are being used in the Laboratory." It is settled law that
test reports of DepartaeDtal Chemist/Chief Chemist are to be preferrcd to
opinion of outside agencies while classifying a product. Tribunal has held in
thc case of C.C.En., Ahmedo.bad v, Cellulose Products oJ India - 2OOO lL24l
E,L,T. 1133 (Tf that "the classification of the products manufactured by the
assessee la tbese appeal,s should be decided ia accordance with the test
reports of the Departaental Chemist/Chief Chemist..... and not oa the basis
of the opinion expressed by certaia outside agencies." The Hoa'ble Supreoe
Court has also held ia the case of Relia nce Cellulose Products ltd. (supra),
that the wiews expressed by the Chemical Examiaer etrd the Chlef Chemlst
cannot be lightly brushed eslde. We agree with the submissions of the 1d.

Advocate that the Adjudicating authority cannot determine the classification of arly
product on the basis of the maj ority of opinions. It is also settled law that in
interpreting the taxing statute, liberal interpretaLion is to be applied. trIe are of the
view that the matter should have been decided on the basis of test reports
given by the Chemical E:raaiaer whlch have beea brushed aside without
giviag ary coge!.t reasonE. The Adjudicating Authority cannot go by the majority
of the opinions. We also observe that it has been agreed by the Adjudicating
Authority rn the impugned Order that the Appellants had pointed out that the
Department should have followed the established practice and sent the samples to
the C.R.C. L., New Delhi, if there was any necessity for a second opinion. The
Adjudicating Authority, however, has given his frndings that the Appellants should
have insisted for the opinion of the C.R.C.L. This frnding does not hnd favour with
us as the determination of pfoper classihcation is to be done by the Department
and the reports of the Chemical Examiner were in favour of the Appellants. It was
for the Department to approach the Chief Chemist, C.R.C.L., New Delhi as was done
in the case of M/s. Vaibhav Textile. In view of this, we are of the view that the
benefit of doubt should be extended to the Appellants.

(c) Hon'ble Supreme Court in the case of Reliance Cellulose Products Ltd. v.
Commissioner reported in r997 93 E.L.T.646 (S.C.) has held that "Test report of
Chemical Examiner and Chief Chemist of the Government, unless demonstrated to
be erroneous, cannot be lightly brushed aside on the basis of opinion of some
private persons obtained by assessee". In view of the aforesaid decision, Certificate
produced by the noticee from the overseas supplier is not admissible as there is
clear test report is given by CRCL, Vadodara.

In view of the above discussions, I find that that in the instant case, t}re
subject goods are appropriately classifiable under Customs Tariff Item
No.34O29049 instead of the declared Customs Tariff Item No.34039100.

17. Vlhether dllfereatlal duty of Rs. 9,22,6221- is required to be recovered
under Sectioo, 2A$l of the Customs Act, 1962 aloagwith irterest under
Sectlott 28AA of the Custoas Act, L962 from M/s Graslm Industries Limlted?

17.1 I find that in the Show Cause Notice dated 28.03.202i, differential Customs
Duty of Rs. Rs.88,77,113/-was proposed to be recovered under Section 28(4) of the
Customs Act, 7962 alongwith interest under Section 28AA of the Customs Act,
1962. During the frrst adjudication, the adjudicating authority vide Order In
Original No. AHM-CUSTM-0OO-O3O-21-22 dated 24.03.2022 had dropped the
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demand of Customs Duty of Rs.79,54,497 /- out of total Demand of Differential
Customs Dtrty of Rs.88,77,113/- proposed in Show Cause Notice and demand of
Rs. Rs.9,22,tr22/- was confirmed alongwith interest. The said Order In Original has
been accepted by the Department as intimated by the CCO Offrce vide F.No.
CCO/REV/OIO/r43/2O22-REV-O/o CC-CUS-ZON-AHMEDABAD dated
71.O5.2022.

L7.2 I fnd, that in the present case, since the Show Cause Notice for the imported
goods viz. 'Product BM 5' were already issued prior to the SCN covered in the
present case and therefore the demand of differential duty on account of mis
classificatiort of imported goods viz. ?roduct BM 5' covered under SCN covered in
the present case was dropped by the then Adjudicating Authority in its Order In
Original No. AHM-CUSTM-O00-030-21-22 dated 24.O3.2O22.However, as far as the
other two products i.e. 'Product BFT 1'and Product BFT 2'imported by the Noticee
are concerned, I find that no previous Show Cause Notice has been issued to the
Noticee prior to 28.03.2021 and therefore the extended period invoked in the Show
Cause Notict: covered irr the present case was upheld.

17.3 As dis<:ussed at paras supra, the goods imported are found as mis-classified
under Customs Tariff Item No. 34039100 instead of correct classification of the
product which is Customs Tariff Item No.34029049 which has resulted in evasion
of Customs duty amounting to RS. 9,22,6221- by the said noticee. I ftnd that in
terms of Section 46 (4) of the Customs Act, 1962, the noticee was required to make
declaration as regards the truth of contents of the Bill of Entry submitted for
assessment of Customs Duty but they have contravened the provisions of Section
a6$l ol the Customs Act, 1962 in as much as they have mis-classified the goods
imported and thereby short paid the duty with clear intent to evade payment of
Customs Duty.

L7.4 ll is also evident that the Noticee, despite being well aware of the nature and
appropriate classification of goods, has willfully mis-classified the goods to evade
payment of Customs Duty. The Noticee has been regularly importing these goods

since long and are therefore, very well aware about the nature and
characteristics/properties of the said goods. Therefore, they have suppressed these .

vita-l facts frt>m the Department and cleared these goods by seif-assessing the same
under Customs Tariff Item No.34039100 paying lower rate of BCD @7.57o instead of
Customs Tariff Item No.34029049 (where the BCD is @lOkl as the said goods are
correctly classifiable under Customs Tariff Item No.34029049. As such, the Noticee
has evaded lrhe payment of due Customs Duty by recourse to willful mis-statement
& suppression of facts thereby violating the provisions of Section 46 of the Customs
Act, 1962

17.5 Thus, from the above discussion, I find that the noticee had knowingly and
deliberately indulged in suppression of facts and had wilfully misrepresented/mis-
stated the material facts regarding the goods imported by them, in the declarations
made in the import documents including Check lists presented for frling of Bills of
Entry presented before the Customs at tlte time of import for assessment aIId
clearalce, with an intent to evade payment of applicable Customs Duty. Therefore,
the Duty nor paid/short paid is liable to be recovered from the noticee by invoking
the extendec period of frve yeas as per Section 28(4) of the Customs Act, 1962, in as

much as the duty is short paid on account of wilful mis-statement as narrated
above. Accordingly, dillerential Customs Duty of Rs.1,79,727 /- for the 'Product BFT
2' perlaining to the period 26.05.2016 to O9.7O.2O77, as well as the differential
Customs Duty of Rs.7 ,42,895 /- for the 'Product BF*I 1' pertaining to the pertod
from 21.04.2016 to O2.O3.2O20 is required to be demanded and recovered from
the noticee Lnvoking ttre provision of extended period under Section 28(4) of the
Customs Act, 1962. It has also been proposed in the Show Cause Notice to demand
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and recover interest on the aJoresaid differential Customs Duty under Section 28AA

of the Customs Act, 1962. Section 28AA ibid provides that when a person is liable
to pay Duty in accordalce with the provisions of Sectioo 28 ibid, in addition to such
Duty, such person is also liable to pay interest at applicable rate as we1l. Thus the
said Section provides for payment of interest automatically along with the Duty
confrrmed/determined under Section 28 ibid. I have already held that Customs
Duty is liable to be recovered under Section 28$l of the Customs Lct, 1962.
Therefore, I hold that interest on the said Customs Duty determined/confrrmed
under Section 28(4) ibid is to be recovered under Section 28AA of the Customs Act,
1962.

18. trthether M/s Graslm ladustries Llmlted ts liable for penalty under Sectlor,
114A ofthe Custolrs Act, 1962.

lE.1 Now, I proceed to consider the proposai of penalty under Section 114A of the
Customs Act, 1962 against the noticee. I hnd that Show Cause Notice is issued
under Section 28(4) of the Customs Act,l962. I find that in order to sensitize the
Importer and Exporter about its benefit and consequences of mis-use, Govemment
of India has issued 'Customs Maaual on Self-Assessment 201 1'. Under para- I .3 of
Chapter- 1 of the above manual, Importers / Exporters who are unable to do the Self-
Assessment because of aly complexity, lack of clarity, lack of information etc. may
exercise the options as (a) Seek assistance from Help Desk located in each Custom
Houses, or (b) Refer to information on CBEC/ICEGATE web portal
(www.cbic.gov.in),or [c) Apply in writing to the Deputy/Assistant Commissioner in
charge of Appraising Group to a-llow provisional assessment, or (d) An importer may
seek Advance Ruling from the Authority on Advance Ruling, New Delhi if qualifying
conditions are satisfred. Para 3 (a) of Chapter I of the above Maaual further
stipulates that the Importer/ Exporter is responsible for Self-Assessment of duty on
imported/exported goods and for frling all declarations and related documents and
confrrming these are true, correct and complete. Under para-2.1 of Chapter- 1 of the
above manual, Self-Assessment can result in assured facilitation for compliant
importers. However, deiinquent and habitually non-complia:nt importers/ exporters
couid face penal action on account of wrong Self-Assessment made with intent to
evade Duty or avoid compliance of conditions of Notifications, Foreign Trade Policy
or any other provision under the Customs Act, 1962 or the Allied Acts.

18.2 | find that the Noticee has not only indulged in mis-classification but a.lso

mis-declaration of the imported goods. The Noticee have declared only the partial
description of the goods in the BiIIs of Entry in as much as they declared the goods
as 'Product BM 5', ?roduct BFT l' and 'Product BFT 2' therein instead of
mentioning the Chemica-l name of these products/goods. Even the official website
of the overseas supplier do not mention the said product in name of Product BM 5',
'Product BFT 1' and ?roduct BFT 2' . Thus, it is evident that only the noticee and
overseas supplier'$/as aware of the composition/ nature of goods . However, noticee
made the partial Declaration which is akin to suppression of the correct
description of goods. The principles of linguistic construction imply that a partial
truth always hints at a partial untruth which is withheld. By no figment of
imagination it can be said that t.l1e Noticee was not aware about the entire technical
specifications of the goods/products that he has purchased. However, the Noticee
has opted to present only a part of the information in their declaration. The
Department has assessed the Bi1ls of Entry on the basis of such partial declaration
on the part of the Noticee. It is only owing to the fact that the goods/products were
sent for analysis to the CRCL, Vadodara, it came to light that the imported goods
were actually 'Organic Surface Active Agents' and it was only thereafter that the
iavestigations in the matter were initiated. Thus, I find that the wrong classificaLion is
attributable to wilful mis-statement , mis-declaration, mis-classilication and
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suppression of material facts regarding the correct description of the goods/products
imported by the Noticee. Thus, in the instant case, the noticee intentionally abused
this faith placed upon him by the law of the land. Ttrerefore, it appears that the
noticee has wilfully violated the provisions of Section 17(1) of the Act inasmuch as
they have fziiled to correctly classify the impugned goods and has a-lso wilfully
violated the provisions of Sub-section ( ) and (aA) of Section 46 of the Customs Act,
1962, hence, I find that this is a ht case for imposition of quantum of penalty equal
to the amourlt of Duty in terms of Section 1I4A of the Customs Act, 1962.

18.3 Further, I flnd that demaad of differential Customs Duty amounting to Rs.

9,22,622/- has been made under Section 28(41 of the Customs Act, 1962, which
provides for dema-nd of Duty not levied or short levied by reason of collusion or
wilful mis-statement or suppression of facts. Hence as a naturally corollary, penalty
is rmposable on the noticee under Section 114A of the Customs Act, which provides
for penalty equal to Duty plus interest in cases where the Duty has not been levied
or has been short levied or the interest has not been charged or paid or has been
part paid or the Duty or interest has been erroneously refunded by reason of
collusion or any wilful mis statement or suppression of facts. In the instant case,

the ingredient of suppression of facts and wilfu1 mis-statement by the noticee has
been clearly established as discussed in foregoing paras and hence, I ftnd that this
is a fit case for imposition of quantum of penalty equal to the amount of Duty plus
interest in terms of Section 114A ibid.

19. Whether the goods valued at Rs. 28,5O,69,L7O1- las detailed in Annexurc
A, B & C to Show Cause Noticel should be held liable for confiscation under
the provisions of Section 11l(ml ofthe Customs Act, 1962?

19.1 Show Cause Notice proposes confiscation of ttre impugned imported goods

under Section I I 1(m) of the Customs Act, 1962. If the goods have been described
wrongly or the value of the goods has been incorrectly declared, such goods would
come under the purview of Section 111(m) of Customs Act, 7962. It is to reiterate
that in the present case, it is an admitted fact that the classilication of the product
are mis-declared in the concerned import goods viz. ?roduct BM 5', 'Product BFT
1'and 'Product BFT 2'under Customs Tariff Item No. 34039100 with an intention
to avoid higher rate of Customs Duty applicable to the merit classilication under
Customs Ta-.iff Item No. 34029049. The noticee has mis-classified the said goods

imported by them thereby contravening the provisions of Section 47 of the Customs
Lct, 1962 since the Bill of Entry has not been filed in compliance to Section 46 of
the Customs Acl, 7962. Thus, the said goods imported by t1.em are 1iab1e for
confiscaLion under Section 1 1 1 (m) of the Customs Act, 1962.

19.2 I frnd that though the differential duty in respect of imported goods viz.

'Product BM 5' demanded under Section 28 $l ol the Customs had been dropped
by vide Order In Original No. AHM-CUSTM-OOO-030-21-22 dated 24.03.2022 as it
was found barred by the limitation. However, as regards the proposal for
confiscation of the said goods, it is worth to mention that no time limit for issuance
of Show Cause Notice has been specifred with regard to conhscation or penalty as

evident from the text of Section 724 of t}re Customs Act, 7962 which reads as

under:

No order confiscoting ang goods or imposing ang penalty on ang person
shall be made under this Chopter unless the ouner ofthe goods or such
person -
(a) is giuen a notice in writing with the pior approuol of the ofJicer of
Customs not belout the rank of an Assistant Commissioner of Custom-s,
infoming him of the ground-s on u.thich it is proposed to confiscate the
goods or to impose a penaltA;
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(b) i.s giuen an opportunitg of making a representation in u.titing u-tithin
such reasonable time as mag be specifted in the notice against the
grounds of conftscation or imposition of penaltg mentioned therein; and

(c) is giuen a reasonable opportunitA of being heard in the matter

The above statute specifles that the order for confiscation of goods is
preceded by issuance of a Show Cause Notice. However, no time limit had been
prescribed in Section 124 of the Customs Acl, 7962 as against the time limit of 5
years specified under Section 28(4) of the Customs Act, 1962. Thus, imported goods
viz. 'Product BM 5'detailed under Annexure A of the Show Cause Notice are not hit
by limitation so far as the confiscation of the same is concerned.

19.3 I find that in terms of Section 46 lal of the Customs Acl, 1962, the noticee
was requted to make declaration as regards the truth of contents of the Bill of
Entry submitted for assessment of Customs Duty but they have contravened the
provisions of Section 46$l of the Customs Acl, 7962 in as much as they have mis-
classified the goods imported and thereby short paid the duty with clear intent to
evade pa5zment of Customs Dut5r. Accordingly, the noticee has wilfully mis-stated
about the goods imported. Thus, I frnd that they have violated the provisions of
Section 46 (41 of the Customs Act,l962 in as much as they have mis-classified the
goods imported and thereby short paid the duty with clear intent to evade payment
of Customs duty. Accordingly, the noticee has wilfully mis-stated about the goods
imported. Thus, I find that they have violated th.e provisions of Section 46(4) of the
Customs Act. All these acts on the part of noticee have rendered the imported goods
1iab1e for confiscation under Section 111 (m) of the Customs Act, 1962.

19.4 I frnd that the noticee had imported impugned goods totally valued at Rs.
28,50,69,170/ - by mis-classifying the same under Customs Tariff Item No.
34039100. Therefore, they have suppressed ttrese vital facts from the Department
and cleared these goods by self-assessing the same under Chapter Tariff Heading
No.340391OO paying lower rate of BCD @7 .5%o instead of Chapter Tariff Heading
No.34029049 (where the BCD is @lO%) as the said goods are correctly classifiable
under Chapter Tariff Heading No.34029O49. As such, the Noticee has evaded the
Customs Duty by recourse to willful mis-statement & suppression of facts thereby
violating the provisions of Section 46 of the Customs Act, 1962. Therefore, the
goods covered under Bills of Entry as mentioned in Annexure A, B & C to the Show
Cause Notice having total value of Rs. 28,5O,69, l7O / - is liable for confrscation
under Section 1 I 1(m) of Customs Act, 1962.

19.5 As the impugned goods are found liable to confrscation under Section 111
(m) of the Customs Act, 1962, I frnd it necessary to consider as to whether
redemption fine under Section 125(1) of Customs Act, 1962 cal be imposed in lieu
of confrscation in respect of the imported goods, which are not physically available
for confiscation. Section i25 (1) of the Customs Act,7962 reads as under: -

'125 Optloa to pay lllre in lieu of coafrscatloa -

(1) Wheneuer confrscation of ony goods is authorised bg this Act, the officer
adjudging it mag, in the case of ang goods, the importation or exportation
uhereof is prohibited und.er this Act or under anA other lau for the time being
in force, and stall, in the co.se of ong otLrcr goods, giue to the outner of tlLe
goods lor, ulere such owner is not knoutn, the person from zhose possession
or anstodg such goods haue been seized,l an option to pay in lieu of
confiscation such Jine as the said olftcer thinks fit. .."
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19,6 I frnd that the noticee has by self-assessing the impugned goods under
Customs Tariff ltem 34039100 paying lower rate of BCD @7 .5o/o instead of
Customs Tariff Item 34029049 (where the BCD is @l0%l by resorting to the mis
classification of the imported goods whereas the said goods are correctly
classifiable under Customs Tariff Item No.34029O49. I hnd that in the case where
goods are n,rt physically available for confiscation, redemption fine is imposable
in light of the judgment in the case of M/s. Vlsteon Automotive Systems Indla
Ltd. reported at 2O1E (OO9l GSTL 0142 (Medl wherein the Hon'ble High Court
of Madras has observed as under:

23. The penaltA directed agoinst the importer under Section 112 and the

fine pagable under Section 125 operotes in tuo different fields. The fine
under Section 125 is in lieu of conftscation of the goods. The payment of fine
follotred up bg pagment of dutg and other charges leuiable, as per sub-
section (2) of Section 125, fetches relief for the goods from getting
confiscated. Bg subjecting the goods to pagment of duty and other
charges, tlrc improper and irregular importation is sought to be
regularised, uhereas, bg subjecting the goods to pagment of Jine

under sub-section (1)of Section 125, the goods are saued from getting
confiscated. Hence, the auailabttitg of the goods is nof necessary for
imposing the redemption fine. The opening uords of Section 125,
nWheneuer conftscation of anA goods is authorised bg this Act ....",brings
out the point clearlg. The power to tmpose redemption fine springs from the
authoisation of confi.scation of goods prouided for under Section 111 of the
Act. When once pouer of authoisation for confiscation of goods gets

traced to the said Section 111 of the Act, ue are of the opinion that the
phgsical auailabilitg of goods is not so much releuant. The redemption fines
in fact to auoid such consequences flou-ting from Section 111 onlg.
Hence, the paAment of redemption fine saues the goods from getting

confiscated. Hence, their phgsical auailabilitg does not haue anA
signiJi.cance for imposition of redemption ftne under Section 125 of the Act.
We accordinglg ansu.ter question No. (iii).

19.7 The Hon'b1e High Court of Gujarat by relying on aforesaid judgment, rn
the case oi Synergy Fertlchem Ltd. Vs. Ualou of ladia, reported' ia 2O2O

(331 G.S.T.L. 513 (Guj.l, has held inter olia as under: -

774, .,.... In the aforesaid context, we mag refer to and relg upon a decision
of the Madras High Court in the case of M/s. Visteon Automotiue SAstems u.

The Customs, Excise & Seruice Tax Appellate Tibunal, C.M.A. No. 2857 of
2O1t, decided on 11th Augus| 2017 [2O-]-0_l9G.SJ.t J!2 (Mad.)1, wherein
the follouting has been obserued in Para-23;
.23. The penaltg directed against the importer under Section 112 and
the Jine pagable under Section 725 operate in tuLo different fields. The
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fine under Section 125 is in lieu of confiscation of the goods. The
pagnlent of jine followed. up bg pagment of dutg and other charges
leuiable, as per sub-section (2) of Section 125, fetclrcs relief for the goods

from getting confiscoted. Bg subjecting the goods to paAment of dutg and
other charges, the improper and inegular importation is sought to be
regularised, uthereas, bg subjecting the goods to pagment of fine under
sub-section (1) of Section 125, the goods ore saued from getting
conftscoted. Hence, the auailabilitg of the goods i-s not necessary for
imposing tLe redemption fine. The opening words of Section 125,

"Wheneuer confi.scotion of ang goods is authoised bg this Act....", brings
out tLrc point clearlg. Tlrc poluer to impose redemption fine spings from
the authori-sation of anfrscation of goods prouid.ed for under Section 1 7 1

of the Act. When once pou.ter of authorisation for anftscation of goods
gets traced to tLe said Section 111 of the Act, u-te are of the opinion tlnt
the phgsical auailabilitg of goods is nof so much releuant. The red.emption

fine b in fact to auoid such ansequences flowing from Section 111 onlg.
Hence, the pagmpnt of redemption fine saues the goods from getting
conftscated. Hence, their phgsical auailabilitg does not haue any
significance for imposition of redemption fine under Section 125 of tLe
Act. We accordinglg ansu.ter question No. (iii)."

775. We uould. like to Jolloro the dicfitm a.s ldid doun bg the Madras
Hlgh Coutt ln Pata-2?, referred to above."

In view of the above, I frnd that impugned goods totally valued at Rs.
24,50,69,170 /- by mis-classifying the same under Customs Tariff Item No.
340391OO though not available are iiable for confiscation under Section 111(m) of
the Customs Act, 1962 and accordingly, in view of the above, I find that redemption
fine under Section 125 (1) is liable to be imposed in lieu of conhscation of subject
goods having total assessable value of Rs. 28,50,69 ,l7O / - as detailed in Annexure
A, B & C to Show Cause Notice.

2O. In view of discussions and hndings in paras supra, I pass the following order:

-:ORDER:-

(a) I reject the declared classification of the subject good viz. "Product BM
5', "Product BF-I 2" and "Product BFT 1" under Customs Tariff ltem
No.34O391OO as detailed in Annexure A, B & C to Show Cause Notice
and order to re-classify the said goods under Customs Tariff Item
No.34029049 of the First Schedule to the Customs Tariff Act, 1975 (51 of
1975) and to reassess the subject Bills of Entry accordingly.

(b) I hold the Imported goods valued at Rs.28,50,69,170l -(Twenty Eight
Crore, Fifty Lakh, Sixty Nine Thousand, One Hundred and Seventy
only) imported by M/s. Grasim Industries Ltd. as listed in Annexure
'A' , B' & 'C' to the Show Cause Notice 1iable to confrscation under
Section 1 1 1 (m) of the Customs Act, 1962 and impose a Redemption
Fine of Rs. 2,85,00,000/- (Rupees Two Crore and Eighty Five Lakh only),
in lieu of conflscation in terms of Section 125(1) of the Customs Act,
1962.

(c) I confrrm the Demand of Differential Customs Duty of Rs.9,22,622/-
(Rupees Nine Lakh, Twenty Two Thousand, Six Hundred and Twenty Two
only) as appearing in Annexure-B and C to the Show Cause Notice and
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order recovery of the same in terms of the provisions of Section 28(8)
read with Section 28(a) of the Customs Act, 1962l,

(d) i order recovery of Interest at appropriate rate as applicable on the
C-lstoms Duty evaded as mentioned in Para 2O (c) above from M/s.
Grasim Industries Ltd. in terms of the provisions of Section 28AA of the
Customs Act, 1962;

(e) I impose penalty of Rs.9,22,622/ - (Rupees Nine Lafth, Twenty Two
Thousand, Six Hundred and Twenty Two only) plus penalty equal to the
applicable interest under Section 28AA of the Customs Act, 1962 payable
on the Duty demanded and confirmed above on M/s. Grasim Industries
Lld.. However, I give an option, under proviso to Section 114A of the
Customs Acl, 1962, to the noticee M/s. Grasim Industries Ltd. to pay
2i>oh of the amount of total pena-lty imposed, subject to ttre pa5rment of
total duty amount and interest confirmed and the amount of 25ok of
pr:nalty imposed within 30 days of receipt of this order.

2l This crder is issued without prejudice to any other action that may be taken
under the provisions of the Customs Act, 1962 ald Rules/Regulations framed
thereunder or any other law for the time being in force in the Republic of India.

22 The
24.o3.2021

Show Cause Notice No. VII.I/lO-22/Pr.Commr./O&A/2018
is disposed off in above terms.

dated

alrt

DIN: 2025 I 171MNOOOO444CB5
F. No. VIII/ l0-22 /Pr.Coll]Lrl:,r. /O&,A/2018

ft.11'

(Shiv Kumar Sharma)

Principal Commlssloner of Customs

Date: 17. 1 7.2025.

To,

M/s Grasim Industries Limited,
(Unit: Grasin-r Cellulosic Division),
Plot No. l,GIDC Vilayat Industrial Estate,
Taluka:Vagra,District:Bharuch 3920 72.
Copy to:-

1. The Chiel Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.
2. The Addiljona-l Commissioner, Customs, TRC, HQ, Ahmedabad.
3. The Deputy Commissioner of Customs, Customs House, Hazira, Surat;
4- The Superintendent, System, Customs, HQ [in PDF format) for uploading the

order on :he website of Ahmedabad Customs Commissionerate.
5. Guard File
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