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[ Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

PraffaaaafRaane®/order relating to

| (@)

FaEuRAaTfaa®IEHTE .

™ (a)

any goods imported on baggage.

(H)

RTTIRS AT g3 AT AR R A S T - SR T U S AT T HTETah AT S e
Ezic

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

(M

ATATRCHH U, 1962 SHTTTX TUTI TS HNHGATTILTAHT S AFACHATTHTD G .

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

sSRgurarufafaf@aereaaaus e

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

mﬁw,la?oﬁmzﬁ.s IFE! 1 SR TN TIREHICR®! 4

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(@

GG ETa S AATaIYHaATeRIS! 4 Uferdr, afest

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

('n

e fgeTaeaE 4 wgi

(c)

4 copies of the Application for Revision.

(%)

UTHTA G TR DI B [TUHTHTY eH AT AT, 1962 (TUTHRIT)
aiie, Ui, gue, s el At ungiasfidd ardi=emare 7. 200/-
(UG AT AT, 1000/-(FUCTH AT
), SaritHTHETe), SRy AT S UHT gL 3R.6 P rafal.

15.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-. :

HeH. 2 |
SR AT S ATaT ST T A T S R g AT RS T A e G aTe st
AT 1962 BIURT 120 T (1) HarfAwiddt. v -3

HHrATe®, SlasarayemRAaEsdasie e s daerasas

In respect of cases other than these mentioned under item 2 above; any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C(ﬁ.-:i before the Customs, Excise ard Service Tax Appellate Tribunal at the following
address :

HHTYe®, PuaSaaeHagdaaRIUeiany | Customs, Excise & Service Tax A
, ppellate
oy, uiyfasadts Tribunal, West Zonal Bench
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QERIHAITE, SgATAHEH, M e MRYTRYS, 3¥R | 2nd Floor, BahumaliBhavan,

a1, 3{8HgIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

ﬁﬂgﬁﬁfﬁﬁw 1962 DIYRT 120 T (6) Bt AmTyewifuf~ad, 1962 PIURT 129
() FydFsfiadarufaiifayrraageaiRe-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

e e e o 3 —
FHUIARE S UCAS AP HE AU e A S U

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

S S — e - —
FHUIAREE IR UG e A P AST AR 43 fUs-g ), UagwWReuY

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(nm

e—— e e 3 =
PHIA OGS YT US e Al gUgwRe UL,

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

()

MRS H TP HH, HUR[chd 104 elbi o, Seehalchudcsaaaie, esd
10% 3(GTHIATR, i acic SaaIgHe, HUTaRGTSE|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

IFATUCIHBIYRT 129 () ST USIUSTHGEORTASATAGATA-  (P)
ﬁﬁ&ﬁmﬁ@ﬂmﬁdﬁqmﬁ%ﬁ@ﬁfﬂs@mﬁwm - 3yar
(@) mﬁwanﬂmwmaﬂa%ﬁuzmaﬁmﬁmmumﬁmmtﬂmﬁﬁiﬁq.

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

Mr Brijenkumar R. Patel 2435, Mathakak No Vandho, Near Ghanti,
Umreth, Anand, Gujarat-388220 (hereinafter referred to as “the appellant”)
has filed the present appeal in terms of Section 128 of the Customs Act,
1962 against Order in Original No. 19/REF/JRS-AC/SVPIA/2023-24 dated
05.03.2024 (hereinafter referred to as “the impugned Order”) passed by the
Assistant Commissioner of Customs, SVPI Airport, Ahmedabad,

(hereinafter referred to as “the acjudicating authority”).

2, Briefly stated, facts of the case are that the appellant, holding an
Indian passport no. L5394624, arrived at Terminal-2. SVPI Airport,
Ahmedabad from Dubai to Ahmedabad by Spice Jet Flight No. SG-176 on
03.12.2020. On the basis of suspicious movement, the Officers of Customs
intercepted the applicant, after clearance through Green Channel for
detailed checking which resulted in recovery of two gold kada worn around
his forearm under the sleeves of his T-Shirt/Shirt. Details of which is as

given below:

Table 1
Description of seized gold | Qty. Weight in Grams : all 24 kt
Gold Kadas 02 300.000
Total Market Value Rs 15,20,550/-
Total Tariff Value Rs 13,12,992/-
2.1  The adjudicating authority viz, the Joint Commissioner of Customsj 1 T\

Ahmedabad vide Order-In-Original No 90/JC/SM/0O&A/2020.21 d'é;téd'
25.02.2021 ordered for absolute confiscation of the impugned gold i. e two
gold kadas made of pure gold totally weighing 300.0 gms and valued aﬁ Rs

13,12,992/-(T.V.) and Rs. 15,20,550/-(M.V.), having 999.0 purity of 24\«, R o x

under the provisions of Section 111(d), 111(1), 111(1) and 111(m) of the
Customs Act, 1962 and a penalty of Rs. 85,000/~ under Section 112(i) of
the Customs Act, 1962 was imposed on the appellant.

2.2 Aggrieved by the said order, the appellant preferred an appeal
before the Commissioner of Customs (Appeals), Ahmedabad, who vide
Order-in-Appeal No. AHD-CUSTM-000-APP-008 to 024-22-23 dated
13.04.2022, remitted the matter to the original adjudicating authority to

.~/ pass a fresh speaking order.
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2.3 The adjudicating authority viz, the Additional Commissioner of
Customs, Ahmedabad in de novo adjudication vide Order-in-Original
21/ADC/VM/0&A/2023-24 dated 01.05.2023 Confiscated of the
impugned two gold kadas made up of 999.0/24kt. purity gold totally
weighing 300.00 grams having T.V. of Rs. 13,12 ,992/- and M. V. of Rs.

15,20,550/- under Section 111(d), 111(), 111(1) & 111(m) of the Customs
Act, 1962. However, he allowed redemption of the impugned gold on
payment of redemption fine of Rs. 3,75 ,000/- under section 125(1) of the
Customs Act, 1962 and a penalty of Rs. 85,000/~ under Section 112(a)(i) of
the Customs Act, 1962 was imposed on the appellant.

2.4 The above gold weighing 300.000 grams were sent to the India
Government. Mint, Mumbai on 01.03.2023 and hence it was not possible
to release the impugned gold to the appellant. Therefore, in terms of
Instruction No. 22/2022-Customs dated 06.09.2022 the appellant was
sanctioned refund of Rs 4,47,426/- vide the impugned order.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended that;

* Gold was disposed of without any fresh/new notice to the
appellant/owner of the gold. Disposal of gold without notice to the
owner/petitioner. It is seen from the impugned 0-I-0 ref 19 /REF /JRC-
AC/SVPIA/2023-24 dated 05-03-24, that the gold has been already
disposed of on 01-03-2023. This is in spite of the fact that adjudication
was pending before Addl. Commissioner vide remand back order in OIA
of Commissioner (A). that appellant goods 02 gold kada 300.000-gram
order was pending before the Additional Commissioner of Customs. The

"T:;-\ fact is on record that Appellant was issued a Notice under Section 150 of

‘, ,t/':f———: l' e Customs Act, 1962 Vide File No. VIII/25-05/AP/Notice U/s
o %l Bp/Gold/2022-23/389 on Dated 15.11.2022, which was received on
lf ted 19.11.2022 by Appellant and Reply/objection for said disposal
.:-J—E:ﬁ&": ’Notlce of 150 notice was filed on dated 23.11/2022 and Received the
copy on 28.11.2022 by the officers. the authority concerned before

disposing of the gold. In this connection, reference is invited to Board's
circular F.No.711/4/2006- Cus (AS) New Delhi, February 14, 2006
wherein the Board has stressed upon the requirement of issuing Notice
to the owner of goods under the provision of the Customs Act, 1962
before the disposal of goods which have been confiscated but in respect
of which all appeal/legal remedies have not been exhausted by the owner
of the goods. This instruction was issued by the Board when a similar
instance was brought to the notice of the Board where seized goods were

disposed of without issuing notice to the owner of the goods which
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resulted in a loss to the exchequer because of failure to comply with the
requirements of Section 150 of the Customs Act, 1962. In the present
case, the authority concerned violated section 150 of the Customs Act,

1962 and also failed to follow the instructions issued by the Board with

regard to issuance of notice to the petitioner before the disposal of the

gold which resulted in undue financial loss to him. In this case, the

Customs authority concerned being fully aware as they had received the

one CO]IJS! of Appeal from office of Commissioner (A) also by reason that

the case was not yet decided in appeal should not have sold the gold.

Thus, he has been put into an undue financial loss and deprivation of his

property. Failure to follow the due process of law, would be violation of

human rights, as also the constitutional right under Article 300A of the

Constitution. As per the instructions issued by the Board, confiscated

goods in respect which all appeal/legal remedies have not been

exhausted by the owner of the goods could be sold only after giving notice

to the owner of the goods. No Notice of sale/disposal was ever issued to

the petitioner. Disposal of the gold without giving any notice to the

petitioner is violation of section 150 of Customs Act, 1962 and also
contrary to the Board's circular F.No.711/4/2006- Cus (AS) New Delhi,
February 14. 2006 dated 14-2-2006 which is binding on the authorities

concerned. In this regard the appellant relied upon the following case

laws:

i. Union of India V. Shambhunath Karmakar 1986 (26) E.L.T. 719

(Cal.)

ii. State of Gujarat -vs- M.M. Hazi Hasan, reported in AIR 1967 SC

1885
iii. Ashupati Nath Dhandhania - 2014 (305) ELT 392 (Cal.)

iv. Bhogilal Mehta vs. The Union of India and ors. 2004 (164) ELT, 239

(Cal.)
v. Kailash Ribbon Factory Ltd.- 2002 (143) ELT 60 (Del.)
vi. Northern Plastics Ltd. 1999 (113) E.L.T. 3 (S.C.)
vii. Zhinet Banu Nazir Dadany - 2019 (367) ELT 385(Del.)

viii. Ishwar Parasram Punjabi v. Union of India 1990 (48) ELT 224

(Delhi)

e In the recent case of Leyla Mohmoodi and Mojtaba Ebrahim Gholami vs
The Additional Commissioner of Customs and others in WP no 467 /2023
which is similar to the case of the petitioner, the Hon'ble High Court of

Bombay while ordering return of equal quantity of gold or refund of

\‘\/M present market value of the gold.
L

The Delhi High Court further held that "Even though there is no express

s

provision for the notice of hearing in Section 110A of the Customs Act,

S/49-117/CUS/AHD/2024-25
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1962 i i i
Magistrate carries an inherent power to give notice of hearing to the

€rson i
p concerned, from whom property is seized, before an order is

passed." Thus personal hearing is mandatory before the disposal of the
gold. In the present case no personal hearing was given to the appellant
before the disposal of the gold. The action of the Department and the
Magistrate stand vitiated owing to the lapse committed in not giving a
notice to the petitioner, not affording opportunity of hearing, or showing
cause against such an application being allowed.

* The petitioner requested for only for redemption of the gold weighing
300.000 grams for or on payment of penalty, fine, Duty. He never applied
for refund of sale proceeds of the gold. In the absence of any refund
application filed by the petitioner, sanctioning of refund on his own by
the Assistant Commissioner of Customs is unwarranted and the
petitioner is not bound to accept the refund order. There is violation of
petitioner's fundamental right under Article 300A. On 05.03.2024, the
Assistant Commissioner issued an order sanctioning a refund of Rs.
4,47,426/- to petitioner, citing the unavailability of the gold (éﬂegedly
sent to the India Government Mint). This refund was sanctioned without
any application for refund from the petitioner, who had explicitly
requested the redemption of the gold bar. The order issued by the Appeal
Commissioner, explicitly allowed the petitioner to redeem the seized gold
for on payment of fine and Duty. The Respondent's decision to sanction a
refund, rather than facilitating the redemption of the gold, directly
contravenes this order. The Respondent acted beyond the scope of his
authority by unilaterally deciding to issue a refund without any request
from petitioner. This not only disregards petitioner's expressed wishes

but also lacks any legal basis, rendering the order arbitrary and ultra

principles of natural justice necessitate that the petitioner be given
opportunity to redeem the gold as ordered by the Appeal
'ommissioner, for on payment of penalty, fine, Duty. The Assistant
Commissioner's actions deprived the petitioner of this opportunity,
thereby violating the fundamental principles of fairness and justice. The
Appeal Commissioner order permitted petitioner to redeem the gold bar
for on payment of penalty, fine, Duty. The Assistant Commissioner's
unilateral decision to issue a refund and the disposal of the gold without
due process or the petitioner's consent bypasses the established legal
procedure. This lack of due process further aggravates the violation of Sl
Article 300A. The Assistant Commissioner's actions in issuing a refund
and disposing of the gold without a proper basis are arbitrary and beyond

the scope of his authority. These actions not only contravene the

S/49-117/CUS/AHD/2024-25 Page 7 of 12



Government of India's directive but also undermine the legal safeguards

provided under Article 300A.

e In the present casc, there was non-compliance with pre-audit

requirement. the draft refund order should have been sent to pre-audit.

The actions of the respondent prejudiced the Appellant.
¢ Charging of warehouse charges is not as per law. Warehouse charge of
Rs 58,000/- is liable to be refunded to the Appellant. Warehouse charge
of Rs 58,000/- charged by the Respondent on the Appellant from the
date of seizure is illegal. The gold in question, during the period of seizure
until the date of the authority's release order, was solely under the
custody of customs and not with the Custodian of imported and export
goods. Therefore, imposition of warehouse charges during this period is
not proper and may not align with the legal framework governing such
cases.
e Instruction under reference M.F. (D.R.) Instruction No. 22/2022-Cus.,
dated 6-9-2022 in file F. No. CBIC-50711/5/2021-INV-CUSTOMS issued
by the Board and followed by the Respondent in the matter of calculation
of applicable refund amount to the Appellant is not binding on the
Appellant. As per Section 151A, no orders, instructions or directions
shall be issued so as to require any such officer of Customs to make a
particular assessment or to dispose of a particular case in a particular
manner. From the above, it may be seen that the instructions dated 6-9-
22 issued by the Board are against the spirit of Section 151A. Therefore,
the method adopted by the authority for calculating the amount . .
refundable is not legal and correct. a .i"'- =
e When a quasi-judicial authority enjoys discretionary power wlr';ﬂe
deciding a case, giving directions to them and forcing them in dcciding i
the case in a particular manner i.e ordering calculation of refund t\bbe‘
based on the tariff value of gold on the date of transfer of sucilh-
seized /confiscated gold to SPMCIL is illegal and against the provision of
Section 151-A of Customs Act, 1962. Instructions issued under reference
M.F. (D.R.) Instruction No. 22/2022-Cus., dated 6-9-2022 in file F. No.
CBIC-50711/5/2021-INV-CUSTOMS are only advisory in nature and the
advisory cannot be made a rule for ordering refund in the said manner.
The issuance of circulars/instructions, intended to clarify ambiguities in
statutory provisions and provide greater ease of administration, has
raised a whole host of questions about the manner in which, and extent
. to which, they shall be given effect. Statutes conferring this power upon
/ administering authorities are clear that circulars shall be binding on all
persons participating in  their implementation. Do  these

circulars/instructions continue to have effect when they reach beyond
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the limits of statutory provisions, or come into direct conflict with them?
Will these instructions bind the State? Will they bind the assesse or an
accused? If so, will they have binding effect under all circumstances, or
are courts and quasi-judicial authorities permitted the discretion to
deviate from them? The Judiciary has wrestled with these concerns for a
considerable period of time, resulting in a chaotic, inconsistent collection
of Supreme Court decisions, each adopting varied hues of interpretation.
The purposes behind the issuance of circulars bring to light their
supplementary character, suggesting that the extent to which this power
shall be utilised by administrative authorities must be confined to the
objectives stated in relevant statutes. Instructions issued under reference
M.F. (D.R.) Instruction No. 22/2022-Cus., dated 6-9-2022 in file F. No.
CBIC-50711/5/2021-INV-CUSTOMS conflict with the statute and the
scheme contemplated thereunder under Section 14(2) of Customs Act,
1962. While the position regarding the binding nature of circulars upon
the Revenue is well-settled, a related question that arises for
consideration is whether circulars shall be binding on assesses. While
the Board cannot issue circulars which impose on the assesse a burden
greater than that contemplated by the statute, the strict application of
the law or its procedures can be reduced by the issuance of a circular.
Moreover, when a circular benefitting the assesse has been issued, it is
not open to the Department to argue against the contents of such
circular.
* The Appellant claims present market price of the gold as on 05.03.2024.
the date on which the refund order was issued. As per notification no
31/86 dated 5-2-86, the Department has the power to dispose of the
gold. But this power comes with a condition that the owner of the gold
should be given a notice u/s 150 of Customs Act. Another condition is
that it is only when the gold is ripe for disposal, it could be sold. The
question is when will the seized/confiscated gold be ripe for disposal? It

is only when the appeal remedy available for the owner expires. In this

connection, please refer para 11.2.1 of Disposal Manual, 2019 and the
circular No. 57/2016-Customs dated 1-12-2016. There is a mention as
"gold found ripe for disposal". In this connection Form-8 as prescribed

under para 3.7.1 of the Disposal manual for disposal of the gold may be

referred. Form-8 is a report to be given by the Officer in-charge of

Disposal to the Custodian of Seized/Confiscated gold wherein "List of
Cases in Which Period of Redemption and Appeal Has Expired". As it may
be seen under Form-8, the Officer-in-charge of disposal has to report that
"The goods mentioned hereunder have not been so far redeemed within
the prescribed period and the period for preferring appeal is also over."

§/49-117/CUS/AHD/2024-25 Page 9 of 12
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From the above, it is very clear that it is only when the owner of the gold
exhausts all his appeal remedy, the seized /confiscated gold will become
ripe for disposal. In the present case, the gold was disposed even before
the Appellant exhausted his legal remedy and the gold also did not
become ripe for disposal and even without giving any notice to the owner
under section 150 of Customs Act, 1962. But in present case the
objection against pre-trial disposal was filed along with all documents. As
per CBEC instructions vide letter F. No. 711/4/2006-Cus. (AS), dated
14-2-2006, before selling the goods Notice must be given to the
owner/importer. As per Section 150 of the Customs Act, before sale of
any goods under any provisions of the said Act, notice shall be given to
the owner or the sale should happen with the consent of the owner. If the
goods are no longer available with the Respondents, the same quantity of
Gold must be returned to the Appellants. Alternately the Present Market
Value of the same quantity of Gold must be returned to the Appellant.

e In view of all the above submission, the Appellant finally submitted that

he is eligible for refund of the market value of 300.000 grams of gold.
4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on
11.12.2025 on behalf of the appellant. He reiterated the submissions made
in the appeal memorandum. He further relied upon the decision of Hon’ble
Tribunal, Ahmedabad, in the case of PRADIPBHAI SEVANTILAL SHAH
decided vide FINAL ORDER NO. 10841/2025 dated 10.10.2025.

S. I have gone through the facts of the case available on record,
grounds of appeal and submission made by the appellant at the time of

personal hearing. It is observed that the issues to be decided in present

appeal is whether the impugned order passed by the adjudicating authority i =

sanctioning refund of Rs 4,47,426/-, in the facts and circumstances qf-'.'ﬂ‘ie -

case, is legal and proper or otherwise.

5.1 It is observed that the appellant, holding an Indian passporf\po. 4

15394624, arrived at Terminal-2. SVPI Airport, Ahmedabad from Dubai to
Ahmedabad by Spice Jet Flight No. SG-176 on 03.12.2020. On the basis of
suspicious movement, the Officers of Customs intercepted the applicant,
after clearance through Green Channel for detailed checking which
resulted in recovery of two gold kada worn around his forearm under the
sleeves of his T-Shirt/Shirt. The Joint Commissioner of Customs,
Ahmedabad vide Order-In-Original No 90/JC/SM/O&A/2020.21 dated
25.02.2021 ordered for absolute confiscation of the impugned gold i.e. two
gold kadas made of pure gold totally weighing 300.0 gms and valued at Rs.
13,12,992/-(T.V.) and Rs. 15,20,550/-(M.V.), having 999.0 purity of 24 kt,
under the provisions of Section 111(d), 111(1), 111(1) and 111(m) of the
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;L;stzr:::t:;: lf:EQ alr;ds ; }::Salt::n of Rs. 85,000/- under Section 112(i) of

: posed on the appellant. On appeal
Commissioner of Customs (Appeals), Ahmedabad, who vide Order-in-
Appeal No. AHD-CUSTM-000-APP-008 to 024-22-23 dated 13.04.2022,
remitted the matter to the original adjudicating authority to pass a fresh
speaking order. The Additional Commissioner of Customs, Ahmedabad in
de novo adjudication vide Order-in-Original 21 /ADC/VM/O&A/2023-24
dated 01.05.2023 Confiscated of the impugned two gold kadas made up of
999.0/24kt. purity gold totally weighing 300.00 grams having T.V. of Rs.
13,12,992/- and M. V. of Rs. 15,20,550/- under Section 111(d), 111(),
111(1) & 111(m) of the Customs Act, 1962. However, he allowed
redemption of the impugned gold on payment of redemption fine of Rs.
3,75,000/- under section 125(1) along with duty and other charges under
Section 125(2) of the Customs Act, 1962 and a penalty of Rs. 85,000/-
under Section 112(a)(i) of the Customs Act, 1962 was imposed on the
appellant.

5.2 It is observed that since the seized gold weighing 300.000 grams
were sent to the India Government Mint, Mumbai on 01.03.2023 and
hence it was not possible to release the impugned gold to the appellant.
Therefore, in terms of Instruction No. 22/2022-Customs dated 06.09.2022,
the appellant was sanctioned refund of Rs. 4,47,426/- vide the impugned
order. I have gone through the impugned order and observe that the
adjudicating authority has only recorded the calculation of the amount
refunded. Further, I also observe that no personal hearing was granted
before issuance of the impugned order. I am of the considered view that a
reasonable opportunity of being heard is required to be provided. The
appellant has also submitted that they had not been provided with an
opportunity of hearing before passing of the impugned order. Therefore,
quirement of natural justice was not satisfied. Thus, the impugned order
been issued in violation of the principles of natural justice. Since no

rsonal hearing was given to the appellant, there is no finding of the

djudicating authority on the contentions raised by the appellant as well as
the case laws relied upon by him. Hence, all the contentions are raised by
the appellant in the appeal memorandum have been made for the first time
before me and the adjudicating authority has no opportunity to record his
findings on the same. Therefore, I find that remitting of the case for passing
speaking orders after providing the appellant with an opportunity for
personal hearing becomes sine quoc nonto meet the ends of justice.
Accordingly, the case is required to be remanded back, in terms of sub-
section of (3) of Section 128A of the Customs Act, 1962, for passing
speaking order by the adjudicating authority by following the principles of
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natural justice. In this regard, | also rely upon the judgment of Hon'ble
High Court of Gujarat in case of Medico Labs - 2004(173) ELT 117 (Guj.),
judgment of Bombay Hon’ble High Court in case of Ganesh Benzoplast Ltd.
[2020 (374) E.L.T. 552 (Bom.)] and judgments of Hon’ble Tribunals in case
of Prem Steels P. Ltd. - [ 201 2.TIOL-1317-CESTAT-DEL] and the case
of Hawkins Cookers Ltd. (2012 (284) E.L.T. 677(Tri. — Del)] holding that
Commissioner(Appeals) has power to remand the case under Section-
35A(3) of the Central Excise Act, 1944 and Section-128A(3) of the
Customs Act, 1962.

6. In view of the foregoing, the appeal is allowed by way of remand to
the adjudicating authority for passing a reasoned and speaking order, after
affording the appellant an adequate opportunity of personal hearing. The
adjudicating authority is directed to examine all relevant facts, documents,
and submissions placed on record during the appeal proceedings. Based
on such examination, fresh orders shall be issued expeditiously, strictly in
accordance with the principles of natural justice and the applicable legal
provisions. It is clarified that, while passing this order, no findings or views
have been expressed on the merits of the case or on the submissions made
by the appellant. These shall be independently examined and considered

by the adjudicating authority in accordance with law.

7. In view of above, the appeal filed by the appellant is allowed by way
-of remand.
' /\( |\~ Dl(
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