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U8 Ufd 39 ad & 1ol SUdN & (g qud § ol ordt @ e ATH g |
st fear man 8. T

' This copy is granted free of cost for the private use of the person to whom it |

frofafaa Y & omet & gww F o Afed 39 MY T AU B

1s issued. |
|

darses AfUfgm 1062 @1 4RT 120 B S (1) (FYT WA) & arefH

e HEYH Hal & d 9 MW P WiE & dRiE@ 8 3 He & A&
3R gfua/dgad wfga (nded Sxy=), fag darem, @@ faum) d9g
arf, 93 fewft &1 gAdyw ended wd HR A a.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect
of the following categories of cases, any person aggrieved by this order can
prefer a Revision Application to The Additional Secretary/Joint Secretary
(Revision Application), Ministry of Finance, (Department of Revenue)
Parliament Street, New Delhi within 3 months from the date of
communication of the order.

frafafea g ondx/order relating to :

(P

s9 & ®U T qrgrfad PIs A,

(&)

any goods imported

(&

YRd | 31TTd P4 oq Pyl argd H @Tel T dfbd YRd d I Ta
WM W IaR 7 ¢ A#1F I 39 T /HE W IaR d9F1 & fau srfa
Od IR 9 §F R g1 39 T8 WF W IdR MU A1 I 7931 & qufyd
ma @ HH Bl

any goods loaded in a conveyance for importation into India, but which are |
not unloaded at their place of destination in India or so much of the quantity |
of such goods as has not been unloaded at any such destination if goods
unloaded at such destination are short of the quantity required to be
unloaded at that destination.

(7T (

e aftfogm, 1962 F @ x dyT I8¢ fF §aw U FEE &
ded e arudl @1 g,

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and
the rules made thereunder.

TG 3fded UF §d fAguTad ® faffdy Wy # uxd &A1 8
s ofa Iua! o &1 el ok 39 & Wiy Fgfafed smemd

| The revision application should be in such form and shall be verified in such-+

manner as may be specified in the relevant rules and should be accornpamed

by :

()

ﬁ-c‘trﬁqama?o%n‘dasaﬁ,qjﬁ1$aftﬁ=rﬁufﬁafamn'qm:;§-_:
39 1™ BT 4 yfewd, mﬁwuﬁrﬁmﬁﬁﬁwwﬁm{
T BT TR,

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one
copy as prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
@) | Wg cWAv & 3dral Y HA AW @I 4 Uladl, dfe @
(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any
@) | e F U ended @1 4wt
(c) | 4 copies of the Application for Revision.
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@) | gAOET oIdEH QR PR & fo¢ A SAUMTH, 1962 (@UT FEET) H
| fyfied v & s= fie, mmmmﬁmmmﬁﬁmmm%
H 5. 200/-(FTT I F AT F.1000/-(FUY TH AR ATH ), o491 Hl Arae g1, €
I fRa WrdE & gHiiire gar .16 1 Q) Ui, i eob, AT 7147 ST,
TTT 4T &8 BT AR 3R FULC TH A1 I7 I9E $H gl dl T8 B & 4 §

¥.200/- 3R e U g | 4P 8 )l B & Y H 5.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/-
(Rupees two Hundred only) or Rs.1,000/- (Rupees one thousand only) as
the case may be, under the Head of other receipts, fees, fines, forfeitures
and Miscellaneous Items being the fee prescribed in the Customs Act, 1962
(as amended) for filing a Revision Application. If the amount of duty and
interest demanded, fine or penalty levied is one lakh rupees or less, fees as
Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

Service Tax Appellate Tribunal at the following address :

R difer sifrerur, ufyedt &ty s  Appellate  Tribunal,

‘ Bench

West Zonal

380016 Ahmedabad-380 016

98 df5@, wgHiel Mad, fA@c| 20 Floor, Bahumali Bhavan,
TR Ud, UREl, HgHaEG- Nr.Girdhar Nagar Bridge, Asarwa,

RUELS

mﬂT-‘llc_m" el IAC Yeh d TGT | Customs, Excise & Service Tax

AP SUTITH, 1962 B! URT 129 U (6) & Y4, HARES HfufHad,
11962 @ URT 129 U (1) & M7 orfid & gy Fgfafed e doaw g4

] ErPam _
ﬂiﬁ;\?ﬂ,_ nder Section 129 A (6) of the Customs Act, 1962 an appeal under Section

\ERA9 A (1) of the Customs Act, 1962 shall be accompanied by a fee of -

BUR ¥UU,

or less, one thousand rupees;

S0 U9y dr@ ¥ fU® A § dl; Uig g9R IUT

(b)

where the amount of duty and interest demanded and penalty levied by any
officer of Customs in the case to which the appeal relates is more than
five lakh rupees but not exceeding fifty lakh rupees, five thousand rupees ;

(M

o gyilk »Ul.
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where the amount of duty and interest demanded and penalty levied by any 1
officer of Customs in the case to which the appeal relates is five lakh rupees

ofi @ gEiAa AHa d gl ] GERES S gRT B T Yo
3 [T TYT TGT AT TS B IHH U9 ar@ wul 8 P g Afp

adfte § S aad | oe fod! SRS U g’ AR T4 e
MY TS FYT AT AT 8 B IHH UGTY d@ ®UU ¥ 4@ g al;

T W, 2 & Y grad AEE) & el o HIAW) @ §WA d e a1 |
Ffdd 39 MY ¥ 31gd Heyd ®xal s d d HHged AfUfAag 1962 |
H! URT 129 T (1) & 3 BH H.70.-3 § YD, =g IAE Yo
MR Far FR g ey & goy FafafEa oo w s & 994 3

In respect of cases other than these mentioned under item 2 above, any‘
person aggrieved by this order can file an appeal under Section 129 A(1) of
| the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
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= . where the amount of duty and interest demanded and penalty levied by any |

(c)

. officer of Customs in the case to which the appeal relates is more than fifty
lakh rupees, ten thousand rupees |

)

=0 3T B [G0G HTHT H T, AR 7T P F %10 a1 HT W, 6] Yed a1
oo U4 48 faare § 8, a1 <8 & %10 T HA W, el $ad &8 faa1g H g, rdiel 1@ |
ST |

(d)

| An appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.

Jad SUFTTH BT URT 129 (T & A=A MU TIUHRU & GHE SR YA 3MTde-
- () AP AR & AT I1 Taferd) ) GURA & g a1 fbdT o yaisi & oy |
f&r 7 ordle : - 3rydT (@) e A7 $de U B UATadH & o qER $1ded &
1Yy $UY gig ) &1 e U aw g il

Under section 129 (a) of the said Act, every application made before the
Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any
other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a
fee of five Hundred rupees.

Page 4 of 13



File No. $/49-297/CUS/JMN/JAN/2025-26

ORDER-IN-APPEAL

1. Brief facts of the case

1.1 M/s Haryana Ship Demoliton Pvt. Ltd. GF-1 Atlanta, Atabhai Chowk,
Joggers Park-1, Bhavnagar (herein after referred to as the “Appellant for the sake
of brevity) has filed the present appeal against Order-In-Original 43/CUS-
REF/2025-26 dated 06.11.2025 (herein after referred to as the “impugned
order”) issued by the Assistant Commissioner, Customs Division, Bhavnagar

(herein after referred to as the “Adjudicating Authority).

1.2 The Appellant imported MV RAM for breaking purpose and filed Bill of
entry for home consumption under Section 46 of the Customs Act, 1962. The
Bills of Entry were assessed provisionally assessed for want of original

documents.

1.3. There was some dispute with regard to assessment of Customs duty of the
Fuel and Oil (Fuel Oil, Marine Oil, Lube Oil) contained in the Bunker tanks inside
/outside engine room of the vessel /ship. Importer claimed that Fuel and Oil
(Fuel Oil, Marine Qil, Lube Oil) contained in the Bunker tanks inside /outside
engine room of the vessel /ship was to be assessed to duty under CTH 8908
along with vessel. However, the Department was of the view that Fuel and Oil
contained in Bunker Tanks were to be assessed to duty under respective CTH of

Chapter 27.

1.4 Hon'ble CESTAT, Ahmedabad vide its orders A/11792-11851/2022 dated

17.10.2022/01.12.2022 has held that the oil contained in the Bunkers Tanks in

the engine room of the vessel is to be assessed to duty under CTH 8908, along

'me the vessel coming for breaking up. Further, in adherence to aforesaid order
/), I : . . Iy,

4, /"Uf'{& le CESTAT, it has been decided by the Assistant Commissioner, Customs

{;?’ g-:'visi&ﬁ, Bhavnagar in Final Assessment Order No. 26/2835449/SBY/2025-26
\"T;.\ 106.2025 that Bunker Tanks containing oil are to be treated as part of
A\

machinery and the Oils contained in them are to be classified under CTH
08 along with the vessel, as covered under para 2(b) of circular no. 37/96-Cus
Dated 03.07.1996. Therefore, in view of the aforementioned judgment of the
Hon’ble Tribunal, all the above mentioned Bill of Entry was finally assessed vide
Final Assessment Order no. 26/2835449/SBY/2025-26 dated 26.06.2025

passed by the Assistant Commissioner, Customs Division, Bhavnagar.

1.5 Consequent to the Final assessment of Bill of Entry the, Appellant filed
refund claim for Rs. 266437/- on 09.09.2025. The Adjudicating Authority
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sanctioned the refund claims vide the impugned order and credited the same to

the Consumer Welfare Fund.

1.6 Being aggrieved by the impugned order, the Appellant preferred the present
appeal.

2. Ground of Appeal submitted by the Appellant

2.1. The Appellant submitted that the impugned Order-ln-Original dated
06.11.2025 passed by the Assistant Commissioner is bad in law and not in
accordance with the provisions of the Customs Act 1962 on the following

grounds:-

2.2 After completing the process of refund claim, acknowledgement number
required to be generated by the proper officer and if the decision of the
department is contrary to the claimant the show cause notice needs to be
communicated to claimant (Pars (1) & (g) of 4.1 of Circular No. 05/2025-Customs
dated 17.02.2025). These systems have not been followed by the proper officer
in the present case of your appellant and no acknowledgement as well as SCN
has been issued to them. The Appellant after filling refund claim was trying every
day with ICEGATE portal to get the update of claim but the portal was not
responding and also electronically operating with ICEGATE by your appellant
was new one and for the first time. The Appellant submitted that even no
personal hearing was granted to your appellant prior to issuance of impugned
contrary OIO dated 06.11.2025.

2.3 The Appellant drew attention of to the Audited Financial Statements for

the year 2018-19 (copy enclosed-Exhibit-J) wherein under heading" DEPOSIT’éﬁ E .

amount of Rs. 308313/-(Customs Duty MV RAM LDO) have been 'cie,arly

mentioned as balance with statutory/Government Authority. Th{q. smd& ‘i‘,

Rs.308313/-is also reflecting in the enclosed ledger of corresponding baiance
sheet of our unit for the year 2018-19 to 2024-25. (Exhibit 11) Certificate 1ssued‘
by CA BALRAM (Exhibit 12 shows that CA has checked the sales invoices (13)0as
well as Financial Ledger Accounts and other records and certified that they have
the differential customs duty of Rs. 308313/~ while on import of Bunker (Oil &
Fuels) contained in impugned ship MV RAM and which has not been passed on

to the buyers of the goods or any other persons.

2.4 The Appellant further submitted that the captioned vessel arrived on
27.07.2017 and the bunker quantities under reference has been sold in the minh
of AUGUST-2017 itself. The differential duty of Rs. 265724 /-demanded with
interest vide Final Assessment Order No. 1590619/58Y/2018-19 issued by the

\)\M"’ﬂ
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Assistant Commissioner Customs Bhavnagar on dated 10.07.2018 and Rs.
308313- have been paid by your appellatn on 25.07.2018 ie an around lapse of
one year of the sale of impugned bunker. This vital fact goes to prove that burden
of said differential customs duty have not been passed on to our customers or
any other persons. As much question of applicability of UNJUST ENRICHMENT
"does not arise. The CA certificates dated 17.07.2025 supports contention given

by them.

2.5 The appellant, therefore, craves leaves to pray before Hon'ble
Commissioner to

(1) To direct the Assistant Commissioner Customs Bhavnagar, to issue fresh
order for payment of Rs. 266339/-to your appellant by crediting in their bank
account

(2)Such other order as may be just and proper.

2.6 The appellant reserves right to make, mention of, to add, to omit to modify
of, to amplify any of the submissions at any stage either or before grant of
personal hearing and for kind and judicious act of your honor, the appellant
shall ever pray

3. Application for condonation of delay :

3.1 The Appellant submitted that after completing the process of refund claim,
acknowledgement number required to be generated by the proper officer and if
the decision of the department is contrary to the claimant, the show cause notice
needs to be communicated to claimant, (Para (f) & (g) of 4.1 of Circular No.
2025-Customs dated 17.02.2025). These systems have not been followed by
roper officer in the present case of them and no acknowledgement as well
N has been issued to them. The Appellant further submitted that after
claim was trying every day with ICEGATE portal to get the update of claim
the portal was not responding and also electronically operating with

ICEGATE by your appellant was new one and for the first time.

3.2 The Appellant further submitted that on 09.01.2026 they had approached
the customs divisional office Bhavnagar and with the help of proper officer the
copy of impugned OIO could be downloaded. The present Appeal was required to
be filed on or before dated 05.01.2026 (i.e. within 60 days) as provided under the
provisions of Appeal rules, which your Appellant could not file within the
period/time. Thus there is delay in filling appeal took place, days beyond 60, and
as such this request of condonation of delay is being submitted by them and it
is well within further period of 30 days as provided under the provisions of

Appeal Rules.(Section 128 of Customs Act 1962).

et
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4. PERSONAL HEARING:

Opportunity of personal hearing was granted to the Appellant. The
Appellant vide letter dated 21.09.2026 have foregone the opportunity of personal

hearing in all the appeal.

5. DISCUSSION AND FINDINGS:

5.1 The date of the impugned order is 06.11.2025 and as per the record available
the date of receipt of order is 09.01.2025 therefore, the Appellant has not filed
the appeal within the period of 60 days as prescribed under Section 128 of the
Customs Act, 1962. The Appeal has been filed by the Appellant within a period
of 30 days from the date ending normal period of 60 days for filing appeal. The
Commissioner(Appeals) is authorized to condone the delay of 30 days under
Customs, Act, 1962 and on perusal of submission made by the Appellant
regarding condonation of delay, 1 take a lenient and considerate view and

condone the delay in filing the appeal.

5.2. I find that the matter pertains to the issue of sanction of refund thus there
is no question of pre-deposit of 7.5% of duty demanded as prescribed under

Section 129E of the Customs Act, 1962.

5.3 The Customs Division Office, Bhavnagar was requested for submission of
comments of the appeal filed by the Appellant vide letters 03.09.2025 but no
comments have been received by this office till date therefore, I am taking up the
issue for decision based on the facts of the case and documentary evidence

available on record.

5.4 1 have carefully gone through the case records, show cause notice and
corresponding order passed by the adjudicating authority and the defense,pffﬁ ,n =
forth by the Appellants in their appeal. The following issues ar}ée fdr

determination:

i) Whether the Appellant is eligible for refund of differential dutj,g. l‘gy
directly crediting it to their bank account instead of crediting the samé™

to Consumer Welfare Fund.

5.5 It is observed that the appellant had imported vessel for breaking
up/recycling and filed Bills of Entry under Section 46 of the Customs Act. 1962.
There was dispute in respect of classification of Fuel and Oil (Fuel Oil, Marine
Gas Oil, Lub Oil), which was settled by the Hon'ble CESTAT, Ahmedabad, vide
its Orders A/11792-11851/2022, dated 17.10.2022/01.12.2022 wherein it was

ek
o Mc, Ay
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held that the oil contained in the Bunkers Tanks in the engine room of the vessel
is to be assessed to duty under CTH 8908, along with the vessel for breaking up.
The Bill of Entry were assessed provisionally. Subsequently, the Bill of Entry as
finally assessed vide Final Assessment Order No 26/2835449/SBY/2025-26
dated 26.06.2025 passed by the Assistant Commissioner, Customs Division,
Bhavnagar. Consequently, the appellant had filed refund claims along with
Certificates dated 17.07.2025 issued by C. A. Talreja & Talreaja with respect to

import and refund claim.

5.6 The adjudicating authority on scrutiny of the refund claims observed that
the Appellant has submitted CA Certificates which neither disclosed the details
of supporting documents on the basis of which such Certificates were issued not
financial records viz. copy of Audited Balance Sheet etc. had been provided. In
this connection it is observed that the Board in its Circular No. 07 /2008 dated
28.05.2008 has stressed upon the need to go through the details of audited
Balance Sheet and other related financial records, Certificates of CA etc., which
are relied upon, to verify as to whether the burden of duty and interest as the
case may be, has not been passed on to any other person as for the doctrine of

unjust enrichment.

5.7 Accordingly, the adjudicating authority has sanctioned the refund claims in
terms of Section 27 of the Customs Act, 1962 and credited the same to the

consumer welfare fund vide the impugned order.

5.8 I have perused the relevant Section 27 (1A) and 27 (2) of the Customs Act,

1962 and same is reproduced as under:

1A) The application under sub-section (1) shall be accompanied by such
cumentary or other evidence (including the documents referred to in
tion 28C) as the applicant may furnish to establish that the amount of
ty or interest in relation to which such refund is claimed was collected
om, or paid by him and the incidence of such duty or interest, has not
been passed on by him to any other person.

(2) If, on receipt of any such application, the [Assistant Commissioner of
Customs or Deputy Commissioner of Customs] is satisfied that the whole
or any part of the [duty and interest, if any, paid on such duty] paid by the
applicant is refundable, he may make an order accordingly and the amount
so determined shall be credited to the Fund :

Provided that the amount of [duty and interest, if any, paid on such duty]/
as determined by the [Assistant Commissioner of Customs or Deputy
Commissioner of Customs| under the foregoing provisions of this sub-
section shall, instead of being credited to the Fund, be paid to the applicant,
if such amount is relatable to -

UM‘”’&\’
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(a) the [duty and interest, if any, paid on such duty] paid by the
importer, [or the exporter, as the case may be] if he had not passed on the
incidence of such [duty and interest, if any, paid on such duty] to any other
person;

(b) the [duty and interest, if any, paid on such duty] on imports made
by an individual for his personal use;

(c) the [duty and interest, if any, paid on such duty] borne by the
buyer, if he had not passed on the incidence of such [duty and interest, if
any, paid on such duty] to any other person;

(d) the export duty as specified in section 26;
(e) drawback of duty payable under sections 74 and 75;

(f) the [duty and interest, if any, paid on such duty] borne by any other
such class of applicants as the Central Government may, by notification in
the Official Gazette, specify:

[(g) the duty paid in excess by the importer before an order permitting
clearance of goods for home consumption is made where —

(i) such excess payment of duty is evident from the bill of entry in the
case of self-assessed bill of entry; or

(ii) the duty actually payable is reflected in the reassessed bill of entry
in the case of reassessment:|

Provided further that no notification under clause (f) of the first proviso
shall be issued unless in the opinion of the Central Government the
incidence of [duty and interest, if any, paid on such duty] has not been
passed on by the persons concerned to any other person.

5.9 I have also perused Section 28 D of the Customs Act, 1962 and same is

reproduced as under:

€ /;‘_T_’ “
SECTION 28D. Presumption that incidence of duty has been passed Slpto_- ;

the buyer. — Every person who has paid the duty on any goods uaner ;‘ﬁ Dy N y:
Act shall, unless the contrary is proved by him, be deemed to have &aﬁsddﬁ. 1.‘ i ; _' }
il- S
on the full incidence of such duty to the buyer of such goods.” \ /
\ e 2y J
‘\;f‘- N

From plain reading of the above legal provisions, it is clear that the appellant
was required to submit documentary evidence to establish that the amount of
duty in relation to which the refund is claimed was paid by him and the incidence
of the duty has not been passed on by him to any other person. As per Section
28D of the Customs Act, 1962, the burden of proof is on the appellant to
establish that they had not passed on the incidence of duty paid. Thus, until and
unless the appellant satisfies with the relevant documents, indicating the fact

that it has paid the duty and the same has not been passed on to the customers,

Page 10 of 13



File No. $/49-297/CUS/JIMN/JAN/2025-26

such a claim cannot be accepted. Therefore, until the contrary is proved, there
is a presumption provided under the statute that the duty has been passed on

to the buyer.

5.10 It is undisputed that the goods in question have been sold to buyers and
the transactions are shown as part of Profit and Loss Account. Further, it is
observed that the appellant had submitted Certificate dated 17.07.2025 issued
by C. A. Talreja & Talreaja . wherein it is has been verified that the Appellant has
paid customs duty for the import and the same further certified that incidence
of Customs duty paid on the bunker has not been passed on to the buyer of the
goods or any other person. I find that the C.A. Certificate made a bald statement
that the incidence of customs duty claimed as refund has not been passed on to
any other person without any supporting documents. Therefore, the CA
Certificate produced in the present case without supporting documents cannot
be considered for discharging the burden of unjust enrichment. The Appellant
has also failed to given any evidence indicating the fact that there was no unjust
enrichment on the part of the Appellant during the Financial year 202526 as the

refund were filed on dated mentioned para supra.

5.11 Further, as per the Board Circular No. 07 /2008 dated 28.05.2008 wherein
it has been stressed upon the need to go through the details of audited Balance
Sheet and other related financial records, Certificates of CA etc., to verify as to
whether the burden of duty and interest as the case may be, has not been passed

on to any other person as for the doctrine of unjust enrichment.

5.12 1 also find that the CA Certificates does not certify the fact the incidence
of duty has not been passed to the customer by the Appellant. The Chartered

- Accountant/appellant has also not submitted any documents to substantiate
Wiy

er person. Further, I also find that the Bill of Entry was filed during the

17-18 and the Certificate has not given to give any Certificate regarding

3zl
application. The Appellant has also failed to given any evidence indicating the

fact that there was no unjust enrichment on the part of the Appellant during the
Financial year 2025-26 as the refund was filed on 09.09.2025. Therefore, the CA
Certificates produced in this case without supporting documents cannot be

considered for discharging the burden of unjust enrichment.

5.13 It is further observed that the Chartered Accountant’s Certificate alone is
not the conclusive proof of having not passed on the incidence of duty to the
customers. A Certificate of Chartered Accountant is just a corroborative evidence

only as held by the Honble High Court in the case of Commr. of C. EX,,
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Aurangabad Versus Toyota Kirloskar Motors Ltd [2010 (256) E.L.T. 216 (Kar.)].
The Hon ble High Court’s view was not disturbed by the Hon ble Supreme Court
vide (2011 (274) E.L.T. 321 (S.C.)]. Further, in a number of decisions, it has been
held that Chartered Accountant's Certificates s alone is not a sufficient evidence
to discharge the burden cast upon the appellant to prove that incidence of duty
has not been passed on to the customers. Further, it is the ‘incidence of duty’
and not the duty as such which is required to be shown to have not been passed
on from the sale record, balance sheets and other related documents. In this

regard, I rely upon the following case laws:

(i) Shoppers Stop Ltd. - 2018 (8) G.S.T.L. 47(Mad.)

(iij BPL Ltd. - 2010 (259) E.L.T. 526 (Mad.)

(iiij Crompton Greaves Ltd. - 2011 (22) S.T.R. 380(Tri. - Mum.)

(iv) UOI v. Solar Pesticides Pvt. Ltd. reported in [2000 (116) E.L.T.
401(S.C.)]

(v) M/s Ispat Industries Ltd Vs Commissioner of Customs (Mumbai)
- [2015- TIOL-614-CESTAT-MUM].

5.14 Further the Hon’ble Supreme Court in the case of Sahakari Khand Udyog
Mandali Ltd Vs Commissioner of C. Ex. & Cus [2005 (181) ELT 328 (SC)] has
held that before claiming a relief of refund, it is necessary for the appellant to
show that he has paid the amount for which relief is sought and he has not

passed on the burden on consumers. Further, the Hon’ble Supreme Court in

the case of Union of India Vs Solar Pesticides Pvt. Ltd. [2000 (116) EL.'I‘ 491 o

(SC)] has held that “the expression “incidence of such duty” in relation’ to 1ts._ k.

being passed on to another person would take it within its ambit not ohlyi th,e';»_"_ 2

passing of the duty directly to another person but also cases where it is ﬁa\ssed
on indirectly”. The burden of proof is on the appellant to establish that they :
had not passed on the incidence of duty paid. Therefore, until the contrary is
proved, there is a presumption provided under the statute that the duty has
been passed on to the buyer. Therefore, the appellant in the present case has

failed to cross the bar of unjust enrichment.

5.15. From the above, I am of the considered view that the burden of proof lies
on the appellant to demonstrate that the incidence of duty has not been passed
on to the buyer or end customer. In this regard, the Chartered Accountant’s
Certificate, is not sufficient by itself to discharge this burden. Such a
Certificate is merely corroborative in nature and must be supported by
documents and records which are duly prescribed by the ICAI. These
documents must be diligently and duly enlisted so the same may be referred
to. In view of the failure to provide sufficient evidence to overcome the bar of
unjust enrichment, I am of the considered opinion that the appellant has not

made out a case for refund. Accordingly, the appeal filed by the appellant is

v KBl
Wt
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liable to be rejected. Thus based on the above, I find that the citations quoted
by the Appellant in the appeal find no significance in the present case.

5.16 Accordingly, I hold that the adjudicating authority has correctly credited
the refund to Consumer Welfare Fund. I find no reason to interfere with the

findings or the conclusions recorded in the impugned order.

6. In view of the above, I do not find any infirmity with the impugned order and

me is upheld. The appeal filed by the appellant is rejected.

uisww%w )

21 \0
(Vishwajeet Singh)
Commissioner (Appeals),

Customs, Ahmedabad

F. No. S/49-297/CUS/JMN/JAN/2025-26

By Registered post A.D/Email

M/s Haryana Ship Demolition Pvt. Ltd. GF-1,Atlanat, Atabhai Chowk,
Opposite Joggers Park-1 Bhavnagar.

Copy to,
1. The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad. (email: ccoahm-guj@nic.in ).
2. The Commissioner, Customs (Prev), Jamnagar.
3. The Deputy/Assistant Commissioner, Custom Division, Alang,
Bhavnagar.
4. Guard File
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