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qrc q6

urt ft;q1 rrqr 6.

This copy is granted free of cost for the private use of the person to whom it
is issued.

2 L9 62 uI{T 129 (1) (q2{T )&3r
frsfuRa +FrqT- & nrq-A'& qrc-+i fr 6t{ afu {s eGcr $ qqi o}
rfl6d n-f,qs o-{dr d d fs' B{rasl d q]fr ol drfts € 3 q-Si } 3i({
r.E-r sE-d/€gffi eftrd to{rAfi €qfrqql, f{a {flCrq, (t[-sEI frqFl) ssq
cr.f, c{ ftd} o1 gqte{q o{ra-il{ e-qd o-{ s6-a e.
Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect

of the following categories of cases, any person aggrieved by this order can

prefer a Revision Application to The Additional Secretary/Joint Secretary

(Revision Application), Ministry of Finance, (Department of Revenue)

Parliament Street, New Delhi within 3 months from the date of

communication of the order.

any goods imported

(u( Hr{d 3{TqTil frI{I TEIT 1{r{d s{ r1nTog

e{Fi trr sart c rrq cro qT gs rlirq e{FI qt sdlt qri & frq srEletd

c"m sdlt r qri q-r qr str rrdq e{FI qt gatt .rs clE 6t c'ET i otil&fa

nrd € o-fr 81.

any goods loaded in a conveyance for importation into India, but which are

(b) not unloaded at their place of destination in India or so much of the quantity

of such goods as has not been unloaded at any such destination if goods

unloaded at such destination are short of the quantity required to be

unloaded at that destination.

(TT ( , 1962 sftqFl X dI{T .T q{rq Tq

il6iT {@ aTq'd} ftt €ffiqrft.

3 HUI q.{ sffi qTSEI rqd 6-i;rr

The revision app lication should be in such form and shall be verihed in such
manner as may be specified in the relevant ruies and should be acco \Panied

by:

s€q6

..1\l',

.i, I N I

..' I Ir i: tFl

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one

copy as prescribed under Schedule I item 6 ofthe Court Fee Act, 1870.

qTE& 6R srdIET Srq {f, 4

Fffid qEfta ofltqt/order relating to :

il&sqi.mffiaEcrd.(6(

(a)

(E)

(a)

(E',)

(b)

(r)
4 copies of the Order-in-Original, in addition to relevant documents, if any

(c)

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and

the rules made thereunder.

4 copies of the Application for Revision.
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(u) gq &iul il'w
frEfka qTs uil irdr rdk, o1s,@-s,qdt silr ftfrE qd'& sfid + si{f{ Gnm i
d F. 200/-rsqg d s] crllqr q.1000/-cF-sg cm'E-f,rt m* t, *sl r{} qrc-fl El, €
srq Rd {rrdn }.q-ffFio?rrr d.'.rnr.oo1a qfrqi. qftEo, qt?TI rrqT@lui,

drirqr Tqr q-s 61{rftr si,;{ Fqg \rfi drq qt tss€ 6-c d d t€ sls } sq i
r'.zoor- efr r qfr \16 mq S .illqo d d Et{ }' s-q i o. r ooor-

(d) The duplicate copy of the T.R.6 challan evidencing palrment of Rs.200/-
(Rupees two Hundred only) or Rs.1,000/- (Rupees one thousand only) as

the case may be, under the Head of other receipts, fees, fines, forfeitures

and Miscellaneous Items being the fee prescribed in the Customs Act, 1962

(as amended) for filing a Revision Application. If the amount of duty and

interest demanded, fine or penalty levied is one lakh rupees or less, fees as

Rs.200/- and if it is more than one lakh rupees, the fee is Rs. i0O0/-.
4 T(S.2 .}I 3fcITdT 3f{I vq+.t qR

q,fr {q r{Tasr t
o1 um 12e g (1)

silrE {@ s
o-t erfrfuqeff6-{ur, slSS &fu fid.

3fiE-d E-6qq. 6_.dr A d d dtff{o orltfrqq rsez

& o{{h uff dt.q.-3 i dtqr{@, adq c-dlrc {@
eilr Scr 6-r GJfid oilgro-rur fr'sqa frEfuEa trA w qfr-d 6{ {6-a t
In respect of cases other than these mentioned under item 2 above, any

person aggrieved by this order can file an appeal under Section 129 A(1) of

the Customs Act, 7962 in form C.A.-3 before the Customs, Excise and

Service Tax Appellate Tribunal at the following address :

Customs, Excise &

Appellate Tribunal,
Bench

Service Tax

West Zonal

llcFI,

F'Rrrr+R g-d, oRIrrqT, rr6q-{rEr-

380016

.:

, L962 r{rft{, dln.I,{-tr

1e62 6t EtrT 12e q (1) + s{rft{ rrfi-f, &. etq frshRa qo. uot fri
qrPdq-

nder Section 129 A (61 of the Customs Act, 1962 an appeal under Section

9A (1) of the Customs Act, 7962 shall be accompanied by a fee of -

d q-fl trRI qIIN' TTqT {@'
{ qNr aqr drTItII rrqT (g o1 ro-q qiq ens F-qq qT w€ o-q d d}

EErt s-qC.

where the amount of duty and interest demanded and penalty levied by any

oflicer of Customs in the case to which the appeal relates is five lakh rupees

or less, one thousand rupees;

d sdr EI{I qIJN qqT {@
.rir qrq dqT drnqr rrqT es o1 r+.q qie crs sqq € ffit d dF*=

rqd q-qrs dTE € erlqo l d d; qiq E-grt E-qg

where the amount of duty and interest demanded and penalty levied by any

ofhcer of Customs in the case to which the appeal relates is more than

five lakh rupees but not exceeding fifty lakh rupees, five thousand rLrpees ;

q6T gRr cmt qqT {@
e}t qrq dqr orTlqr rrqT (s o1 roc qifis orq sqq € +rlso d d;
6s 6g.R Fqg.

lt

s s

(a)

(b)

(r)
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2"d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016
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(c)

(E) 5q. .rc{is 719 Gtfl q{, q6r{@qT

E-o rrti es frars C t, qr Ee & z 1 6 qq1 qri w, qoi il-sd (s ff{r"( fr B, effio rcsr

wqqr r

(d) An appeal against this order shall lie before the Tribunal on paJ,.rnent of 10%

of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.

6 rffimBu-cd EttT r2e 6q1& rrdrfu ffi oqq t € cer aq{ trd6 qTa-{c

qr- 
CdD tfi 3ntsT S fue qT.rdftrd o1 gurti & ftq q lrdi 3Iq u+q-{ }. ftc

lw qq erffo , - 3{qET tq) qfo qr onic+ qa 6-r q-sr*dq } ftq qTtrt qra{r'&
qrq {qAqiqqJ 6-r{@ {iee-fl+A atftq.
Under section 129 (al of the said Act, every application made before the

Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any

other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by a

fee of five Hundred rupees.
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where the amount of duty and interest demanded and penalty levied by any

officer of Customs in the case to which the appeal relates is more than fift5

lakh rupees, ten thousand rupees
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oRDER-IN-APPEAL

1. Brief facts of the case

1.1 M/s Haryana Ship Demoliton hrt. Ltd. GF-l Atlanta, Atabhai Chowk,

Joggers Park-1, Bhavnagar (herein after referred to as the "Appellant for the sake

of brevity) has filed the present appeal against Order-In-Original 43/CUS-

REF 12025-26 dated O6.11.2025 (herein after referred to as the "impugned

order") issued by the Assistant Commissioner, Customs Division, Bhavnagar

(herein after referred to as the "Adjudicating Authority).

1.2 The Appellant imported MV RAM for breaking purpose and filed Bill of

entry for home consumption under Section 46 of the Customs Act, 1962. The

Bills of Entry were assessed provisionally assessed for want of original

documents.

1.3. There was some dispute with regard to assessment of Customs duty of the

Fuel and Oil (Fuel Oil, Marine Oil, Lrlbe Oil) contained in the Bunker tanks inside

/outside engine room of the vessel /ship. Importer claimed that Fuel and Oil

(Fuel Oil, Marine Oil, Lube Oil) contained in the Bunker tanks inside /outside

engine room of the vessel /ship was to be assessed to duty under CTH 8908

along with vessel. However, the Department was of the view that Fuel and Oil

contained in Bunker Tanks were to be assessed to duty under respective CTH of

Chapter 27,

1.4 Hon'ble CESTAT, Ahmedabad vide its orders A/11792-11851 12022 dated

17.1O.2022101.12.2022 has held that the oil contained in the Bunkers Tanks in

the engine room of the vessel is to be assessed to duty under CTH 8908, along

the vessel coming for breaking up. Further, in adherence to aforesaid order

le CESTAT, it has been decided by the Assistant Commissioner, Customs

VlS1 Bhavnagar in Final Assessment Order No. 2612835449 ISBY 12025-26

06.2025 that Bunker Tanks containing oil are to be treated as part of

machinery and the Oils contained in them are to be ciassified under CTH

8 along with the vessel, as covered under para 2(b) of circular no. 37/96-Cus

Dated 03.07. 1996. Therefore, in view of the aforementioned judgment of the

Honble Tribunal, all the above mentioned Bill of Entry was finally assessed vide

Final Assessment Order no. 26/2835449 ISBY/2025-26 dated 26.06.2025

passed by the Assistant Commissioner, Customs Division, Bhavnagar'

1.5 Consequent to the Final assessment of Bill of Entry the, Appellant filed

refund claim for Rs. 266437 l- on O9.O9.2O25. The Adjudicating Authority

;
.q

t i
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sanctioned the refund claims vide the impugned order and credited the same to

the Consumer Welfare Fund.

1.6 Being aggrieved by the impugned order, the Appellant preferred the present

appeal.

2. Ground of Appeal submitted by the Appellant

2.2 Nter completing the process of refund claim, acknowledgement number

required to be generated by the proper officer and if the decision of the

department is contrary to the claimant the show cause notice needs to be

communicated to claimant (Pars (1) & (g) of a. 1 of Circular No. 05/2O2S-Customs

dated, 17.02.2025). These systems have not been followed by the proper officer

in the present case of your appeilant and no acknowledgement as well as SCN

has been issued to them. The Appellant after filling refund claim was trying every

day with ICEGATE portal to get the update of claim but the portal was not

responding and also electronically operating with ICEGATE by your appellant

was new one and for the first time. The Appellant submitted that even no

personal hearing was granted to your appellant prior to issuance of impugned

contrary OIO dated 06.l l .2025.

2.3 The Appellant drew attention of to the Audited Financial Statements for

the year 2018-lg (copy enclosed-Exhibit-J) wherein under heading" DEPOSIP-a1i i i--,r- .

amount of Rs. 308313/-(Customs Duty MV RAM LDO) have been ycjiea-r
1v^

mentioned as balance with statutory/ Government Authority. ThS.
I

JE

l,'Rs.3083 13/-is also reflecting in the enclosed ledger of corresponding

sheet of our unit for the year 2018-19 to 2024-25. (Exhibit 1 1) Certificate is

by CA BALRAM (Exhibit 12 shows that CA has checked the sales invoices (13)0as

well as Financial Ledger Accounts and other records and certified that they have

the differential customs duty of Rs. 308313/- while on import of Bunker (Oil &

Fuels) contained in impugned ship MV RAM and which has not been passed on

to the buyers of the goods or any other persons.

2.4 ThLe Appellant further submitted that the captioned vessel arrived on

27.O7.2017 and the bunker quantities under reference has been sold in the minh

of AUGUST-2O17 itself. The differential duty of Rs. 265724/-demanded with

interest vide Final Assessment Order No. 1590619/58Y /2OlB-19 issued by the

'"ofiLgtJ^^^et----
Page 6 of 13

2. 1 . The Appellant submitted that the impugned Order-ln-Original dated

06.11.2025 passed by the Assistant Commissioner is bad in law and not in

accordance with the provisions of the Customs Act 1962 on the following

grounds:-
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I
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Assistant Commissioner Customs Bhavnagar on dated 10.07.2018 and Rs.

308313- have been paid by your appellatn ot 25.07.2018 ie an around lapse of

one year ofthe sale of impugned bunker. This vital fact goes to prove that burden

of said differential customs duty have not been passed on to our customers or

any other persons. As much question of applicability of UNJUST ENRICHMENT

"does not arise. The CA certificates dated 17.O7.2025 supports contention given

by them.

2.5 The appellant, therefore, craves leaves to pray before Hon'ble

Commissioner to

(1) To direct the Assistant Commissioner Customs Bhavnagar, to issue fresh

order for payment of Rs. 266339/-to your appellant by crediting in their bank

account

(2)Such other order as may be just and proper.

2.6 The appellant reserves right to make, mention of, to add, to omit to modify

of, to amplify any of the submissions at any stage either or before grant of

personal hearing and for kind and judicious act of your honor, the appellant

shall ever pray

3. Application for condonation ofdelay:

3.1 The Appellant submitted that after completing the process of refund c1aim,

acknowledgement number required to be generated by the proper officer and if

the decision of the department is contrary to the claimant, the show cause notice

needs to be communicated to claimant, (Para (f) & (g) of 4.1 of Circular No.

2025-Customs dated 17.O2.2025). These systems have not been followed by

per officer in the present case of them and no acknowledgement as well

N has been issued to them. The Appellant further submitted that after

claim was trying every day with ICEGATE portal to get the update of claim

the portal was not responding and also electronically operating with

ICEGATE by your appellant was new one and for the first time.

3.2 The Appellant further submitted that on 09.O1.2026 they had approached

the customs divisional office Bhavnagar and with the help of proper officer the

copy of impugned OIO could be downloaded. The present Appeal was required to

be filed on or before dated 05.01.2026 (i.e. within 60 days) as provided under the

provisions of Appeal rules, which your Appellant could not file within the

period/time. Thus there is delay in filling appeal took place, days beyond 60, and

as such this request of condonation of delay is being submitted by them and it

is well within further period of 30 days as provided under the provisions of

Appeal Rules. (Section 128 of Customs Act 1962).

$ I

\!i'\^,4{y--
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4. PERSONAL HEARING:

Opportunity of personal hearing was granted to the Appellant. The

Appeliant vide letter dated 21 .O9 ,2026 have foregone the opportunity of personal

hearing in all the appeal.

5. DISCUSSION AND FINDINGS:

5. 1 The date of the impugned order is O6.1L .2025 and as per the record available

the date of receipt of order is 09.01.2025 therefore, the Appellant has not filed

the appeal within the period of 60 days as prescribed under Section 128 of the

Customs Act, 1962. The Appeal has been filed by the Appellant within a period

of 30 days from the date ending normal period of 60 days for filing appeal. The

Commissioner(Appeals) is authorized to condone the delay of 30 days under

Customs, Act, 7962 and on perusal of submission made by the Appellant

regarding condonation of delay, I take a lenient and considerate view and

condone the delay in filing the appeal.

5.2. I find that the matter pertains to the issue of sanction of refund thus there

is no question of pre-deposit of 7.5% of duty demanded as prescribed under

Section 129E of the Customs Act, 1962.

5.3 The Customs Division Offrce, Bharmagar was requested for submission of

comments of the appeal filed by the Appellant vide letters 03.O9.2025 but no

comments have been received by this office till date therefore, I am taking up the

issue for decision based on the facts of the case and documentary evidence

available on record.

5.4 I have carefully gone through the case records, show cause notice and

corresponding order passed by the adjudicating authority and the defense.pu.t., ^ 
.

forthbytheAppe1lantsintheirappeal.Thefo1lowingissuesari$efor.

determination, ' o

, ,,1-,:.1,,r,.1 :,.

i) Whether the Appellant is eligible for refund of differential dirty !y _

directly crediting it to their bank account instead of creditrng the samd-

to Consumer Welfare Fund.

5.5 It is observed that the appellant had imported vessel for breaking

up/recycling and filed Bills of Entry under Section 46 of the Customs Act. 1962.

There was dispute in respect of classification of Fuel and Oil (Fuel Oil, Marine

Gas Oil, Lub Oil), which was settled by the Hon'ble CESTAT, Ahmedabad, vide

its Orders A I I 17 92- | 1851 I 2022, dated 1 7. 1 0.2 O22 / O 1. 12.2022 wherein it was

$ \

t

rli,,^"qa
?, t!..',"{r
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held that the oil contained in the Bunkers Tanks in the engine room ofthe vessel

is to be assessed to duty under CTH 8908, along with the vessel for breaking up.

The Bill of Entry were assessed provisionally. Subsequently, the Bill of Entry as

finally assessed vide Final Assessment Order No 2612835449 lSBYl2025-26

dated 26.06.2025 passed by the Assistant Commissioner, Customs Division,

Bhavnagar. Consequently, the appellant had filed refund claims along with

Certificates dated 17.O7.2025 issued by C. A. Talreja & Talreaja with respect to

import and refund claim.

5.7 Accordingly, the adjudicating authority has sanctioned the refund claims in

terms of Section 27 of l}:,.e Customs Act, 1962 and credited the same to the

consumer welfare fund vide the impugned order.

5.8 I have perused the relevant Section 27 (1A) ard 27 (2) of the Customs Act,

1962 and same is reproduced as under:

1A) The application under sub-section ( 1 ) shall be accompanied by such

cumentary or other euidence (including the documents referred to in
tion 28C) as the applicant may fumish to establbh that the amount of
tg or interest in relatton to which such refund is claimed was collected

rry or paid bg him and the incidence of such dutg or interest, has not

been passed onby him to any other person

Proolded that the amount of [dutg and interest, if ang, paid on such duty]
as determined bg the /Assistant Commi,ssioner of Customs or DeputA

Commi,ssioner of Customsl under the foregoing prouisions of thb sub-

section shall, instead of being credited to the Fund, be pai.d to the applicant,

if such amount i.s relatable to -

\\$"r4@W

I
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5.6 The adjudicating authority on scrutiny of the refund claims observed that

the Appellant has submitted CA Certificates which neither disclosed the details

of supporting documents on the basis of which such Certificates were issued not

financial records viz. copy of Audited Balance Sheet etc. had been provided. In

this connection it is observed that the Board in its Circular No. 07/2008 dated

28.05.2008 has stressed upon the need to go through the details of audited

Balance Sheet and other related frnancial records, Certificates of CA etc., which

are relied upon, to verify as to whether the burden of duty and interest as the

case may be, has not been passed on to any other person as for the doctrine of

unjust enrichment.

(2) If, on receipt of any such application, the /Assr)stant Commissioner of
Customs or Deputy Commissioner of Customsl i.s satisfied that the uhole
or anA part of the [duty and interest, if ang, paid on such duty] paid by the

applicant is refundable, he mag make an order accordinglg and the amount

so determined shall be credited to the Fund :
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(a) the [dutg and interest, if any, paid on such dutg] paid bg the

importer, for the exporter, as the case maA be] if he had not pa,ssed on the

incidence of such [dutg and interest, if ang, paid on such dutg] to ang other

person;

(b) the [dutg and interest, if ang, paid on such dutg] on imports made

bg an indiuidual for his personal use;

(c) the [dutg and interest, if ang, paid on such dutg] bome bg the

buger, if he had not possed on the incidence of such [duty and interest, if
ang, paid on such dutgl to ang other person;

(d) the export dutg as specifi,ed in section 26;

(e) dratuback of duty pagable under sections 74 and 75;

A the fdutg and interest, if ang, paid on such duty] borne bg ang other

such class of applicants as the Central Gouernment mag, bg notification in

the Official Gazette, specifg:

[(g) the dutg paid in excess bg the importer before an order permitting

clearance of goods for home consumption is made u.there -

0 such excess paAment of dutg is euident from the bill of entry in the

case of self-assessed bill of entry; or

(iil the dutg actually pagable b reJlected in the reassessed bill of entry

in the case of reassessment:l

Prouided further that no notification under clause (f1 of the first prouiso

shall be rcsued unless in the opinion of the Central Gouemment the

incidence of [dutg and interest, if ang, paid on such dutg] has not been

passed on bg the persons concerned to any other person.

5.9 I have also perused Section 28 D of the Customs Act, 7962 and same is

reproduced as under:

From plain reading of the above legal provisions, it is clear that the appellant

was required to submit documentary evidence to establish that the amount of

duty in relation to which the refund is claimed was paid by him and the incidence

of the duty has not been passed on by him to any other person. As per Section

28D of the Customs Act, 1962, the burden of proof is on the appellant to

establish that they had not passed on the incidence of duty paid. Thus, until and

unless the appellant satisfies with the relevant documents, indicating the fact

that it has paid the duty and the same has not been passed on to the customers,

U\J^^^'a1
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such a claim cannot be accepted. Therefore, until the contrary is proved, there

is a presumption provided under the statute that the duty has been passed on

to the buyer.

5.10 It is undisputed that the goods in question have been sold to buyers and

the transactions are shown as part of Profit and l,oss Account. Further, it is

observed that the appellant had submitted Certificate dated 77.O7.2025 issued

by C. A. Talreja & Talreaja . wherein it is has been verified that the Appellant has

paid customs duty for the import and the same further certified that incidence

of Customs duty paid on the bunker has not been passed on to the buyer ofthe

goods or any other person. I find that the C.A. Certificate made a bald statement

that the incidence of customs duty claimed as refund has not been passed on to

any other person without any supporting documents. Therefore, the CA

Certihcate produced in the present case without supporting documents cannot

be considered for discharging the burden of unjust enrichment. The Appellant

has also failed to given any evidence indicating the fact that there was no unjust

enrichment on the part of the Appellant during the Financial year 202526 as the

refund were frled on dated mentioned para supra.

5.11 Further, as per the Board Circular No. 07/2008 dated 28.05.2008 wherein

it has been stressed upon the need to go through the details of audited Balance

Sheet and other related financial records, Certificates of CA etc., to verify as to

whether the burden of duty and interest as the case may be, has not been passed

on to any other person as for the doctrine of unjust enrichment.

5.12 | also find that the CA Certificates does not certify the fact the incidence

of duty has not been passed to the customer by the Appellant. The Chartered

Accountant /appellant has also not submitted any documents to substantiate

e incidence of duty claimed as refund has not been passed on by him to

er person. Further, I also find that the Bill of Entry was filed during the

17-18 and the Certificate has not given to give any Certificate regarding

ng forward of the amount till the year the Appellant filed refund

pplication. The Appellant has also failed to given any evidence indicating the

fact that there was no unjust enrichment on the part of the Appellant during the

Financial year 2025-26 as the refund was filed on 09.O9.2025. Therefore, the CA

Certificates produced in this case without supporting documents cannot be

considered for discharging the burden ofunjust enrichment.

5.13 It is further observed that the Chartered Accountant's Certilicate alone is

not the conclusive proof of having not passed on the incidence of duty to the

customers. A Certilicate of Chartered Accountant is just a corroborative evidence

only as held by the Hon ble High Court in the case of Commr. of C. EX.,

t'

F,
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Aurangabad Versus Toyota Kirloskar Motors Ltd [2010 (256) E.L.T. 216 (Kar.)].

The Honble High Court's view was not disturbed by the Hontle Supreme Court

vide [201] (274]rB.L.T.321 (S.C.)]. Further, in a number of decisions, ithasbeen

held that Chartered Accountant's Certificates s alone is not a sufficient evidence

to discharge the burden cast upon the appellant to prove that incidence of duty

has not been passed on to the customers. Further, it is the 'incidence of duty'

and not the duty as such which is required to be shown to have not been passed

on from the sale record, balance sheets and other related documents. In this

regard, I rely upon the following case laws:

(i)

(ii)

(iii)
(iv)

Shoppers Stop Ltd. - 2018 (8) G.S.T.L. a7(Mad.l
BPL Ltd. - 2O1O (2591 E.L.T. 526 (Mad.)
Crompton Greaves Ltd. - 2011 (22) S.T.R. 380(Tri. - Mum.)
UOI v. Solar Pesticides Pvt. Ltd. reported in [2000 (116) E.L.T.
401(S.C.)l
M/s Ispat Industries Ltd Vs Commissioner of Customs (Mumbai)

- [20 1 5- TrOL-6 14-CESTAT-MUM].
(")

5.14 Further the Hon'ble Supreme Court in the case of Sahakari Khand Udyog

Mandali Ltd Vs Commissioner of C. Ex. & Cus [2005 (181) ELT 328 (SC)] has

held that before claiming a relief of refund, it is necessary for the appellant to

show that he has paid the amount for which relief is sought and he has not

passed on the burden on consumers. Further, the Honble Supreme Court in

the case of Union of India Vs Solar Pesticides Pvt. Ltd. [2000 (116) ELT,4Sl .

(SC)l has held that "the expression "incidence of such duty'' in relation''tb; i[-Q :

. - i (.'.
being passed on to another person would take it within its ambit not ofly tlie.:,

passing ofthe duty directly to another person but also cases where lt i" |aq\ea-\
on indirectly''. The burden of proof is on the appellant to establish that they-

had not passed on the incidence of duty paid. Therefore, until the contrary is

proved, there is a presumption provided under the statute that the duty has

been passed on to the buyer. Therefore, the appellant in the present case has

failed to cross the bar of unjust enrichment.

5.15. From the above, I am ofthe considered view that the burden ofprooflies

on the appeliant to demonstrate that the incidence of duty has not been passed

on to the buyer or end customer. In this regard, the Chartered Accountant's

Certificate, is not sufficient by itself to discharge this burden. Such a

Certificate is merely corroborative in nature and must be supported by

documents and records which are duly prescribed by the ICAL These

documents must be diligently and duly enlisted so the same may be referred

to. In view of the failure to provide sufficient evidence to overcome the bar of

unjust enrichment, I am of the considered opinion that the appellant has not

made out a case for refund. Accordingly, the appeal filed by the appellant is

t
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liable to be rejected. Thus based on the above, I find that the citations quoted

by the Appellant in the appeal find no significance in the present case.

5.16 Accordingly, I hold that the adjudicating authority has correctly credited

the refund to Consumer Welfare Fund. I find no reason to interfere with the

findings or the conclusions recorded in the impugned order.

6. In view of the above, I do not find any infirmity with the impugned order and

\1l
e is upheld. The appeai filed by the appellant is rejected.
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t (Vishwajeet Singh)
Commissioner (Appeals),

Customs, Ahmedabad
F. No. S/4e-2e7lCUS/JMN / JAN / 2025-26

By Registered post A.D/Email

M/s Haryana Ship Demolition Pvt. Ltd. GF-1,Atlanat, Atabhai Chowk,

Opposite Joggers Park- 1 Bhavnagar.

Copy to,
1. The Chief Commissioner of Customs, Gujarat, Custom

Ahmedabad. (email: ccoahm-guj@nic.in ).
2. Tt,e Commissioner, Customs (Prev), Jamnagar.
3. The Deputy/Assistant Commissioner, Custom Division,

Bhavnagar.
4. Guard File

House,

Alang,
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