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:+rdlrffiol oate of Order

Brtf+-{i8rdrtfg/ Date of I ssu e

:28 .O3.2O24

28.O3.2024

{drTrcTfud
Passed by :-

frn grn lral, rua uq+-6
Shiv Kumar Sharma, Princlpal Commissioner

qa:r}errwr:

Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-39 -2023-24 dated
24.03.2024 in the case of M/s Serndvik Asia Pvt Ltd, (Now Known as Allerma India
Pv-t. Ltd.) , Mumbai Pune Road, Dapodi, Pune-41 1012-

1 B-s eqFd(d) +f qf cfr Bffi ilfr t, r$ aqFilrra c-drT + ft(r ft:tr6 caa
6t orff tr

1. This copy is granted free of charge for private use of the person(s) to whom
it is sent.

2. {s 3nA?I t 3r€-,fl'e 6ti et EqEa {s 3riar fr clFd S fra qr6 + }fidr frar
ar(..F, 5qq QJ<..n uE, €-dr6{ 3lffiq' ;qqfr+{ur, 3r6fi-drfla frd +t fs $r*sr +'

frr4r 3{+d mr etril tt 3rqrd €-dr+6 Tfrrqr, S-ar ga, r;.rr< ar6 (,.r

t-dr-fl 3Tffirq-;qrqfu+-<ur, gsfr qrB-d{, d-SeTfr srq-d, frfrw ilq{ gd + sls
fr, trIfttrr ;rerr. 3r{rrEr, 3rrq6rdrd-3s0 004 +t sF-dlfud 6tfr 

"rGrt
2. Any person deeming himself aggrieved by this Order may appeal agarnst

this Order to the Customs, Excise ald Sergice Tax Appellate Tribunal,
Ahmedabad Bench within three months from the date of its
communication The appeal must be addressed to the Assistant Registrar.
Customs, Excist: and Scrvicc Tax Appellate Tribunal, 2nd Floor, Bahumali
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Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar, Asarwa, Ahmedabad -
380004.

3. rfir sfis qr5q q. fr.q.3 fr 4fu'fr fI ilfr arF(,r r€q{ Cfm ga 1rfral
ffi, te82 *-Bqq a * sq F-qq (21 d trftfts-c Eqfut E--dRT Ewrerr
F+!' dra-tt r+-d 3rfifr +i qn cfui ,t Erfufr fs-qr arcr d:n B-€' $rier +'

frcdtr 3rqrd 6I ,€ d, 3s6I eft rd-fr fr qffi rida-fr fr ilt (rrA t +-r t
.trq (rfi cfr c-q,Frd 6tff sGql 3ififr t EFifud {Tsff aFdrifr afr art cffi
d :rdF-d fua sri Trfra'r

3. The Appeal should be filed in Form No, C.A.3. It shall be signed by the
persons specifred in sub-rule (2) of RuIe 3 of the Customs (Appeals) Rules,
1982. \t shall be frled in quadruplicate and sha-l1 be accompanied by al
equal number of copies of the order appealed against (one of which at least
shall be certified copy). All supporting documents of the appeal should be
forwarded rn quadruplicate.

4. 3rfrf, ffi a?d mi la-+tur'lri 3Tffa t 3TrtrR arTF-d t, arr cft-qt fr afr-fr 6r
gt!-rft dalT rs& srer B-s' :ntsr *' frd+r 3rfr'fr 6r ,rS d, =e-fi 

efr rfrfr fr
qftaY {idqa fi Jrtr (rfrri t +-q t +-s r.+ rqrFra qfr 6trD I

4. The Appeal including the statement of facts and the grounds of appeal shall
be filed in quadruplicate and shall be accompanied by al equal number of
copies of the order appealed against (one of which at least shall be a
certified copy.)

s. J{qrf, +'r crrd 3T?m 3r{r{r GG* * 6tm ra {$ sf,*"a (rE B-S a6 3rldT

E-{ruT + fudr' 3Tqrd fi EERrit + Tqs-c aN fi 3iilrta tqx m-{dT ilGr'('d trt
+ruit 6') maT"d-€T{ sEifu-d +-rar arBa't

5. The form of appeal sha.ll be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered
consecutively.

6 ffi+ fim na.$frF-qq,tqoz fr srrr tzs t fr 5q-{firt t,a-,ta Btrtfrd
ff'€. B'€ Ferra cr fid Ftrd t, +O t ftS efr {T"OqTa t+ 6r sn-sr t
;eTqrfufi-ruT 6r fr'6 fi F6rq6 {H€gR t ara c{ ffis-d ata gm-c fr Hna'

3{ET fr 3R'dI dzrr q6 afu gmc aTqff, fr cqr *-sRr gara fu-qr arq-aTt

6. The prescribed fee under the provisions of Section 129A of tJle Customs
Act,l962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribuna-l, of a branch of any
Nationalized Bank located at the place where the Bench is situated and the
demand draft shall be attached to the form of appeal.

7. F€ JTra?r + fr"s-dtr fr'at rJi4., Jiqrq ?req- ad d-drfl 3rffiq ;qrqrfufi-tuT ,t
ele"fi' t 7.So/o 31dt srffi 3rTdI aJe..F 1rd crgr6rr .F1 EqrE t 3Rrdr srfrrdr s6l
afrfi g{ffrfrr + ErH fd-dra t r{rnr Td6-dET +-{h 3Tqrfr fi at erm-S tt

7. An appeal against this order shall lie before the Tribunal on payrnent of
7.3"/o of the duty demalded where duty or duty arrd penalty a-re in dispute,
or pcnalty, where penalty alone is in dispute".
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8. aqrqTcrq Lrffi 3{frF-q-ff, 1870 +'3iada FErlfia l+'u nren +irrra Brr qrr

grtlr trr vfr w svg+-a rqrqraq wa-fu+-e azn frm arfrvt

8. The copy of this order attached therein should bear an appropriate court
fee stamp as prcscribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. DRI/KZU /CF IENQ- 132 (lNT-09)/2018 dated
O2.O9.2O19 issued by the Additional Director General, DRI, Kolkata to M/s
Sandvik Asia Pvt Ltd, arr importer having IEC No. 0388016213(Now Known as
Alleima India Pv1. Ltd.) and having their registered office at Mumbai Pune Road,
Dapodi, Pune-41 10 12

Brief Facts of the case:

M/s Sandvik Asia Rit Ltd, an importer having IEC No.

0388016213(Now Known as Alleima India P,t. Ltd.) and having their registered
offrce at Mumbar Pune Road, Dapodi, Pune-411012, have contravened the
provisions of Section 17, 46 of the Customs Acl, 1962, and a.lso the provisions of
Customs Notification No. 18/20IS-Cus dated O1-04-2015, as amended by the
Customs Notification No. 79 l2Ol7 dated 13- l0-2O 17, read with provisions of Para
4.O3, 4. 13 & 4.14 of the Foreigrr Trade Policy 12O15-2O), as amended by the DGFT
Notification No. 33/20i5-20 dated 13-LO-2OI7, rssued in terms of the proresron of
Para 4.13 of tJ:e Foreign Trade Policy l2Ol5-2O), as they imported "Stainlcss Sreel

Extrusion Billet" required for manufacture of "Stainless Steel Seamless Tubcs and
Pipes" through ICD Sabarmatr wrthout payrnent of duty of Customs under covcr of
2I (Twenty-One) Advalce Authorizations, on tJre strength of the subject
notilication and availed benefit of exemption from pal.rnent of IGST and/or
Compensation Cess on the goods so imported, leviable in terms of Sub section (7)

& Sub-section (9) of Section 3 of the Customs Tariff Act, 1975, but failed to compll'
with pre-import zurd/or physica.l export conditions laid down in the subject
notification. Their act of omission and/or commission appears to have resulted in
nonpaJ.ment of duty of Customs in the form of Integrated Goods & Serrrice Tax
(IGST) to the extent of Rs 17,36,10,9321-, which appears to be recoverable under
Section 28(1) of the Customs Act, 1,962, along with applicable interest, and also
appea-rs to attract provision of section 1 1 1(o) of the Customs Act, 1962, making
the goods liable for conhscation and the company liable to penalty under Scction
1 12 (a) of the Act ibid.

2, Intelligence developed by the Drectorate of Revenue Intelligence, Kolkata,
(hereinafter referred to as Dzu) to thc effect that M/s Sandwik Asla t\t Ltd
(importer), had imported various input materials without pa)rment of duty oI
Customs under cover of a number of Advance Authorizations issued by regional

Directorate General of Foreigrr Trade (hereinafter referred to as DGFT). While

executing such imports, the importer availed benefit of exemption extended by

notification No. 18/2015-Cus dated 01-04-2015, as amended by the Customs
Notification No. 79 12077 dated 13- 1O-20 77 , and did not pay any Customs duty in
the form of Integrated Goods & Service Tax (IGST) levied under Sub-section (7) of
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Section 3 of the Customs Tariff Acl, 1975, on such input materials at the time of
import. However, such exemption was extended subject to condition that the

person willing to avail such benefit should comply wrth pre-import condition and

the finished goods should be subjected to physical exports only.

2.1 Intelligence developed by DRI, Kolkata, clearly indicated that although M/s
Sandvrk Asia Pvt Ltd availed such exemption in resp('ct of 21 (Twenty-One)

Advernce Authorizations, but while going through the procr:ss of such imports ard
corresponding exports towards discharge of export obligation, at no point of time

the importer complied with the pre-import condition, as demanded under the said

Notification No.79l2Ol7-Cus dated l3-lO-2O17, that exlended such conditional

exemption. Pre-import condition simply means that the goods should be imported
prior to commencement of export to enable the exporter to manufacture finished
goods, which could be subsequently exported under the same Advance

Authorization for discharge of Export Obligation.

2.2 Accordingly, a case was booked by DRI and investrgation was initiated by

way oI issuance of Summons under section 1O8 of the Customs Act, 1962. T}le

importer was summoned for production of documents in connection with such

imports and also for giving evidence. Shri Rajaram Shetty, S/o Shri M. Chandaya

Shctty Associate Vice President-Finance (lndirect Taxatror-r) of the said company

appeared on 24 -O8-2O ),8, and tendered his statemcnt before the Senior

lntelligence Officer of DRI, Kolkata Zonal Unit. In hi.s statement Sri Shetty

admitted that the company had failed to comply with the pre-import condition in
respect of 21 (Twenty-One) Advance Authorizations, against which they imported
various input matenals during the materia-l period. In hjs statement dated they

inter-alia submitted that:-

He hns been holding the post of Associate Vice President-Finance (Indirect
Toxotion) of M/ s Sanduik Asia Put Ltd, and his respon-sibilitg is to take care of
matters pertaining to indirect taxation tncluding GS| (lustoms & Foreign Trade
Policg.

ii. 'l'heg imported "Stainless Steel Extrusion Billet" and used those materials for
the Wrpose of manufactuing " StainLess Sfeel Searr less Tltbes and Hpes".
These ranu mateials are proanred mainly from Su.teden, against seueral Bills of
Entry, under Aduance Authoizations. Theg imported such goods against
seuerat Bitls of Entry afier 13-10-2017, bg auailing benefit of IGST bg uirtue of
CLStoms Noti,fication No. 79/2017 dated 13-10 2017. Hotueuer, it uas
understood that uhile importing such matenals bg auailing the benefit of the
said Customs Notification, under 27 Nos. o/ Aduance Authori.zations, theg

failed to complg u.tith the conditions of pre-import as demanded bg the subject
Customs notifcation. Followings are tlrc details of 65 Bills of Entry against
ttthich imports uere made auatling benefit of IGST in uiolation of the conditions
of the satd notifcatton. Details of such imports in u,,hich such uiolations haue
taken place are giuen hereunder (AA specific, BE speci.lic etc):-

Advance Authorlzation speclflc Valuc and IGST amount saved

Table- I
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Sr.
No AA No AA date Value (Rs)

I 810139215 05 t2-20t6 64859663 1227 5989

) 810139925 2t 03 20t7 26725448

3 810140047 07 04 20L7 I157254 2 19034

a Iot4022t 04-05 2017 3r48492 595915

410t40279 12 05-2017 12393941

6 8I0140395 3 1-05 -2017 3185332

7 810140692 20-07 20 t7 15828892 299593+

8 8 i0t 40693 20-07,2017 46455001

9 810140866 04-o9-2017 50041130 9471285

la 09 2017 69196902 13098814

tl 810140953 la 09 2017 73180s85 13850889

12 810141097 06 lo 2017 65740170 t2447655

13 11-10-20t7 I25911396 238312s0

l4 8 I 0141216 24-tO 20 t7 69178 r0 I 13 r 03567

i5 8101413 21 15-LI2017 71363584 13544830

810141437 ot t2 2017 70690593

l7 8 r 0141695 05-ot 2018 3I9834 22 6473652

810141895 31 0i 2018 7913674 r502806

19 8I014203+ 20-02 2018 4416I458 8386260

a 1o1.42014 2r 02-2014 2206007 41a921

2t 410r4229). 05 04-2018 909I205 \726420

Grand Total 4644L2294 16379 r569

Table-2

Bllls of Entry speclllc Value aad IGST amount saved

IGST

saved (I )

4337( )

377 5 u.l

ti,t923 I

601r 88

40gO')

Sr
No.

BE No BE Date Value (Rs)
IGST

Arrrount
saved (Rs)

1 374544 t

374294]'2

25- 10-20 t7 r0978.552

3690968

237 t3737

2A tO 2017 27 54a531

2a- ro-2017

2a-10-2017

207791r

6985E9

44842993 3783s73

37a3?O? 521.111 1

5 4 714805

6

3783930 28-tO 2At7

3783996 2a-10-20 t 7 46't <)63t1

Sr
No.

BE Date Valuc (Rs)

2291791|35 4471702

36 45t062A I ()() l(j 1 l2

1562424

t9-t2-2017

22-r2-2017

26 12 2A 17

26-12-20t74562a22 3I763526

4657 52 | 03 0l 2018

473I 085 2 ) 61247 5
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IGST (Rs)

5 2353609

602888

4792534

t0 81o140952

ti I0 141 135

I6 13424143

t8

20

BE No

I lt' 961I87I

I lt-
8e237' 

ll ll 
3e

88s7 
'I 

s 
ll ll 

40 09 0t 2018



r 7 8-l-199 2a to 20 t7 :i 66 2 8'J(r

4703322

t07I u t4

890198

r00r053

I .l ,1,)fr,2

37 84747 '28 tO 2017

37U5025 2A 1O 2017

3 785 10.1 28- tO-2017

12 3866983 03 rl 2017

5289019

6466856

58948 r 1 1r15711

13 388940s 06 11 20t7 9622948 1821335

3889n09 06-t1-2017 9497 t24 1797 52 |

06 l 1-2017 5059842 957676

38894I7 06-].t-20t7 5490652 to39216

08 t 1 2017 t5666229

ao17 440

541 1002

2965147

l0,I t -2017 152U893

t024140I9 3952365 1A t1-2017

2l) 3952367 10 11,2017 4602093 871038

39a237O I0- r i-20I7 4620834

2) 39r23? 7 l0-l r,2017 5487606 i0313639

)3 39523 80 10-1.1-20 t7 5466054 1034560

21 39898U6

I 112036

t 566076

2? 6510 |27 1r98822

t4-tt 20t7

27 1t 2017 587.5396

29 11 2017 827 4296

29-t1 2017 14609291

27 11 2017 5558468 105205 r28 1226151

2.) 4 2+9112 04 t2 20t7 r0462258 r980r92

r3559r0930 -13 14 450 oa t2 20t7 2566333

-131.1456 09 12 2017 r3738105 260021t

3.1

15 12 2017 )8611).\2 5.1 15229

142_0495 15 t2 2017 277497 50 52597 66

4450301 ta-t2-20).7 24263550 4592362

.17i3 l2l6

3889.1 l3

28-10 2017 8() l55a) .1 I i8 0t 20lu

r0 0l-2018

)7 03 20ta

21r517t5 +003385

i6

2i

391999.1

3952362

I l7t2U3

Ei'-'l t7 ()3 2018

iil. It Luas submitted that all Bills of Dntry uere clearerl Jiom the Ports of ICD
Khodigar (Ahmedabad) onlA. All Bills of Entry were Jinctlly ossessed. TlTeA

haue calculated total amount of IGST benefil taken bg them in udolation of
the condltlon of the not{Tcatlon No.79/2017 dated 13-1O-2017, stands at
Rs 76, 37, 91, 569/- . Theg undertook to mo,ke paurnent oJ the said
amount oJ IGST.

iu. Out of seueral Aduonce Authoizations used bg them a,l'ler introduction of the
said Customs notification, against 21 such Aduance Authorizations, theg
clearlg faited to follou-t the pre-import condition. In all cases exports uere made
euen before the commencement of the import. Therefore, in case of all these 21
Aduance Authori.z,ations, tlrc imported mateials could not be used for
manufacture of export goods, which utere exported under the respectiue
Aduance Authorization. Significont portion of the goods exported, utere made

tI)

43

45

46

17

')2624161r955490

4997969 30-01-2018 19043157 3604294

4<)97983 l0 0I 2018 254tt997 .+88s437

499857 4 15175602 2872246

522722s r5 02-2018 16235012 3083029

t9 02 20185279305 24562360 5123992

531 t 279 -).2 -O2- 20 1A 25168366 4779473

53r3207 8659335 1644408

53I 3388 )2 02 2r)18- 16s54968 3143788

5406046 0l 03 2018 8740080 165974I

06-03,2018 5053492 959658

5485108 o7-03-20r8 3t983422 6073652

52865.r,+

5570630 5079542 96460s

.18

4q

50

5l

52

53

54

5ir 5570643 l l -03-2018 1r55r393 2 r93609

57 5649221 20 03 2018 16080t01 3053611

5,9 5? 47 371 27 03 2018 t323937 5 25 t4 t57

59 5757093 16t1920

6I

62

60 57 5't 957 25076729 476207 |

58896r3

59628r8

5964058

6A86420

6134950

07 04 2018 94t8642 1788600

1369 r 37313 04 20 18 2599992

63 t3 04 2018 794r92A 1508171

61 23 04-20t8 30441831 5780903

65 ).6 04 -20 ta 9091205 r726420

Grand Total 4644t2294 163791569

i0

11

l7

25
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19142301 3623063

{1r6858

4710499

4\t97931

30 0r 2018

1003915

476373



out of moteials other than the duty-free mateials imported under the
respectiue Aduance Authortzations. They considered indiuidual Aduance
Authorization and o.s to u.thether all along pre-import condition was fulfilled
against such Aduance Authorizqttons. In case it uas not followed, the Aduance
Authorizotion has been considered as in uiolation of the Pre-import conditton,
and all Bills oJ- Entry under couer of whiclt goods haue been importerl bg
auailing benefit of ICST, haue been taken into consideration in totalitA for
determination of tLrcir liabilitg. Following Chart shouLs Aduance Authoization
specific No. & date of the first Bill of Entry and first Shipping Bill.

Table-3

Advance Authorlzatlon specillc No. & Date of nrat Bllls of Entry and tlrst Shlpptng BilI

Sr
No.

AA No AA date

I 8101392 i 5

2 810139925 21 03-2017

3 810140047 o7 -o4 20 t7

1 81014022 I 04-05 2017

810140279 l2-o5-20 t7

6 8 r0140395 31 05 2017

810140692 20 0? -201?

810140866 o+ 09 2017

9 810140952 1a-og-20t7

10 8 r0140953 I8-09-2017

II 81014I097 06 l0 2017

First BE No BE Date

04 12 2017

20 04-2017

First SB
No

ot 02 20179386486

212t530

177 tO90

3423714

460730516 06 2017 08-03 2017

211402 | t2-o7 201.7 5885608

9728144 17 05-20).7 6003904 I I 05 2017

282r245 1l-08 2017 6359967 29 05 2017

t2 09-2017 I t -o7 -2017

09 to 2017 7892436 08 08 2017

2a- lo-20 t7 8331128 30-08-20I7

l0 1l-20I7 8582505 rl09 2017

26 t2 20t7 8996997 29 09 20)l

2a ro-20t7 9s28918 27-tO-20t7

9200795 10- r0-2017

30,01-20r8 30- 10,2017

19 02,20 ra 9789531 08- r l -2017

07 03 2018 Ia)20017 ul 12 2017

3197584

354 L 157

37447 47

395237 0

1562822

T2 8r0141r35 rr r0-2017 3785r0I

L3 8r014r2r6 24 tO 20t7

l4 810r41321 15 1t-2017

l5 a t 0141+37 01 12 20t7

16 810141695 05-01,20 t 8

t7 810141895 3I -01-2018

.+99857.1

1997969

5485108

5964058 13 04 2018 2407 811 24-Ot-2014

20-o2-2014 5964058 I3 04-2018 2407atr 24 0t-20)8

l9 810 L4 2044 2r 02-20r8 58896 t3 07 a4 20t8 26500r3 olt 02 20 ttl

20 810r42291 05 04 2018 6134950 26-O4-2014 379615r 27 A3 20ra

2l 20-o?-2017 3414955 2a 09 20 t7 7425146 ra o7 20t7

u. It can be seen from the aboue Chart, that in case of all Aduance Authorizattons,
theg made exports fi"rst, uhich proues that the mateials were receiued in the

foctory afier completion of exports. Quite naturallg, theg could not monufacture
the goods tthich utere exported under the subject Aduance Authoization
against the aforementioned Shipping Bills, out of the duty-free mateiols
imported under the subject Aduance Authori"zation. This resulted in non-

compliance of the pre-import condition. For the purpose of determination of

SB Date

05 12 2016 42491) 2 2l lo 2016

72734'tl

30 0r-20r8

9566813

s279305

I8 810 r42034

810 r40693
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their liabi"litg theg haue taken into consideration all Bills of Entry couered bg
those 21 Aduance Aulhorizations except those against which theg haue

alreadg paid IGST during import.

ni. For the purpose of auailing the benefit of exemption from pantment of IGST, one
Luas supposed to comply utith the Pre-import condition. Il uas admitted that
LlTe Pre tm.port condition demands that the entire tnatenals tmported under
Aduance Authonzations should be utiLi-zed exclusiuelu for the purpose of
manufacture of finished goods, uthich u.tould be exported out of India. It tuas
aLso admitted that the said Notification further stipulates tltat such benefit is
onlg auailable for phgsicat exports Therefore, it uas ad.mltted. that in case
goods are exporl,ed before corwnencenent oJ import, bg manufacdtrlng

the respective Adaance A7lthortzo,tlon, or the mdterials proctred from
the domestlc marke[ the Pre-lmport condltlon is violated.,

uii. It Luas admitted that in cose of all Aduance Authori,zations, as aforesaid,
tnuolued uith respect to the imports made under the seueral Bills of Entry, theg
could not utilize the entire mateials imported for the purpose of manufacture of
export goods and the export goods uLere manufactured out of raut mateials
other than th.e dutg free mateials imported under the respectiue Aduance
Authonzations. It u.tas admitted thot tlte goods manufactured out of the excess
tptantity of dutg-free materials imported under llte respectiue Aduance
Author[zations are subsequentlg used for manufacture of goods, which are
sold in the domestic market on paAment of applicabte dutg. Therefore, it uto.s

admitted in cose of all those corsignments couered bg the Bitls of Entry
mentioned aboue and the corresponding Aduance Authoizations, they failed to
complg u-tith the bo.sic pre-import condition of tLte Customs notif.cation No.

79/ 20 1 7 dated I 3-1 O-201 7.

ttiii. Hou.teuer, immediately afier receipt of the letter of DRI, Kolkata doted 28-02-
2018, communicoted under F. No. DRI/IAU/CF/ INT-O9/2O18/ 1137, theg
understood their faiture / mis interpretation and decided to paA up the entire
amount of IGST alonguith interest. At the time of imporl. theg did not disclose
it to the Customs authoritg, that pre-import condition uas not follotued in
respect of the Aduance Authoizations under considercLtion. As a matter of fact,
theg tuere not au)are of the fact that for taking benefit of IGST, theg were
reqtired to comply u.tith such pre-import condition.

ix. DGFT Notification No. 33/2O15-20 dated 13-10-2017 was shown to him. The

said notifcation amended the Foreign Trode Policg (2015-20) and Para 4.74
was also amended.

x Customs Notification 79/ 2017 dated 13-1O-2017 uas olso shotun to him. He
said notifcation wa.s introduced, to extend relief to the importers from paAment
of the rthole of integrated tax. It 1uo.s odmitted that such exemption is not
absolute. Specijc conditions haue been imposed, u.thich requires compLiance, to
ouail the benefit of exemption from such integrated tax and ttLe compensation
cess.

'l'herefore, combined prouisions of the Policy ancl tl'te sub.ject Customs
Notif.cation, clearly mandate, onlg imports under pre-imporl condition u-tould be
alloued ulith the beneft of such exemption. Therefore, no such exenqrtlon
crrn be auailed, in respect of the A&nnce Authorlzations, o,ga,lnst
uhlch exports have alreadg been mo.d.e before commencenent of
import. lt uas admitted that uthile commencing imports against the Aduance
Authoizations under consideration, theg failed 1o complg u.tith the
aforementioned conditions. Theg did not declare to the Customs authoitg
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uhile auailing such benefit of IGST, that the subject outhonzations tnuoLued
exports, Luhich were made euen before the import commenced.

ii. The neu.tlg introduced condition No. @il of the Customs notification No.
18/2015 dated O1-O4-2015, demands that the for auailing benefit of tlrc
exemption of IGST, one is reqtired to follout pre-import condition. Houeuer, in
their case theg failed to foLlou-t the same, es some of the export goods were
manufactured out of raw mateiols, not imported against the respectiue
Aduance Authori.zations. Therefore, it utas admilled tlut theg failed to obserue
tLte conditions lqid doutn in the Policy o.s utell as in the Custom-s notiJiccttiort
and theg accepted their mistctke and are readA to make the pagments oJ IGS'I'
along u-tith interest.

xjit. Theg should not haue tqken the benefit o-s the basic condition in respect of
the exemption u)as not fulflled. The benefit wa.s auailed wrongtg because of
incorrect interpretation of the notirtcation, which theg understood afier receipt

of the letter from DRI, Kolkata. It tuas a bonafide mistake which is being

corrected notu-

2.3 Therefore, the importer admittedly contravened the pre-import condilion as

stipulated under t}lc subject Customs Notification, during rmports under cover of
2I (Twenty-One) Advzrnce Authorizations for the reason that in case o[ a1l Advancc
Authorizations export was made prior to import. Therefore, in case of a.ll of them
such duty-free imported materials imported under respective Advance
Authorizations, have not been used for malufacture of goods, which wcre exportcd
towards dischzrrge of export obligation of the respective Advance Authorization
During recording of statement, the authorized representatives of the company
submitted data on the basis of which their Lability was determined. Howevcr, at a
later stage, when the payment was made by the importer, it was seen that in
respect of a few Bills of Entry amount of IGST involved considered at the time of
tendering statement, was less than the actual IGST payable. Following Table

reflects actual IGST liability of the irnporter, and they have pard such IGS'f
accordingly. Therefore, their actua-1 iiability in respect of the 65 Bills of Entry
covered by the aforementioned 21 (Twenty-One) Advance Authorizatlons stands at
Rs 17, 36, lO,932/-.

Table -4

Bitls of Entry specific Actual Liability of ICST

BE No BE Date
IGST
Saved

(Rs)
BE Datc

IGST Saved

lRs)

35 29 11-20 t7 35934I 7

3889409 06- tl-20 )7 1797521

1 5964058 13-04-20r8 r508l72

2 6086420 23 04-20t8 5780904

3 596281 8

4 57 57093

c 5747371

27 -03-201A

27 -03-20 t 8

to-11-2017

876373

2514),57

1064 560

37 5649221 20 03-2018 30536 t I

38 5570643 l4-03 20t8 21936I O

39 5570630 t4 03-201{l

40 5485424 07 03 20lrl I 003() I r

4t 5485 r 08 07-03-20I 8 607 3652

6 39 52 380

7 3952377 10- 1t-24 t7 I03U639

E 3952370 to-11-20t7 874 585
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9 3952367 10-r1-2017 87 1038 42 5462913 06-03-2018 959658

4 59043 6134S50to- 1 | 2017 I024 140 26-O4-2AtAt0

L1 4198821 29- | t-2017 2s31651 44 5889613 07-o4-2018 19157 62

t2 5406046 10-03-2018 1659741 45 27 03-2014 5124119

5313388 22-O2-2018 473I 085 09-01-2018 4090517

t4 5313207 22-02-2014 4657 521 03 01-2018 2651556

t5 5311279 22-02-2018 43t4456 o8-t2-2017 4053876

t() 5279305 1,9-O2 2018 s423992 49 38894I 3 06-11-2017 957676

17 5227225 15-02-2018 3889405 1821335

t8 4994574 30-01-2018 2872286 51 3866983 03 11-2017 I I15711

L9 4997943 30-01-2018 4885437 a2 3785104 2a-to-2017 1223982

4997969 30- 0l -20 I8 3604742 53 3785025 28-tO-20t7 1001053

)t 4997934 30-01-2018 2262416 54 3784747 28,10 20t7 890198

22 4850466 18-01-2018 4 0033 85 55 3794499 28 10-20t7 1071814

23 4 562822 2t,.12-20t7 60 I 1883 56 2a-10-20t7 891556

24 4t7 t283 27-t1,-2017 1 1 12036 57 28-tO-2017 8a5715

25 3989886 ).4- 1t -20 17 3623 06 3 58 3 78393 0 2n-10-2017 892371

)6 4 162820 26-12-2017 1a2t4a2 59 3743707 2A-tO-20t7 52r4 | 11

)7 4 51062t1 22- t2-2017 3780486 60 37 A3s7 i 2f1-to-2017 4444299

)a 411t702 19-12-20),7 4343021 61 37 a298,r 2a- ro-2017 698589

)9 4450301 1a-12-2017 4 592362 62 3745441 25-tO-2017 20779 | 1

30 4420495 15- t2-2017 3889417 06 t\ 20t7 I 039 216

4416858 15 - 12-2017 5415229 64 3952362 la-t].2017 1528893

32 4314450 08-12-2017 2569496 65 3919994 08 t1-20t7 2965147

33 4249412 o4-t2-20t7 t980192

.1.1 1226451 tr-02-2017 2432424 TOTAL t7,36,tO,932

2.4 Thus, from the facts of the case and admission of the authorized
reprcsentatives of the importer, it appears that -

i) ln case of afl 2l (Twenty-One) Authorizations, they started exporting
hnished goods even before the imports were commenced, and also used

domeslically or otherwise procured materials for the manufacture of the
export goods in absence of having stock of duty-free raw materials imported
under the respective Advalce Authorization. Natura-lly, duty-free imported
goods could not be used for the purpose of manufacture of the export goods

resulting in violation of pre-import condition.
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ii) Considerable quantrty of materia.ls exported under the impugned Advance

Authorizations were manufactured out of input materials procured from the

domestrc market or otherwise, i.e not imported under the respectrve

Advance Authorization;

iii) Signifrcarrt quantity of the duty-free imported materia.ls was used to
manufacture goods, which were sold rn the domestic malket, i.e not uscd

for manufacture of export goods;

3. LEGAL PROVISIONS:

3.I Pdrd 4.O3 o;f the Foreign Trade Policg (2O15.2O) inter-alia stdtes that

An Aduance Authoisation is issued to allou duty free import of inputs, tL,hich are
physicatlg incorporated in export product (making normal allouance for u.tastage). In
addition, fuel, oit, energg, catalgsts uthich are consumed/ utilised to obtain export
product, may also be allotued DGFT, bg means of Public Nottce, mag exclude anq
product(s) from Wruleu of Aduance Authoisation.

3.2 Para 4.O5 of the Foreign Trq.de Policg (2O15.2O) lnter.alla states thdt

4.O5 Eligible Applicant / Export / Supplg

(a) Aduance Authoisation can be issued either to a manufacturer exporler or
merctant exporter tied to supporting manufacturer.

(b) Aduance Authorisation for pharmaceuticol products manufactured through
NonJnfinging (NI) process (a.s indicated in paragraph 4.18 of Handbook of
Procedures) shqll be lssued lo manufacLurer exporler only.

(c) Ad.uance Authoisation shnlt be issued for:

(t) Phgsicol export (including export to SEZ);

(ii) Interme diate supplV; and/ or

(iti) Supply of goods to the categoies mentioned in paragraph 7.02 (b), (c), le), A,
(g) and (h) of this FTP. (tu) Supplg of 'stores' on board of foreign going uessel /
aircrafi, subject to condition thqt there is specific &andard Input Output Norms
in respect of item supplied.

3.3 Pqrs,4.73 Foreign T'rade Policg (2O15-2O) lnter-q.lla stdtes thdt :-

4. 13 Pre-import condition in certain cases-
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iv) They could not comply with the pre-rmport condition rmposed by vrrtue of
Notification No. 79/2017-Cus dated l3-lO-2O17, but still avarled benefit of
exemption of IGST, in violation of the condition of the said Notrfication

v) After being pointed out by DRl, the importer admrtted har"ing violated such
condition and paid the entire amount of Rs 17, 36, 10, 932/- towards
IGST along with interest of Rs 60, 76, 7721-. However, it appears that in
case of a number of Biils of Entry either interest has not been paid or lcss

amount of interest has been pard.



(, DGFT maA, by Notification, impose pre-import condition for inputs under this
Chapter.

(it Import items subject to pre-import condition are listed in Appendix 4J or uLill

be as indicated in Standard Input Output Norms (SION).

({ii) Import of drugs from unregistered sources shall haue pre-imporl condition.

3.4 Para 4.74 Foreign Trad.e Policg (2O15-2O) inter-alia states thdt i

4 I 4 DetaiLs of Duties exempted.-

Imports under Aduance Authoisation are exempted from pclAment of Bosic Customs
Dutu, Additiondl Customs Duty, Education Cess, Anti-dumping Dutg, Counteruaiting
Dutg, Safeguard Duty, Transition Product Specific Safeguard Dutg, uhereuer
applicable. Import against supplies couered under paragraph 7.02 (c), (d) ond (g) of
FTP utill not be exempted from poAment of applicable Anti-dumping Dutg,
Counteruailing Dutg, Safeguard Dttg and Tlansition Product Spec{Jic Safeguard
Dutg, if ang. Howeuer, imports under Aduance Authorisation for phgsical exports are
also exempt from uLhole of the integrated tox and Compensdtion Cess leuiable under
sub section (7) and sub section (9) respectiuelg, of section 3 oJ'the Customs Taiff
Act, 1 975 (51 of 1975), o-s mag be prouided in the notification is.sued bg Department
of Reuenue, and such imports shall be stbject to pre-imporl condition. Imports
against Aduance AutLtoisations for phgsical exports are exempled from Integrated
Tttr and Compensation Cess upto 31.03.2018 onlg,

3.5 Para 9.2O Foreign Trad.e Policg (2O15-20) inter-alia states thdt i

9.20
"Export" rs as defined in FT (D&R) Act, 1992, as amended from time to time.

3.6 4.27 Exports/Supp lies in anticipatlon or subsequent to issue o:f an
Authorisdtion,

(a) Exports / supplies made ftom the date of EDI generated JiLe number for an
Aduance Authoisation, mag be accepted touards dischorge of EO Sltipping /
Supply document(s) should be endorsed tuith File Number or Authoisation Number
to establish co-relation of exports / s-upplies uith Authoisation issued.
Export/ supplg doanment(s) shauld also contain detaits of exempted
mate ial s / inputs consume d.

lb1 If ay;plication is approued, authoisation shalt be issued based on lnput / output
norms in force on the date of receipt of appttcation bg Regional Authoitg. If in the
interuening peiod (i.e. from date of filing of application and date of issue of
authoisation) the norms get changed, the authorization uill be issued in proportion
to prouisional exports / supplies alreadg made till ang amendment in norms is
not{Jied. For remaining exports, Poticg / Procedures in force on date of issue of
authoisation shall be applicable.

(c) The export of SCOMET items shall not be permilted againsl an Authoisation until
and unless the requisite SCOMET Authoisation is obtained bg lhe applicant.

(d) Dxports/ suppties made in anticipation of authoisation shall not be etigible for
inpuls tuilh pre-imporl condihon.

3.7 Section 2(e) oJ the Foreign Trade (DR) Act, 1992 states that :-
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(e) "import" and 'export" means respectiuely bnnging into, or toking out of, India anA
goods bA land, sea or air;

3.8 Notif.cation No.33/2015-2020 New Delhi, dated 13.10.2017
Subject: Amendments in Foreign Trode Policg 201 5-2O -reg

S.O. (E): In exercise of pouters confened bg Section 5 of FT (D&R) Act, 1992, read
with paragraph 1.O2 of the Foreign Trade Policg, 2015-2020, as amended from time
to time, the Central Gouernment hereby makes foltowing amendments in Foretgn
Trade Policy 2O15-2O" 1. Para 4.14 is amended to read as under: "4.14: Details oJ-

Duties exempted. Imports under Aduance Authoisation are exempted from pagment
of Ba.sic Customs Dutg, Additional Customs Dutg, Educotion Cess, Anti-dumping
Dutg, Counteruailing Dutg, Safeguard Dutg, Transition Product Specific Safeguard
Dutg, uthereuer applicabte. Import ogainst supplies couered under paragraph 7.02
(c), (d) and (g) of FTP utill not be exempted from pogment of opplicable Antl dumping
Duty, Counteruailing Dutg, Safeguard Dutg and Transition Product SpectJic

Safeguard Dutg, if ang. Hou.teuer, imporTs under Aduance Authori-zation for pl'tysicat
exports are also exempt from tuhole of the integrated tax and Compensation Cess
leuiable under sub-section (7) and sub-section (9) respediuelg, of section 3 of the
Customs Taiff Act, 1 975 (51 of 1975), as maA be prouided in the notif catiorr i,s.sur:c/

bA Department of Reuenue, and such imports shall be subject to pre tmporl
condition."

3.9 NOTTFTCATTON NO. 31 (RE-2O13)/ 2OO9-2O14 , DATED
1.O8.2013:

In exercise of powers conferred bg Section 5 of the Foretgn
Trade (Deuelopment & Regulation) Ac\ 1992 (No.22 of 1992) read u.tith
paragraph 1.2 of the Foreign Trade Policg, 2009-2014, the Central Gouernment
herebg notifies the follouing omendments in the Foreign Trade Policy (FTP)
2009-2014.

2. Afier para 4.1.14 of FTP a neu para 4.1.15 s inserted.

"4. 1 . 1 5 Wlrcreuer SION pennits use of eitler (a) a geneic input or (b) atternatiue
inputs, unless the name of the specifi.c input(s) [ruhich has (haue) been used in
manufactuing the export productl gets indicated / endorsed in the releuant
shipping bill and these inputs, so endorsed, motch the desciplion in the
releuant bill of entry, the concerned Authorisation uill not be redeemed. ln other
words, tl.Le name/ desciption of the input used (or to be used) in lhe
Authoisation must match exactly the name/ desciption endorsed tn the
shipping bitl. At the time of discharge of export obligation (EODC) or at the
time of redemption, RA shaLl allou.t only those inputs tuhich haue been
specificallg indicated in the shipping b l."

3. Para 4.2.3 of FTP is being amended bg adding the phrase "4.1.14
and 4.1.15" in place of "and 4.1.14". The amended para would be as under:

" Prouisions of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of I:I'P
shaLl be applicobte for DFIA holder."

4 Effect of this Notification: Lnputs actually used ln manulacture of
the export product should onlg be imported under the authoisation. SimiLarly
inputs actuallg imported must be used in the export product. Thts has to br:

established tn respect of euery Aduance Authonsation / DFL\.

3.lo
August,

Policg Circrlar No.O3 (RF-2O 13)/2OO9-2O 14 Dated the 2nd
2073 :
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Subject: Withdrau-'al of Policg Circular No.30 dated 10.10.2005 on Importabilitg
of Alternatiue inputs allouted as per SION.

Notif.cation No.31 has been issued on lst August, 2O13 u,thich stipulates "inputs
actuallg used in manufacfitre of the export product should only be imported
under tlrc authoisation. Similarlg inputs actuallg imported must be used in the
export product." Accordingtg, the earlier Policg Ciralar No.30 dated 1O.10.2005
becomes infrictuous and hence stands utithdratun.

2. ?his is to reiterate that dutg free import of inputs under Dutg
Dxemption/ Remission Schemes under Chapter-4 of FTP shall be guided bg the
N otif.cation No. 3i i-ssued on 1.8.2O13. Hence ang claification or notifi-cation or
communication issued by this Directorate on this matter u.thich mag be repugnant
to this N ottjcation shall be deemed to haue been superseded to the ertefi of
such repugnancg.

3.7 7 NotiJication No.- 78/2O15 - C\tstorns, Ddted: O7-O4-2O75-

(l S.R 254 (E). ln exercisc of the pou'ers conferred by sub-section (11 of section 25
oI the Customs Act, 1962 (52 of 1962), the Centra-l Government, being satisfied
that it is necessary in the public interest so to do, hereby exempts materials
imported into India against a valid Advance Authorisation issued by the Regional
Authonty in terms of paragraph 4.03 of the Foreign Trade Policy (hereinafter
rcferred to as the said authorisatron) from the whole of the duty of customs
Ieviable thereon which is specilied in the First Schedule to the Customs Tariff Act,
1975 (51 of 1975) and from the whole of the additional duty, safeguard duty,
transitional product specific safeguard duty and anti-dumping duty leviable
thereon, respectively, under sections 3, tiB, 8C ald 9A of the sard Customs Tariff
Act, subject to the following conditions, nanely:-

(i) that the sard authorisation is produced beforc the proper officer of
customs at the time of clearance for debit;

(ii) that the sard authorisation bears,-

(a) the name and address of the importer ald the supporting manufacturer rn
cascs where the authonsation has been issued to a merchant cxporter; arrd

(b) the shipping bill number(s) and date(s) and description, quantity and value of
exports of the resultant product in cases where import tales place a-fter fulfillment
of cxport obhgation; or

(c1 the description and other specihcatrons where applicabk; of the imported
matcrizrls and the description, quantity and value of exporls of the resultant
product in cases where import takes place before fulfrllment of export obligation;

(iii) that the materials imported correspond to the description and other
spccifications where applicable mentioned in the authorisation and are in terms of
para 4.12 of the Foreign Trade Policy and the va-lue ar-rd qu antit-v thereof are
within the limits specifred in the said authorisation;

(i.1 that in respect of imports made before the discharge of export obligation
in iull. the importer at the time of cleararce of the imported materials executes a
bond with such surety or security and in such form ald for such sum as may be
specified by the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, binding himself to pay on demald an amount equa.l

to the duty leviable, but for the exemption contained herein, on tJ:e imported
mzrtcrials in respect of which the conditions speciiied in this notification are not
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complied with, together with interest at the rate of fifteen percent per annum from
the date of clearance of the said materia.ls;

(v) that in respect of imports made after the discharge of export obligation in
full, if facility under rule 18 (rebate of duty pard on materials used in thc
marrufacture of resultant product) or sub-rule (2) oi rule 19 of the Centra.l Excrse
Rules, 2002 or of CENVAT Credit under CENVAT Credit Rules, 2004 has been
availed, then the importer shall, at the time of clearance of the imported materials
furnish a bond to the Deputy Commissioner of Customs or Assistant
Comrnissioner of Customs, as the case may be, binding hrmself, to use the
imported materia-ls in his factory or in the factory o[ hrs supportrng manufacturcr
for the manufacture of dutiable goods and to submit a certificate, from the
jurisdictional Central Excise oflicer or from a specilied chartered accountant
within six months from the date of clearance of the sard materia.ls, that thc
imported materia.ls have been so used:

Provided that if the importer pays additional duty of customs ler,rable on the
imported materia.ls but for the exemption containerl herein, then the imported
materials may be cleared without furnishing a bond specified in this condition and
the additiona.l duty o[ customs so paid shall be eligible for avarling CENVAT Credit
under the CENVAT Credit Rules, 2004;

("i) that rn respect of imports made a-fter the discharge of export obligation in
full, and if facility under rule 18 (rebate of duty paid on materials used in the
manufacture of resultant product) or sub-rule (2) ol rule l9 of the Ccntral Excisc
Rules, 2002 or of CDNVAT credit under CEWAT Credit Rules. 2OO4 has not bccn
availed and the importer furnishes proof to this cilt ct to thc satisf:iction oI tlrc
Deputy Commissioner of Customs or the Assistant Commissioner of Customs as

the case may be, then the imported materia.ls may be cleared without furnishing a

bond specified in condition (v);

(vii) that the imports and exports arc undertaken through thc seaports.
airports or through the inland container dcpots or through the land cusLoms
stations as mentioned in the Table 2 annexed to the Notification No. 161 2Ol5-
Customs dated 0L04.2015 or a Special Economic Zone notified under section 4
of the Special Economic Zones Act, 2OO5 (28 of 2005):

Provided that the Commissioner of Customs may, by special order or a public
notice and subject to such conditions as may be specilied by hrm, permit rmport
and export through any other sea-port, airport, inland contarner depot or through
a lald customs station within his jurisdiction;

("iii) that the export obligation as specifled in thc sard authorisation (both rn
value and quantity terms) is discharged within the period specihed in the said
authorisation or within such extended perj.od as may be granted by thc Rcgronal
Authority by exporting resultant products, malufirclured in India which are
specified in the said authorisation:

Provided that an Advance Intermediate authorisation holder shall dischargc cxport
obligation by suppiying the resultant products to exporter in tcrms of
paragraph 4.O5 (c) (ii) of the Foreigrr Trade Policy;

(ix) that the importer produces evidence of discharge of export obligation to
the saLisfaction of the Deputy Commissioner of Customs or Assistant
Commissioner of Customs, as the case may be, within a period of sr-xly days ol rht:
expiry of period allowed for fulfrl.lment o[ export obligation, or within such
extended period as the said Deputy Commissioncr of Customs or Assistant
Commissioner of Customs, as the case may be, may allow;
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(x) that the sard authorrsation sha-ll not be transferred arld the said materials
shall not be transferred or soldl

Provided that the sard mzrterials may be transferred to a job rvorker for processing
subject to complying with the conditions specified in tJ:e relevant Central Excise
notificaLions permitting transfer of materials for job work;

Provided lurther that, no such transfer for purposes ofjob work sha-ll be effected
to thc units located in arcas eligible for area based exemptions from the lely of
excise duty in terms of notification Nos. 32/ 1999-Central Excise dated
08.07.1999, 33/ 1999-Central Excise dated 08.07.1999,3912OO1- Centra,l Excise
dated 3I.07.2001, 56l2OO2- Centra-l Excise dated 74.77.2OO2, 57 l2OO2- Central
Excise dated 74.71.2OO2, 49l2OO3- Central Excise dated 10.06.2003, 50l2OO3-
Ccntral Excise dated I0.06.2003, 56l2OO3- Central Excise dated 25.06.2OO3,
71l03- Central Excise dated 09.09.2OO3, 8l2OO4- Central Excise dated
21.O1.2OO4 and 20 l2OO7 Central Excise dated 25.04.2007;

(xr) that in relation to the sa.id authorisation issued to a merchant exporter,
any bond required to be executed by the importer in terms of this notification sha-Il

be executed jointly by thc merchant exporter and the supporting manufacturer
binding themselves jointly ald severally to comply with the conditions specified in
thrs noLification.

3.12 NotiJication No. 79/2O17 - Custorns, Ddted: 73-70-2077-

Central Gouernment, on being satisf.ed lhat it is necessary in the public interest so
to do, made the follouing further amendments in each of the notifications of the
Gouernment of India in the Ministry of Finance (Departmenl of Reuenue), specif.ed in
column (2) of the TabLe belotu, in the manner as specified in the corresponding entry
in column (3) oI the said 'fuble:-

-:'I'able:-

s
a

Notif.cation
number and
date

Amendments

(s)

In the said notifi.cation,- (a) in the opening
paragraph, af.er clause (ii), the.follotuing shall be

and the goods ctnd seruices tox compensatron cess
leuiable thereon under sub-section (7) and sub-
section (9) of sect[on 3 of the said. Customs Tariff Act:
Prouided that the exemption from integrated tox and
the goods and seruices tox compensation cess shall
be auailabLe up to lhe 37st March, 2018."; (b) in the
Explanotion C (Q, for the uords "Hou.teuer, the

follouting categoies of supplies, shall also be
counted toutards fulfilment of export obligation:", the
utords "Houteuer, in authorisations uLhere exemption

from integrated tax ond goods and seruice tax
compensation cess is not auaiLed, the follouLing
categories of supplies, shnll also be counted tou)ards

futfilment of export obltgation:" sha"ll be subshtuted.

In the said notifcation, in the opening paragraph,-
(a) for the uords, brackets, fiqtres and letters "from

(1) (2)

I 16/ 2015-
Customs, dated

2015 luide
number G.S.R
252(E), dated
the 1 st April,
2o1sl

18/2015

the 1 st Apil, inserted, namely:- " (iii) tlrc whole of rntegrated tox

2
Oustoms, dated
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the ulale of the additional dutg leuiable tlereon
under sub- 2 sections (1), (3) and (5) of section 3,

safegaard duty leuiable thereon under section 88
and anti-dumping duty leuiable thereon under
section 9A", the uords. brcrckets, figures and letters
"from the uthole of the additional duty leuiable
thereon under sub-sections (1), (3) and (5) of section
3, integrated tax leuiable thereon under sub-section
(7) of section 3, goods and seruices tax compenscLtiort
cess leuiable thereon under sub-section (9) of section
3, safegaord dutg Leaable Lhcreon under sectictn 88,
counteruailing duty leuable Lhereon under section 9
and anti-dumping duty leuiable thereon under
section 9A" shall be substituted;

(b) in condition (uiii), afier the prouiso, the follotuing
prouiso shall be inserted, nameLg:-

" Prouided lurlher lhat nolwithstandtng anAthinq
contained hereinaboue for the soid authoisations
uhere the exemption from integrated tox ond the
goods and seruices tax compensotion cess leuioble
thereon under sub-section (7) and sub-section (9) of
sectlon 3 of the said Custorns Tarlff Act, has
been auailed., the export obligation shall be

Jultilled bg phgslcal exports onlg;";

(c) afier conditton &), the _foltowing conditions shall
be inserted, namely :-

"(ii) that the exemption from integrated tax and the
goods ond seruices tax compen-sation ce-ss leuiable
thereon under sub-section (7) and sub section (9) of
section 3 of the so,id Custorns TarilJ Act sho,ll be
subject to pre-lmport conditlon;

(xiii) that the exemption from ntegrated tax ctnd the
goods and seruices tox compensation ce.ss leviable
thereon under sub-section (7) and sub-section (9) oI
section 3 oJ the scld Custozts TartlJ Act shall
be auqilqble up to the 37st March, 2018.'.

3.73 Section 77 17) of the ms Act. 7962 read,s as:-

ISECTION 17. Assessment of dutA. - (1 ) An tmporter enteing ang imported
goods under section 46, or an exporter enteing any export goods under
section 5O, shall, saue as othentise prouided in section 8.5, .sefas.se-s-s the
dutg, if ang, leviable on such goods.

(2) The proper olficer maA veifA the enties made under section 46 or section
5O and the self-o.ssessment of goods refened to in sub-section (1 ) and for this
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purpose, examine or lest ana imported goods or exporT goods or such part
thereof as maA be necessary.

Prouided thct the selection of cases for ueification shall primaily be on the
basis of isk eualuation through appropiate selection citena.

(3) For the purposes of ueification under sub-section (2), the proper offi.cer
may reqtire the importer, exporter or ang other person to produce any
document or information, uherebg lhe dutA leutable on the imported goods or
export goods, as the case may be, can be ascertained and thereupon, the
importer, exporter or such other person shc"ll produce sucLt document or
fu rni s h su c h info rm atio n.

(4) Where it is found on ueifcation, examinatton or testing ofthe goods or
otheruLise that the.se1y' asse.ssment rs not done correctlg. the proper off.cer
maA, Luithout prejudice to any otlrcr action tuhich mag be taken under this Ac|
re assess the duty leuiable on such goods.

(5) Where anA re-assessment done under sub-section (4) is contrary to the self-
assessment done by the importer or exporter and in cases other than those
Luhere the importer or exporter, a-s the ca-se mag be, conf.rms his acceptance of
the said re- asses.sment in u-tnting, the proper officer shall pass a speaking
order on the re-assessment, ulilhin Jifieen dags from the dote of re-
a.ssessmenl of the bilt of entry or the shipping bill, as the cose mag be.

Dxplanation. For the remoual of doubts, it i,s herebg decLared that in cases
uthere an importer has entered ang imported goods under section 46 or an
exporter has entert:d anA export goods under section 5O before the date on
ulhich tlrc Finance Bill, 2O11 receiues the o.ssent of the President, such
imparted goods or export goods slall continue to be gouerned by the
prouisions of section 17 o.s it stood immediotelg before the date on u.thich such
assent is receiued.

3.14 Section 46 14) ofthe Customs Act, 1962 reqds as:-

"I'he tmporter u.thiLe presenting a Bilt of Entry, shall make and subscibe to a
decLaration as to the truth of the contents of such bilL of entry and sl.tall, in support
of suclt declaration, produce to the proper olficer the inuoice, if any, relating to the
imporTed 7oods......."

3.75 Section 777 lo) ofthe Customs Act, 7962 inter alia stipulates-

" 1 1 1. Confiscation of improperlg imported goods, etc. -_
The follouing goods brouqht fiom a place outside India slnll be liable to
conf.scation: -

(o) any goods exempted, subject to ang condition, from duty or any prohibition in
respect of the import thereof under this Act or ang other laut for the time being in
force, in respect of which the condition is not obserued unless the non-obseruance of
the condition was sanctioned bg the proper olficer;"

3. 1 6 Further section 1 12 oJ the Custom.s Act, 7962 prouides for pend.l d.ction
and inter-alia stipulates :-

Ang person shaLl be tiable to penalty for improper importation of goods,-

(a1 u-tho, in relation to anu goods, does or omits to do any act uthich act or omission
u.tould render sucl:, goods liable to confiscation und.er section II1, or abets the
doing or omission of such an act, . .... .

3.17 Section 124 ofthe Czstoms Act. 7952 inter rrlia stipulates :-
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No order confiscating ang goods or imposing ang penalty on anA person shall be

made under this Chapter unless the otuner of the goods or such person

(a) is giuen a notice in witing with the prior approual of the offcer of c:utstoms not

belout the rankof anAssistant Commissioner of Customs, informtng him of Lhe

grounds on tuhich it is proposed to confiscate the goods or to impose a penaltg;

(b) is giuen an opportunitA of making a representation in witing uLithin such
reosonable time as mag be specified tn the notice against the grounds of
confi.scation or imposition of penaltg mentioned therein; and

(c) is given a reasonable opportunitA of being leard in the matter

4. DISCUSSION OF PROVISIONS OF LAW:

4.1 Imposltion of two conditions for availlng the IGST exemption in terms of
Notifi cation No. 79 I 20 L7 -Cus dated 1 3- I O-2O 1 7: - Advance Au thorizalion s arc

issued by the Directorate General of Foreign Trade (DGFT) to importers for import
of various raw materia]s without palrrnent of Customs duty and the sard export
promotiona-l scheme is governed by Chapter 4 of the Foreig-n Trade Policy (20 l5-
20), applicable for subject case and corresponding Chapter 4 of the Hand Book of
Procedures (2O15-2O). Prior to GST regime, in terms of the provrsions of Para 4. l4
of the prevailing Foreign Trade Policy (2O l5-2O), the importer was allowed to cnjoy
benefit of exemption in respect of Basic Customs duty as well as Additional
Customs duties, Anti-dumping duty and Safeguard duty, whilc importing such
input materials under Adveincc Authorizations.

4.2 With the introduction of GST w.e.f 0I-01-2017, Additiona-l Customs duties
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and
Service Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs
duty, IGST was made payable instead of such additional duties of Customs.
Accordingly, Notifrcatron No.26 l2}l7-Customs dated 29 June 2017, was
issued to give effect to the changes introduced in the GST regime in respect
of imports under Advance Authorization. It was a conscious decision to
impose IGST at the time of import, however, at the same time, importers
were allowed to either take credrt of such IGST for payments of duty during
supply to DTA, or to take refund of such IGS'I amount withrn a spccified
period. The corresponding changes rn the Policy were brought through
Trade Notice No. I1/2018 dated 30-06-2017. It is pertinent to note herc
that while in pre-GST regime blanket exemption was allowed in respcct of
ail duties leviable when goods werc being rmported under Advancc
Authorizations, contrary to thar, in post-GST regime, for imports under
Advance Authorization, the importers were required to pay such IGST at thc
time of imports and then they could get the credrt of the same.

4.3 However, subsequently, the Government of India decided to exempt lmports
under Advalce Authorizations from payment of IGST, by introduction of the

Customs Notification no.79l2Ol7 dated 13-10-2017. However, such exempLion

from the payment of IGST was made conditional. The said Notification no.

79/2017 dated 13-10-2017, was issued wittr the intent of incorporating ccrtain
changes/ amendment in the principal Customs Notifications, which u'erc issucd

for extending benefit of exemption to the goods when imported under Advancc

Authorizations. The said notification stated that the Central Government, on being
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4.4 Therefore, by issurng the subject Notifrcation No.79/2O17-Cus dated 13-

lO-2O17, the Government of India amended inter-alia Notification No. 18/2015-
Cus dated 01-04-2015, and extended exemption from the pa1rment of IGST at the
timc of import of input materials undcr Adva:rce Authorizations. But such

r:xcmption rlas not absolute. As a rider, certarn conditions were incorporated rn

the subject notification. One being the condition that such exemption can only be

extended so long as exports made under the Advance Authorization are physical

exports in nature ald the other being the condition that to ava.rl such benefit one

has to follow the pre-import condition.

5.1 The Dlrector General of Foreign Trade, ln the meanwhile, issued one

Notificatlon No. 33/2O15-20 dated L3-LO-2OL7, which amended the provision

of Para 4.14 of the Foreign Trade Policy (20 I 5-20), to incorporate the exemption
from IGST, subject to compliance of the pre-import and physical export
conditions. It is pertinent to mention, that the principal Customs Notification No.

l8/2015-Cus, berng an EXIM notifrcation, was amended by the Notifrcatron No.

79 12017-Cus dated l3-10-2017, in tandem with the changed Policy by integratrng

the same provisions for proper implementation of the provisions of the Foreign
'l'rade Policy (20 1 5-20)

5,2 Therefore, coflscious legislative intent is apparent in the changes

made ln the Foreign Trade Policy (2O15-2O) and corresponding changes in the

rclevant Customs notifications, that to avail the benefit of exemption in respect of
Integrated Goods and Scrvice Tax (IGST), one would require to comply with the
lollorving two conditions: -

i)

u)

All exports under the Advance Authorization should be physical

exports, therefore, debarring any deemed expo from being

considercd towa-rds discharge of export obligation;
Pre-import condition has to be followed, which requires materia-ls to
bc imported l-rrst and then be used for manufacture of the finished
goods, which could in turn be exported for discharge ofEO;

6. Physical Export condition in relation to the Foreign Trade Policy
(2O15-2Ol and the Notification No. 79/2O77-Cus dated 13-1O-2017, and
whether it was followed by the importer:

6.1 The concept of physica.l export is derived from Para 4.05(c) and Para 9.20 of
thc Forcign Trade Policy (2O15-2O) read wr th section 2(e) of the Foreign Trade (DR)

Act, 1992. Pata 9.2O of the Policy refers to section 2(e) of the Foreign Trade (DR)

Acl, 1992, which defines 'Export'as follows:-

(e)"import" and 'export" mear6 respectiuelg binging into, or tdking out of, India
ang eoods bg land, sea or air:
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Therefore, primarily, export involves taking out goods out of India, however, in
Chapter 4 of the Policy, Para 4.05 defrnes premises under which Advance

Authorizations could be issued and states that -

(c) Aduance Authoization sh.all be issued for:

(i) Physicol export (including export to SEZ);

(ii) Intermediate supplA; and/ or

(iii) Supplg of goods to the categories mentioned
(b), (c), (e), (l), (g) and (h) of this FrP.

in paragraph 7.02

(iu) Supplg of 'stores' on board of foreign going uessel / airuafl,
subject to condition that there is speafi.c Standard Input Outpul

Norms in respect of item supplied.

6.2 Therefore, the definition has been further extended in specific terms under
Chapter 4 of the Policy and the supplies made to SEZ, despite not being a-n event

in which goods are being taken out of India, are cons.idered. as Ph,l'sical Espoi ts

However, other three categories defined under (c) (ii). (iii) & (irJ do not qualifr as

physical exports. Supplies of intermed.j.ate goods ere covered by Letter ol
Invalidation, whereas, supplies covered under Chapter 7 of the Policy are

considered as Deemed Exports. None of these supplies are eligible for bcing
considered as physical exports. Ttrerefore, any category of suppl_v, be it ur.rdcr

letter of Invalidation and/or to EOU and/or under lnternationed Compctitivc
Bidding (ICB) and/or to Mega Power Projects, other tharr actual exports to other
country alld supply lo SEZ, cannot be considered as Physical Exports for the
purpose of Chapter 4 of the Foreign Trade Policy (2015-20),

6.3 This implies that to avail the benefit of exemption as extended through
amendment of Para 4.14 of the Policy by virtue ()1 the DGm Notification No

33l2Ol5-2O dated 13-10-2017, one has to ensure that the enLire exports madc

under an Advance Authorization towards discharge of EO are physical exports. In

case *re entire exports made, do not fa-ll in the category of physical exports, thc
Advance Authorization automatica1ly sets disqualified for thc purpose of
exemption.

7. Pre-import condition in relation to the Foreign Trade Policy

l20l5-20l and the Notlfication No. 79l2OL7-Cus dated 13-1O-2O17;
Determination of whether the goods lmported under the impugned Advance
Authorization comply wlth the pre-lmport condition, and whether it was

followed by the importer:

7,L Pre-import condition has been part of the Policy for 1ong. In terms of Para

4. 13 of the Policy, there are certain goods for which pre-import condition u,as

made applicable through issuaace of DGFT Notifrcatron way before the notificatron
dated 13- 10-20 17 carne into being.

7,2 The delinition of pre-rmport directly flows from Para 4.03 of the Foreign

Trade Policy' (2015 -20)[erstwhrle Para 4.1.3 of rhe Policy (2009-14)]. It demands
that Advance Authorlzatlons are issued for lmport of inputs, which are

physically incorporated in the export goods allowing legitimate wastage. This
Para specifically demands for such physical lncorporation of imported
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materials in the export goods. And the same is only possible, when imports
are made prior to export. Therefore, such Authorizations principally do have
the pre-import condition in-built, which is requrecl to be followed, barrrng -
where otherwise use has been allowed in terms of Para 4.27 of the Foreign Trade

Policy (20 1 5-20)[erstwhi]e Pal.a 4.12 of the Policy (2009- 14)1.

7.3 Advance Authorization arc issued for import of du11-f1sg materials f1rst,

u,hrch would be used for the purpose of malufacture of export goods, which would
be exported out of India or be supplied under deemed export, if allowed by the

Policy or the Customs Notification. The very name Advance Authorization was

coined wrth prefix 'Advance', which illustrates and indicates the basic purpose as

edoresaid. Spirit of the schcme is furl.trer understood, from the bare fact that while
trme allowed for import is 12 months (conditionally extendable by alottrer six
months) from the date of issue of the Authorization, and time a.1lowed for export is
18 months (conditronallv extendable by 6 months twice) from the date of issue of
the Au thorization. The reason for the same was the practical fact that conversion
ol input materials into hnished goods ready for export, takes considerable time
dcpending upon the process of manufacturc

7.4 DGFT Notihcation No.31/2013 (RE-2013) dated: - O1-08-2013, was issued

to lncorporate a new Pana No. 4.1.15 in the Forergn Trade Policy. The sard Para is
an extension of the Para 4.1,3[Para 4.03 oI the Policy (2015-200] and stipuiated
Iurther condition which clarifred the ambit of the aforesard Para 4. 1.3. Inputs
actually imported must be used ln the export product.

7.5 A Circular No. 3/2013 (RE-2013) datcd, O2-O8-2013, was also rssued by the
M inist ry of Commerce in line with the aIoresard notification. The Circular reiterates
that duty free import of inputs under Dutv Exemption/ Remission Schemes under
Chapter-4 of FTP sha-1l be guided by the Notification No. 31 issued on 1.8.2013.

7.6 Therefore, combined reading of Para 4.03 of thc Forergn Trade Policy, in
forcc at thc ti.me of issuzrncc of the authorizations, and the notification aforesard

ali-rng r,, ith thc Circular ns mentioncd eLbove, makes it obvious, that benefit of
exemption from pa5rment of Customs duty is extended to the input materlals
subject to strict condltion, that such materials would be exclusively used in
the manufacture of export goods which would be ultimately erqrorted.
Therefore. the importer does not have the liberty to utilize such duty-free materiaLs

otheru'ise, nor do they have freedom to export goods manufactured orrt of
something, which was not actua]ly imported,
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7 ,7 Therefore, such Authorizations principally do have the pre-import condition
in-burlt, which is required to be followed, barring where otherwise use has been

allowed in terms o{ Pata 4 27 ol the Foreigrr Trade Policy (20 15-20) [erstwhile Para

4 12 ol the Policy l2OO9-14)1. Pata 4.27 of the Hzrnd Book of Procedures for the
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4.27 ld) has barred such benefit of export in aaticipation of Authorization for the
inputs with pre-import condition.



7.A Specifrc provision under the said Para 4.27 ld) was made, which states that

(d) Exporcs/supplles made in qnticlpation oJ authorizatlon shall not
be eligible for in4ts uith pre-import condltlon,

Therefore, whenever pre-import condition is applicable in respect of the
goods to be irnported, the Advance Authorization holder does not have any libert.y

to export in anticipation of Authorization. The moment input materials are sub.jcct

to pre-import condition, they become ineligible for export in anticipatior.r ol
Autlrorization, by virtue of the said provision of Para 4 .27 (dl.

7.9 The pre-import condition requires the imported materj.a.ls to be used for the

manufacture of finished goods, which are in turn required to be exported towards
discharge of export obligation, zrnd the samc is on)_v possible whcn thc cxport
happens subsequent to the commencemcnt of imports after allowing reasonablc

trme to manufacture finished goods out o[ the same. Therefore, when the law

demands pre-import condition on the input materia.Ls to be imported, goods

cannot be exported in anticipation of Advalce Authorization. Provlsions of Para

4.27@l e p), i.e export in anticipation of Authorization and the pre-import
condltlotr on the input materials are mutually exclusive and cannot go hand
ln hand.

8.1 Advance Authorization Scheme is not just a;rother scheme. where onc is
a.llowed to import goods duty free, for which the solc hability of the beneficreLn rs

to complete export obligation only by exportrng goods men ti<.rncd in thc

authorization. It is not a scheme that gives carte blanche to the importer, so

far as utilization of imported materials ls concerned. Rather, barring a few
exceptions covered by the Policy and the notilication, it requires such duty-
free lmported materials to be used speciflcally for the purpose of
manufacture of export goods, As discussed above, the scheme requires physical

incorporation of the imported materials in the export goods after allowing normal
wastage. Export goods are required to be manufactured out of the very materrals
which have been imported duty frec. The law does not permit replenlshment
The High Court of Allahabad in the case of Dharampur Sugar Mill reportcd in 201 5

(321) ELT 0565 (AII.)inas observed that:-

" F-rorn the necords ue find that the import authorizatlon requires the
phgslccl lncorporatlon oJ the lmported input ln export product a.fr,er

dllowing nonnal ua,stage, reterence clause 4.7.3, In the instant case,

the o-ssessee has hopelesslg foited to establish the phgsical incorporation oJ'

the imported input tn the exported sugar The A.s-sessing AuthoitA and the

Tnbunal appears 7o be correct in recording a finding that the appellanl has

uiolated the prouisions of Cusloms Act, in expoding sugar u-tithctut there betng

anA 'Exporl Release Order' in the facts of fhi.s case "

4.2 The Honble Supreme Court in the case of Pennar Industies reported rn

TIOL-2O15-(162)-SC-CUS has held that :-

"It would mean that nol only the raw mateial intported lln respect o[ tuhit:l't

exemption from dutg is sought) is to be utili-zed in the manner menlic.rrctl,

namely, for manufacture of specified products by the importer/ ossessee

itself, this uery mateial has to be utilized in discharge of export obligation. It,
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thus, becomcs d.bund.dntly cleo,,. that as Wr this Notificdtion, in order
to aaail the exemption Jrom import dutg, it is necesscry to make
expott oJ the product ma.nufactured. from that uery rdut material
uhlch ls imported, This condition is admittedlg not fulrtlbd bg the a.ssessee

as there is no exporl of the goods from the rau mateial so utilized. Instead,

export ts of the product manufoctured from other mateial, that too through

third party. Therefore, in stict sense, the mandate o-f the said Notifi.cation has

not been fulrtUed by the asses-see. "

8.3 The Hrgh Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
on the issue under consideration held that:-

''prc-import simply means import of raw materials before export of the
finished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by dlverting the
imported goods in the local market".

8.4 Conditlons No. (v) & (vi) of the Notification No. 18/2O15-Cus dated 01-
O4-2OL5, prescribe the modallties to be followed for rmport of duty-free goods

under Advance Authorization, in cases, where export obligation is discharged rn
ful1, before the commencement of imports. This is to ensure that the importer does

not enjo-y the benefit of duty exempti.on on raw materials twice for the sarne

cxport. It is but natural that in such a situation the importer would have used
domestically procured materials for the purpose of manufacture of goods that have

been exported and on which required duties would have been paid and credit of
the same would a-lso have been availed by the importer. The importer has in this
kind o[ srtuation, two options in terms of the above notificatlon:

8.4.1 The first option rs elucidated in condition No. (v) of the notification, which rs

as under-

"(u) that in respect of imports made afrer the discharge of export
obligation in ful[ if facility under rule 1 8 (rebate of dutg paid on mateials
used in the manufctcture of resuLtant product) or sub-rule (2) of rule 19 of the

Central Excise Rules, 20O2 or of CENVAT Credit under CENVAT Credit Rules,

2004 has been auailed, then the importer shall, at the time of ctearance of the

imported mateials furnish a bond to the Deputy Commissioner of Customs or
Assi-stan/ Commissioner of Customs, as the cose mag be, binding himself, to
use the imported maleials in his factory or in the factory of his supporting
manufacturer for the manufacture of dutiable goods and to submit a certificate,

from the juisdictional Central Excise offi.cer or from a specrrted chartered

occountant uithin six months fiom the date of clearance of the said mateials,
lhat the tmported mateials haue been so used:

Prouided that if the importer pags additional dutg of customs leuiable on the

imported mateials but for the exemption contained herein, then the imported
materials moy be cLeared u.tithout furnishing a bond specified in. this condition
and Lhe additional dutg of cu-stoms so paid shall be eligible for auailing
CDNVAT Credit under the CDNVAT Credit Rutes, 2OO4:"

8.4.2 The second option is similarly elaborated in condition no. (vi) of the
notification, as under-
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.(ui) that in respect of imports made afier the discharge of export
obligation in full, and if faalitg und.er rule 18 (rebate of duty paid on materiols

used in the manufacture of resultant product) or sub-rule (2) of rule 19 ctf the

Centrol Excise R,tles, 2002 or of CENVAT credit under CENVAT Credit RuLes,

2004 Lras not been auailed and the importer furnishes proof to this eJIect to the

sati.sfaction of tlLe Deputg Commissioner of Customs or the Assistant
Commissioner of Customs a.s the co.se may be, then the imported malerials
may be cleared utitLnut furnisl-ting a bond specified in condition (u);"

8.5 Thus, the purport of the above conditions in the erstwhile notlfication is Lo

ensure that if domestically procured inputs have been used for manufacture of the

exported goods and the inputs are imported duty-free aJter the exporrs, then the
benefit of "zero-rating" of exports is not availed by the exporter twice.

8.6 Thus, insertion of such conditions in the notilication, is rndicativc o[
legislative intent of keeping check on possible misuse of the scheme. However,

ensuring complialce of these two conditions is not easy, on the other hand, such
conditions are lulnerable to be mis-used and have the rnherent danger to pave

way for 'rent-seeking'. Therefore, to plug the loop-hole, and to facilitate &
streamline the lmplementation of the export incentive scheme, in the post-
GST scenario the concept of "Pre-Import" and "Physlcal Export" was

introduced in the subject Notification, which make the said conditions (v) & lvi)
infructuous. This is also in keeping with the philosophy of GST legislation to

remove as many conditional exemptions as possible :rnd instead provrde [or zcro-

rating of exports through the optio:r of taking credit of the IGST duties pard on thc
imported inputs, at the tirne of processing of the sard inputs.

4.7 It is the duty of arr importer seeking benefits of exemption extendcd b1.

Customs Notrfications issued byl thc Governmcnt ol India/ Mtnistn o[ Financt.. tr:r

comply with the conditions imposed in the notification, which dcLcrmi:rcs. \'hcthcr
or not one becomes eligible for the exemption. Exemption from payment of duty
is not a matter of right, if thc same comes with conditions which are
required to be complied with. It is a pre-requisite that only if such conditions
are followed, that one becomes cligible for such benefit. As discussed above,
such conditions have been brought in with the objective of facilitating zero-
ratlng of exports with minimal compliance and maximum facilitation.

9.1 IGST benefit is available against Advance Auttrorizations subject to
observance of pre-import condition in terms of the condition of the Para 4.14 ol
the Foreign Trade Policy (2O15-2O) & also the conditions of the nervly introduccd
condition (xii) of Customs Notification No. 18/201 5 dated 0 I -04-2015 as added by

Notification No. 79 /2O17-Cus dated 13-70-2017 . Such pre-import condition
requires goods to be imported prior to commencement of exports to cnsure
manufacturing of finished goods rnaLde out of the duty-free inputs so imported.
These frnished goods are then to be oxported under the very Advzrnce

Authorization towards discharge of cxport obligation. As per provision of Para 4.03
of the Foreign Trade Policy (2015-20), physical incorporation of the imported
materials in the export goods rs oblig.rtory, and the same is feasible only when the
imports precedes exporL.

9.2 The following tests enablcs one ro determine whether the pre-import
condition in respect of the duty-frcc imported goods have been satished or not:
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i) lf the importer fulfils a part or complete export obligatron, in respect

of an Adr.ance Au thorization, even before commencement of any
import undcr the subject Advancc Authorization, it is implied that
such imported materlals have not gone into production of goods

that have been exported, bv rrhich the export obligation has been

discharged. Therefore, pre-import condition is violated.

ii) Evcn if the date of the hrst Bill of Entry undcr which goods havc been

imported under an Authorizatio:r is prior to thc date of the flrst
Shipping Bill through which cxports have been made, indicating
exports happened subsequcnt to import, but if documentary

evidences establish that the consignments, so imported, were

received at a later stage in the factory after the commencement of
exports, then the goods exported under the Advance Authorization

could not have been manufactured out of the duty free imported
goods. This aspect can be r.erified from the date of the Goods Receipt

Note (GRN), which establishes the actua-1 date on rvhich materials are

received in the factory. Therefore. in absencc of the imported
materia.ls, it is implied that the export goods were mzrnufactured out

of raw materia-ls, which were not imported under the subject Advance

Authorization. Therefore, pre irnport condition is violated.

iir) In cascs. whcre multiple input items are allowed to be imported

under an Advance Authorization, ald out of a set of import items,

only a few are imported pricr to commencement of export. This

implies that in the production of the export goods, except for the item

already imported, the importer had to utilize materials other than the

duty-free matena-ls imported under the subject Advance

Authorization. The other input matcrials are irnported subsequently,

which do not and could not have gone into production of the
finished goods exported under the said Advance Authorization.
Therefore, pre import condition is 'r-iolated.

i\,) ln somc cases, preliminan' imports are madc prior to export.

SubsequentJy, exports are effected on a scalc rvhich is not

commensurate with the imports already made. If the qualtum of
exports made is more than the corresponding imports made during
that period, then it indrcates that materials used for manufacture of
the export goods were procured otherwise. Rest of the imports are

made later which never go into production of the goods exported

under the subjcct Advancc Authorization. It is then imPlied that
the imported materials have not been utilize d in entlrety for
manufactute of the export goods, and therefore, pre-import

condition is violated.

1O Whether the Advance Authorizations issued prior to 13-1O-2O17 should
come under purriew of investigation:

10.1 It is but natural that the Advance Authorizations which were issued
prior to |3-IO-2O77, would not and could not contain cond.ltlon written on the
body of the Authorizatron, that one has to fulfrll pre-import conditron, for the bare
fact that no such pre-import condition was specilically incorporated in the parent
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notification 78/2015 dated 01-04-2015. The said condition was introduced by the
Notifrcation No. 79 /2O17-Cus dated l3-1O-2O17, by amending the principal
Customs Notification. Therefore, for the Advance Authorizations issued prior to
13- lO-2O17 , logically there was no obligation to comply with the pre-import
condition. At the same time, there was no exemption from the IGST elther
during that period. Notificatlons are published ln the public domaln, and
every individual affected by it is aware of what benefit it extends and ln
return, what conditions are required to be complied qdth. To avall such
benellts e:rtended by the notlficatlon, one ls duty bound to obsenre the
formalltles and/or comply wlth the condltlons lmposed in the notificatlon.

lO.3 Therefore, it is not a matter of concern whether an Advalce
Authorization was issued prior to or aJter l3-7O-2O17, to ascertain whether the
same is entitled for benefit of exemption from IGST, the Advance Authorization
should pass the test of complying with both the pre-import and physical export
conditions.

1 1 Whether the Advance Authorlzations can be compartmentallzed to
make it partly compliant to pre-import/ physical export ald partly otherwise;

1 1. 1 Advance Authorization Scheme has always been Advance Authorization
specific. The goods to be irnported/ exported, quantity of goods required to be
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lO.2 While issuing the subject Notifrcation, the Government of India
instead of imposing a condition that such beneht would be made available for
Advance Authorizations issued on and after the date of issualce of the
notification, kept the doors wide open for those, who obtained such Advance

Authorization in the past too, subject to conditions that such Authorizations are

valid for import, ald pre-import and physical export conditions have also been

followed in respect of those Advance Authorizations. Therefore, instead of
narrowing down the benefrt to the importers, in reality, it extended benefit to many
Advance Authorizations, which could have been out of ambit of the notification,
had the date of issue been made the basic criterion for determination of availment
of benefrt. Further, the notifr.cation did not bring into existence any new additiona.l
restriction, rather it introduced new set of exemption, which was not available
prior to issue of the said notilication. However, as always, such exemptlons
were made conditional. Even the parent notification, did not offer carte
blanche to the importers to enjoy benelit of exemptloa, as it a)so had set of
conditions, which were required to be fulfilled to avail such exemption. As such,

an act of the Government is in the interest of the public at large, instead of
confining such benefrts for the Advance Authorizations i.ssued after 13- 10-2017,

the option was left open, even for the Authorizations, which were issued prior to
the issuance ofthe said notification. The notillcation never demanded that the
prevlously issued authorizations have to be pre-import compllant, but
dellnitely, it made it compulsory that benefrt of exemption from IGST can be

extended to the old Advance Authorlzatlons too, so long, the same are pre-
lmport compliant. The importers dld have the option to pay IGST and avall
other betrefit, as they were dolng prlor to lntroduction of the sald
notlllcation without following pre-import condition. The moment they opted

for IGST exemption, despite being an Advance Authorization issued prior to 13- I0-
2Ol7, lt was necessary for the importer to ensure that pre-import/physical export
conditions have been fully satisfied in respect of the Advalce Authorization under
which they intended to import availing exemption.



imported/exported, Value of the goods to be imported/ exported, Nos. of items to
be a-llowed to be imported/exported, everything is determined in respect of the
Advance Authorization issued. Advance Authorization specific benefits are

extended irrespective of the fact whether tJle importer chooses to import the whole

materials at one go or in piece meal. Therefore, such benefit and/or liabilities are

not Bills of Entry specific. Present or the erstwhile Policy has never had any
provision for issuance of Advance Authorizations, compartrnentalizing it into
multiple sections, part of which may be compliant with a particular set of
conditions and alother part compliant with a different set of conditions. Agreeing

to the claim of considering part of the imports in complialce wrth pre-import
condition, when it is admitted by the importer that pre-import condition has been

violated in respect of an Advance Authorization, would require the Policy to create

a new provision, to accommodate such diverse set of conditions in a single

Authorization. Neither the present set of Policy nor the Customs notification has

any provision to consider imports under an Advance Authorization by
hypothetically bifurcating it into an Authorization, simultaneousiy compliant to
different set of conditions. As of now, the Advalce Authorizations are embedded

with a particular set of conditions only. An authorization can be issued either with
pre-import condition or without it. Law doesn't permit splitting it into two
imaginary set of Authorlzatlons, for which requirement of compliances are

different.

LL.2 Nlowing exemption for part compllauce ls not reflective in the
Legislative intent. For proportional payment of Customs duty in case of partial
fulfilment of EO, specilic provisions have been made in the Policy, which, in turn
has been incorporated in the Customs notification. No such provision has been

made in respect of imports w.r.t Advance Authorizations with "pre-import and
physlcal exports" condltlons. In absence of the same, compliance is required
ln respect of the Authorization as a whole. In other words, if there are multiple
shipments of import & multiple shipments of export, then so long as there are

some shipments in respect of which duty-free imports have taken place later &
exports corresponding to the same have been done before, then, the pre-rmport

condition slipulated in the IGST exemption notifrcation gets violated. Once that
happens, then even if there are some shlpments corresponding to which
lmports have taken place flrst & e:rports made out of the same thereafter,
the IGST exemption would not be available, as the benefits of exemption
applies to the license as a whole. Once an Advance Authorization has been

defaulted, there is no provision to consider such default in proportion to the

offence committed.

11.3 Para 4.49 of the Hand Book of Procedures (2015-20), Volurne-I, demands

that if export obligation is not fullilled both in terms of quantity and va1ue, the

Authorization holder shall, for the regularization, pay to Customs authorities,
Customs duty on unutilized value of imported/ indigenously procured
thaterial along with interest as notifred; which implies that the Autl-rorization

holder is legal1y duty bound to pay the proportionate amount of Customs duty
corresponding to the unfulfllled export obligatlon._Customs notifrcation too,
incorporates the sarrle provision.

11.4 Para 5.14 (c ) of the Hand Book of Procedures, Volume-I, (2015-20) rn

respect of EPCG Scheme stipulates that where export obligation of any particular
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block of years is not fulfrlled in terms of the above proportions, except in such

cases where the export obligation prescribed for a particular block of years is

extended by the Regional Authority, such AuthorDation holder shall, within 3

months from the expiry of the block of years, pay as duties of Customs, an amount
ttrat is proportionate to the unfulf,lled portion of the export obligation vis-a-vis the

total export obligation. In additron to the Customs duty calculatable, interest on the

same is payable. Customs notihcation too, incorporates the same provision.

11.5 Thus. in both the cases, Advance AuthorizaLion under Chapter 4 & EPCG

under Chapter 5 of the HBPv1, the statutory provisions have been made for
paJ,Tnent of duty in proportion to the unfulfrlled EO. This made room for part
complialce and has offered for remedial measures. The same provisions have been

duly incorporated in the corresponding Customs notifications.

11.6 Contrary to above provisions, in *le case of imports under Advance

Authorisation with pre-import and physica.l export conditions for the purposes of
availing IGST exemptions, both the Potcy as well as the Customs notlllcatlons
are sllent on spllttlng ofan Advance Authorlsation. Thls clearly lndicates that
the legislative intent is totally dllferent ln so far as exemption from IGST ts

concerned. It has not come with a rider allowing part compliaflce. Therefore,

once vitiated, the IGST exemption would not be applicable on entire imports made

under the Authorisation.

12. Violations in respect of the Foreign Trade Policy 12O15-2O) and the
condition of the Notification No. 79l2Ol7-Crts dated 13-1O-2O17 in respect
of the imports made by the importer: -

12.1 Customs notifrcation No.79/2017 dated 13-10-2017, was issued extending
benefrt of exemption of IGST (Integrated Goods & Service Tax), on tJre input raw
materials, when imported under Advance Authorizations. The original Customs
notifications No 18/2015 dated 01-04-2015, that governs imports under Advance
Autiorizations, has been suitably amended to incorporate such additiona-l benefit
to the importers, by introduction of the said notifrcation. It was of course
specifrcally mentioned in tlie said notification that "the exemption from integrated
tax and the goods ald services tax compensation cess leviable thereon under sub-
section (7) and sub-section (9) of section 3 of the said Customs Tariff Act shall
be subJect to pre-import conditlon;" therefore, for tJre purpose of availing the
benefit of exemption from pa5rment of IGST, one is required to comply with the
Pre-import condition. Pre-import condition demands that the entire materia-ls

imported under Advance Authorizations should be utilized exclusively for the
purpose of marrufacture of finished goods, which would be exported out of India.
Therefore, lf the goods are exported before commencement of import or evell
alter commencemerrt of exports, by manufacturlng such materials out of raw
materials whlch were not imported under the respective Advance
Authorization, the Pre-import condltlon ls vlolated.

12.2 DGFT Notification No. 33/2015-20 dated I3-1O-2O17 amended the Para
4.14 of the Foreign Trade Policy (2015-20). It has been clearly stated in the said
Para 4.14 of the Poiicy that-
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" imports under Aduance Authotisation for phgsical exports are also

exempt from uhole of the integrated tox and Compensation Cess leuiable

under sub-section (7) and sub-sedion (9) respectiueLy, of section 3 of the

Customs Taiff Act, 1975 (51 of 1975), as maA be prouided in the notification

issued bg Department of Reuenue, and such imporAs shqtl be subject to
p re - imp o rl c o nditi o n. "

Basically, the said notification brought the same changes in the Policy, which have

been incorporated in t.1le Customs Notification by the aforementioned amendment.

12.3 For the purpose of availing the benefit of exemption from payrnent of IGST

in terms of Para 4.14 of the Foreign Trade Policy (2O15-2O) and the corresponding

Customs Notification No. 79 l2Ol7-Cus dated I3-|O-2O17, it rs obligatory to

comply with the Pre-import as well as physical export conditions. Therefore, if for
reasons as elaborated in section D-3 above, the duty-free materials are not

subjected to the process of malufacture of frnished goods, which are in turn
exported under the subject Advance Authorization, condition of pre-import gets

vrolated.

13 Violations ofthe provisions ofthe Customs Act, L962=

13.1 In terms of Section 46 of the Customs Act, 1962, while presenting the Bills
of Entry before the Customs authority for clearance of the imported goods, it was

duty of the importer to declare whether or not they complied with the conditions of
pre-import ald/or physical export in respect of the Advance Authorizations under
which imports were being made availing benefrt of IGST exemption. The 1aw

demands true facts to be declared by the importer. It was duty of the importer to
pronounce that t.Ile said pre-import and/or physical exports conditions could not
be followed in respect of the subject Advalce Autfrorization. As the importer has

been working under the regime of self-assessment, where they have been given

liberty to determine every aspect of an imported consignment from classifrcation to
declaration of value of the goods, it was sole responsibility of the importer to place

correct facts and frgures before the assessing authority. In the materia1 case, the

irnporter has failed to comply with the requirements of 1aw ald incorrectly availed

benefit of exemption of Notification No.79/2O17-Cus dated 13-10-2017. This has

therefore, resulted in violation of Section 46 of the Customs Act, 1962.

13.2 The importer failed to comply with the conditions laid down under the
relevarrt Customs notjfication as well as the DGFT Notifrcation and the provisions
of the Foreign Trade Policy (2O15-2O), as would be evident from tJ:e discussion at
section E of this notice. The amount of IGST not paid, is recoverable under Section
28(1) of the Customs Act, 1962 along with interest.

13.3 With the introduction of self-assessment under the Customs Act, more
faith is bestowed on the importer, as the practice of routine assessment,
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12.4 Combined provisions of the Foreign Trade Policy and the subject Customs

Notifrcations, clearly maldate, only imports under pre-import condition would be

allowed with the benefrt of such exemption subject to physica-1 exports. Therefore,
no such exemption can be availed, in respect of the Advance Authorizations,
against which exports have already been made before commencement of
import or where the goods are supplied under deemed exports. The importer
failed to comply with the aforementioned conditions.



concurrent audit and examination has been dispensed with and the importers
have been assigned with the responsibility of assessing their own goods under
Section 17 of the Customs Act, 1962. As a part of self-assessment by the importer,
it was duty of ttre importer to present correct facts and declare to the Customs

authority about their inability to comply with the conditions laid down in the
Customs notifrcation, while seeking beneht of exemption under Notification No.

79 /2077-Ctts dated 13-10-2017. However, contrary to this, they availed benefrt of
the subject notifrcation for the subject goods, without complying with the
conditions laid down in the exemption notiflcation in violation of Section 17 of the
Customs Act, 1962. Amount of Customs duty attributable to such benefrt availed'
in the form of exemption of IGST, is therefore, recoverable from them under
Section 28(1) of the Customs Act, 1962.

13,4 The importer failed to comply with the pre-import condition of the
notifrcation and imported goods duty free by availing benefit of the same without
observing condition, which they were dut5r bound to comply. This has led to
contravention of the provisions of the Notification No. 79/2O77-Cus dated 13-10-
2017, and the Foreign Trade Policy (2O15-2Ol, which rendered the goods liable to
confi.scation under Section 111(o) of the Customs Act, 1962.

13.5 Section 124 of the Customs Act, 7962, states that no order confiscating any
goods or imposing any penalty on zrny person shall be made unless the owner of
the goods or such person:

(a) is giuen a notice in uiting uith the pior approual of the olficer of Atsbms
not belou the rank of an Assisto:rrt Commissioner of Customs, informing Hm of
the grounds on uhich it b proposed to confiscate the goods or to impose a
penalty;
(b) is giuen an opportunitg of mqking a representation in uiting within such
reasonable time as mag be specified in the notice against the grounds of
confiscation or imposition of penaltA menttoned therein; and
(c) is giuen a reasonable opportunitg of being heard in the matter;

13.6 Therefore, while Section 28 gives authority to recover Customs duty, short
paid or not-paid, and Section l1O(o) ofthe Act, hold goods liable for confiscation in
case such goods are imported by availing benefrt of an exemption noLification and
the importer fails to comply with and/or observe conditions laid down in the
noffication, Section 124 & Section 28 of the Customs Act, 7962, authorise the
proper o{Iicer to issue Show Cause Notice for confiscation of the goods, recovery of
Customs duty and imposition of penalty in terms of Section 112(a) of the
Customs Act, 1962.

L4 OMMISSION AND COMMISSION BY THE IMPORTER AND CIIARGES
FRAMED:

l4.l In the present case, there has been no violation of the physical
export condition by the noticee, as their entire exports were physical export
and under the subject Advance Authorizations, no deemed exports were

made.

14.2 However, admittedly in case all 21 (Twenty-One) Advance Authorizations
exports were made first, which impiies that for the manufacture of the goods
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which were exported under the respective Advance Authorizations, they actually
utilized raw materia-1s other than duty free raw materials imported under the
respective Advance Authorizations- Therefore, they could not import a1I materra-1s

required for the purpose of manufacture of the export goods before

commencement of exports, which resulted in failure to comply with the pre-mport
condition. Therefore, the importer could not use the duty-free materia-ls for the
purpose of manufacture of the export goods. Therefore, in terms of explanation
given at Paru 9.2(il, above, the importer failed to comply with the pre-import

condition ald was not eligible for IGST exemption benefrt.

14.3 In the voluntarSr statement recorded under Section 108 of the Customs Act,

1962, the authorized representative of the company admitted having failed to

comply with such pre-import condition laid down in the amended Policy as well as

the amended Customs notification.

L4.4 On being pointed out by DRI and aJter initiation of the present

investigation, the importer paid an anount of Re 17, 36, 10, 932/- towards IGST

and another amount of Rs 6O, 76,7721- towards interest vide Challan Nos. as

detailed in the Table-S below. However, it appears that in case of a number of
Bills of Entry either no interest has been paid or less amount of interest has been

paid in comparison to their actua-1 interest liability. Amount of IGST as ca.lculated

by the EDI system, was paid along with appropriate amount of interest a-fter each

Bill of Entry was recalled and re-assessed by the competent authority. During
investigation, the liability of the importer was a.lso ascertained on t}le basis of
hndings of the investigation. It is found that the liability declared by the

authorized representative of the importer are in harmony with the liability so

ascertained.

Table-5

Details of Paymenta made

Sr
No

I

2

3

4

BE No BE Datc

l3-04-
20 t8

23 04
2014

l3-04-
201a

27 -03
20r 8

27 -03-
20r8

10 11

20t7

t0- I t-
2017

IGST
Pald

Iatere
6t

Pald

Ch.tle
!No

1859
20243
06727

7 127
20243
06728

5411
20243
o6729

1080
20243
06730

3100
20243
06731

10562
7

20243
08333

13616
1

20243
08334

Sr
No

BE No BE Date IGST Paid
Intc!cst

Patd
Challan No

4 t9aa22 29 t1-20 t7 3593417 4430 202430797 4

36 3889409 06-11 20 t7 r797 521 237 864 20243062 t3

37 5649221 20-03 2018 30536i I 3765

5570643 l4-03-2018 2193610 2704 202430671i

39 5570630 t4-03-2018 964605 I I89 2024306744

40 54A5424 07-03 2018 r003915 1238 2024306746

41 54a5I0a 07-o3-20I 8 202430671A

5964058 ).50at72

6046420 5780904

5962818 4388643

57 57093 a7 6373

5 5747 37 | 2514157

6 3952380 1064560

7 3952377 1038639

8 3952370 874545
11465

5
20243
08337

9 3952367
10- 11

20t7 871038
I 1419

0
20243
08343 42 06-03 2018 9s9658 I I83 2024306795
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38
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2017 6073652 7 488
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29-11-
2017

5'106046
10-03-
2018

53 r3388
22-O2-
2014

10 3952365 1024140

1t 2531651 31.2t
20243
08012 t{l 5889613 07 04 2014 1915762 2024309424

0 2024309432l2 t659741
20243
07530

13 3143788 3a76
20243
07531

11 5313207
22 02
20ra t644404 2027

20243
07533

15 531r279
22-02-
2018 4779473 5893

20243
07534

t6 5279305
19-o2-
2014 5423992 6647

20243
07538

l7
15-02-
20I8 3083029 3801

20243
07540

18 4998574
30-01-
2018 2472246 3541

20243
07541

49979a3
30-01-
2018 1445437 6023

4997969
30-01-
2018 3604742 U

20243
07 554

4997934
30-01-
2018 2262a16 2790

20243
07556

22 4850466
18-01-
20ta 4003385 4936

20243
07557

23 4562A22
26 t2-
2017 6011883 7412

20243
07560

24
27 tl
2017 1112036 I371

20243
08095

25 3989886
14- l1-
2017 3623063 4467

20243
08128

26 1562820
26 12

2017 ta2t4a2 t)

20243
o7936

27 4510624
22 12-
2017 3780486

t9-12-
2017 4343021

20243
07938

2a U

20243
07939

r8-12-
2017 4592362 5662

20243
07942

30
15 12

2017 52597 66 6485
20243
07911

31 4416858
15 12
2017 5115229 6676

20243
07949

32 4314450
08-12-
2017 2569496 o

33 1249112
04-t2-
2017 194O192

34 4226451
11-O2-
2017 2432124

20243
07972

57 57957 27 03 2018 5t241t9

46 4731085 4090517 442112 2024310404

2651s56 293124

.18 oa 12 2017 4053876 4a6465

3889413 06-11-20 t7 957 676

06-). t-20 \7 2024304994

3866983 03-11-20 17 1115711 2021309002

378s 104 2a-10-20 t7 1223942

2a-10-20t7 1001053

54 2a-lo-2017 890198

55 3744499 2a-lo-2017 146237 2024309021

56 2a-10-20 t7

37a3996 2A 10-20t7 8857r5

58 3783930 492371. 121754

59 3743707 2a- to-2017 52141t1 711405

60 3783573 2a-to-2017 4144299 61237 6

61 3742944 698589 95314

25 10 2At7 2077911 2a3507

06 L 1,20 t7 1039216

3952362 10-11-2017 r528893 200432

08- 1 i -2017 2965147 392374

t7,36,1O,932

10 11

2017
13426

1 43 6134950 26-04-2018 4590 t37 5659 202430942?

20243L0422

2024,304949

2024309005

2024309004 |

2024309032

2024309041

2(,2430s}ss !

20243090a5

2024309t09

202130aa33 ,

2024304796

2024304794
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04t9aa21

452046

09-01-2018

47 4657 521 03-01 2018

4314456

t2672849

3889405 1821335 2410r550

t4764151

166998
20243
07 552 5219

136582378502520

12t45',t37847 4721

1071814

891556 12t61237a4216

120446574l7t2a3

2a-lo-20t7

0

2a-lo-20174471702

62 374544L4.+50301

13751863 3aa94174420495

64

3919994
20243
07963 65

20243
079712441

60,76,772TOTAL2999

20243
08361

20243tO42

20243O9Ot2 
|

2024309105

2024309036



15. ln view of the above Show Cause Notice No. DRI/KZU ICF IENQ- 132(INT-

O9l /2018 dated 02.09.2019 were issued to M/s Sandvik Asia Plt Ltd, having their
registered office at Mumbai Pune Road, Dapodi, Pune-4l1012, calling upon to

Show Cause in writing to the Prlnclpal Commissioner/Commissioner of
Customs, Custom House, Near AII Indla Radio, Navraflgpura, Ahmedabad,

GuJrat-38OOO9, wrthrn 30 days of receipt of this notice issued as to why:-

a) Duty of Customs amounting to Rs 17,36,10,9321- in the form of IGST

saved in course of imports of the goods through the ICD Sabarmati, under
the subject Advance Authorizations ald corresponding Bills of Entry as

detailed above, in respect of which benefit of exemption under Customs

Notification No. 18/2O15 dated 01-04-2015, as amended by Notiftcation No.

79l2Ol7-Crs, dated |3-IO-2O17, was incorrectly availed, without
complying with the obligatory pre-import condition as stipulated in the

sard notifrcation, and also for contravening provisions of Para 4.14 of the

Foreign Trade Policy l2Ol5-2O), should not be demalded and recovered

from them under Section 28(1) of the Customs Act, 1962;

b) Subject goods having assessable value of Rs 86,44,12,2941- irnported
through ICD Sabarmati, under the subject Advance Authorizations shall
not be held llable for confiscatioa under Section 1 1 1(o) of the Customs

Act, 1962, for being imported availing incorrect exemption of IGST in terms

of the Notifrcation No. l8/2O15 dated 01-04-2015, as amended by

Notifrcation No. 79/2O77-Cus, dated l3-lO-2O77, without complying with
obligatory pre-import condition laid down under the said notification;

c) Interest should not be demanded and recovered under Section 28AA of the

Customs Act, 1962, from them on such duty of Customs in the form of
IGST, benefrt of exemption of which was incorrectly availed;

d) Amount of Rs 17,36,1O,932l- deposited by tJlem towards Customs duty in
the form of IGST vide Challan Nos. as detailed in Table-S, should not be

appropriated towards payment of appropriate amount Customs duty
payable;

e) Amount of Rs 6O,75,7721- deposTted by them towards interest vide

Challal Nos. as detailed in Table-S, should not be appropriated towards
payment of appropriate amount of interest;

f) Penalty should not be imposed upon them under Section 112(a) of the

Customs Act, 1962, for improper importation of goods avalling exemption

under notification No. 18/2015 dated O1-04-2015, as amended by
Notifrcation No.79/2017-Cus, dated 73-10-2017, rvithout observance of the
pre-import and/or physical export conditions set out in the notifrcation,
resulting in non-payment of Customs duty, which rendered the goods liable
to confiscation under section 1 1 1(o) of the Customs Act, 1962;
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g) Bonds executed by them at the time of import should not be enforced in
terms of Section 143(3) of the Customs Act, 1962, for recovery of the

Customs duty Rs. 17,36,LO,9321- and interest thereupon.

16. Defence Reply submitted by the importer:

Importer vide their letter dated 08.01.2020 submitted the reply to the Show
Cause Notice No. DRI/KZUICF/ENQ- 132(INT-09)/2018 dated 02.09.2019
wherein they interalia stated that the pre-import condition introduced by
Nofilication No.79l2Ol7-Cus dated 13.70.2017 is violative of general scheme of
Advance authorization and is ultra vires as it excludes tJ:e replenishment
characteristics of the Scheme ald Hon'ble Gujarat High Court in the case of
Maxim Tubes Company Rrt. Ltd 2019 l2l TMI 1445- Gujarat High Court have held
that the scheme is ultra vires as it does not meet witli the test of reasonableness
and are not in consonarrce with the scheme of Advalce Authorization; that
concept of pre-import and physical export has been removed by the clarificatory
Notification rro. Oll2Ol9 dated 10.01.2019 in the interest of public; that the
Notifrcation No. 01/2019 dated 10.01.2019 will be construed to be retrospective in
nature and consequently, no pre-import condition needs to be satisfred; that they
relied on judgement in the case of Ralson India Ltd. vs. CCE, Chanidgarh, 2015
(319) ELT 23a (SC); that once the duty itself cannot be demanded, the
corresponding interest and penalty is also held to be not payable; that they placed
reliance on case of Hon'ble Supreme Court in case of Pratibha Processors Vs.
Union of India, 1996 (88) ELT 12 (S.C.); that Section 3(12) of the Customs Tariff
Act, 1975 does not borrow interest and penalty provisions from the Customs Act,
1962 ar,d thus interest and penalty cannot be imposed

17. Personal Hearing: The Personal Hearing was fixed on 26.03.2024 for M/s.
Sandvik Asia Prt. Ltd. Shri Raj aram Shetty, Advisor (Indirect Taxation) and Shri
Ashok Jani, Business Controller of Sandvik Asia Pw. Ltd attended Personal
Hearing heid on 26.03.2024 wherein t1ley submitted that they have paid duty
alongwith interest prior to the issue of the Show Cause Notice and requested for
non imposition of t1 e penalty and conclude their proceeding in terms of Section 28
(2) of the Customs Act, 1962.

18. Findings: I have carefully gone through the Show Cause Notice dated
O2.O9.2O79 written submission dated 08.01.2020 hled by Advocate of M/s.
Sandvik Asia R/t. Ltd. ald records of personal hearing held on 26.03.2024.

19. I find from the records that the present Show Cause Notice dated
O2.O9.2019 has been retrieved from Ca-1l Book for adjudication in view of Hon'ble
Supreme Court decision dated 28.04.2023 in case of M/s. Cosmo Films Ltd. I a-1so

find that after issuance of Show Cause Notice on O2.O9.2O19, the importer was
informed vide letter F.No. VIII/ 10-43/Pr. Cornmr. /O&A/2019 dated 23.OL.2O2O
the reason for transfer of Show Cause Notice to CaIl Book as stipulated under
Sub -Section 9A of Section 28 of the Customs Act, 1962. Further, Chief
Commissioner of Customs, extended the tirne limit for further six months under
Section 28 (9) of the Customs Act, 7962 and the importer was informed of the
same vide letter dated 7a.OI.2O24.

20.
under:-

The issues for consideration before me in the present SCN are as

Whether, the importer, during October13,2O77 to January 9,2019
was eligible for availing exemption under Notification No. 18/2015
dated 01 O4-2O75, as amended by Notification No.79/2017-Cus,
dated 13.10.2017 on inputs imported under Advance Authorizations
without fulfillment of mardatory 'Pre Import Condition?

(1)
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(il) Whether the Duty of Customs amounling to Rs 17,36,10,9321-
(Rupees Seventeen Crore, Thlrty Six Lakh, Ten Thousand, Nine
Hundred and Thirty TWo only) as detailed in Show Cause Notice
is required to be demanded ald recovered from them under Section
28(1) of the Customs Acl,!962 alongwith Interest under Section
28AA ofthe Customs Act, 1962?

(iir) Whether, subject goods having assessable value of Rs,
A6,44,12,2941- (Rupees Etghty Six Crore, Forty Four Lakh,
Twelve Thousand, Two Hundred and Ninety Four only) as
detailed in Show Cause Notice, are liable for confrscation under
Section 1 1 1(o) of the Customs Act, 1962?

(i") Whether the Duty of Customs amounting to Rs 17,36,10,9321 -
(Rupees Seventeen Crore, Thirty Six Lakh, Ten Thousand, Nine
Hundred and Thirty T\ouo only) deposited by them towards
Customs Duty ln the form of IGST vide Challan mentioned in
Table-S should be appropriated towards payment of Customs
Duty of Rs. L7,36,LO,9321 -?

(v) Wtrether arnount of Rs 60,76,772/- deposited by them towards
interest vide Cha-llan Nos. as detailed in Table-5, should be
appropriated towards payment of amount of interest?

(vi) Whether tJle noticee is liable to pena-lty under Section I 12(a) of the
Customs Act, 1962?

(vir) Whether Bonds executed by them at the tirne of import is enforceabie
in terms of Section 143(3) of the Customs Acl, 1962, for recovery of
the Customs Duty as mentioned above alongwith interest?

2L. I frnd that Duty liability with interest and penal liabilities would be relevartt
only if the bone of the contention that whether the Importer has violated the
mandatory pre-import condition as slipulated in Notification No.79/2017-Cus,
dated 13-10-2017 is answered in the affrrmative. Thus, t1.e main point is being
taken up firstly for examination.

22. Genesis of Pre Import Condition:

22.1 Before proceeding to adjudication of the Show Cause Notice, 1et us frrstly go

through relevant provisions which wi.ll give genesis of Pre Import Condition'.

22.1.1 Relevant Para 4.O3 ofthe Foreign Trade Policy l20l5-20l inter-alia
states that :-

An Aduance Authoisation is issued to allotu dutg free import of inputs, u-thich are
phgsicallg incorporated in export product (making normal alloutonce for uastage). In
addition, fuel, oil, energg, catalgsts u.thiclt are consumed/ utilised to obtain export
produd, mag also be allouted. DGFT, bg means of Public Notice, mog exclude ang
product(s) lrom puruieut of Aduance Authorisation.

22.L.2 Relevant Para 4.13 of the Foreign Trade Policy 12OL5-2OI inter-alia
states that :-

4.13 Pre-import condition in certain coses-

thls Chapter.

(ii) Import items subject to pre-imporl condition are listed in Appendix 4J or will be
as indicated in Standard Input Output Norms (SION).

Page 36 of 46



22.1.3 Relewant Pare 4.14 of the Foreign Trade Policy l2OL5-2Ol inter-alia
states that :-

4.74 Details oJ Duties exempted-

Imports under Aduance Authoisotion are exempted from paAment of Basic Customs
Dutg, Additional Customs Duty, Educatton Cess, Anti-dumping Dutg, Counteruailing
Dutg, Safeguard Dutg, Transition Product Specific Safeguard Dutg, u.thereuer
applicable. Import against supplies couered under paragraph 7.O2 (c), (d) and (g) of
FTP utill not be exempted from paAment of applicable Anti-dumping Dutg,
Counteruailing Dutg, Safeguard Dutg and Transition Product Specific Safeguard
Dutg, if any. Hotueuer, imports under Aduonce Authoisation for phgsical exports are
also exempt from uhole of the integrated tax and Compensation Cess leuiable under
sub-section (7) and sub-section (9) respectiuelg, of section 3 of the Customs Tariff
Ac| 1975 (51 of 1975), as maA be prouided in the notification issued by Department
of Reuenue, and such imports shall be subiect to pre-import condition. Imports
ogainst Aduance Authoisations for phgsical exports are exempted from Integrated
Tox and Compensation Cess upto 31.O3.2018 onlg.

22.1.4 NOTIFICATION NO.31 (R.E-2OL3ll 2OO9 -2OL4 dated l't August,2013:

In exercise of pou.ters conferred bg Section 5 of the Foreign
Trade (Deuelopment & Regulotion) Act, 1992 (No.22 of 1992) read uith
paragraph 1.2 of the Foreign Trade Policy, 2009-2014, the Central Gouernment
herebg notifies the follou.ting amendments in the Foreign Trade Policg (FTP)

2009-2014.
2. Afi.er para 4.1.14 of FTP a neu) para 4.1.15 is inserted.
"4.1.15 Whereuer SION permits use of either (a) a generic input or (b) altematiue
inputs, unless the name of the specific input(s) [uthich has (haue) been used in
manufactuing the export productl gets indicated / endorsed in the reLeuant
shipping bill and these inputs, so endorsed, match the descrtption in the
releuant bill of entry, the concerned Authoisation u-till not be redeemed. In other
uords, the ndme/ desciption of the input used (or to be used) in the
Authoisation must match exactly the name/ desciption endorsed in the
shipping bill. At the time of discharge of export obligation (EODC) or at the
time of redemption, RA shall allotu only those inputs uthich haue been
specifically indicated in the shipping bill."
3. Para 4.2.3 of FTP is being amended bg o.d.ding the phrase "4.1.14
and 4.1.15" in place of "and 4.1.14". The amended para tuould be a.s under:
"Prouisions of paragraphs 4.1-11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP

shall be applicable for DFIA holder."

4. Efkct of this Notlficatlon: Iryruts actualLg used in manufacture of
the export product should onlA be imported under the
authoisation. Slmlldrlg lnputs actuallg imported must be used ln the
export product. This has to be estdblished in respect of euery Adadnce
Authorisation / DFIA.

22.2 Wit}r the introducLion of GST w.e.f 01-07-2017, Additiona-l Duties of
Customs (CVD & SAD) were subsumed into the newly introduced Integrated
Goods ald Service Tax (IGST). Therefore, at the time of imports, in addition to
Basic Customs Duty, IGST was made payable instead of such Additiona-1 Duties of
Customs. Accordingly, Notification No.26 /2017 -Customs dated 29 June 2OL7 ,

was issued to give effect to the changes introduced in the GST regime in
respect of imports under Advance Authorization. The corresponding
changes in the Policy were brought through Trade Notice No.11/2018 dated
30-06-2017. I find that it is pertinent to note here that while in pre-GST
regime blanket exemption was allowed in respect of all Duties leviable when
goods were being imported under Advance Authorizations, contrary to that,
in post-GST regime, for imports under Advance Authorization, the
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importers were required to pay such IGST at the time of imports and then
they could get tl-e credit of the same.

However, subsequently, the Government decided to exempt imports under
Advarrce Authorizations from pa5rment of IGST, by introduction of the Customs
Notification No.79/2O17 dated 13-10-2017. However, such exemption from the
pa).ment of IGST was made conditional. The said Notification No.79/2O17 dated
l3-lO-2O17, was issued with the intent of incorporating certain changes/
amendment in the principal Customs Notifications, which were issued for
extending benefit of exemption to the goods when imported under Advalce
Authorizations.

"4.14: Details of Duties exempted

Imports under Advance Authorisation are exempted from paltnent of Basic
Customs Duty, Additiona-l Customs Duty, Education Cess, Anti-dumprng
Duty, Countervailing Duty, Safeguard Duty, Tralsition Product Specific
Safeguard Duty, wherever applicable. Import against supplies covered
under paragraph 7.O2 (c), (d) ard (g) of FTP will not be exempted from
payment of applicable Anti-dumping Duty, Countervailing Duty, Safeguard
Duty and Transition Product Specific Safeguard Duty, if any. However,
imports under Advalce Authorization for physical exports are also exempt
from whole of the integrated tax and Compensation Cess leviable under
sub-section (7) and sub-section (9) respectively, of section 3 of the Customs
Tariff Act, 1975 (51 of 7975), as may be provided in the notifrcation issued
by Department of Revenue, and such imports shall be subject to pre-
import condition."

22.2.2 Notification No.- 79l2ol7 - Customs, Dated: 13-1O-2OL7, T}:e relevant
amendment made in Principal Notificatlon No. 18/2o15-Customs dated
O1.O4.2O15 wide Notification No. 79l2ol7 - Customs, Dated: 13-10-2O17 is as
under:

-: Table:

s.
lVo

Notification
number and
date

Amendments

1 )( (2) (s)

1

2 18/ 2015-
Customs, dated
the 1 st Apil,
2O15 [uide
number G.S.R.

254 (E), dated
the 1 st Apil,
20lsl

In the said notification, in the opening paragraph,-
(a) ......

(b) in condition (uiii), afier the prouiso, the follou.ting
prouiso slull be inserted, namelg:-

"Prouided further that notwit?standing anything
contained hereinaboue for the said authoisations
where the exemption from integroted tox and the
goods and seruices tax compensation cessleuiable
thereon under sub-sedion (7) and sub-section (9) o;f
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(c)

(c) afier condttion (fl, the folLouing conditions shnll
be inserted, namelg :-

"(nl thot the exemption from integrated tox and the
goods and seruices tox compensation cessleuiable
thereon unler sub-section (7) and sub-section (9) of
section 3 o:f tle sdtd Custorns TarttJ Act sholl be
subJect to pre-lmport condltlon;

22.3 Further, I find that Notifrcation No.O1/2019-Cus. dated 10.01.2019
removed/omitted the 'Pre Import condition' laid down vide Amendment
Notifrcation No. 79 /2077- Cus dated 13.10.2077 in the Principal Notification No.
18/20 1S-Cus dated 01.04.20 15.

22.4 T}re High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
reported as 2018 (19) G.S.T.L. 637 (Mad.)on the issue under consideration held
that:-

"pre-import simply means import of raw materlals before e:rport of the
frnlshed goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
lmported goods in the local market",

22.5 I find that the Importer has taken plea that meaning of phrase ?re-import
Condition'was neitJler del-rned in the FTP policy nor in the notification. I find that
'Pre-Import Condition' is unambiguous word/phrase. Further, I flnd that the
definition of pre-import directly flows from Para 4.03 of the Foreign Trade Policy
(2015-20)[erstwhile Para 4. 1.3 of the Policy (2OO9-14)] wherein it is said that
Advance Authorizations are issued for import of inputs, which are physically
incorporated in the export goods allowing legitimate wastage. Thus, tJris Para
specifrcally demands for such physica-l incorporation of imported materials in the
export goods. And the same is only possible, when imports are made prior to
export. Therefore, such Authorizations principa.lly do have the pre-import
condition in-buiIt, which is required to be followed. In the instant case, it is
undisputed fact that the Importer has not complied with the Pre-Import Condition
as laid down vide Exemption Notifrcation No. 18/2015 dated 01-04-2O15, as
amended by Notifrcation No. 79 /2017-Cus, dated 13-lO-2O17.

22.6 Further, I frnd that this issue is no longer res-Integra in as much as Honble
Supreme Court in the case of Union of India Vs. Cosmo Films Ltd reported as

2023 l72l GSTL 147 (SC) has overruled judgment of Hon'ble High Court of Gujarat
and has held that pre-import condition, during Octobet,ZOLT to January'2o19,
in Advance Authorization Scheme was valid. Relevant Paras of the decision are as

under:

from
were

'pre-
The

"69. Ttre object behind imposing the 'pre-import condition' is discernible
Paragraph 4.03 of FTP and Annexure-4J of the HBP; that only few articles
enumerated when the FTP was pubJished, is no ground for tJre exporters to
complain that other articles could not be included for the purpose of
import condition'; as held earlier, that is the import of Paragraph 4.03(i).
numerous schemes in the FTP are to maintain arr equilibrium between
exporters' claims, on the one hand and on the other hand, to preserve the
Revenue's interests. Here, what is involved is exemption and
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postponement of exemption of IGST, a new lel1/ altogetlier, whose
mechalism was being worked out and evolved, for the first time. The plea of
impossibility to fulfi1 'pre-import conditions' under old AAs was made, suggesting
that the notifications retrospectively mandated new conditions. The
exporter respondents' argument that there is no rationale for differential
treatment of BCD and IGST under AA scheme is without merit. BCD is a

customs lery at the point of import. At that stage, there is no
question of credit. On the other hand, IGST is levied at multiple points (including
at the stage of irnport) and input credit gets into the strean, til1 the point of
end user. As a result, there is justification for a sepaaate treatment of tJle two
levies. IGST is levied under the IGST Act, 2017 and is collected, for
convenience, at the customs point through the machinery under the Customs
Act, 1962. The impugned notifications, therefore, cannot be faulted for

arbitrarinessorunder classification.

70. The High Court was persuaded to hold that the subsequent
notification of 7O-7- 2Ol9 withdrew the 'pre-import condition' meant that
the Union itself recognized its unworkable and unfeasible nature, and
consequently the condition should not be insisted upon for the period it
existed, i.e., after 13-10- 2077. This Court is of the opinion that the

reasoning is faulty. It is now settled that the FTPRA contains no power
to frame retrospective regulations. Construing the later notihcation of 10-1-
2019 as being effective from 13-10- 2017 would be giving effect to it from a
date prior to the date of its existence; in other words the Court would impart
retrospectivity. In Director General of Foreign Trade &Ors. v Kanak Exports
&Ors. [20 15 ( 15) scR 287 = 2075 ( 326\ E.L.T. 26 (S.C.)l this Court held
that :

"Section 5 of the Act does not give any such power specifically to the
Central Government to mal<e ru1es retrospective. No doubt, this Section
confer powers upon the Central Government to 'amend' the policy

which has been framed under the aforesaid provisions. However, that by
itself would not mean that such a provision empowers the Government to do
so retrospective."

the

71. To give retrospective effect, to the notifrcation of 10-1-2019 through
interpretation, would be to achieve what is impermissible in 1aw. Therefore,
impugned judgment cannot be sustained on this score as wel1.

75. For the foregoing reo.sot1,s, this court holds thot the Reuenue ha,s to
succeed. The impugned judgment and orders of the Gujarat High Court are
herebg set aside. Hou-teuer, since the respondents u)ere enjoging inteim

orders, till the impugned judgments were deliuered, the Reuenue is directed to
permit them to claim refund or input credit (tuhicheuer applicable and/ or
tuhereuer customs dutg uas paid). For doing so, the respondents sholl approach
the juisdictional Commissioner, and applg tuith doanmentary euidence within six

ueeks from the date of this judgment. The claim for refund/ credit, shall be
examined on their meits, on a co.se-by-co.se basis. For the sake of

conuenience, the reuenue shall direct the appropiate procedure to be foltouted,
conuenientlg, through a ciralar, in this regard."

22.7 I find tlat based on the decision of Hon'ble Supreme Court in aforesaid
case of Union of India Vs. Cosmo Films Ltd, CBIC issued Circular No. 16/2023-
Cus dated 07 .06.2023 which is reproduced as below:

Import - Pre-import condition incorporated in Foreign Trade Policy and Handbook
of Procedures 2O75-2O - Availing exemption from IGST and GST Compensation
Cess - Implementation of Supreme Court direction in Cosmo Films case
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M.F. (D.R.) Circular No.76/2O23-Cus., dated 7-6-2023

F. No. 6Os/ 1 1 /2j23-DBK/ s69

Government of India
Ministry of Finance (Department of Revenue)

Central Board of Indirect Taxes & Customs, New Delhi

Subject: Implementation of Hon'ble Supreme Court direction in judgrnent
dated 28-4-2023 in matter of Civil Appea-l No. 290 of 2023 relating to lre-import
condition' - Regarding.

Attention is invited to Hon'ble Supreme Court judgment dated 28-4-2023 ir
matter of Civil Appeal No. 29O of 2023 (UOI and others v. Cosmo Films Ltd..) U2O23l
5 Centax 286 (S C ) = 2023 fi21 G.S.T.L. 417 (S.C.)l relating to mardatory
fulfilment of a 'pre-import condition' incorporated in para 4 .74 of FTP 20 15-20
ude the Centra.l Government (DGFT) Notification No. 33 /2O15-2O, dated 13-10-
2077, and reflected in the Notification No. 79 /2017 -Ct:,stoms, dated l3-lO-2O77,
relating to Advance Authorizatron scheme.

2. The FTP amended on 13-10-2017 and in existence till 9-1-2019 had provided
that imports under Advance Authorization for physical exports are also exempt
from whole of the integrated tax and compensation cess, as may be provided in the
notification issued by Department of Revenue, and such imports shall be subject
to pre-import condition.

3. Honble Supreme Court has allowed the appeal of Revenue directed against a
judgment and order of Honble Gujarat High Court [2O19 (368) E.L.T. 337 (cuj.)]
which had set aside the said mandatory fulfrlment of pre-import condition. As
such, this implies that the relevant imports that do not meet the said pre-import
condition requirements are to pay IGST and Compensation Cess to that extent.

4. While allowing the appeal of Revenue, the Honble Supreme Court has however
directed the Revenue to permit claim of refund or input credit (whichever
applicable and/or wherever customs duty was paid). For doing so, the
respondents shall approach the jurisdictional Commissioner, and apply with
documentarSr evidence within six weeks from the date of the judgment. The claim
for refund/credit, sha-ll be examined on their merits, on a case-by-case basis. For
t.l:e sake of convenience, the revenue shall direct the appropriate procedure to be
followed, conveniently, through a circular in this regard.

5.1 The matter has been examined in the Board for purpose of carrying forward
the Honble Supreme Court's directions. It is noted th

(a) ICES does not have a functionality for payment of customs duties on a bill
of entry (BE) (unless it has been provisionally assessed) after giving the Out-of-
Charge (OOC) to the goods. In tJ:is situation, duties can be paid only through a
TR-6 challan.

(c) The nature of facility in Circular No. 1 1/2015-Cus. (for suomotu payment of
customs duty in case of bona fide default in export obligation) [2O15 (318) E.L.T.
(T1 1)] is not adequate to ensure a convenient transfer of relevant details between
Customs and GSTN so that ITC may be taken by the importer.
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(d) The Section 143AA of the Customs Act, 1962 provides that the Board may,
for the purposes of facilitation of trade, take such measures for a class of
importers-exporters or categories of goods in order to, tnter alia, masntatn
transparency in the import documentation.

5.2 Keeping above aspects in view, noting that the order of the Hon'bie Court
sha-ll have bearins on imoorters others tharr the respondents. and for purpose of
carrying forward the Hon'ble Court's directions, the following procedure can be
adopted at the port of import (POI) :-

(a) for the relevant imports that could not meet the said pre-import
condition and are hence required to pay IGST and Compensation Cess to that
extent, the importer (not limited to the respondents) may approach the
concerned assessment group at the POI with relevant details for purposes of
payment of the tax and cess along with applicable lnterest.

(b) tJle assessment group at POI shall cancel the OOC arrd indicate the reason
in remarks. The BE shall be assessed again so as to charge the tax and cess, in
accordance with the above judgment.

(c) the payment of tax and cess, along with applicable interest, shall be made
against the electronic challan generated in tJ:e Customs ED1 System.

(d) on completion of above payment, the port of import sha-11 make a notionaL
OOC for the BE on the Customs EDI System [so as to enable transmission to
GSTN portal of, inter alia, the IGST and Compensation Cess amounts with their
date of payment (relevant date) for eligibility as per GST provisronsl.

(e) the procedure specified at (a) to (d) above can be applied once to a BE.

6.1 Accordingiy, the input credit with respect to such assessed BE shall be
enabled to be available subject to the eligibility and conditions for taking input tax
credit under SecLion 16, Section 17 and Section 18 of the CGST Act, 2Ol7 and
rules made thereunder.

6.2 Further, in case such input tax credit is utilized for payment of IGST on
outward zero-rated supplies, then the benefit of refund of such IGST paid may be
available to the said registered person as per the relevant provisions of the CGST
Acr, 2Ol7 and the rules made thereunder, subject to t}le conditions ald
restrictions provided therein.

7 . The Chief Commissioners are expected to proactively guide the
Commissioners and officers for ironing out arry local level issues in implementing
the broad procedure described in paras 5 and 6 above and ensuring appropriate
convenience to the trade including in carrying out consequential actions. For this,
suitable Public Notice and Standing Order should be issued. If aly difficulties are
faced that require attention of the Board, those can be brought to the notice.

22.8 Further, I find that DGFT have issued Trade Notice No. 7 /2023-24 dated
0A.06.2023, saying that "a-11 the imports made under Advance Authorizatron
Scheme on or a.fter 13.70.2017 and upto and including 09.01.2019 which could
not meet the pre-import condition may be regu.larized by making pa5ments as
prescribed in tJre Customs Circular".

22.9 Thus, from the findings and discussion in Para 22 to 22.8 above, I hnd that
there is no dispute that the said importer has failed to comply with the
mandatory conditions of 'Pre-Import' while claiming the benefit of Exemption from
IGST and Compensation Cess under Exemption Notification No. 18/2015 dated
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O7-O4-2OI5, as amended by Notifrcation No. 79/2O17-Cus, dated
during the period from Octoberl3, 2017 to January 9,2019,
Authorization Scheme.

13-to-2017
in Advance

22.LO. I frnd that the said importer has cited the decision of Hon'ble Gujarat High
Court in case of Maxim T\rbes Company B,t. Ltd. v. Union of India -reported 

as

2019 (368) E.L.T. ss7 (Guj.) ald have contended that the 'Pre import conditrons rs
ultra vires as held by the Hon'ble Gujarat High Court. This plea is not tenable as

the Hon'ble Supreme Court has turned down this decision of Maxim Tubes
Company Rrt. Ltd. v. Union of India in case of Union of India Vs. Cosmo Film Ltd.

23. Ulhether the Duty of Customs amounting to Rs 17,361 1O ,9321 -

lRupees Seventeen Crore, Thirty Six Lakh, Ten Thousand, Nine
Hundred and Thirty Two onlyf as detalled in Table-S of the SCN ls requlred
to be demanded and recovered from them under Section 28(1) of the
Customs Act, 1962 and whether Bonds executed by Importer at the tlme of
import should be enforced in terms of Sectlon 143(3) of the Customs Act,
1962, fot recovery of the Customs Duty alongwlth lnterest?

23.L I frnd that it would be worth to reiterate that the Hon'b1e Supreme Court rn
case of Union of India Vs. Cosmo Films Ltd has overruled judgment of Honble
Gujarat High Court ald has held that pre-import conditions, during Octoberl3,
2077 to January 9,2079, in Advalce Authorization Scheme was valid. Thus, I ftnd
that the Hon'ble Supreme Court has settled that IGST and Compensation Cess
involved in the Bil1s of Entry frled during October 13, 2017 to January 9,2019 is
required to be paid on failure to compliance of 'Pre Import Condition as stipulated
under Exemption Notifrcation No. 18/2015 dated 01-04-2015, as amended by
Notifrcation No. 79 /2O17-Cus, dated l3-7O-2O77. I frnd that it is undisputed fact
that said Importer has failed to fulfi-ll ald comply with 'Pre Import condition'
incorporated in the Foreign Trade Policy of 2O75-2O2O and Handbook of
Procedures 2O|5-2O2O by DGFT Notification No. 33/2015-20 and Customs
Notification No. 18/2015 dated 01-04-2015, as amended by Notifrcation No.
79 12077 -Cts, dated 13-10-2017. Further, I frnd that Importer is well aware of the
rules and regulation of Customs as well as Exim Policy as they are regularly
importing the goods under Advance Authorisation and they were fully aware that
the goods being cleared from Customs was not fulfrlling pre import condition as
they have already filed the Shipping Bill to this effect and goods have already been
exported. Thus, it proves beyond doubt that goods imported under subject Bilis of
Entry were never used in the goods already exported. Thus, I frnd that the
Importer is liable to pay the differentia-l Customs Duty amounting to Rs,
L7,36,LO,9321- (Rupees Seventeen Crore, Thirty Six Lakh, Ten
Thousand, Nine Hundred and Thirty Two onlyf as proposed under
Section 28 (1) of the Customs Act, 7962 a.long with applicable interest under
Section 28AA of the Customs Act,l962.

23.2 Further, qrithout prejudice to the demand under Section 28 (1) of the
Customs Act,L962, I hnd that in the present case, the importer has also filed
Bond under Section 143 of the Customs Act, for the clearance of imported goods
under Advance Authorization availing the benefit of exemption under Customs
Notification No.18/2015 dated 01-04-2015, as amended by Notifrcation No.
79/2077-C:us, dated 13-10-2017. Sub Section (1) of Section 143 explicitly says
that "Where this Act or ang otlrcr lanu requires anAthing to be done before a person
can import or export ang goods or clear ang goods from the control of officers of
customs and the [Assistant Commissioner of Customs or Deputg Commissioner of
Customsl is satisfied that hauing regard to the circumstances of the co.se, such thing
cannot be done before such import, export or clearonce uithout detiment to that
person, the [Assistant Commissioner of Customs or Deputg Commissioner of
Customsl mag, notwitLtstanding ongthing contained in this Act or such other law,

Page 43 of 46



J

4

grant leaue for such imporl, export. or clearance on tlle person exeafting a bond in
such amoun| utith such suretA or searitg and subjed to such conditions as the

/Assistant Commissioner of Customs or Deputg Commissioner of Customsl approues,

for the doing of that thing uithin such time afier the import, export or clearance as
maA be specified in the bond'. On perusal of one of the Bonds frled by the
Importer, I find that conditions are explicitly mentioned in Bond . The wording alrd
condition of Bond inter a-lia is reproduced below:

WHEREAS we, the obligor (s) have imported the goods listed in annexure- I
availing customs duty exemplion in terms of the notification of the Government of
India in Ministry of Finance (department of revenue) No.O18/2O15 dated
01.04.2015 (hereinafter referred to as the said Notificationl against the
Advance License [hereinafter as the license) for the import of the goods
mentioned there in on the terms and conditions specilied in the sald notiflcation
and license.

NOw THE CONDITIONS OF THE ABOVE BOND ARE THAT:-

1. I/We, the obligor(s) fulfill the condltlons of the said notifrcation and shall
observe and comply with its terms and conditlon.

2.We the obligor shall obser:ve aU the terms and conditiors specified in the
license.

S.TIe, the obligor, shall comply with the condltlons stipulated in the said
Import & Export Policy as amended from time to time.

It is hereby deciared by us, the obligor(s) and the Government as follows:-

1. The above written Bond is given for the performance of an act in which the
public are interest.

2.The Government through the commissioner of customs or any other oflicer
of the Customs recover the same due from the Obligor(s) in the manner laid
sub-section (1)of the section 142 of t}le customs act,l962.

23.3 I frnd that no time limit is prescribed for recovery of any liability in case of
Bond liled under Section 143 (1) of the Customs Act,7962 as it is continuous
liability on the part of the importer to follow the conditions prescribed in the Bond.
I find that the said importer is obliged to foilow ttre conditions of the Bond.
Therefore, I find that by frling the Bond under Section 143, said Importer is
obliged to pay the consequent duty liabilities on non complialce/failure to fulfrll
the conditions of the Notifrcation. Therefore, I frnd that without prejudice to the
time limit envisaged under Section 28 (1) of tJ:e Customs Act, 7962, said lmporter
is liable to pay differential duty alongwith interest without any time limit.
Therefore, I frnd that without prejudice to the Provisions of Section 28 (1) of the
Customs Act,7962, the Bond may be enforced under Section 143 (3) of the
Customs Act, 1962 for the recovery of differential Customs Duty Rs.
L7,36,10,932/- alongwith interest.

24 I find that the rmporter has paid the differential Customs Duty of Rs.
17,36,10,932/- alongwith interest ol Rs 60,76,772/- prior to the issuance of the
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24.1 As the importer has paid the differential Customs Duty of Rs.
77,36,10,932/- alongwith interest of Rs 60,76,772/- during the investigation, I
frnd that proceeding against the importer can be concluded under proviso to
Section 28(21 of the Customs Act, 1962. Section 28 (2) of the Customs Act, 1962
read as under:

Section 28 (2) ofthe Customs Act, L9622

" l2J T}:e person who has paid the duty a,long with interest or amount of interest
under clause (b) of sub-section (1) sha1l inform the proper officer of such paJ.ment
in writing, who, on receipt of such information, shall not serve aly notice under
clause (a) of that sub-section in respect of the duty or interest so paid or any
penalty leviable under the provisions of this Act or the rules made thereunder in
respect of such duty or interest :

[Provlded that where notice under clause (a) of sub-section (1) has been served
and the proper offrcer is of the opinion that the anount of duty along with interest
payable thereon under section 28AA or the amount of interest, as the case may be,
as specifred in the notice, has been paid in full within thirty days from the date of
receipt of the notice, no penalty sha-ll be levied and the proceedings against such
person or other persons to whom the said notice is served under clause (a) of sub-
section (1) sha,ll be deemed to be concluded.l"

24,2 I find that the proviso to Section 28(2) of tlne Customs Acl, 1962 ibid provides
for concluding tJle proceeding initiated, if Show Cause Notice has been issued
under clause (a) of sub-section (1) of the Customs Act, 7962 and if the amount of
duty alongwith interest payable thereon, as specified in the notice, has been paid
in full within 30 days from the date of receipt of the notice, no penalty ibid is
leviable and show cause notice shal1 be deemed to be concluded.

24.3 I frnd that importer has paid the entire amount of differentia-l Customs Duty
of Rs. 77,36,10,932/- alongwith interest of Rs 60,76,772/- d\rir::g the
investigation as detailed in Table- 5 of the SCN. I frnd that Show Cause Notice No.
DRI/KZU /CF IENQ- 132 (INT-09)/2018 is issued on O2.O9.2019 and aforesaid
stated differentia-l Duty of Rs. 17,36,10,932/- alongwith interest of Rs
60,76,772/- has been paid prior to the issuance of the Show Cause Notice. Thus,
as the importer has paid the Duty demand alongwith interest before issuance of
Show Cause Notice as envisaged under Section 28(2) of the Customs Act, 1962,I
flnd that proceeding initiated against the importer is required to be concluded
under Section 28(2) of the Customs Act, 1962. Therefore, I find that proceeding
initiated against the importer is liable to be concluded and differential Duty of
Rs. 17,36,10,9321- patd is required to be appropriated against the duty demarded
in Show Cause Notice and further, interest of Rs.60,76,7721- patd the importer is
also required to be appropriated against the interest liable to be paid on the short
paid differential duty of Rs. 17,36,10,932/-. Further, as the importer has paid the
entire duty alongwith interest, I refrain to order to enforce the Bond frled by the
importer. In terms of explicit provisions of Section 28 (2) of the Customs Act,
1962,I do not impose aly penalty under Section 112 (a) of the Customs Act, 7962
arrd do not impose any Redemption Fine in lieu of confiscation as Proviso to
Section 2aQ) of Customs Act, 7962 clearly stipulates that no penalty shall be
levied and proceeding shall be deemed to be concluded.

In view of foregoing discussion and frndings, I pass the following order:

::ORDER::

I confirm t1le demand of Duty of Customs arnounting to Rs.
17,36,10,9321- (Rupees Seventeen Crore, Thirty Six Lakh, Ten
Thousand, Nine Hundred and Thirty Two only) as detailed in Table-S
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(i)

Show Cause Notice and details of pal,'rnent of duty alongwith interest have been
mentioned in Table-S of the SCN herein above. The importer during the personal
hearing held on 26.03.2024 have stated that they have paid the differential duty
alongwith interest pdor to issuar:.ce of SCN, pena-lty should not be imposed and
requested for concluding the proceeding initiated against them.



of the Show Cause Notice, under Section 28 (8) of the Customs Act,
1962 ar^d order appropriation of already deposited duty against the
demand of Rs. 17,36,10,932/-.

(ii) I order to recover the interest at appropriate rate in respect of demand
confirmed at Para (i) above under Section 28AA of the Customs Act,
1962 and order to appropriate already paid interest of Rs 60,76,7721-
as detailed in Table-S of the Show Cause Notice, against the interest
liable to paid against the confrrmed demand at Para (i) above
deposited by them towards interest vide Cha-1lan as detailed in Table-
5 of the SCN and order to appropriate towards interest liability.

(iii) For the reasons discussed in foregoing paras and in view of the
provisions of proviso to Section 28(21 of the Customs Act,1962, I do
not order for confiscation of the goods under Section 111 (o) of the
Customs Act, 7962 and also do not impose penalty under Section
1 12(a) of t}te Customs Act, 1962.

(i") As the importer has paid the entire amount of differential Customs
Duty of Rs. 17,36,10,9321- alongwith interest of Rs. Rs 60,76,7721-,
I refrain to order to enforce the Bond frled by the importer.

26. This order is issued without prejudice to any other action that may be taken
under the provisions of the Customs Act, 1962 and Rules/Regulations framed
thereunder or any other law for the time being in force in the Republic of India.

27. The Show Cause Notice No. DRI/KZU ICF /ENQ- 132UNT-09)/2018 dated
O2.O9.2019 is disposed off in above terms.

f
.rB

(Shiv Kumar Sharma)
Principal Commissioner

DtN - 2024037 1 MNOOOOOO5ESD

F. No. VIII/ 1O-43lFr. Commr.lOeA/2Otg Date:28.03.2024

M/s Sandvik Asia hrt Ltd,
(Now Known as Alleima India Rrt. Ltd.)
Mumbai Pune Road,
Dapodi, Pune-411012

Copy to:-

1. The Chief Commissioner of Customs, Gujarat Zone, Ahmedabad for
information and necessary action.

2. The Additional Director General, DRl, Kolkata Zonal Unit, Kolkata-700071.
3. The Deputy Commissioner of Customs House, Dahej for information please

and necessary action.
4. The Additional Commissioner of Customs(TRC), Ahmedabad for necessary

acLion.
5. The Superintendent of Customs(Systems), Ahmedabad in PDF format for

uploading on the Official Website of Customs, Commisionerate,
Ahmedabad.

6. Guard File.

ob
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