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1. This copy is granted free of charge for private use of the person(s) to whom it
is sent.

2. qs qdcr t st{(e +tt fr qft rs 3{rter ft Frfr t fii rra } fi-ar ftqr efd;F, r-TrE g.+ u=i r+r+.
qtdq a'rqrD-r(or, rcrff{r( fl-a * qe ntrrt 4 E-ra srfi-q d' Fffir *r :rfi-q qrrr+ rFq- -Er',

ftqr {f6, vcr< {a q,"i i-{r6{ sr+fiq qrqrft+.{ur, <Fft cft-{, a-6{r* q-q-{ , ftftsrr arF 5q;E
arg t, ffirr {n, qr.qT, 16<rrr<-380 004 fr FdBa r.rfi qrBqr

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistant Registrar, Customs, Excise and Service
Tax Appellate Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar
Bridge, Girdhar Nagar, Asarwa, Ahmedabad - 380004.

3. sff sr+q xr€c d. ft.9.3 t <rAE-d ft qrff srGqr rrrrr ft{r sI-a (:rfi-+) ffit, 1982 }
ftqc a + sq fi-q+ (2) t AftF-s affii 7trr er+nerr ftl rn'it, r+ rrft-{ +t ap cM i {rP{q
fuqr crq ffir frc ailter * ft{a sr+d ff nt fr, Trft fi rfrff ff yfu {ds ff qrrr 1r+i i a;+ r
+t qr+ xfr rerFrr d-+r ilftCtr 3r+q i rdfd-{ e'fi {Rraq fi ?r. vffi t qffita Bq "ni qrfrqr
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Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-29-2O24-25 dated
09.O7.2024 in the case of M/s. Shrusti Ceramics Pvt. Ltd. and others,
Block No. 428, Opp. Vaseta G.N.A.Q., O.N.G.C. Station, Village-Doliya,
Bharuch, Gujarat-392OO 1.



3. The Appeal should be filed in Form No. C.A.3. It sha1l be sigrred by the
persons specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules,
1982. h shall be filed in quadruplicate and shall be accompa-aied by an equal
number of copies of the order appealed against (one of which at least shall be
certihed copy). AII supporting documents ofthe appeal shoulc be forwarded in
quadruplicate.

4. 3rfi-f, ftrri ilfr +T Fi-flq qq srfi-c * 3{rsrc cnE-q {, <r< rfut + afue ff vrqft 7a1 gr+ qrq

frs 3Treer n ft{-d qffd ff,rt E}, s€-ff fr e-d-ff fr yfut ('ilr-{ + qrq,ft 1s-+i t +r t +q \16
vqrFrdYftftft)r

4. The Appeal including the statement of facts and the grounds of appeal shall
be filed in quadruplicate and shall be accompanied by an equal number of
copies of the order appealed against (one of which at least strall be a certified
copy.)

5. qffq sT cc-{ 3im Brrr4T ffi t Arr \rti sfr tifletr G ffii ?rt B{q-{r E-flur } G?n Brfl-{ + +,rcuit +
r.rs pffi h 3iTrF{ +{rr fiar +rQq qr{ ti rrr"fr fr rrrtsn *qifr-d slil qrBqr

6. +Bqfiqr s5t+ widF-m,1962 ft sro 129 t * sq-{trt t siilf-( frutft( fts fts enr c( ftd
Rmt, a-6r i E ft ff rrfri-5r d'+ ff enqr i;qrqrfdarqr ft fi-o h r5rr+ tftqrt + n-r{ T( tqift-d
ftr gr+z iata *+ ff ilr|rft rqr q-Aqtr Crrc arfl-d * cq-{ } rrrr dtrtr frfi Trqm r

6- The prescribed fee under the provisions of Section 729A of the Customs
Act,7962 sha.ll be paid through a crossed demand draft, in favour of t}re
Assistant Registrar of the Bench of the Tribunal, of a branch of any
Nationalized Bank located at the place where t}re Bench is situated and the
demand draft shall be attached to the form of appeal.

7. sq 3lt?cr + A-Fd ftqr e]ET, s.qr< e5o qr< t-+rm 3rftfrq qrqlfufitq t fq } 7.5% u-6r Eo
3TT{r rJ-fi \r{ {Tql{r m fi+r< t ru-+r Ercr.rr u-6i rft6 g{{r{I } atti E-{r{ t s{qfl 5+-+m +G
qftqftorrrrfttr

7. An appeal against this order shall lie before the Tribuna-l on pa1rment of 7.5%o

of the duty demanded where duty or duty and pena.lty are in dispute, or
penalty, where penalty alone is in dispute".

8. ;qrfi{q 116 +fuftw, 1870 } oiTltil fufftil frC o-6cr< rivr ftq qc.IAer ff wft w w-gm
anqmq eJ6 E+-e +rn fr+r arQqr

8. The copy of this order attached therein should bear an appropriate court fee

stamp as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/ 10-04/Pr.Commr/O&r\/2021-22 dated
19.O8.2O21 rssued by the Commissioner, Customs, Ahmedabarl to M/s. Shnrstl
Ceramice P\rt. Ltd. and others located at Block No. 428, Opp. Vaseta G.N.A.Q.,

O. N. G. C. Station, Village-Doliya, Bharuch, Gujarat-39200 1 .

Page 2 of48

5. The form of appeal sha-1l be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.



Brief facts of the ceae:

2, Based on an intelligence gathered which indicated that some of the
importers are importing Ground Colemanite 40% B2O3 under Chaptel Tariff
Heading No. 25280090 and wrongly claiming exemption as per Sr. No. 130 of
Notifrcation No. 5O/2017-Cus dated 30.06.2017 by mis-declaring the sahe as
Natural Bore Ore as exemption is available only to Boron Ore under the said '

Notification, necessary details were verified from ICES regarding import of said
item and it was noticed that one consignment under Bill of Entry No 6280505
dated 30.12.20i9 of M/s RaJ Borax Pvt Ltd., C-l-24O2/1, GIDC, Sarigam, Tal.
Umbergaon, Valsad, Gujarat having registered office at 803, Hubtown Solaris, 8!h
Floor, N.S. Phadke Marg, Near East West Flyover, Andheri lEastl, Mumbai-4OO
069 [hereinafter referred to as M/s Raj Borax for sake of brevity] was under
process for clearance from CFS-Seabird, Hazira. Accordingly, the Deputy
Commissioner, Adani Hazira Port, Hazira was requested to put the consignment,
declared under Bill ofEntry No 6280505 dated 30.I2.2019, on hold for drawal of
sample ald further investigation.

3. The Oflicers of SIIB, Customs, Surat visited CFS-Seabird, Seabird
Marine Services Pvt Ltd, Hazira, Surat on l4.Ol.2O2O and noticed that CHA
namely M/s. Steadfast Impexp filed said Bill of Entry bearing No 6280505 dated
30.12.2079 on behalf of M/s, RaJ Borax Pr/t Ltd. containing eight containers of
Ground Colemalite 40% 8203. Therefore, representative samples were drawn
under Panchnama dated 14.O1.2O2O in the presence o[ two independent
panchas, Shri Milind Mukadam, Dy Manager, CFS-Seabird, Hazira and Shri
Harish Kumar, H-Card Holder of M/s Steadfast Impexp from one df the
containers bearing No. PONU004O272 ol the Bill of Entry No. 6280505 dated
30.72.2019. The sample drawn was sent to Central Excise & Customs
Laboratory, Vadodara vide Test Memo No.O3l2O19-2O dated 16.01.2020 to
ascertain following test/parameter to confirm whether the goods declared is
Boron Ore or otherwise.

(i) whether the sample b of goods u.thich are found naturollg on the earth or
is processed,

(ii) What is the nature & composition of the goods ond whether their
percentage rls same tn which they occur naturotly on earth or ot the time
of extraction from the earth,

(iii) Whether the goods ore processed using
enriched/ concentrated by using ang other method, and

calcination or

4, The Test Report dated 2l.Ol.2O2O of sample submitted under Test Memo
No.03/2019-20 dated 16.01.2020 in respect of sample drawn under Panchnama
dated 14.01.2020 was received from Central Excise & Customs Laboratory,
Vadodara which is reproduced here-under:

The sample b in the form of gregbh pouLder. It b mainlg composed oj oxil.es
of Boron & Calcium alongwith siliceous matter.
B2O3 : 4 1.60/o by wt.
Cao = 27.3 ok by wt.
Loss on ignition at 9OO d.egree C = 28.9o/o by tut.
.Loss on drying at 1OS degree C = O.8ok bg uLt.
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M/s. Shrusti Ceramlcs Prlvate Limited, Block No. 428, Opp. Vaseta
G.N.A.Q., O.N.G.C. Station, Village-Doliya, Bharuch, Gujarat-392001 (IEC No.
0809018021) fhereinafter referred to as f\4/s. Shrusti' or the Noticee' for the
sake of brevity] are engaged in import of Ground Colemanite (8203 41o/o) by
declaring the same as Natura.l Boron Ore arrd classiflng under Chapter Tariff
Heading No.25280090 of the Customs Tariff Act, 1975. They were availing
exemption from payment of Basic Customs Duty as per Sr.No.130 of Customs 

.

Notification No. 5O/2017 dated 30.06.2017, for the pcriod from 26.12.2017 lo
11.05.2020.

(iv) Whether the goods are in crushed/ ginded Jorm, i.e. deiued from
natural form.



Aboue analgtical findings reueal
Colemanite.

that tt is Processed Borote Mineral

5. M/s. Ra3 Borax was not agreeing with the Test Report given by CRCL,
Vadodara and therefore, requested the Joint Commissioner of Customs for re-
testing of the sample at CRCL, New Delhi. Accordingly, on approval of the Joint
Commissioner of Customs, duplicate sample was sent to Central Revenue
Control Laboratory, New Delhi, vide Test Memo No.12/2019-20 dated O2.O3.2O20
with the following test queries / parameters:

(i) whether the somple b of goods which are found nafitrallg on the earth
i. e. Natural Cotemanite,

(ii) What is the nature & composition of the good.s and. uhether their
percentage i.s same in uhtch theg occur naturally on eorth or at the time
of extraction from the earth,

(iii) Whether the goods are in cntshed/ ground form, i.e. dertued. from nahtral
.form,

(iv) Whetlrcr the goods are processed bg calcinatinn or
enrbhed/ concentrated by using ang other method,

(v) Whether the goods uere processed using ang other phllsiral or chemical
process ond

(vi) If, processing done, whether the goods can still be deftned as 'Ore'.

6. The Joint Director, CRCL, New Delhi vide letter F. No 25-Cus/C-42 /219-
2O dated 04.06.2020 submitted Re-Test report in respect of above menLioned
Test Memo which is reproduced hereunder:

The sampLe Ls in the form of off u.thite pouder. It b mainLg composed. of
borates of caLcium, alonguith siliceous matter and other o-ssociated impuitics like
silba, iron, etc. It is hauing following properties:

1. % Moi.sture (1O5 degree C) bg TGA =O.78
2. % l,oss on ignition at (9O0 degree C) bg TGA = 28.9
3. % B2O3 (Dry Basi-s) = 37.62
4. % Acid insotuble = 6. 13
5. XRD Pattern =Concordant uith Mineral

Colemanite
On the basis of the test corrbd out here and auailable technbal literature,

the sample is Mineral Colemanite- a Narural Calcium Borate (Commonlg known as
Boron Ore).

7. The Joint Commissioner, SIIB, Customs, Surat vide letter F. No VIII/ 14-
01/SIIB/Boron OrelRaj Borax/ l9-2O dated 16.06.2020 again requested the
Head Chemical Examiner, CRCL, New Delhi to send detailed report covering all
rhe points of Test Memo as the re-test report received from CRCI-. New Delhi does
not cover a-11 queries 7 questionnaires given in the Test memo. Irt response to the
said letter. the Joint Director, CRCL, New Delhi vide letter F. \o 25-Cus/C-40-
47 12O19-2O dated 24.06.2020 submitted point wise reply which is reproduced as
under:

Point (\il&Vl sample i.s colemanite, a Natural Calrium Borate (Commonly
known as Boron Ore)

Point (I ) The sqmpLe i-s in poutder form (Crushed/ Gnnded)
Point (N) The sompLe i-s not calcined
Point (V) The somple b in the form of Colemanite Mineral

8. The Joint Commissioner, SIIB, Customs, Surat vide letter F. No VIII/ 14-
01/SIIB/Boron Ore/Raj BoraxlT9-2O dated 01.07.2020 agaln requested the
Head Chemical Examiner, CRCL, New Delhi to clarify whether the sample is
Boron Ore or Boron Ore Concentrate and what was the process through which
the sample was enriched /concentrated with foilowing queries /questionnaires
which remained to be covered in test report.

Points raised in the
Test Memo

Test orts

Details
mentioned in

Remarks
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Samples are
not calcined

The website of ETIMADEN (supplier of
imported goods) mentioned that. B2O3
contents of the Colemnite Ore mined are
27o/o lo 32ya whereas the technical data
sheet of Ground Colemanite shows the
B2O3content as 40%. Thus, there must
be any process involved by which the
concentration of the product was
increased from 27 -32%o to 40%o, i.e. it
appea-rs that the product is enriched in
Concentrator Plant to obtain
Concentrated product. Copy of TechnicaJ
data sheet and print out taken from
website are enclosed.

In response to above letter, the Joint Director, CRCL, New Delhi vide letter
F. No. 25-Cus/C-4O-47 l2Ol9-20 dated Oa.O7.2O2O has sent the para-wise reply,
which is reproduced as under-

Whether the samples were
in form in which they are
found naturally on earth

Whether the goods are
processed using calcination
or enriched/concentrated
by using arry other method

Remarks aa per your
letter
Since the test report
was not clear as to
whether the sample was
Ore/Ore Concentrates,
classification of the
product under Custom
Tariff cou Id not
decided.

The website of
ETIMADEN (supplier of
imported goods)
mentioned that El203
contents of the
Colemanite Ore mined
are 27Yo to 32o/o
whereas the Technical
data sheet of Ground
Colemanite shows the
B2O3 content as 4Oo/o.

Thus, there must bc
any process involved by
which the concentration
of the product was
increased from 27 -32o/o
to 4O"/o, i.e. it appears
that the product is
enriched in
Concentrator PIant to
obtain concentrated
product. Copy of
Technical data sheet
and print out taken
from website are
enclosed.

Comments

Natural Boratis and
Concentrates thc reof
(whether
calcined)
mentioned
Custom Tariff. The

belsample is a natural
Calcium Borate,
Minerai Colemanite-
a Natural Calcium

] Borate (Commonly
I known as Borgn Ore)
was mentioned in

I the rC ort

or . not
was

in

The sample
reference are
undergone
process
calcination.

borato Cannot
comment on the
starti terial

n rocess
undergone. [t can
givc the final value of
o/o 8203.

under
not
any

of

Whether the samples
were in form in which
they are found

Point I

naturall on earth

The sample is
commonly
known as
Boron Ore.

Since, the test report was not clear as to
whether the samp
Concentrates the classification of the
product under Custom Tariff could not
be decided.

le was Ore re

Whether the goods are
processed using
ca-lcination or
enriched/ concentrated
by using any other
method

Point IV

Points raised by you
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From the above discussed Test Report received from CRCL, Vadodara
and CRCL, New Delhi it is noticed that the Test Report provided by CRCL,
Vadodara in respect of sample of Ground Colemanite that the same is Processed
Borate Mineral Colemanite and found in powder form having B2O3 content as
4l.6ok by wt. The re-test report provided by CRCL, Delhi also confirmed the form
of sample as powder which was crushed and grinded, however, failed to comment
on details of process undertaken.

9. M/s. Shrusti has during the period starting from 26.72.2077 to
1 1.05.2020, imported total quantity of 3792 MTS of Ground Colemanite with the
description GROUND COLEMANITE lB2O3 4O%\ NATURAL BORON ORE'
claiming the exemption available to Boron Ore as was done by M/s. Raj Borax
Pvt. Ltd. The Ground Colemanite imported by M/s. Shrusti was not only similar
in description to the Ground Colemanite imported by M/s. Raj Borax but also
was supplied by same producer i.e. M/s. Etimaden, TUrkey and through the
same trading company i.e., M/s. Asian Agro Chemical Corporation, United Arab
Emirates. ln other words the imported Ground Colemanite of It4/s" Shrusti and
M/s. Raj Borax Pvt Ltd were identical in all respects.

10. The various study material and literature available on website especially of
M/s. Etrmaden, Turkey lproducer of Ground Colemanite] in respect of Boron Ore,
Colemarite, Ground Colemanite, Ore ald Ore Concentrates has been alalysed
and outcome is discussed hereunder:

10.1.1 The study of the details available on the officia-l website of M/s.
Etimaden, Ttrrkey (http:/ /www.etimaden.sov.trlen) in respect of mining of
colemanite, process undertaken ald saJes, etc. has been made and noticed that
M/s. Etimaden was selling their products by categorizing u.nder two heads
namely Refined Product a-nd Final Product. Ground Colemalite is one of the
products listed under Refined Products. The Product Technical Data Sheet of
Ground Colemanite has also been found available on their website which is
downloaded and scanned image of relevant pages are reproduced here-under for
alaJysis:

Image No: I

Page 5 of 48



I

+l

@ EHMA,,D..-Etll I o*o orrr rrrHN rcAL DATA sH EET

uJ?
U-
4li2<,<
t^ -2.-?alJ- roa

tl

Di-Calcium Hexaborate pBntahydrate

[2Ca0.3Br0r.5 Hr0]
CAS Number: 1318-33-8

Technlcal Grsde: Powder

Packeging: 1000 kg, 2000 k9

[wlth or wlrhout pailst]
ct;'

ETIMADEN
t I tA-o L l: \1.\ ). I ,l

I

I

^l

General lnformstlon:

\I \t)E IN 'iURKi\ 
E

Colemanite ls the most commonly available boron
mineral. lts B:03 content is 11010.50%. lt dissolves
slowly in water and rapidly in acldlc medlum.

The ore ls enriched in concrntrator plant to obtsln
concentrated product. The concentrated product ls
passed through crushing and qrlnding processes
respectively to obtain milled product. lt is thsn packaged in a
peckaging unit Bnd ready for sale.

Usage and Bsneflts:

H$ifirli*Sffi#l;*:: F(r lho.! l^lort'.l,on
Tcch^ology 0a.loDm.nr 0.p.nMr
tYs rFM-ETr-O! l7l?3/9/'?0rq O?

R?r 2020/01

Image No:2

O[NI] COLEMANITtiR
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Glass and caramlcs: lt is used as an agBnt to lowBr the fuslng p0inl
and to lncr8asB resistance agalnst th8rmal shocks and the thermal
expansion coefllclent In qlass productlon. Furth8rmore. it is used ln
ceramlc 8nd enamel qlaz0 formulBtlons, OuB to thB fuslng temperature
being close to thoss of thB othe, components in thB blend, it provides a-
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LO.l.2 On going through the details and Genera.l Information available in
scarned Image No 1, it is noticed that the details are in respect of Ground
Colemanite and the chemical name of Ground Colemanite is Di-Calcium
Hexaborate Pentahydrate and chemica.l formula is 2CaO.3B2O3.5H2O. Technical
Grade is Powder and sold in packaging of 1000 Kg. and 2000 Kg. (with or without
pallet). The content of B2O3 is 40+/- 0.50%. Further, M/s. Etimaden also
discussed regarding concentration of Colemanite Ore under Genera.l Information
which is reproduced below:

" The Ore i-s enriched in Concentrator Plant to obtain concentrated product.
The Ground Concentrated product is passed through crushing and grvtdtng
processes respectiuelg to obtain milled product. It is then packaged in a packaging
unit and ready for sale"

10,1.3 Thus, from detaiis available on Website of M/s. Etimaden and
discussed above, it is apparent that Ground Colemarite is a concentrated
product of Colemanite which contains B2O3 4O+/- O.sooh and produced by
enrichment of Colemanite in Concentrator Plant. Thereafter, such Ground
Concentrated product is passed through crushing and grinding processes
respectively to obtain milled product and then it is packaged in a packaging unit
and became ready for sale.

10.1.4 The Boron Element and its major Boron Minerals, avarlability in
Turkey and its uses have been described in detail on the website of M/s.
Etimaden which described that Boron minerals are natural compo\rnds
containing Boron Oxide in different proportions. The most important Boron
minerals in commercia.l terms are; Tincal, Colemanite, Kernite, Ulexite,
Paldermite, Boracite, Szaybelite ald Hydroboracite. The main Boron minerals
transformed by M/s. Etimaden are; Tincal, Colemanite and Ulexite.

10.1.5 Boron minera.ls are made va.luable by M/s. Etimaden using various
mining methods, are enriched by physical processes and converted into
Concentrated Boron products. Subsequently, by refining and by transforming
into highly effrcient, profitable and sustainable Boron Products, it is.used in
many lields of industry especially in glass, ceramics, agriculture, detergent artd
cleaning industries, etc. M/s. Etimaden has currently l7 rellned Boron pioducts
in its product portfolio. Primary refined Boron products are; Etibor-*8, Borax
Decahydrate, Boric Acid, Etidot-67, Etibor-68 (Anhydrous Borax), Zinc Boiate,
Borax Pentahydrate, Boron Oxide, Ground Colemanite and Ground Ulexite. The
most abundant Boron minerals in Turkey in terns of reserve are Tincal and
Colemanite. In the facilities in 4 Works Directorates under Eti Maden, mainly
Borax Pentahydrate, Borax Decahydrate, Boric Acid, Etidot-67, Boron Oxrde,
Zinc Borate, Calcine Tincal, Anhydrous Borax, Ground Colemanite and Ground
Ulexite are produced and supplied to domestic and international markets.

10.f.6 M/s. Etimaden also discussed in detail regarding availability,
production, quality and uses of Colemanite in their website which shows that
Colemanite are found in Emet, Bigad.ig arrd Kestelek deposits in Turkey, is mined
by the experts of M/s. Etimaden and goes through the processes o[ enrichment
grinding in Hi-tech Concentrator facilities. After getting transformed into quality,
sustained ald innovative products by the experts of M/s. Etimaden, Colemanite
is used in many sectors. Colemanite (2CaO.3B2O3.5H20), which is a mineral-
rich type of Boron, is crystallized in mono clinical system. According to the Mohs
Hardness Scale, its hardness is 4-4,5 and its specific weight is 2.42 gr / cm. The
B2O3 content of the Colemanite Ore mined from open quarry is between o/n27 -
o/o32. For the purpose of illustration, the scanned imagc of page containing such
details is reproduced as under:

PaBe 9 of 48



$
I
I

Cclem.rnltei

YrorlrS

8$cr tlYc{rBh [rc(e frr
Artrr Ert!int irJl
ol tBA(.,Jer\ (ohmrntt

l0 lf'cmirnrn:uft lq(cl, tt lr :o f,rvcured lrrsr cnfry h rnctrlhJrEy, libE16lrit i!nrl{er.
datergc$t !nd {rrme(lc, rE(tcr'.

ctlemno le (2{n0 382O!.3H2O}, i^6ich tr, fl{nerat.dE} ryp{ gl boro.l, 15 (r}rr,rlju.C tn
mol$ clinEali/5ter,1. accotdillgte.th! Ltohr H.rdr1.r' Scrh. {r ha.df5! h,t.t,5rnj lt,
.Pe(,fi( r.titl'.r 15:,42 t./rrn.l}c gl(}i roflcntsl lho (olcnranttgolP rhcd frrin op.n
quota/ h tcllrtcn $2J - Jtll tt B thc mofl <E n6a1 tubt{orxa iTi{rfit tr! blrlon
(orrtcorilcr" lt ls loundar bA rhtr,7, traEFya.rt lryrJlr lnrldc tho qre Fqfier.,n Ct,ryr.

PL,E Oh'nirnrte dlsc4lvEl llc$ly ln FJter, qut(l(tr ln ttcl tr .!n b. loud tn tmf( Berdt
ir n d r<.r: r'ak dr pa 5 it! ln Tl,tq, .nd r rcurd the EloLt, t6 (tc U. S ./\

dancril Dlrr<tofrtg

r)!rl r.rrh I J lr lrr rl ['l u I C,rd. AtI. Sl, slq L/4 06410 (!lr.(.{ llr.^r ul E/.!a

fckpho4(

.90 Flztrii 2( (O
.to t)l tto I E4

x(P

dcn8t.Ot hlplr

oraa[t!{n*.I51

an

lO.2 Thus, from the details available on website of M/s. Etimaden in
respect of mining of Colemanite and production of Ground Colemanite, it is
apparent that:

1. Colemalite is one of most important Boron minera.ls in
terms which are found in Emet, Bigadig and Kestelek
Turkey ald mined by Etimaden,

commercial
deposits of

2. The B2O3 content of the Colemanite ore mined fro:n open quarry is
betwecn 27a/o-324/o, However, the line ]B2O3 content of the Colemanite
ore mined from o en uar is between o/o27 -yo32" ras been deleted
remaininq other details are the same from their website after initiation
of inquiry.

3. Boron minerals i.e. Colemanite are made usable alrd valuable by Eti
maden by using various mining methods which is enriched by physical
processes a-rrd converted into Concentrated Boron products.

4. Mined Colemanite goes through the processes of enr-ichment grinding
in Hi-tech Concentrator facilities available witb Etimaden and
Concentrated Colemanite is produced. By this process, the mined
Colemanite ore having B2O3 ralging between 27'%-32o/o has been
enhanced to Colemanite Ore Concentrate which is sold as Ground
Colemalite having B2O3 40%. Ground Colema-nite :s a Concentrated
product of Colemanite, produced by enrichment in Concentrator Plant.

5. Thercafter, such Ground Concentrated product is, passed through
crushing and grinding processes respectively tc obtarn Ground
Colemanite.
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6. Ground Colemanite is sold in Powder form in packaging of 1000 Kg
and 20O0 Kg.

7. Ground Colemanite is used in mary fields of industry especially in
glass, ceramics, agriculture, detergent ald cleaning industries, etc

11. Discussion about Ore and Ore Concentrates: The various literafures

11.1 Defrnition of Ore aB per Petrologz of Deposits:
Ore: a metalliferous mineral, or aggregate mixed with gangue that can be

mined for a profit -
Gangue: associated minerals in ore deposit that have little or no value

LL.2 Defrnition of Ore as per Wikipedia:

Ore is natural rock or sediment that contains one
valuable minerals, typically metals tliat cal be mined, treated and
profit. Ore is extracted from the earth through mining and treated
often via smelting, to extract the valuable metals or minerals.

or more
sold at .a
or lefined,

1 1.3 Definition of Ore as per Merriam Webster:
l. a natura-lly occurring mineral containing a valuable constituent (such

as metal) for which it is mined and worked.
2. a source from which valuable matter is extracted.

LL,4 Definition of Ore as per Dictionarv.Com
1. a metal-bearing minera.l or rock, or a native metal, that can be mined at a

profit.
2, a mineral or natural product serving as a source of some nonmetallic

substance, as sulfur.

11.5 Definition of Ore as Der Britanica:

A natural aggregation of one or more minerals that carl be mined,
processed, and sold at a profit. An older definition restricted usage of the
word Ore to meta.llic minerai deposits, but the term has expanded in some
instances to include non-metallics.

11.6 Delinit ion of Ore Concentrate as per Wikipedia:

Ore Concentrate, dressed Ore or simply Concentrate is the product
generally produced by metal ore mines. The raw Ore is usually ground finely in
various comminution operations and gangue (waste) is removed, thus
concentrating the meta.l component.

L2. The terms Ores and Concentrates have been dehned in the Explanatory
Notes of Chapter 26 of the HSN which defined that the term 'ore'applies to
meta.lliferous minerals associated with the substances in which they occur and
with which they are extracted from the mine; it also applies to native metals in
their galgue (e.g. metalliferous sands"). The term 'Concentrates' applies to ores
which have had part or all of the foreign matter removed by special treatments,
either because such foreign matter might hamper subsequent metallurgica.l
operations or with a view to economical transport".

l2,L The definitions of Ore elnd Ore Concentrate discussed above shows that
the term "Ore" is a naturally occurring raw and native mincra.l which are
produced by mines ard contain various foreign material and impurit.ies. Ore is
extracted from the earth through mining and treated or rehned to extract the
va-luable meta.ls or minera-ls. The "Ore Concentrate" is dressed ore obtarned by
passing through the physica.l or physic-chemical operation viz cleaning, washing,
drying, separation, crushing, grinding, etc. Narural Ore which is extracted from
the mines though might have predominance of a particular mineral but do not
consist of any particular mineral alone. It is a naturally occurring raw and native
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available on the website in respect of Ore and Ore Concentrates have been
studied and some of them are discussed hereunder:



mineral which is produced by mines and contain various ioreign material,
impurities and other substances and not suitable for further operations. Ore is
extracted from the earth through mining and treated or refined to extract the
valuable metals or minerals. The "Concentrate" is the form of ores from which
pzut or a-ll of the foreign matters have been removed and obtained by passing
through the physical or physic-chemical operation viz cleaning, washing, drying,
separation, crushing, grinding, etc. Therefore, it appears frorn the above that
Natural Ore consist ol various minerals and other minerals artd substances and
therefore as such it cannot be directly used for any further malufacturing.
Whereas Concentrate is lorm, from which part or aI1 of the fore igrr matters have
been removed.

13. From the Data available in EDI system of Customs, it is noticed that
M/s. Shrusti is importing Ground Colemanite, B2O3 4OVo, as Natural Boron Ore,
from United Arab Emirates, supplied by M/s. Asian Agro Chemical Corporation
by classifying under Chapter Tariff Heading No.25280090 of the Customs Tariff
Act, 1975 and availed exemption from paSrment of Basic Customs Duty as per
Sr.No.130 of Customs Notification No. 5O/2O17 dated 30.06.20i17 by declaring it
as Boron Ore. The details of Ground Colemanite, B2O3 4O%, zrs Natural Boron
Ore imported by M/s. Shrusti and cleared under the jurisdiction of the
Commissionerate of Customs, Ahmedabad from 26.72.20 17 to 11.05.2020 has
been prepared arrd attached as Annexure-A/ 1. A/2. A/3 and r\/4 for Financial
vea: 2O77 -18. 2018-19. 2Ol9-2O &.2O2O-27 IUp to 11.05.20201 respectivelv to
the Show Cause Notice.

L4. From the Data available in EDI system of Customs, it is noticed that
M/s. Shrusti classified Ground Colemanite (8203 4Oo/ol Natura-l Boron Ore as

"Others" under Chapter Tariff Heading No.25280090 of the Customs Tariff Act,
1975. The Chapter Tariif Heading No.25280090 of Customs Tariff Act, 1975
under which M/s. Shrusti declared the goods i.e. "Ground Colema-nite (B2O3
4O%) Natural Boron Ore" is reproduced as under:-

Chapter DescriptionHead
2528 NATURAL BORATES AND CONCENTRATES

THEREOF (WHETHER OR NOT CALCINED], BUT
NOT INCLUDING BORATES PREPARED FROM
NATURAL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCULATED ON THE DRY WEIGHT

252800 Natural borates ald concentrates thereof (Whether
or not calcined), but not including borates separated
from natural brine; natural boric acid containing not
more tharn 85 % of H3 BO3 calculated on the dry
Natural Sodium Borates and Concentrates Thereof

hether or not Calcined
25280020 Natural boric acid contarning not more than 85% of

ca,lculated on the d t
25280030 Natural calcium borates and concentrates thereof

whether or not ca-lcined
2S2aOO90 Others

15. Summons d:rted 03.1 1.2020 was issued to M/s. Shrusti Ceramics
Private Limited to give statement, to which Shri Dhulabhai M. Patel' Director
of M/s. Shrusti Ceramics Pet. Ltd. vide Board Resolution rlated 05.11.2020
authorized Shri Kalpeshkumar Dhulabhai Patel to give staternent on beha-lf of
the Company i.e. M/s. Shrusti Ceramics M. Ltd.

Unit Rate of
dutg

KG loak252800l0

KG lOYo

KG 70%

KG LOo/o
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15.1 Statement dated 10.11.2O2O of Shri Kalpeshbhai Dhulabhal Patel,
Authorized Person of M/s. Shrusti Ceramics M. Ltd., rer;orded before the
Superintendent of Customs (SIIB), Surat, is reproduced as underr:-



Question No.1 : Please explain in detail, business activity of M/s. Shrusti
Ceramic Pvt. Ltd.?

Aaawer: M/s Shrusti Ceramic R/t. Ltd., Block no. 428, Opp-Vaseta G.N.A.Q,
ONGC station, Vill.-Doliya, Bhamch-392001 is engaged in manufacturing of 

,

Ceramic gJaze mtxtwre /Frit used in the manufacturing of ceramic tiles. For our
manufacturing of Frit we use only imported Ground Colemnite.

Question No. 02 Please give the details of Ground Colemanite imported since
April, 2015 and details of ports of import.

Answer:- We have regularly imported Ground Colemanite since 201 5, mostly
from Navasheva or Adani port, Hazira. However details of our import would be
supplied to your office in few days. The details of such import are also avarlable
in your EDI System. I further state that we imported Cround Colemanite B2O3
4Oo/o of M/s Etimaden, Turkey by declaring it as "Ground Colemanite, B2O3
40%, Natural Boron Ore" as declared in all import documents of our supplier'
M/s. Asian Agro Chemicals Corporations, U.A.E. since April 20 15 and I further
state that all the consignments of Ground Colemanite imported since 201 5 are
similar in aJl respect.

Question No. OS:-PIease state how Ground Colemanite is used?

Aaawer:- We use Ground Colemanite in manufacture of Cerarhic Glaze Mixture.
commonly known as Frit. We are not doing any processing of Ground Colemnite
and using the Ground Colemnite as our raw material as such. Our prime
customers of Frit/Ceramic Glaze Mixture are M/s. Millenium Ceramics P.Ltd.,
Morbi, M/s Antila Ceramics Pvt., Morbi, M/s. Sonnex Industries, Morbi and
others malufacturing ceramic products.

Question No.O4: Please give under which CTH you are declaring under
Customs for payment of Customs Duty.

Answer : We are declaring Ground Colemanite, B2O3 4oyo, Natural Boron Ore
under 25280090 and are availing exemption from pa),ment of Basic Customs
duty at Sr.l30 of Customs Notification No.50/2017 dated 30.06.2017, by
considering Ground Colemanite, B2O3 4ooh as Boron Ore and bcfore this we
were availing exemption from payment of Basic Customs Duty at Sr. 113 of
Customs Notification No. 12/2O12-Cus dated 17.03.2012 as amended vide
Notification No. 28l20 1S-Cus dated 30.04.20 1 5

Question No. 05: Please go through CTH 25280090 of the Customs Tariff Act
which is reproduced as under:-

Description

Natural borates and concentrates thereof (Whether or not
calcined), but not including borates separated from
natural brine; natural boric acid conra.ining not more than
85 % of H3 BO3 calculated on the d wet
Natural Sodium Borates and Concentrates Thereof KG

ether or not Calcined

Natural ca.lcium borates and concentrates thereof {whether KG Oo/o

teRa
oJ

du
itUn

l-10% l

t1
or not ca.lcined

lOo/"KG

Chapter
Head.

2528 NATURAL BORATES AND CONCENTRATES THEREOF I

(WHETHER OR NOT CALCINED), BUT NOT INCLUDING
BORATES PREPARED FROM NATURAL BRINE: NATURAL ]

BORIC ACID CONTAINING NOT MORE THAN 85% OF H3, i

BO3 CALCULATED ON THE DRY WEIGHT I

252800

25280010

252AOO20 Natural boric acid containing not more than 85% of H3
BO3 ( calculated on the drv weight )

KG I O"/a

25280030

Others

PaBe 13 of 48

I

2 528009
o



As stated above that you have declared Ground Colemanrte under CTH
252aOO9O. As the Ground Colemanite imported by you is a [orm of Calcium
Borate, it is correctly classiliable under CTH 25280030 instead of 2528OO9O.
Please offer your comments.

Anewer:- I have gone through the CTH 2528 of Customs Tariff Act, reproduced
as above. I have no idea why it is being classilied under CTH 25280090 instead
of 25280030 as wc are not technical persons. lt is being classified so because our
supplier claims as per their all documents that Ground Colemani.te, B2O3 4Oo/o,
Natural Boron Ore is to be classified under CTH 2528OO9O and we are simply
classifying under the same heading since long.

Questlon No.O6:- Please state what is definition of 'Ore'. Whether Ore can be
used directly without anv processing on it.

Answer:- I am not a technical person so I don't know the definition of Ore. We
are using Ground Colemnite without any process as raw material that I know.

Questlon No.O7l- Please go through your answer to Question No. O2 of this
statement wherein you have stated that supplier of imported Ground Colemanite
lGround Colemanite (8203 4O%l Natural Boron Ore is M/s. Asian Agro
Chemicals Corporation and producer is M/s. Etimaden, Thrkey. Please also go
through the print out taken from website of M/s. Etimaden
(http:/ /www.etimaden.gov, tr/en) wherein it is mentioned that

" The B2O3 content of the Colemanite ore mlned Jrom open quarry i.s

between %627-o/"32"

Please also go through the print out of 'Product Technical Data Sheet' of
Colemanite (Calcium Borate) taken from website of M/s. Etimaden and
categorized at their websrte as "Refined Product" wherein it is mentioned that

"The Ore ls enriched in Concentrdtor Plant to obto,ln Concentrated. p"oduct.
The Concentrated product ls passed through crushing and ginding processes
respectiuelg to obtain milLed product. It i.s then packaged in a pc-ckaging unit and
readg for sale"

Please offer your comments

Answer:- I understand from our supplier M/s. Asian Agro Chemical Corporation
that M/s. Etimaden has ma:ry mining sites all over Turkey ancl different grades
and types of Boron Minerals with varying percentages of B2O3 content are
mined. Ground Colemalite (Natural Boron Ore) having 40% B2O3 content is
imported by us. I have gone through the literature of the product shown to me
but we are not aware of the same and in the regard of pr()cessing of M/s.
Etimaden.

Question 08: Please go through the description ofgoods under CTH 25280030 of
Custom Tariff under CTH 25280030, reproduced as under:-

Chapter
Head

Description

2528 NATURAL BORATES AND CONCENTRATES
THEREOF (WHETHER OR NOT CALCINED), BUT
NOT INCLUDING BORATES PREPARED FROM
NATUR,CL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3 I]O3
CALCULATED ON THE DRY WEIGHT

2524OO30 Natural calcium borates alld concentrates thereof
whether or not calcined

Please a.lso go through the Sr. No. 130 of Customs Notificalion No. 5O/2017
dated 30.06.2017, wherein benefit of Customs Notifrcation No.050/2017 dated
30.06.2O17, which provides for NIL Basic Customs Duty is available only for the
import of Natural Borates (Boron Ore) and not available for its Concentrates
falling under heading 2528 of Customs Tariff and offer your conrments.
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Anewer:- I have also gone through the description of goods under CTH
25280030 of Custom Tariff under CTH 25280030, reproduced as above. I also
gone tJrrough the Sr. No.130 of Customs Notification No. 50/2017 dated
30.06.2017, wherein benefrt of Customs Notification No,050/2017 dated
30.06.2017 has been given. I want to reiterate my earlier answer that we are not,
technical persons. It is being classified so because our supplier claims as pef
their a.ll documents that Ground Colemanite, B2O3 4O%, Natural Boron Ore is tci
be classified under CTH 2528OO9O and we are simply classifying under the same '
heading since long and claiming the benelit of Notification.

Question O9: Whether the goods imported by you i.e. Ground Colemanite (B2O3.
40%) Natural Boron Ore is Calcium Borate or Not?

Anawer:- As per my knowledge it is not a Ca-lcium Borate

"Ulexite, Concentrated, Granular, In Bulk 3 l25mm"

Further, the Show Cause Notice also mentions that the test report of the
consignment imported as ULEXITE BORON ORE' was also obtaincd and as per
Test Report of Chemica-l Examiner, Grade-I, Central Excise & Customs Laboratory,
Vadodara, a-11 such imported items were 'processed mineral Ulexite'(RUD-06 of the
said SCN)

It is pertinent to mention here that as per the literature available at
site of M/s. Etimaden, ULEXITE Granular is a refined product having lesser
concentration of B2O3 i.e., 3Oo/o in comparison to their product "Ground
Colemnite" which is having minimum concentration of B2O3 at 4oya. Hence, it is
clear that "Ground Colemnite" is a more refined and concentrated product and the
Test Report of the producer in case of "ULEXITE" declared it as concentrated
product and the presence of higher percentage of B2O3 makes it more
concentrate. However, no such Test Report of the producer M/s. Etimaden has
been disclosed by the importer M/s. Shrusti in the present case eJso through e-
sa-nchit portal/ Customs Department.

15.3 The Union Government, after assessing the pracricc of declanng
Concentrate of Boron Ore as 'Boron Ore', has withdrawn the exemption given to
'Boron Ore' and now Sr. No. 130 of Notification No.50/ 2017-Customs is amended
to prescribe BCD rate of 2.5o/o on all goods under Chapter Tariff Heading
No.2528. As a result, Boron Ore ald Concentrate would uniformly attract tsCD at
a uniform rale of 2.5o/o. [S, No. 12 of notification No. 02l2021-Customs dated lst
February, 202 1l

15. ln view of the discussions in aforesaid paras, it appears that M/s,
Shrusti is engaged in import of Ground Colemalite, B2O3 4O,%, produced by M/s
Etimaden, Turkey. The said product was imported from United Arab Emirates,
supplied by M/s. Asian Agro Chemical Corporation. M/s. Shrusti classified
Ground Colemanite, B2O3 4oo/o under Chapter Tariff Heading No. 25280090 of
the Customs Tariff Act, 1975 and availed exemption by declaring as Natural
Boron Ore from pa5rment of Basic Customs Duty as per Sr. No. 130 of Customs
Notification No. 50/2017 dated 30.06.2017 for the period from 26.12.2077 to
1 1.05.2020.
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tS.2 During investigation of a similar enquiry by D.R.l., Surat in respect of
import of "ULEXITE" described as "ULEXITE BORON ORE" manu lactured by
same producer M/s. Elimaden, Turkey and supplied through same trader M/s.
Asian Agro Chemica-ls Corporation, UAE, it has been found that said product i.e.,
"ULEXITE" is a concentrated product of Natural Boron Ore. The said investigation '

in respect of import of "ULEXITE" described as "ULEXITE BORON ORE" by M/s,
Indo Borax a-nd Chemicals Ltd, 302, Link Rose Building, Linking Road, Near Kotak
Mahindra Balk, Santacruz West, Maharashtra has been completed and Show
Cause Notice no. DRll AZU /SRU-06/ 2020/ Indo-Borax dated 16/12l2O2O is
issued. M/s. Pegasus Customs House Agency A/t. Ltd., CHA of M/s Indo Borax
and Chemica.ls Ltd vide letter dated O3.O7.2O2O submrtted the copies ol import
documents of M/s. Indo Borax which include the test report of 'ULEXITE' supplied
by M/s. EtiMaden, Ttrrkey showing the description of the goods supplied as:-



15.1 ln view of the discussions in aforesaid paras, it appears that M/s.
Shrusti imported Ground Colemanite B2O3 4Oo/o for manufacturing Ceramic Glaze
Mr-xture, commonly known as Frit by using imported Ground Colemanite as such,
without any processing as the imported item itself was processed outcome of
Boron Ore and did not require any further processing for the use in the
marufacture of Ceramrc Glaze Mixture or "Frit". Shri Kalpesh D. l)atel, Authorized
Person of M/s. Shrusti Ceramics Pvt Ltd in his Statement dated 10. 11.2020 has
also accepted that they are using imported Ground Colemanite as such without
any further proccssing for the manufacture of 'Frit'.

16.2 In view of the discussions in aforesaid paras, it appears that the term
"Ore" is a naturally occurring raw and native mineral which are produced by
mines ald contains various foreign material and impurities. Ore is extracted
from the earth through mining and treated or refined to extract the va]uable
metals or minerals. The "Ore Concentrate" is dressed Ore obtElined by passing
through the physical or physic-chemical operation viz cleaning, washing, drying,
separation, crushing, grinding, etc. Natural Ore which is extracted from the
mines though might have predominance of a particular mineral but do not
consist of any particular mineral a.lone. It is a naturally occurring raw and native
mineral which are produced by mines and contain various foreigrr material,
impurities and other substances and as such, not suitable for further operations.
Ore is extracted from the earth through mining and treated or refined to extract
the valuable meta-ls or minerals to make it usable. The "Concentrate" is t]re form
or ores from which part or all of the foreign matters have been removed ald
obtained by passing through the physica-l or physic-chemical operation viz
cleaning, washing, drying, separation, crushing, grinding, etc. Therefore, it
appears from the above that Natural Ore consists of various minerals and other
minerals and substances and therefore as such it cannot be directly used for any
further manufacturing. Whereas, Concentrate is the form, from which part or all
of the foreign matters have been removed.

15,3 In view of the discussions in aforesaid paras and details available on
website of Etimaden, Turkey, it appears that Colemanite is one cf most important
Boron minerals in commercial terms which are found in Emet, Bigadig and
Kestelek deposits of Turkey ard mined by Etimaden. The B2O3 content of the
Colemanite Ore mined by M/s. Etimaden from open quarry is between 27o/o-32o/o.

Boron minerals i.e, Colemarite are made usable ald valuable by M/s. Etimaden
by using various mining methods which is enriched by physical processes and
converted into Concentrated Boron products. Mined Colemanite goes through the
processes of enrichment grinding in Hi-Tech Concentrator facilities available with
M/s. Etimaden and by this process, concentrated Colemalite is produced.
Further, by this process the mined Colemanite Ore having B2O3 ranging
between 27o/o-32k has been enhanced to produce Colemanite Ore Concentrate
which is sold as Ground Colemanite having B2O3 4OV". T}re content of B2O3 has
also been confirmed as 41.60/o and 37.62ok by CRCL, Vadodara and CRCL, New
Delhi respectively. Thus, Ground Colemanite is a concentrated product of
Colemanite produced by enrichment in Concentrator Plant and aJter passing
through crushing and grinding processes, packed in bag and sold in Powder
form. The CRCL, Vadodara and CRCL, New Delhi also confirmed the form of
sample as grinded ald crushed powder. Further, M/s. Etimaden also categorized
Ground Colemanite as refined product at their website Thus, Ground
Colemanite B2O3 4oo/o produced by M/s. Etimaden is Ore Concentrate.

16,4 lt zrlso appea.rs from the discussion at pa.ra 15.2 thal- if the producer's
test report (for their product ULEXITE) describes their product of lesser
concentration as 'Concentrated' then the test reports which are being supplied by
M/s, Etimaden with its a1l consignments, has not been disclosed to tlte Customs
Depaltment deliberately so as to wrongly claim the consignment as T'tratural
Boron Ore'for availing the exemption benefits under Sr. No. 130 of the Notilication
No. 50/2017-Cus dated 30.06.2017 (from 01.07.2017 onwards).

15.5 ln view o[the discussions in aJoresaid paras, it aPPears that M/s. Shrusti
classified Ground Coleman ite f B2O3 4Oo/o\. a Concentrate o Boron Ore. as

"Others" under CTH 25280090 of the Customs Tariff Act, 1975. Further , it also
appears that Ground Colemanite is Natural Calcium Borate and sepaJate entry of

Page 15 of 48



item having description Natural Calcium Borates and Concentrates thereof is
available at Chapter Tariff Heading No.25280030 of the Customs Tariff Act,
1975. Hence, appropriate classification of Ground Colemanite is Chapter Tariff
Heading No.25280030 of the Customs Tariff Act, 1975. Thus, M/s. Shrusti has
wrongly classifred Ground Colemanite \8203 4O%\ under Chapter Tariff Heading
No. 25280090 of the Customs Tariff Act, 1975 which is required to be re-
classified under Chapter Tariff Heading No.25280030 of the Customs Tariff Act,
7975.

16,6 In view of the discussions in aJoresaid paras, it appears that as per Sr
No. 130 of Customs Notification No. 50/2017 dated 30.06.2017, the NIL rate of
Basic Customs Duty has been prescribed on the goods i.e. Boron Ore falling
under Chapter Heading 2528 of the Customs Tariff Act, 1975. From the Chapter
Heading 2528 of the Customs Tariff Act, 1975 it is noticed that Natural Borates
and Concentrates thereof fall under the said Chapter Heading, Thus, from
simultaneous reading of Sr. No. 130 of Customs Notification No. 50/2017 dated
30.06.2017 and corresponding description of goods, it is noticed that exemption
has been given only to Boron Ore not to Concentrate o[ tsoron Ore. .

16.7 In view of the discussions in aforesaid paras, it appears that M/s.
Shrusti imported Ground Colemanite, B2O3 40% by dcclaring it as Natural
Boron Ore and cleared under the jurisdiction of the Customs Commissionerate
of Ahmedabad from 26.72.2017. The Bills of Entry Iiled by M/s. Shmsti lor the
period from 26.12.2077 to 11.11.2019 have been assessed finally. After initiation
of inquiry, the Bills of Entry fi1ed by M/s. Shrusti from 18.04.2020 have been
assessed provisionally and M/s. Shrusti has paid Basic Customs Duty (4 5% as
per Sr. No. 12O of Notifrcation No. 50l2Ol7 dated 30.06.2017.

L7. In view of the discussions in aforesaid paras, it appears that imported
goods declared as "Ground Colemalite lB2O3 4oo/ol Natural Boron Ore" by M/s.
Shrusti appears to be a Concentrate of Natura-l Ca.lcium Borate. However, M/s.
Shrusti had mis-declared the description as "Ground Colemanite (B203 4Oa/.1

Natural Boron Ore" instead of " Concentrates of NaturaL Catcium Borate " or
" Concentrates of Boron Ore" ar,d wrongly claimed and availed the benelit of
exemption knowingly and deliberately with intention to evade Customs Duty.
For claiming exemption from payment of Basic Customs Duty at Sr. No. 130 of
Customs Notification No. 50/2017 dated 30.06.2017 during the period from
26.72.2O17 to 1 1.05.2020, they declared the subject products as Ground
Colemanite, B2O3 4Oo/o, Boron Ore as the exemption was available only to Boron
Ore. This was done knowingly and deliberately with intention to evade Customs
Duty, amounting to Re. 73,88,2391- as detailed in Annexures All, A/2, A/3
a:;:d A/4 for the period 2Ol7-18 lftorr, 26.12.2O17), 2018- 19, 2O)9-2O and 2O2O-
21 [up to 11.05.2020] respectively. That Ground Colemanite B2O3 4OVo imported
by them are Concentrate of Natural Calcium Borate is clearly evident from the
process and literature published by M/s. Etimaden on their websitc in respect of
Ground Colemalite; that it is clearly stated therein that after mining from Open
Quarry, enrichment in Concentrator Plant has been donc whrch has enhanced
content of B2O3 frorn 27o/o-32o/o to make it usable and after passing through
crushing and grinding processes and packing, are sold in Powder form.

17.1 Therefore, M/s. Shrusti despite knowing that the goods declared as Boron
Ore imported by them are in fact Ore Concentrate, wrongly claimed and availed
the benefit of the above mentioned Notification which is avaLilablc only to Boron
Ore. By the aforesaid acts of willful mis statement and suppression of facts, M/s.
Shrusti had short-paid the applicable Customs Duty and other allied
duties/taxes by way of deliberate mis-representation, willful m.is-statement and
suppression of facts in order to evade the Differential Duty Ieading to Revenue
Loss to the Government. Also, the subject imported goods appear to be
classifiable under Chapter Tariff Heading No. 25280030 whereas the importer
appears to have willfully mis-classified the same under Chapter Tariff Heading
No.2528009O. It appears that it is not the case where importer was not aware of
the nature and appropriate classification of goods. However, the importer has
willfully mis-declared the description to evade payment of Custom Duty ald also
mis-classifred the goods to evade payment of Customs Duty by self-assessing the
same under Chapter Tariff Heading No.25280090 thereby wrongly claiming the
benefit of Customs Notification No. 50/201 7 dated 30.06.20 17 (Serial No 130),
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paying NIL BCD, as the said goods appear to be 'Concentrates of Natural Borate'
instead of 'Natural Boron Ore'. Hence, the provisions of Section 28(4) of the
Customs Act, I 962 for invoking extended period to demand the evaded Duty is
clearly attracted in this case. The differential Duties on imports are hable to be
demanded and recovt-'red lrom them under Section 28$l of the Customs Act,
1962 along with applicable interest under Section 28AA of the Customs Act,
1962.

18. ln view o[ the discussions in aforesaid paras, it appears that M/s.
Shrusti classified Ground Colemanite lB2O3 4O%l Natural Boron Ore as
'Others" undcr Chapter Tariff Heading No.25280090 of the Customs Tariff Act,
1975 Further. it also appea-rs that Ground Colemanite is Natural Calcium
Borate and separate entry of item having description Natural Calcium Borates
and Concentrates thereof is available at Chapter Tariff Heading No.25280030 of
the Customs Tariff Act, 1975. Hence, appropriate classification of Ground
CoLemanite is Chapter Tariff Heading No.25280030 of the Customs Tariff Act
1975, Thus, M/s. Shrusti has wrongly classified Ground Colem:rnite (82Cl3 4O%i
under Chapter Tariff Heading No.25280090 of the Customs Tariff Act, 1975
which is required to be rejected ald classified under Chapter Tariff Heading No.
25280030 of the Customs Tariff Act, 1975.

19. M/s. Shrusti have imported 3792 MTS of Boron Ore Concentrate totally
valued at Rs.l2,Sl ,2),2401- and wrongly claimed and avarled the beneflt of
exemption from payment of Customs Duty available at Sr. No. 130 of Customs
Notification No 50/ 20 1 7 dated 30.06.2017 during the period from 26.72.2017 to
1 1.05.2020 by declaring Ground Colemanite, B2O3 4Oo/o as Boron Ore as the
exemption was available only to Boron Ore. Further, the goocs weighing 3792
MTS valued at Rs.12.81,21 ,24O1- whicl:, are not available for seizure have been
rmported in contravention of the provisions of Section 46141 of rhe Customs Act,
)962. For these contraventions and violations, the imported goods fall under t}re
ambit of smuggled goods within the meaning of Section 2(39) of the Customs Act,
1962 and appear to be liable for confrscation under the provisions of Section
1 I 1(m) oi the Customs Act, 1962. By this act of mis-declaration, the importer
appears to have made themselves liable to penalty under Section 112(a) & (b) of
the said Act.

20. Section 114A of Customs Act, 1962 provides for penalt;r for short levy or
non-lely of Duty in certain cases. "Where the duty has not been levied or has
been short levied or the interest has not been charged or paid or has been part
paid or the duty or interest has been erroneously refunded by reason of collusion
or any willful mis-statement or suppression of facts, the person who is liable to
pay the duty or intercst, as the case may be, as amended under Section 28 shall
also be liable to pay a penalty equal to the duty or interest so determined". In
this case, the mis-dcclaration of description and classiflcation is intentiona-1ly
done and the importcr appears to have made themselves liable to penalty under
Section l14A of the Customs Act. Further, the importer is also liable for penalty
under Section I 14AA of the Customs Act, 1962 as the Test Report of the producer
M/s. EtiMaden has not been disclosed through e-sanchit portal to the Customs
Department intentionally, to avail exemption from paJrment of Customs Duty.

2L. Shri Dhulabhai M. Patel, Director of M/s. Shrusti Cerarnics Pvt. Ltd., was
responsible for the import arrd he has, knowingly v/ith intention to evade
Customs Duty wrongly claimed and availed the benefit of exemption from
payment ol Customs Duty at Sr. No. 130 of Customs Notification No. 50/2017-
Cus dated 30.06.2017. Shri Dhulabhai M. Patel, Director of M/s. Shrusti
Ceramics Pvt. Ltd., contravened the provisions of the Customs Act and failed to
comply with provision of the Customs Act and thereby renderecl himself iiable for
penalty under Section 112(a) & (b), Section 114AA and Section 117 of the
Customs Act, 1 962.

22. Therefore, a Show Cause Notice was issued to M/s. Shrusti Ceramics
Pvt. Ltd., Block No. 428, Opp. Vaseta G.N.A.Q., O.N.G.C. Station, Village-Doliya,
Bharuch, G ujarat-39200 1 vide F. No. V lll / lO -O4 I Pr.Commr/ O&A/ 2O2 7 -22 dated
L9.0A.2021 asking them to show cause to the Commissioner of Customs,
Ahmedabad, as to why:-
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(i)

(iil

Ttre classilication of Chapter Tariff Heading No.25280090 declared for
the imported goods, given in the Bills of Entry as mentioned in
Annexures A/1, Al2, A/3 and A/4 to the Show cause Notice should
not be rejected and the goods be correctly classified under Chapter
Tariff Heading No.25280030 as "Natural Calcium Borate and
concentrates thereofl';

The Benefit of exemption of Basic Customs Du ty (BCD)
Notification No. 50/2017-Cus dated 30.06.2017, as amended
t30) (01.07.2O17 onwards) should not be disallowed:

under
(Sr. No.

(iil) Differential Customs Duty amounting to Rs.73,AA,2391 - (Rupees
Seventy Three La&hs Elghty Etght Thousand Two Hundred and
Thirty Nine Onlyf as detailed in Annexure-A11, A/2, A/3 and Al4 and
consolidated at Annexure-A/5 to the Show Cause Notice, leviable on
Boron Ore Concentrate imported by declaring as Boron Ore should not
be demanded a-nd recovered from them under Section 28(4) of the
Customs Acl, 1962;

(i") The goods having assessable value of Rs. 12,81,21,24ol-(Rupees
Twelve Crores Eighty One Lakhs Twenty One Thousand T\ro
Hundred aad Forty Onlyl imported by wrongly claiming as Boron Ore
as detailed in Annexure-A /1, A/2, A/3 and A/4 to the Show Cause
Notice should not be held as Iiable for confiscation under Section
1 1 1(m) of the Customs Acl, 1962',

(v) Interest should not be recovered from them on the Diffcrential Customs
Duty as at (iii) above, under Section 28AA of thc Customs Act,1962;

(vi) Pena.lty should not be imposed on M/s. Shrusti Ceramics hn. Ltd.
under Section 112(a) & (b)/Section 114A, Section 1l4AA and Fection
1 17 of the Custorns Act, 1962;

(vii) The Duty amounting to Rs,17,38,751/- (Rupees Seventeen Lakhs
Thirty Eight Thousand Seven Hundred and Flfty One Onlyf
deposited towards their Duty liability should not be adjusted against
their total Differential Duty liabilities and why their protest for such
pa),Tnents should not be vacated.

22.1 Shri Dhulabhai M. Patel, Director of M/s. Shrusti Ceramics R/t. Ltd.,
Block No. 42a, Opp. Vaseta G.N.A.Q., O.N.G.C. Station, Villagc-Doliya, Bharuch,
Gujarat-392001 was called upon to show cause to the Cornmissioner of Customs
Ahmedabad as to why:-

(i) Penalty should not be imposed on him under Section I12(a) & (b),
Section 114AA and Section 117 of the Customs Act. 1962.

23, Defence submlesions: Advocate of M/s. Shrusti Ceramics P. Ltd and jts
Director Shri Dhulabhai M Patel filed written submission date O LO3.2O24
wherein they interalia stated as under:

23.1 As per the Orders of the Hon'ble Tribunal, the matters have to be re-
considered in the light of Test Reports of CRCL, New Delhi and the
judgments relied upon by the Importers:

23.1.1 that the Hon'ble Tribunal has categorically held that question of going to
Wikipedia and Websites to ascertain the meaning of the term "Ore" does not arise
since the goods have been tested al1d on test CRCL, New Dclhi has rcported that
the goods are Boron Ore; that the Honble Tribunal has held thar rhc matrer has
to be decided in the light of the said Test Reports of CRCL, New Delhil thar since
the Test Reports of CRCL, New Delhi categorically report that the goods are
Boron Ore, the benefit of the exemption ca.nnot be denied by holding that the
goods are not Boron Ore.
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23.L.2 rhat the Honble Tribunal has held that the issue whether Ore continues
to be Ore after removal of impunties is considered artd decided by the various
ludgments relied upon by the importers; that as per the said judgments, which
are relerred to herein after, Ore does not cease to be Ore by mere reason of
rcmoval of forcign parrtir:lcs and impurities; that as per the directrons of the
Honble Tribunal, the matter has to be decided in the light of the said judgments,
it would follow that the goods do not cease to be Ore by reason of removal of the
foreign particles/ impurities and hence cannot be denied the e;:emption granted
to Boron Ore; thar rhe Test Report of CRCL. New Delhi, relied uDon in the
Show Cause Notice itself clear establishes that the im orted d ar
"Boron Ore" and therefore covered under Sr. No.113 of Notification
No.L2l2Ol2-Cus and Sr.No.130 of Notification No. 5O/2O17-tlus.:

23.1.3 That Sr.No.l13 of Notification No.12 /2O72-Cus and Sr. No.130 of
Notification No.50/ 20 I 7-Cus, both granted exemption from basic customs duty
to "Boron Ores" ialling under Customs Tariff Heading 2528; t}:,al therefore, the
only two questions which have to be answered are whether the imported goods
fall under Customs Tariff Heading 2528 and whether the imported goods are a
"Boron Ore". As regards the first question, it is not in dispute that the goods fall
under Tariff Heading 2528 and that as regards the second question, the Test
Report of CRCL, New Delhi, relied upon in the Notice, clearly esl,ablishes that the
goods are "Boron Ore". Accordingly, the goods were clearly eligrble for exemption
under the said two Notilications;

23.1.4 That very evidence relied upon in the Show Cause Notice, namely, the
Test Report of CRCL, New Delhi, establishes that the imported goods are "Boron
Ore"; that the Test report of CRCL, New Delhi, categorically states that on the
basis of the test ca-rried out by CRCL and the available technica.l literature, the
sample is "Mineral Colemanite- a Natural Calcium Borate (commonly known as

Boron Ore); that it rs s therefore clear from the said Test Report that the goods
a-re Boron ore and therefore covered by Sr.No.113 of Notilicadon No.72/2O72-
Cus and Sr. No. 1 30 of Notification No.50/2017-Cus.

23,1.5 That, in response to letters addressed by SIIB, the CRCL, New Delhi had
by reiterated that the sample is "Minerd Colemanite- a Natural Calcium Borate
(commonly known as Boron Ore)" and that the same is not calcined, that since
CRCL, New Delhi, which is an expert body, has reported on tJlre basis of test that
the imported goods are "Boron Ore", it is not open to the department to disregard
the said Test Report of an expert and to contend to the contrary that the
imported goods are not "Boron Ore"; that they placed relialce on following
judgments, which hold that Test Report of the CRCL, New Delhi, which is an
expert body, cannot be disregarded:

H.P.L. Chemicals Ltd v CCE-20O6 (1971 E'LT 324
Orient Ceramics &Inds Ltd v CC - 2OOB (226) ELT 483
(SC)

23.1,5 Tbat it is settled law that goods described in an exemption Notilication
have to be interpreted as commonly understood by persons dealing with the
same; that CRCL, New Delhi, which is an expert testing authority, has on test
reported that the goods are Boron Ore as commonly known and therefore, tlte
goods cernnot be denied the benefit of exemption given by the Nolification to
"Boron Ore".

23.2 QueBtion \vhether goods are classifrable under CTSH 2528OO9O or
CTSH 2528OO3O is irrelevant for the purpose of exemption Notification:

23.2.7 Tbal there is no dispute rega-rding the fact that the goods are classiliable
under Heading 2528; that since the Sr. Nos. 113 arrd 130 of Notifications
Nos.1212012 and 5O/2O17 respectively, refer only to Heading 2528, it follows
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that for the purpose of claiming the exemption under the said Sr. Nos. 113 and
130, it is entireiy irrelevant whether the goods fal'l under Sub-Heading 252AOO9O

or Sub-heading 25280030. Therefore, the contention in the Show Cause llotice
that the said goods are correctly classifiable under Sub-heading 25280030 is

irrelevalt ald has absolutely no bearing on the eligibility to exemption.

23.2,2 That the Show Cause Notices have proceeded on the erroneous premise
that the exemption under Sr. No.I13 of Notification No.l2l2O12 Cus and Sr.

No.130 of Notifrcation No.5O/2017-Cus is conhned and restricted only to
"Natural Ore" i.e. naturally occurring raw and native mineral as obtained from
the mine and containing various foreign material, impurities and other
substances. According to the Show Cause Notices, if after extracting such
Natura-l ore from the mine, lt is subjected to physical processes of removing the
foreign material, impurities and other substances, it ceases to be "Natural Ore"
and becomes "Concentrated Ore" and is not covered by the said Sr. No. 113 of
Notification No.12/2O12-Cus and Sr. No. 130 of Notification No.SO/2017-Cus.
The said basis for denying the exemption is totally untenable in law.

23.2,3 That a bare perusa.l of the said Sr. Nos.113 ald 130 of Notifications Nos.

72 /2O72-Cws ar,.d 50 /2077 -Cus respectively, would show that they cover "Boron
Ores" without aly qualilication or restriction and once the CRCL, New Delhi has
on test reported that the goods are "Boron Ore" as commonly known, the benefit
ofthe said exemption cannot be denied on the ground that the said Boron Ore is
not in its natural state as mined, but has been subjected to the physical process
of removing the foreign material, impurities and other substances.

23.2,4 That there is no restriction or condition in the said Notifications' that the
Boron Ore should be in the state or condition in which it is mined i,e. with
foreign particles, impurities and other substances; that there is no stipulation in
the said Notifications that if the Boron ore is imported after removing thti foreigrr
particles, impurities and other substances, it would not be entitled to the
exemption.

23.2,5 That by contending that the expression "Boron Ores" appearing in the
said Sr. Nos. 113 and 130, must be confined and restricted lo Natural Boron
Ores i.e. Ore in the state and condition in which it is mined without removing the
impurities/ foreign particles, the Show Cause Notice has committed the error of
reading into the Notification additional words and conditions which are absent in
the Notification; that placed reliance on the following judgments which hold that
it is not permissible to read into the Notification, any addilional words or
conditions/ restrictions which are not stipulated in the Notification:

- Inter Continental (India) v UOI - 2003 (1 54) ELT 37
(Gui)

- Affirmed in UOI v Inter Continental (lndia) - 2008
(226) ELr 16 (sC)

- Kantila.l Manilal & Co v CC - 2OO4 (173) ELT 35.
23.3 With ellect from l"t March 2OO5, the entrv "Natural Boron Ore" in the
earlier exemption Notifications has been replaced by the entry "Boron
Ores".

23.3.1 That while the Notifications prior to 1"1 March 2OO5, viz. Notifrcation
No.23/98-Cus (Sr. No.20), Notification No.20/99-Cus (Sr. No.22), Notification
No.161200-Cus (Sr. No.50), Notification No. 17l2001-Cus (Sr. No.54) and
Notification No.2112000-Cus (Sr. No.57),all used the exprt'ssion "Natural Boron
Ore", with effect from l=t March 2005, by amending Notification No.1 1/2005-
CUS, the expression "Natural Boron Ore" was replaced by the expression "Boron
Ores";
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23.3,2 That the word 'Natural' which qua-lified Boron Ore in the notifications in
force prior to 1", March 2005 was consciously dropped by the amending
Notification 11/2005-Cus and subsequent Notifications Nos. 72 /2O72-Cus and
50/2017-Cus and the singular "Ore" was made into plural "Ores". With effect
from l"i March 2005, the exemption is available to all types of Boron Ores and is
not restricted or confined to only Natural Boron Ore i.e. ore in the condition in
which it rs mined: that the contention in Para 16.3 of the Show Cause notice that
the exemption is available only to Natural Boron Ore, is clearly erroneous in view
of the dropping o[ the word Natural from the NoLifications with effect from 1"r

Meuch 2005; that thc contention that the goods should not be Concentrated Ore
and should be in thc naturaL state in which they are mined, wthout removal of
foreigrr particles and such contention is not tenable in view of the specific ald
conscious dropping of the word Natura-l from the Notifications with effect from 1"t

March 2005:

23.4 Contentions in Show Cause Notice are contrary to the ).aw laid down by
the Hon'ble Supreme Court and the Hon'ble Tribunal:

23.4.L That the contention that the expression "Boron Ores" appearing in the
Notifications means only the Ore as mined in its native state and does not cover
"Concentrated Ore" i.e. Ore from which foreign materials have been removed, is
plainly contrary to th€ dt:cision of the Honble Supreme Court in the case of
Minerals & Metals Trading Corporation of India v UOI & ors-1983 (131 ELT
1542 (SCl, in which it is held that the term "Ore" catrnot refer to the Ore as
mlned and that the term "Ore" means Ore which is usable and merchartable
artd as commercially understood;

23.4.2 Thal the Honble Supreme Court has held that the tern "Ore" cannot be
construed to mean the Ore as mined since the Ore as mined would be mainly
rock which in that state can neither be imported nor marketed; that the Hon'ble
Supreme Court has held that the Ore as mined has necessarily to be subjected to
the physical processes o[ removing the foreign particles, impurities and other
substances by which it becomes concentrated and that the ore does not cease to
be Ore when it is thus concentrated and it is also immatenal that it is imported
in powder or granule lorm;

23.4.3 That thc contention in the Show Cause Notice that ore ceases to be ore
on removal of the foreign materia-ls from it, is plainly erroneous and contrary to
the said decision of the Hon'ble Supreme Court and the following decisions of the
Tribuna.l, which have been disregarded while issuing the Show Cause Notice:

a) CC v Hindustan Gas & Industries Ltd - 2006 12021 ELT 693:.

b)

This decision examined the scope of the term "Ores" appearing in
Sr. No.10 of Notification No.5/98-CE dated 2-6-1998 and by
following the a-foresaid decision of ttre Hon'ble Supreme Court in
the case of MMTC, held that the term "Ores" will cover
"Concentrated Ore", It was held that the term "Cre" is the genus
artd "Concentrated Ore" is a specie of Ore and therefore covered by
the term "ore".
CC v Electro Ferro Atloye P. Ltd:2OO7 A217l ELT 3O2: In this
decision it was held that the term "Ores" appearing in Sr. No.21 of
Notification no.2 /2OO2-CE dated 1-3-2002, covers "Concentrated
Ore" since the "Ore" is the genus and "Concentrated Ore' is a
species of Ore. The aforesaid decisions in MMTC and Hindustan
Gas & lndustnes Ltd were followed in this decision.
Shri Bhavani Mineralg v CCE-2O19 13661 ELT 1041: In this
decision it was held that the term "Ore" appearing in the
expression "lron Ore hnes" in exemption Notihcation no.62 /2OO7 -

c)
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Cus dated 3-5-2OO7 would cover Concentrated ore, The aforesaid
decisions were followed in this decision.

23.4.4 That the very definitions of "Concentrated Ore" relied upon in the Show

Cause Notice show that Concentrated Ore is purified ore or dressed ore; that
concentrated ore is therefore a specie of the Genus Ore as held by the aforesaid
decisions; that in the said decision of the Hon'ble Tribunal in the case of Shri
Bhavani Minerals, in Para 5.1 it is held that as per the HSN notes both ori arrd
ore concentrate are ores and that the said HSN Notes do not make any
distinction between the two.

23.5 Contentions raieed in the Show Cause Notice based on website of
EtiMaden which was not updated are untenable:

23.5.1 That the Show Cause Notice has in Paras 10.1.6 and 10.2 placed leliance
on website of EtiMaden to contend that as per the said website, the B2O3
content of Colemanite ore mined from open quarry is between 27Vo - 32ok And the
Colemalite ore is made usable and valuable by trtiMaden by using yarious
mining methods which enriched by physical processes and converted i.nto
concentrated boron products; that it is contended that by processes of
enrichment grinding in hi-tech concentrator facilities the mined Colemanite ore

having B2O3 ranging between 27ok-32o/o is enhanced to 4Oo/o',

23.5.2 That by Certifrcate dated 15tt February 202 1 , EtiMaden have clarified
that the B2O3 content of their natural borates are not updated frequently on
their website since it chalges with the nature of the ore vein operated; that they
have further clarified that the boron lumps have B2O3 content ranging from 38-
42o/o and these are simply powdered ard no chemical treatment is done; that
they have further clarified that the Boric Oxide content differs in every ore vein
and that they give specification and certificate of analysis in respect of each
shipment.

23,5.3 That in the circumstances, the contentions raised in the Show cause
notice based on the website which was not updated, to the effect that the B2O3
content in the mined Colemanite is only between 27 -32o/o is misconceived ald
untenable;

23.6 Scope of Sr. Nos.113 and 13O of Notifications Nos. L2 | zOL2-CIus an.d
5O/2O17-Cus respectively cannot be determined by reference to other
entries in the Notifrcation:

23.6.1 That the scope of the expression "Boron Ores" appearing in Sr.No.113 of
Notification No.72 /2O12-Cus and Sr. No.i30 of Notification No.5O/2017-Cus
cannot be determined by reference to other entries in the said Notifications; as
laid down in the following judgments, each entry in a Notification is a distinct,
separate and self-contained exemption ald the scope of an entry in the
Notification has to be delermined independently based on the words/terms used
therein ald not by comparison with or reference to the terms of some other entry
in the Notification:

Tata Tea Ltd v CCE - 2004 (1641 ELT 315
Indian Oil Corporation v CCE - 1991 (53) ELT 347

23.6,2 That in view of the decisions of the Hon'ble Supreme Court and the
Hon'ble Tribunal, the expression "Boron Ores" appearing in Sr. No.113 ol
Notification No.72/2O72-Cus arrd Sr. No. 130 of Notification No.50/2017-Cus, is
on its own terms to be considered as wide enough to cover the Ore, which after
mining has been purified by removal of foreign matter, it is immatenal that the
said Sr. Nos.113 and 130 do not specihcally mention Concentratcd Ore; that in
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respect of Boron Ores, the scope was with effect from 1"t March 2005 specifically
broadened and widened by consciously dropping the word Natural and by
making the singul;rr "Ore" into plural "Ores"; that the scope of entry relating to
Boron Ores cannot therefore be restricted by comparison with other entries in
the Notification;

23,7 Reliance placed on proceedings in reapect of Indo Borax and Chemicals
is misplaced:

23.7.1 That the reliance placed in the Show Cause Notice on the proceedings in
case of another importer viz. Indo Borax and Chemicals is totally untenable in
law; that the goods imported by the said importer were Ulexite rvhich are not the
goods imported in the present case and therefore, no reliance r:an be placed on
the proceedings in the said case of import of Ulexite even thorrgh the supplier
and producer were the sarne as in the present case; that moreover, every case
has to be examined on its own merits and on the basis of evidence available in
the case in question; that the present case cannot be decided on the basis of
evidence available in some other case and that too in respr:ct of a product
different from that in the present case.

23.8 Latger period of Limitation inapplicable in the present case:

23.8.1 Thal withrrut prejudice to the aforesaid submissions, in any event, the
Show Cause Notice is parlly barred by time, having been serverl after the expiry
of the limitation period of two years specified in Section 28(1) of the Customs Act
1962; lhal to the extent the Show Cause Notice extends beyond the normal
penod of limitation of two years provided in Section 28 (1) of the Customs Act
1962, the same is thereforc barred to that extent.

23.8.2 That the larger period of limitation of live years specified under Section
2814) of the Customs Acl 1962 is inapplicable in the present case since there is
no collusion or wilful mis-statement or suppression of facts on part of the
importer; that the lzrger period of limitation under Section 28(a) of the Customs
Act 1962 had been invoked in the Show Cause Notice on the totally untenable
ground that the imporeter had willfully mis-stated the ciassification of the
imported goods for claiming the benefit of the said Notifications and that in the
Bills of Entry the Appellant wi11ful1y mis-stated the goods to be Ground
Colemanite B2O3 4ock Natural Boron Ore instead of Concentrate of Ore;

23.8.4 That the importer had correctly the described the goods in the Bills of
Entry as Ground Colemanite B2O3 4ook Natura,i Boron Ore vrhich they indeed
are as evident from the Test Report of the CRCL, Delhi which lhe Department is
relying upon in the said Notice; that as laid down in the following judgments, the
claiming of a particular classification or Notification with which the department
subsequently disagrees does not amount to mis-declaration or wiilful mis-
statement or suppression of facts:

Northern Plastic Ltd v Collector - 1998 (101) ELT 549 (SC)

CC v Gaurav Enterprises - 2006 (193) ELT 532 (BOM)

C. Natwarlal & Co v CC-2012-'llOL-217L-CESTAT-MUM
S. Rajiv & Co. v CC - 2014 (3O2) ELT 412.
Lewek Altair Shipping Pvt. Ltd. v CC -2019(366) ELT 318 (Tri- Hyd) upheld in
2Or9 367]l ELT A328 (SC)
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23.8.3 That it is settled law that claiming of a particular classification or
Notification is a matLer of bclief on the part of the importer and. the claiming of a
particular classification or exemption Notification does not amount to mis-
declaration or willful mis-statement or suppression of facts.

23,8.5 That a number of Bills of Entry were asaessed by the ProPer olficer of
customs and were not system assessed; that as evident frorrr the Examination



23.9.1 That the contention that the goods are liable to confiscation on the
ground tJrat ttre importer had allegedly mis-classified the same and/or allegedly
claimed wrong exemption, is totally unsustainable in law; that the goods had
been correctly described in the Bills of Entry and there was no mis-declaration as
regards the description, value or other particulars of the goods;

23.9.2 That mere claiming of an allegedly incorrect classification or notification
does not attract the provisions of Section f 1 1(m) of the Customs Act 1962; that
Section 111(m) is attracted only where the goods do not corrcspond to arry
particular mentioned in the Bill of Entry and claiming ol a particular
classification or Exemption notification is not a statement of any particular of the
goods as explained hereinabove;

23,1O Redemption Iine cannot be imposed since goods were neither seized
nor are avallable for confiscation:

23.10.1 That without prejudice to the aforesaid submissions, in any event, no
redemption fine can be imposed since the goods were neither seized nor are
available for confiscation; that no redemption fine can be imposed in respect of
goods which were not seized and which were not available for confiscation as laid
down in the following decisions:

- CC v Finesse Creation Inc- 2009 (248) ELT 722 Bom

- upheld in Commissioner v Finesse Creation Inc-20 I 0 (255) ELT A 120 (SC)

- Commissioner v Sudarshan Cargo P. Ltd - 2010 (258) ELT I97 (Bom)

- Chinku Exports v CC - 1999 (i 12) ELT400

- upheld in Commissioner v Chinku Exports- 2005 (184) ELT A36 (SC)

- Shiva Kripa Ispat P. Ltd v CC - 2OO9 (235]r ELT 623-Tri-LB

upheld in Commissioner v Shiva Kripa Ispat P. Ltd -2015 (3 I8) ELT A259
(Bom)
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Order in respect of such Bills of Entry, one of the Mandatory Compllance
Requlrements Examinatioa Instructlone was to "VERIFY THAT THE GOODS
ARE BORON ORESI" for the purpose of exemption under Sr. 113 of Customs
Notification No. 12 /2OL2-Cus dated 17.O3.2O12 and under Sr. 130 of Customs
Notification No. 50/2017 dated 30.06.2017; that it is therefore clear that the
issue whether the goods are Boron Ores or not was specifically cxamined in the
case of number of Bills of Entry and the exemption bencfit was extended by the
proper ollicer of customs a-fter such verification/ examination and accordrngly, it
cannot be said that there was any willful mis-statement or suppression of facts
on our part; that when the proper ollicer of customs has rn a number of Bills of
entry extended the exemption after verification and satisfaction that the gopds
were Boron Ores, the larger penod of limitation cannot apply merely because the
department subsequently entertains a different view on thc scope of the
Notification.

23.A,6 That when the goods are declared to be Ground (i.e Powdered) and
a.lso examined and verified by the proper oflicer of customs, it was known to the
assessing officer tl:at the Ore was not imported as mined; that the assessing
olficer however granted the exemption on the correct understanding that
Concentrated ore is also Ore; that merely, because subsequently thc department
has changed its view that Ore must mean only Ore as mined, that cannot
constitute willful mis-statement or suppression of facts.

23.9 Section lf 1(Dl of the Cuatoms Act 1962 has no application:



23.1 I No penalties are imposable:

23,11.1 That no penaltics can be imposed under Section 114A and Section 117
of the Customs Act, 1962; that there has been no collusion, wilfirl mis-statement,
suppression of facts or false declaration on part of the irrLporter and that
therefore no penalty can be imposed under Section 114A of the Customs Act
1962; that as explained above, the goods are not liable to con{iscation under
Section I 1 1(m) of the Customs Act 7962, no penalty can be imposed under
Section 117 of the Customs Acl 1962; that it is settled law as laid down in the
following judgments that clalming of a particular classification or Notification
with whrch the department does not agree does not justify imposition of penalty:

C. Natwarlal& Co v CC-20 1 2-TlOL2 17 l -CESTAT-MUM

S. ltajiv & Co. v CC - 20i4 l3O2) ELT 412

-Kores (lndia) Ltd. 2019(5) TMI 922.

24. Personal Hearing: Personal Hearing was fixed on O7.O3.2O24 for M/s.
Shrusti Ceramics Pvt Ltd,, and its Director Shri Dhulabhai M Patel Shri J. C.
Patel, Advocate, on behalf of the importer arrd its Director atterLded the Persona-l
Hearing held on Oi.O3.2024 wherein he reiterated submission dated
O1.O3.2O24 and also submitted the compilation of the provisions and case laws.

25. Findings: I have carefully gone through the Show Cause Notice dated
19.O8.2O2l,written submission dated 01 .03.2024,re1evant provisions of 1aw and
various decisions relied on by the advocate in their submission on behalf M/s.
Shrusti Ceramics h^. Ltd,. and its Director Shri Dhulabhai M. I)atel, arrd records
o[ personal heanng held on O1.O3.2024.

26. This denovo proceeding has been initiated consequent to the CESTAT's
Final Order No 1.2432-).2435 /2023 dated 02.11.2023 in respect of Appeal No.
CllO528l2022 and C/10529/2022 fied by M/s. Shrusti Ceramics Rt. Ltd. and
its Director Shri Dulabhai M. Patel respectively. ln the said Order dated
02.11.2023, CESTAT has remanded the matter back to the original Adjudicating
Authority to decide the issue on the same terms as mentioned in the Order No.

A/10118-101341202312018 dated 25.01.2023 passed by CESTAT. Relevant Para
of CESTAT's Final Order No A/ 10118-1O13412023/20 18 datr:d 05.06.2018 is
re-produced :-

"04. We haue carefully considered the submbsian mnde bg both the sid-es and-
perused the records. Wc ftnd that exemption under the aforesaid nottfication b
proued to goods uiz. 'Boron Ore'. From the perusal of the findiltg of odjudicating
outttoitg, the test report of the product shouts that the goods i.s 'Boron Ore'
howeuer, the same obtained ofter remoual of impurities. The adjudicating authority
has relied upon Wikipedio and Website for the m.eaning of 'Ore'. In our consi.d.ered

uiew, uLhen tlrc Lest reports are auailable on record, there is no need to go to the
uLebsite and Wtktped,ia. Whether the goods u.till remain as Ort: after remoual of
lmpuntte s has bcen considered in uaious judgement cited bg the appellants.
Howeuer, the adjudicatlng authoitg has not properlg considered uarinus defence
submission made bg the appellants and. the judgements relied upon bA the
appellonts.

05. Accordinglg, ue are of the uieu that m.atter need.s to be reconsidered in the
Light of the test reports and judgements relied upon by the appeli.ant. All the bsues
are kept open. Impugned orders are set asi.d.e. Appeal-s are oLlowed bg u.tag of
remand to the adjudicating authoity. "

27. t also find that CESTAT vide Final Order No 12432-1243512023 has a-lso

decided the Customs Appeal No. 1067|ot 2022 and 10672 of \/Ils. 2022 {iled by
the Department and remanded back the same. I find that the Department had
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filed aJoresaid appeals as in the Order In Original No. AHM-CUSTM-000-COM-
OO8-22-23 dared 22.06.2022, the Adjudicating Authority refrained from imposing
penalty under Section 114AA of the Customs Act, 1962 proposed to be imposed
on importer M/s. Shrusti Ceramics Pvt. Ltd and its Director M/s. Dhulabh,ai M:
Pate1.

28. Issue for consideration before me in this denovo proceeding are as
under:-

28.1 Whether the goods imported by M/s. Shrusti Ceramics Pvt. Ltd. under
various Bil1s of Entry as mentioned in Annexure A-1, A-2, A-3, and A-4 of the
Show cause Notice, declared by them as "Ground Colemanite \8203 4oo/o)

Natural Boron Ore" classified under Customs Tariff Item No. 25280090 should be

rejected and the goods be classified under tariff item No. 25280030 as "Natural
Ca.lcium Borate ald concentrates thereof'?

28.2 Whether the exemption of Basic Customs Duty (BCD) under {i) Notification
No. 72 /2O).2-Cus dated 17 .O3.2O12, as amended (Sr. No. 1 I 3) (till 30.06.20 17)

and (ii) Notification No.5O/2017-Cus dated 30.06.2017, as amended (Sr. No. 130)

lO7.O7 .2077 onwards) should be disa.llowed?

28.3 Whether the goods imported by M/s. Shrusti Ceramjcs Pvt, Ltd. under their
Bills of Entry as mentioned in Annexure A-1, A-2, A-3, and A 4, of the Show
cause Notice are liable for confiscation or otherwise?

28.4 Whether M/s. Shrusti Ceramics hrt. Ltd. are liable to pay the differential
amount of Customs Duty, as detailed in Annexure A- I , A-2, A-3 ald A-4 of the
Show Cause Notice under Section 28(41 of the Customs Act, '1962 and whether
they are also liable to penalty under the provisions ol Section |l2lal|11,2 lb),
1144, 114A4 and Section 117 ofthe Customs Act, 1962?

28.5 Whether, Pena.lty under Section 112(a) & (b), Section I I4AA and Section
117 of the Customs Act, 1962 should be imposed on Shri Dhulabhai M. Patel,
Director of M/s. Shrusti Ceramics Pvt. Ltd or otherwise?

29, Points at Sr. No. 28.2 to 28.5 supra, viz. Eligibility of Exemption
Notification, Duty liability with interest and penal tiabil.ities on importer as well
as its Director would be relevant only if the main point stated at Sr. No. 28.1
supra is answered in the aJfrrmative. Thus, the main point is being taken up
hrsfly for examination.

30. Whether the goods imported by M/s. Shrusti Glass & Ceramics Prrt. Ltd
under Bills of Entry as mentioned in Annexure A-1, A-2, A-3, and A-4 of the
Show cause Notice, declared by them as "Ground Colemanite lB2O3 40y"l
Natural Boron Ore" classilied under Customs Tariff Item No. 2528OO9O
ehould be rejccted and the goods be classified under tariff item No.
2528OO3O as 'Concentrate of Natural Calcium Borate' or 'Concentrate of
Boron Ore'?

3O.l.l I frnd that Honble Tribuna-l in their Order dated 25.01.2023 have
interalia stated that " .....that In our considered view, when the test rcports are
avaiiable on record, there is no need to go to the websitc and Wikipedia". I hnd
that present case is not merely based on the Test Reports, but it is also based on
the supplier's activities, HSN of Section 2528, and meaning /dcfinition of Ore
and Concentrate etc. First of a-11, it would be worth to discuss the Test Reports.

3O.1.2 The Test Report dated 21.01 .2O2O ol sample drawn under panchnama
dated 14.0i.2020 vide for the consignment lmported by M/s. Rag Borax Pvt. Lrd,

I
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with identic:r.l description and supplied from same producer of Turkey was
received from CRCL, Vadodara which was as under:

3O.1.3 M/s. Raj Borax Pvt. Ltd did not agree with the test report given by the
CRCL, Vadodara and thcrefore requested the Joint Commissioner of Customs for
re-testing of the sample at CRCL, New Delhi. Accordingly, on approva.l of the
Joint Commissioner of Customs, another set of sample was sent to Central
Revenue Control Laboratory, New Delhi vide Test Memo No. 1212079-20 dated
O2.O3.2O2O . The Joint Director, CRCL, New Delhi vide letter F.No.25-Cus/C-
42l2Ol9-2O dated 04.06.2020 submitted Re-Test report in r:espect of above

mentioned Test Memo which was as under:

"The sample is in the form of rhite powder. It is mainly composed of
borates of calcium, alongwith siliceous matter arrd other associated impurities
like silica, iron, etc. It is having following properties:

I . 7o Morsture ( 105 degree C) by TGA =O.78
2 7o Loss on ignition at (900 degree C) by TGA = 28.9
3. "/" B2O3 (DrY Besisl = 37.62
4. ol' Acid insoluble = 6.13
5. XRD Pattern =Concordant with Mineral
Colemanite

On the basis of the test carried out here and available tech,nical literature
the sample was Mineral Colemanite- a Natural Calcium Borate lCommonlv

30.1.4 The Joint Commissioner, SIIB, Customs, Surat vide letter F.No
VIII/ l4-01/SIIB/Boron OrelRaj Boraxll9-2O dated 16.06.2020 requested the
Head Chemical Examiner, CRCL, New Delhi to send detailed report covering all
the points of test memo as the re-test report received from CRCL, New Delhi for
a-ll similar cases does not cover a.ll queries/questionnaires given in the Test
memo. In response to the said letter, the Joint Director, CRCL, New Delhi vide
letter F No.2 5-Cus/ C-4O-47 /2O79-2O dated 24.06.2O2Osubmitted point wise
reply as under:

"Point (I,U&VI) sample i^s colemantte, a Natural Calcium Borate
(Commonlg known as Boron Ore)

Poinl ( I) The sample ls ln powder fortn (Cttshed./Grtnd.ed)
Point (tV) The sample i.s not calcined
Point (V) The sampLe i.s in the Jorm of Colemanite Mineral"

30.1.5 The Joint Commissioner, SIIB, Customs, Surat uide letter F. No.

Vln/ 14-01 /StlB/Boron Ore/Raj Borax/79-20 dated 01.07.2020 agatr, requested
the Head Chemical Examiner, CRCL, New Delhi to clarify whether the sample
was Boron Ore or Boron Ore Concentrate ald what was the process through
which the sample was enriched/ concentrated with following
queries / ques tion naires:-

Points raised in the
Test Memo

Details Remarks
mentioned
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"The sample is tn the form of gtaglsh po@der. It is mai.nlg composed of
oxides of Boron & CaLcium aLongwith siliceous matter.
B2O3 = 47.5o/o bu utt.
Cao -- 27.3 a/u by utl.
Loss on Enition at 9OO degree C = 28.9% by utt.
Loss on drylng at 1O5 degree C = O.8o/o bA wt."

known as Boron Orel".



Testtn
Reports

Whether the
samples were in
form in which they
are found naturally
on earth

Point I T?re sample is
commonly
known as
Boron Ore.

Whether t.lle goods
are processed using
calcination or
enriched/
concentrated by
using any other
method

Point IV

Since, the test. report was not clear as

to whether the sample was Ore/Ore
Concentrates the classillcation of the
product under Custom Tariff could
not be decided.

30.1.5 In response to above letter, the Joint Director, CRCL, New Delhi
vide ietter F. No. 25-Cus/C-4O-47 /2019-20 dated 08.O7.2O2O send the para-wise
reply as under-

Whether the samples
were in form in which
they are found
naturally on earth

Since, the test report was not
clear as to whether the sample
was Ore/Ore Concentrates the
classification of the product
under Custom Tariff could not
be decided.

The website of Etimaden
(supplier of imported goods)
mentioned that B2O3 contents
of the Colemanite Ore mined
are 27o/o to 32o/o whereas the
technical data sheet of Ground
Colemanite shows the 8203
content as 4OYo. Thus, there
must be any process involved
by which the concentration of
the product was increased from
27 -32o/o to 4Oo/o, i.e. it appears
that the product is enriched in
concentrator plant to obtarn
concentrated product. Copy of
technical data sheet and print
out taken from website are

Natural Borates and
Concentrates thereof
(whether or not
calcined) was
mentioned in Custom
'lariff. The sample is a
natural calcium borate,
MineraLi Colemanite- a
Natural Calcium Borate
(Commonly known as
B<lron Ore) was
mentioned in the report.
Thc samplc under
refercnce are not
undergone any process
oI ca]cination.
Laberatory Cannot
comment on the
startinE material and
process undergone. It

can give the final value
of Yo 8203.

Points raised by you Remarks as per your letter Comments

Whether the goods are
processed using
calcination or
enriched / concentrated
by using any other
method

Page 29 of 48



- cnclosed

I frnd that at onc instance, CRCL, Delhi says that sample is "a Natural
Calcium Borate lCommonly known as Boron Orel" and on a:oother instance
says that "Laboratory cannot comment on the starting material and process
underqone. It cen give the linal value of "/" B.203". Thus, I find that the Test
Report ol CRCL, Delhi is not conclus.ive to certain extent that CRCL Delhi has
specifically stated that "Laboratory cannot comment on the starting material
and process undergone", Further it iB stated that based on aveilable
technical literature, they have reported that Bemple is of'Natural Calcium
Borate (Commonly known as Boron Orel'. Further, Joint Commissioner, SIIB,
Customs, Surat, vide Ietter dated OI.O7.2O2O had specifically asked CRCL
Delhi that "Whether the samples were in form in which they are' found natura-11y

on earth". The CRCL, Delhi vide their reply dated 08.07.2020 has replied that
"Natural Boratcs artd Concentrates thereof (whether or not calcined) was

mentioned in Custom Tariff. The sample is a natural calcium borate, Minera.l
Colemanire- a Natural Cerlcrum Borate (Commonly known as Boron Ore) was
mentroned ln thc report"

Thus, I find that there was nothing in Test Report of CRCL, Delhi which
indicate methodolory adopted for testing and determination of sample as

Natural Calcium Borate (Commonly known as Boron Ore)'. The CRCL, Delhi has
a-lso admitted that the sample they tested were in powder form
(Ctrshed/Grlnded) and B2O3 ul,as 38.51%. Thus, I ftnd that the report of CRCL

also does not rule out the fact that some process has been undergone. Thus, I find
that CRCL, Vadodara has aLso sai.d that the sample u.,as off-white fine powder,
wherein B2O3 was 4O.5% by weight. CRCL, Delhi, a-lso stated that sample was in
powder form (crushed / grinded). Further sample of M/s. Raj Borax tested by
CRCL Vadodara also stated that sample was in gragi.sh powder mainlg uherein
B2O3 uas 41.60/o. Thus, I ftnd that product haue undergone sonE process ,

possibly concentration in the concentration plant (as indicated in the website of
Etimaden) which resulted in the increase of B2O3 content from 27 -32o/o lo
4l .5o/o I 38.sok.

30.1.8 The Show Cause Notice issued by DRI mentioned that th€: test report of the

consignment imported as 'ULEXITE BORON ORE'was obtarned and as per Test
Report of Chemica.l Exa-miner, Grade-I, Central Excise & Customs t aboratory,
Vadodara all such imported items were 'processed mineral U.exite'(as per the
Show Cause Notice no. DRI/AZUI SRU -06 /2O2O llndo-Borax dated 16l12l2O2Ol;
that as per the literature available at site of M/s Etimaden, ULEXITE Granular
was a refined product having lesser concentration of B2O3 i.e. 30% in comparison
to their product "Ground Colemanite" which is having minimunr concentration of
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30.1.7 Further, I find that during investigation of an identical goods by D.R.l.,
Surat in casc of import of "ULEXITE" described as "ULEXITE BORON ORE'
manufactured by same producer M/s Etimaden, T\rrkey and supplied through
same trader M/s Asian Agro Chemicals Corporation, UAE, it was found that said
product i.e., "ULEXITE" was a concentrated product of Natura- Boron Ore. The

sard investigation in respect of import of "ULEXITE" described as "ULEXTE
BORON ORE" by M/s lndo Borax and Chemicals Ltd,3O2, Link Rose Building,
Linkrng Road, Near Kotak Mahindra Bank, Sa-ntacruz West, Maharashtra was

completed resulting in issuance of the Show Cause Notice no.DRI/AZU/SRU-
06 /2O2O /lndo-Borax dated 16/12/2O2O. M/s Pegasus Customs House Agency
Pvr. Ltd,, CHA of M/s Indo Borax and Chemicals Ltd vide letter dated 03.O7.2O2O

had submitted copies of import documents of M/s Indo Borax which included the
test report of 'ULEXITE' supplied by M/s Etimaden, Turkey showirg the
description of the goods supplied as " Ueite, Concentrated, ()ranular, In Butk
3 125mm"



B2O3 at 407o. Hence, it was clear that "Ground Colemanite" was a more refined
ard concentrated product and the test report of the producer in case of "ULEXITE"
declared it as concentrated product arrd the presence of higher o/oage of B2O3
made it more concentrate. However, no such test report of the producer M/s
Etimaden had been disclosed by M/s Shrusti in present case through e-salchit
portal/ Customs Department.

I

30.1.9 I find that Honble CESTAT, Ahmedabad in its Order dated 25.01.2023
has intera.lia stated that" .....that In our consid.ered uiew, u.then the test reports are
auailable on record, there is no need, to go to the website and Wikipedia". I find
that word 'Ore' a-nd 'Concentrate' as referred in Chapter 2528 has not been
defined. Further, CRCL, Vadodara says that "The sample is in the form of
greyish powder. It is mainly composed of oxides of Boron & Calcium a.longwith
siliceous matter B2O3 was 41 .6.7o by weight. The CRCL, Delhi interalia stated
that "sample is in form of white powder. (Crushed/Grinded) and B2O3 was 37.62
% dry basis. Thus, I find from these Test reports that there is no dispute that
process has been done on the 'Natural Boron Ore' and in absence of the
definition of " Ore" and "Concentrate' as mentioned in Chapter 2528, Lt would be
appropriate to refer to the definition of " Ore" and "Concentrate" from the
dictionary and Wikipedia. To fortify this stand, I rely on the ratio of the decision
of Hon'ble Kerala High Court rendered in the case of Taghar Vasudeva Ambrish
v. Appellate Authority for Advance Ruling - 2022 163\ G.S.T.L. 445 (Kar.) which
has held as under:

k74.It b u-tell settled tltat uhen the u.tord is not defined in Lhe Acl itself, il k
permissible to refer to the dictionaries to find out the generoL sense in Lultich the
u.tord is understood in common parlance. lSee : Mohinder Singh u. State of Haryana
- NR 1989 SC 1367 and Commissioner of Central Excise, Delhi u. AlLi,ed Air-
Conditioning Corpn. (Regd.) - (2006) 7 SCC 735 = 2006 l2O2) E.L.T. 2O9 (5.C.)1.

Further, Hon'ble Supreme Court in the case of Star Paper Mills Ltd Vs.
Collector of C.Ex. reported in 1989 (43) ELT 178 (SC) has held that "Words and
expressions not deJined in tlte statute, Dictionary meaning us referabLe"

Hon'ble Rajasthan High Court in case of Godrej & Boyce Mfg. Co. Ltd Vs.
Commercia.l Taxes Oflicer, Anti-Evasion, Zone-|, Jaipur reporred in 2017 (353)
ELT 279 (Raj.) has interalia held as under.

*7 7, ..... In mg uiew, aid of Wikiped.ia can certainly be taken into consideratlon
bg both the sides. If, some ai.d can be taken out of the meaning gtuen bg Wikipedia
as it rs also on encgclopaedia, it may not be uho g rel[able but certainlg it can be
taken into consideration and euen the Apex Court has held that atd ol Wikipedia
can also be taken into consi.d.eration... "

Thus, following the ratio of aforesaid decisions of Honble Supreme Court
relied on by the Hon'ble High Court of Kera.la and Rajasthal High Court, it
would be worth to refer the definition of 'Ore'and Concentrate' from Dictionary
and Wikipedia. Since the definition of 'Ore'arrd Concentrate' has already been
discussed in detail at Para 1 1 to I 1.6 in the Show Cause Noti.ce, it is needless to
reproduce the same but from the meaning of 'Ore' and 'Concentrate' as defined
in various Dictionaries and Wikipedia, as discussed in Para 1l to 11.6 of the
SCN, I find that 'Boron Ore' and 'Concentrate thereof are two different and
distinct product. From the definition of 'Ore'and'Concentrate'. I llnd that term
"Ore" refers to a natura-lly occurring raw and native mineral which were
produced by mines arrd contain various foreign material and impunties. Ore was
extracted from the earth through mining a.rtd treated or refined to extracr the
va-luable metals or minerals. The "Concentrate" was dressed Ore obtained by
passing through the physical or physic-chemical opcration viz. clearing,
washing, drying, separation, crushing, grinding, etc. Natural Orc which was
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extracted from the mines though might have predominance of a particular
mineral but do not consist of any particular mineral a-lone. It was a naturally
occurring raw and native minera.l which was produced by mincs and contained
various foreign matcrial, impurities and other substances and not suitable for
further operations. Ore was extracted from the earth through mining and treated
or rehned to extract the valuable meta.ls or minerals. The "Con<:entrate" was the
form or Ores from which part or all of the foreign matters have been removed and
obtarned by passing through the physical or physic-chemica-1 operation viz.
cleaning, washing, drying, separation, crushing, grinding, etc. Therefore, it
appeared from the above that Natural Ore consists of various minerals and other
minera.ls and substances and therefore as such it couid not be directly used for
any further manufacturing, whereas concentrate was form, from which part or
all of the forelgn matters had been removed.

3O.1.1O I find that the terms Ores and Concentrates have been defined in the
Explarratory Notes ol Chapter 26 ol the HSN which defines that the term 'Ore'
applies to metalliferous minerals associated with the substances in which they
occur arrd with which they were extracted from the mine; it also applied to native
metals in their ganguc (e,g. metalliferous sands"). The term 'conr:entrates'applied
to Ores which have had part or all of the foreign matter rernoved by specia.l
treatments, either because such foreign matter might han.rper subsequent
metallurgical operations or with a view to economical transport".

30.1.11 Further, I find that Shri Kalpeshbhai Dhulabhai M Patel, Authorised
person of M/s. Shrusti Ceramics Pvt. Ltd in his statement datetl 10.11.2020 has
specificaJly admitted that they use imported goods 'Groun(l Colemanite' in
marufacture of Ceramic Glaze Mixture commonly known as Fril as such without
any processing. t find that although M/s. Etimaden have clarified in their
certificate dated 15-2-202 I that the Boron content of each zone varies frorn 22-
44a/o and that B2O3 contents of their natural borates are not uodated frequently
in their website I they have mentioned in the said certilicate that the unv/anted
stones, clay and other impurities are physically separated; that thereafter the
boron lumps are subjected to pulverization, then powdered wherein the
crystallographic structure does not cha-nge. As per definition of 'Concentration of
Ore' (obtarned from askiitians.com), the process of removal of gangue (unwanted
impurities such as earth particles, rocky matter, sand limestone etc.) from the
Ore itself is technically known as concentration or Ore dressing and the purified
Ore is known as 'concentrate'. Thus, irrespective of the content of B2O3 in the
Ore, the goods imported by the Noticee are nothing but 'Orr: Concentrate' of
Natural Calcium Borate OR 'Boron Ore Concentrate' and not 'Boron Ore' as

contended by the Notrcee.

30.1.12 I find thar the lmporter has contended that the Department had
erroneously placed relia-nce on the proceedings in case of alo:her importer viz.

Indo Borax and Chemicals. The goods imported by the said importer were Ulexite
which were not the goods imported by them in the present case and therefore no
relialce can be placed on the proceedings in the said case of import of Ulexite
even though the supplier ald producer were the sarne as in the assessee's case

tn this regard, I find that the Department has rightiy relied upon the said
case as the product imported by M/s. Indo Borax ald Chemica-ls ltd. namely
'ULEXITE BORON ORE" was manufactured by same product:r M/s Etimaden,
Turkey and supptied through sarne trader M/s Asiaa Agro Chemicals Corporation,
UAE and it was found that said product i.e., "ULEXTE" was a concentrated
product of natural boron Ore despite having much less B2O3 content tha-n that of
the product of the Noticee. M/s Pegasus Customs House Agencl' R^. Ltd., CHA of
M/s Indo Borax ald Chemica.ls Ltd vide letter dated O3.O7.2O2O had submitted
copies of import documents of M/s lndo Borax which included the test report of
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ULEXITE' supplied by M/s Etimaden, T\.rrkey showing the description of the goods

supplied as"Ulexite, Concentrated, Granular, In Bulk 3-125mm".

30.1.13 Further, I find that from the print out taken from website of M/s
Etimaden htt n tr en which stated lhat 'The B2O3 content
of the colemanite Ore mined from open quarry is between 0/o27 a,/.32"and, the print
out of 'product technica-l data sheet'of Colemanite (calcium Borate) taken from
website of M/s Etimaden and categorized at their website as "Refined Product"
wherein it was mentioned that "The Ore i,s enrlched, ln concentrator plant to
obtain concentrated product. The Concentrated prod.uct is passed through
crushlrlg and grlndlng processes respectiuelg to obtain milled, prod.uct.

Thus, from the website of the supplier M/s Etimaden, and product
technica.l data sheet, it is crysta1 clear that supplier M/s Etrmaden has
processed the Ore in their concentrator plant and Boron Ore has been enriched
to obtain concentrated product ald further it was passcd through crushing and
grinding proceaa to obtain concentrated product. Thus, at no stretch of
lmagination, it can be considered as Natural Boron Ore rather it is
'Concentrate of Boron Ore'.

30.1.14 Further, I hnd that importer has produced the Ccrtihcate dated
15.02.2027 issued by the overseas supplier M/s Etimaden wherein they have
specifica-lly mentioned as under:

"After subtracting the mineral, as Aou maA knou.t, it b not possibLe to sell extracted
mass together with the stones and other unwanted mateiaL sLnce ang of the
customers do not uant to poy for these unDanted stones, clay and other impunties
Luhich are phgstcaLly separated. Then the Lumps are subjected to puluerization to
make 75 mbron pouder and here there is no chemical treatment donb. Euen
calcination is not done. The Boron lumps hauing B2O3 content ranging from 38-
42ok are simplg powdered uherein crystolLagraphic structure b neuer changed."

As per definition of 'Concentration of Ore' (obtained from
askiitians.com), the process of removal of gangue (unwa.ntcd impuritics si-rch as
earth particles, roclgr matter, sand limestone etc.) lrom the Ore itself is
technicaJly known as concentration or Ore dressing and the purified Ore is
known as 'Concentrate'. Thus the goods imported by the Noticee are nothing but
'Concentrate of Natural Calcium Borate'or 'Concentrate of Boron Ore'and not
'Boron Ore' as contended by the Noticee.

30.1.15 Further, I frnd that M/s. Shrusti has contended rhar Cerrificate dated
15th February 2027, EtlMaden have clarified that the B2O3 content of therr
natural borates are not updated frequently on their website since it changes with
the nature of the ore vein operated. I lind that it may be true that supplier may
have not updated their website. However, even today on browsing the websrte
of overseas supplier M/s. EtiMaden, in Technical Data Sheet of Product "Ground
Colemanite", they mention "The ore is enriched in concentraror plant to obtain
concentrate product. The concentrated product is passed through cruBhing
and grlnding processea respectively to obtain milled product". Thus, there is
no dispute that overseas supplier to protect their business intercst have issued
aJoresaid Certificate whereas, the fact is that rhe impugned goods is
'concentrated Ground Colemanite' ald exporter himself mentions as
'concetrtrated product' in the Technical Data Sheet ol "Ground Colemanite"
even after issuance of aforesaid Certificate dated 15.02.202 1.

30.1.15 Thus, from the above discussion mentioned in Para 3O,1,1 to 30.1.15,
on harmonious reading of the Test Results of CRCL, Vadodara, Delhi, definition
of 'Ore' and 'Concentrate' and the details mentioned in Technical Data of the
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overseas supplier M/s. EtiMaden, I find that product "Ground Colemalite B2O3
4O7o Natural Boron Ore" imported by the Importer is actually Concentrate of
Natural Calcium Borate' or ' Concentrate of Boron Ore' ald not Eloron Ore' as
contended by the Noticee

3O.2 lllhether the goods "Ground Colemanite B2O3 4O"h Natural Boron
Ore" imported by the Noticee merit classification under Customs Tariff
Item No. 2528OO9O or Customs Tariff Item No. 2528OO3O? I\rther whether
the Noticee is eligible for exemption of Basic Customs Duty under (il
Notification No. L2l2OL2-Cus dated L7,O3,2OL2, as amendr:d (Sr. No. 113)

Itill 30.06.20r7) and (ii) Notification No.50/2O17-Cus dated 30.O6.2O17, as
amended (Sr. No. 13Ol (O1.O7.2O17 onwards).

3O.2.1 I hnd from the discussion made in Para 30.1.1 to 3O.1.16 hereinabove
that product "Ground Colemanite B2O3 4Oo/o Natural Boron Ore" imported by
M/s. Shrusti is actually' Concentrate of Ca.lcium Boron Ore'. The same a,re

covered under Chapter Heading 2528 ol the First Schedule to the Customs Tariff
Act, 1975 which reads as under:

Chapter
Head

Description

2528 NATURAL BORATES AND CONCENTRATES
THEREOF (WHETHER OR NOT CALCINED), BUT
NOT INCLUDING BORATES PREPARED FR()M
NATURAL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCULATED ON THE DRY WEIGHT
Naturzrl borates and concentrates thereof (Whether
or not calcined), but not including borates
separated from natura.l brine; natural boric acid
containing not more than 85 % of H3 BO3
calculated on the dry weight

25280010 Natural Sodium Borates and Concentrates Thereof
i (Whether or not Calcined)

252aOO20 Natural boric acid containing not more than 85%
of H3 BO3 ( calculated on the dry weight )

2 5280030 Natural calcium borates and concentrates thereof
(whether or not calcined)

2 52 8()()90 Others

252800

t

I find that there is specific mention of Natural Calcrum Borates and
concentrates thereof (whether or not calcined) at Tariff Item 25280030. M/s.
Shrusti has also not raised any dispute so far as the classificzrtion of the goods

is concerned. Further, CRCL, Vadodara as well CRCL, Delhi have also stated that
the sample were of Calcium Borate. Hence, I find ancL hold that the
product/goods imported by the Importer is 'Concentrates of Natural Calcium
Borates' which falls under Tariff Item 25280030 of the Customs Tariff Act,
1975(51 of 1975).

30.2,2 | find that M/s. Shrusti has declared their impugned goods under
Customs Tariff ltem No. 25280090. On perusal of the above Para 30.2.1 it is
clear that Customs Tariff Item No. 25280090 is for'others'and M/s. Shmsti is

declaring their import goods as "Ground Colemanite B2O3 41o/o NaturaL Boron
Ore". I hnd that there is specihc entry for Trlatura.l Borates and Concentrate'. If
the imported goods is 'Natural sodium borates and concentrates thereof (whetier
or not calcined)' it merits classilication under Tariff ltem 25!180010 and if the

Unit
R(Ite
or

Dutg

KG 70%

lOo/o

KG 7Oo/o

KG
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imported goods is 'Natural calcium borates and concentrates thereof (whether or
not calcined)' it merits classification under Tariff Item 25280030. Whereas, the
importer has classihed under Customs Tariff Item No. 2528OO9O. I find that all
the Test Reports as mentioned above state that 'it is oxides ol Boron & Calcium'.
Thus, its merit classification would be '25280030' whereas M/s. Shrusti has mis
classified under Customs Tariff Item No. 25280090.

30.2.3 I find that it is well established that when a general entry and a special
entry dealing with same aspect are in quest.ion, the rule adopted ald applied is
one of harmonious construction, whereby the general entry to the extent dealt
with by the special entry, would yield to the Special Entry. In this regard, I would
like to rely on the ratio of the decision of Hon'ble Supreme Court rendered in the
case of Moorco (India) Ltd. v. Collector of Custonts, 1994 Supp (3) SCC 562
reported in 1994 (741 E.L.T. 5 (S.C.) wherein the Honble Supreme Court has
interalia held as under:

" 4....The spectftc heading of classification has to be prefened ouer general
heading. The clause contemplates goods Luhich mny be sattsfging more than one
desciptinn. Or it may be satisfying specific and generaL desciption. In either
situation the classiftcatinn uLhich i.s the most specific has to be preferred. ouer the
one which i,s not specific or i.s general in nature. In other uords, betLueen the tuo
competing entries the one mnst nearer to the descnption shouLd be prefened.
Where the class of goods manufactured by an assessee falls say in more than one
heading one of whbh may be specific, otlrcr m.ore spectfic, third most specific and
fourth general. The rule requires the authorities to classtfy the goods in the heading
u.thbh satisfres most specifrL desciption.... "

Thus, in view of the a-foresaid lindings, I find that M/s. Shrusti has mis
classified their imported goods under Customs Tariff Item No. 25280090 which
instead of merit classihcation under Custom Tariff Item No. 25280030.

30,2.4 I frnd that vide Finalce Act, 201 I , there is vital substitution in Chapter
Head 2528 of First Schedule to the Customs Tariff Act, 1975 and the wording of
Chapter 2528 has been specifically mentioned as "NATURAL BORATES AND
CONCENTRATES THEREOF (WHETHER OR NOT CALCINED}, BUT NOT
INCLUDING BORATES SEPA-RATED FROM NATURAL BRINE; NATURAL BORIC
ACID CONTA.INING NOT MORE THAN 85% OF HSBOI CALCUI,ATED ON THE
DRY WEIGHT" Thus with clear intent to consider the Natural Borate ald
Concentrate thereof two different products (goods), conjunction 'AND' is
employed between'NATURAL BORATES' and'CONCENTRATES TH EREOF'.

To fortify my stand that Natural Borates and Concentratcs thereof are two
different product, I rely on t}re ratio of decision of Hon ble Tribunal of Mumbar
rendered in case of Star Industries Vs. Commissioner of Cus. (lmports), Nhava
Sheva reported in 2074 (312) ELT 209 (Tri. Mumbai) upheld by the Honble -

Supreme Court reported in 2015 (324) E.L.T. 656 {S.C.) wherein it has been
interalia held as under:

"5.5 It is a settled. legal position thot it is not permissible to add uords or to ltll in
a gap or lacuna; on the other hand effort should be made to qiue meaning to each
and euery word used by the Legislature. "lt is not a sound principle ol construction
to brush aside word.s in a statute as being inapposite surplus age, if they can haue
appropriate application in circumstances conceiuablg within the contemplation of
the statute" lAswini Kumor Ghose u. Arabinda Bose, AIR 1952 SC 3691. In Rao
Shiu Bahadur Singh u. State of U.P. IAIR 1953 SC 394] it u.tas held that "it is
incumbent on the Court to auoid a consttuction, if reasonably pennLssib\e on Lhe

language, which render a part of tlle statute deuoid. of any meaning or application"
Agoin in the ca.se of J.K. Cotton Spinning & Weauing Mitls Co. Ltd. u. State of U.P.
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IAIR 1961 SC 11701 iL uas obserued that "in the interpretatbn of statutes, the
Courts alu-tags presume that the Legislorure inserted euery part thereof for a
purpose and the legLstaliue intention i.s that euery part of the statute to haue
elfect". The LegisLature Ls deemed nol to uoste its u.nrds or to soA anything in uain

IAIR 1920 rc 18ll and a construction uhich attibutes red.und.ancy to the
LegisLature u.tiLl not be accepted except for compelling rea.sons INR )964 SC 766].

5.6 In BaLu-tant Singh u. Jagdbh Singh 12010 (262) E.L.T. 50 (5.C.)l tuhile
interpreting the prouLsions of Section I 5 of the Haryano Urban Rent (Control of
Rent and Euiction) Ac| 1973, the Apex Court laid dou.n the following pinciple :-

"lt must be kept in mtnd that uheneuer a lnu.t i.s enacted by th<: Legi.sladre, it is
intended to be enforced in its proper perspectiue. It is an equaLly settled pinciple of
lau that the prouLsions of a statute, including euery uord, haue to be giuen full
efJect, keepmg the legislattue intent in mind, in order to ensure that the projected
object Ls achieued. In olher utords, no proubions can be treated to haue been
enacted purposelessLg. Furthermore, it is also a Dell settled conon of interpretatiue
jun^spntdence that the Court should not giue such an interpretation to prouisinns
u.thich wouLd render the proubion ineffectiue or odious."

5.7 From the principles of statl.rtory interpretation as e.<plained bg the
Hon'ble Apex Court and applglng these to the facts of the present case, the
onlg reasonable conclusion tha.t can be reached. ls that the leglslature
intended to treat 'ores' and. 'concentrq.tes' dlstinctlg and dfferentlg,
Otheruise, there was no need for the legislature to enplog these tuto terrns
wlth a conjunctiue 'and.' ln betueen. IJ one treats ores o,ftd concentrates
synongmously, as argued. bg the ld. Counsel for the appellant, that would
rend.er the terrn "concentrate" redundant t,tLhich ls not pertnlssible."

I find that in the present case, the overseas supplier himself declares in
the Sheet of Technical Data Sheet of Product "Ground Colemanite", that "The
ore rs enriched in concentrator plant to obtain conccntrate product. The

conccntrated product is passed through crushing and gr,nding processes

respectively to obtain milled product". Thus, the supplier himself considers t}re

Ore and Concentrate two different products which is in consonance with the
Tariff Heading 2528 of the First Schedule to the Customs Tariff Act, 1985.

3().2.5 I find that had it been the intention of Statue to consider the Boron Ore
arld Concentratc thereof as sarne, it would have been simply rvorded as "Boron
Ore" and no conjunction "AND" would have been inserted in between 'Boron Ore
and Concentrate'. Therefore, if it is considered as Natura-l Boron Ore and
concentrate thereof are the same, it will amount to cutting down the intendment
of the provisions of the statute. In this regard, I rely on the ratio of the decision of
Honble Supreme Court rendered in the case of WF (lndia) Ltd. Vs. State of
Maharashtra reported ln 2023 (72) G.5.T.L.444 (S.C.), wherein, it has been held
as under;

"72,The High Court, uthite rejecting the petition, placed reltance on the fact that
there has to be a proof of pogment of the aggregate of the amoLlnts, as set out in
clauses (a) to (d) of Sectton 26(6A). The second reason uhich weighed with the

Hrgh Courl, i.s that ang pogment, u-thich ha's been made albeit tLnder protest, utill
be adjusted against the total liabitity and demand to folLou.t. Neither of these

considerations can affect the interpretation of the plain lnnguage of the words

uLhich ttaue been used bg the tegislo.rure in Section 26(6A). The prouislons of a
taxinq statute ho. UE to be construed cs theu s tand.. ad.ootltto the olaln and
orarnmatical mean ino of the rds ased, Cons equentlA, tle appellant wos
LiabLe to pag, in tenns of Section 26(6A), 10 per cent of the tax di-sputed together

with the filing of the appeal. There is no reason uhg the amourLt uthich u-ns paid
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und,er protest, should not be token into constderation. It b common ground that tf
tlLat amDunt is token tnto account, the prouisions of the statute were duly complied

tuith. Hence, the rejection of the appeal was not in order and the oppeal would
houe to be restored to the file of the appellate autlloitA, subject to due uerification
that 10 per cent of the amount of tax disputed, as interpreted bU the terms oJ this
judgment, has been dulg deposited bg the appellant. "

Further, I find that Honble Supreme Court in the case of V.N. Mutto Vs.

T.K. Nandi reported in (1979) 1 SCC261,368 has internlia stated as under:

30.2.6 I frnd that there is no dispute that vide Finance Act, 2011, vital
substitution has been made in Chapter heading 2528 and with clear intent to
distinguish/differentiate the T'IATURAL BORATES' from the'CONCENTRATES,
THEREOF' conjunction AND' has been inserted /employed berween 'NATURAL
BORATES' and'CONCENTRATES THEREOF'.

In view of t}le aJoresaid frnding, I find that goods viz. "Ground Colemanite
B2O3 4Oo/o Natural Boron Ore" imported by the importcr is not 'Natural Boron
Ore' and it is Concentrate of Boron Ore and it merits classification unQer
Customs Tariff Item No. 25280030 and not under Customs Tariff ltem No.
25280090 as declared by the Noticee.

I find that the ratio of the aforesaid decision of Hon'ble Supreme Court is
not applicable to present case as in the said case it was held that "wolfram ore
which was imported by the appellants was never subjected to any process of
roasting or treatment with chemicals to remove the impurities" whereas in
present case, the supplier M/s. EtiMadenin their Technical Data Sheet of
'Ground Colemanite' clearly says that 'the ore is enriched in concentrator plant
to obtain concentrated product" Further, the said decision is rendered in context
of import of Wolfram Concentrate in the year January'l 964 and during the
materia.l time, the relevant entries in the Customs Tariff contained wcre set out
as under:

Item No. Name of Article Nature of duty Standard rate
of duty
(1) (2t

MINERAL PRODUCTS
26. Mettalic ores all

sorts except ochres
and other pigments
ores ald antimony
ore

(3)

X Free

(4)

X

Whereas, there was huge change in First Schedulc to the Customs Tariff
Act, 1975 vide Finance Act,2OI I whereby certain entries in respect of Chapter
heading 2528 were substituted as already mentioned at Para 30.2.1 herein
above. Therefore, in view of the comparison of Tariff entry prevailing in the year
1964 and post 2011, there is vitai change.In 1964 there was only mentron of
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words of a statue are themselues precise and unambiguous then no more'can be
necessary thon to expound those word.s in their ordinary and natural sense. The

uords them-selues alone do in such a case best declare the intentton of the
lauLgfuer"

30.2.7 I find that M/s. Shrusti has heavily relied on the decision of Hon'ble
Supreme Court rendered in case of Mineral & Metals Trading Corporation of
India Vs. Union of India and Others - reported in 1983.t131 E.L.T. t5a2 {S.C.).



30.2.8 I nnd that M/s, Shrusti has avaiied the benefit ol Sr. No. 113 of
Notification No. 12 /2O12-Cus dated 77 .O3.2Ol2ttplo 30.06.20I 7 and thereafter
Sr. No. 130 of said Notification No. 12l2O72-Cus dated 17.03.2012 amended
vide Notificarion No. No.50/2017-Cus dated 30.06.2017 for the clearance of
imported goods viz. "Ground Colema:nite B2O3 4Oo/o Natural Boron Ore" classilied
under Customs Tarif!- Item No. 252aOO9O. On perusal of the said Notification
No.I2/2O12-Cus dated 17.O3.2OI2 alld amended Notification No. No.50/2017-
Cus dared 30.06.2017 , I find that the said Notification No.l2 tt 20l2-Cus dated
17.O3.2O12 exempts the goods of the description specified in r:olumn (3) of the
Table or column (3) of the Table of said NotificationNo.I2 i2072-Cus dated
17.O3-2O12 and falling within the Chapter, heading, sub-heading or tariff item of
the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) as are specified
in the corresponding entry in column (2) of the Table of the said Notifrcation
No.).212012 Cus dared 17.O3.2O12. Thus, twin parameters needs to be satisfied
to avai.l the benefit of exemption from Basic Customs Duty. One the description
specified in column (3) of the Table to the Notificalion should be matched with
imported goods and other tariff item should also be matched w;.th the tariff item
specified in Column (2) of the Notification.

30.2.9 I find that as per Sr. 1 1 3 of Customs Notification No.72 12O72-Cus dated
17.O3.2O12 as amended vide Notification No.28/20I5-Cus daterl 30.0a.2015 ard
Sr. No. 130 of Customs Notification No.50/2017 dated 30.06.2017, the NIL rate of
Basic Customs Duty had been prescribed on the goods i.e.'Boron Ore'falling
under Chapter heading 2528 of the Customs Tariff Act, 1975. Itrom the Chapter
heading 2528 of the Customs Tariff Act, 1975 it is observed that Natural borates
and concentrates thereof lall under the said Chapter heacing. Thus, from
simultaneous reading of Sr.No.113 of Customs Notification No.l2/2012-Cus
dated 17.O3.2012 as amended vide Notification No 28/2015-Cus dated
30.04.2015 and Sr No. 130 of Customs Notification No.50/2017 dated
30.06.2017 and corresponding description of goods, it is noticed that exemption
has been given only to 'Boron Ore' arrd not to 'concentrate of Boron Ore'. It is a
well settled law that arr exemption Notification is to be interpreted as per the
plain lalguage employed in the same and no stretching, addition or deletion of
any words is permissible while interpreting the Notification. The Hon'ble
Supreme Court in the case of M/s Dilip Kumar & Co, reported at 2018 (361f
ELT 577 (SC) has laid down the principle wherein it has l:een observed as

under:

"The uLell-settled pinctple i,s that when the words in a statute are
clear, plain and unambiguous and onlg one meaning can be infened,
the Courts are bound to giue effect to the said meaning brespectiue of
consequences. If the words ln the statute a.re olain and,
unambiouous, it becomes necesscru to expound tho.se toord,s ln
their natural and. ord. na;u sense.The words used declnre theI

intention of the Legislature. In Kanai Lal Sur u. Poramnidhi
Sadhukhan, AIR 1957 SC 9O7, it was held that if the words used are
capabte of one construction onlA then it utould not be open to the

Courts to adopt ang other hgpothetical constntction on the: ground that
such construction is more consistent uith the alleged object and policA

of the Act.

ln the instant case, the entry at Sr. No.130 of Notification No. 50/2017-Cus is very
pplicable to Boron Ores'. ln light of the specificplaln and. unamblquous and is a
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'Mettalic ores of all sorts' and there is no mention of 'concentrate thereof
whereas post 201 I 'Natural Borate' as well as 'Concentrat€ thereof are in
existence. Therefore, the ratio of the decision of Honble Supreme Court rendered
in context of 'Ores of all short'cannot be made applicable to the case on hald.



3O.2.1O M/s. Shrusti has contended that that the expression "Boron Ores"
appearing in the said Sr. Nos. 113 and I30, must be confined and restncted to
Natura.l Boron Ores i.e. Ore in the state and condition in which it is mined
without removing the impurities / forergn particles; the Show Cause Notice has
committed the error of reading into the Notification additional words and
conditions which are absent in the Notification. They placed relia;rce on the
following judgments which hold that it is not permissible to read into the
Notification, any additional words or conditions/ restrictions which are not
stipulated in the Notification:

Inter Continental (lndia) v Uol - 2003 (154) ELT 37
(Gui)
AIlirmed in UOI v Inter Continental (lndia) - 2OO8
(226) ELT 16 (SC)

Kantila-l Manilal& Co v CC - 2OO4 (1731 ELT 35.

entry, there is no scope for insertion of the word 'Concentrate' to the entry. Had it
been the intention of the legislate to grant exemption to both, Boron Ores and
Boron Ore Concentrates, the same would have been explicitly mentioned in the ,

Notification as has been in the case of Gold Ore at Sr. No. 133 and Nickel Ore at Sr.

No. 135 in the said NotificationNo. 72 /2O12-Cus dated 17.03.2012. Both the
entries at Sr. Nos. 133 & 135 clearly describe the goods as 'Ores and
Concentrates'. As opposed to such entries, the entry Sr. No. 113 of Notificdtion
No" 72 /2O12-Cus dated 17.O3.2O72 upto 30.06.2017 and thereafter Sr. No. 130
of said Notilication No. 12 /2O72-Cus dated 77 .O3.2O72 amended vide
Notification No. No.5O/2017-Cus dated 30.06.2017 is limited to 'Boron Ores'and
therefore, it is clear that the said entries are not applicable to 'Concentrate of
Boron Ore'. The principles of interpretation as laid down by the Honble Supreme
Court fortilies my finding that the word 'Concentrate' cannot be added to entry at
Sr. No. 130 and the sarne has to be restricted only to Eloron Ore'.

I Iind that definitions of 'Ore', 'Ore concentrate'and 'Concentration
of Ore' as discussed in Para 30.1.1 to 30.1,15, above distinguishes 'Ore' from
'Ore concentrate'. As per definition of 'Concentration of Ore' (obtained from
askiitials.com), the process of removal of gangue (unwanted impurities such as
earth particles, roc\r matter, sand limestone etc.) from the Ore itself is
technically known as concentration or Ore dressing and the purified Ore is
known as 'concentrate'. Thus 'Ore'ceases to be 'Ore' for which exemption has
been prescribed in the Notiiication once the unwanted impuritres such as earth
particles, roclq/ matter, sand limestone etc. are removed from it to make it an
'Ore concentrate'. This distinction can be further illustrated from the fact that
after the refining process has been undertaken, the resultant product i.e. 'Ore
concentrate'has been directly used in the malufacturing industry without any
additiona.l processes undertaken on the same. Therefore, the contention of M/s.
Shrusti that the Department was reading into the Notification additional words
and conditions in the Notification is unjustified and without any basis since the
allegation in the SCN is mainly based on the definitrons of 'Ore' and 'Ore
concentrate' available in va:-ious popular dictionaries and on websites, the data
available on the Website of M/s. Etimaden as well as the test rcports of M/s. Ra..y

Borax Rrt. Ltd. and M/s. Indo Borax by CRCL, Vadodara and CRCL, New Delhi
as well as the statement of Shri Shri Ka.lpeshbhai Dhulabhai Patel, Authorised
person of M/s. Shrusti Ceramic Pvt. Ltd. stating that lhe product which they
imported was directly used in the cerarnic industry wirhout any further
processing. Also the principles laid down by the Hon'ble Supreme Courr, as
discussed above, expressly clarifo thar no addition or deletion is permissible. In
the instant case the entry exempts 'Boron Ore'and the same cannot be stretched
to include 'Concentrate of Boron Ore'. Thus, I find that the ratio ol the case laws
cited by the Noticee are not applicable to the facts of the case on hartd.
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3O.2.lL Further, I find that lt is settled 1aw that onus of proving that the goods
fall within four comers of exemption is always on the clarmarrt. Honble Supreme
Court in case of Meridian Industries Ltd. v
417 (S.C.) has held as under:

Commissioner - :1015 ,)a < E,L.T

*13. The oppellant Ls seeking the benefit of exemption Notifrcati.on No. 8/ 97-C.8.
Since it ts an exemption notiftcation, onus li.es upon the appellant to show that its
case falLs ruithin the four comers of this notiftcation and is unambiguouslg couered
bg the prourctons thereof. lt is also to be bome in mind than. such exemption
notificattons are to be giuen stnct interpretation and, tlrcrefore, unless the clssessee
is abte to make out a cLear case in its fauour, it is not entitled to claim the beneftt
thereof. Otheruut-se, tf there i^s a doubt or tuto interpretations ,zre possible, one
uthtch fauours the Department b to be resorted to while construing an exemption
nodfication. "

I find that M/s. Shrusti has not adduced any evidence to consider t}lat
the goods viz. "Ground Colemanite B2O3 4Oo/o Natural Boron Ore" imported by
them were Boron Ore and not 'Concentrate of Boron Ore'. Therefore, I am of the
view that M/s. Shrusti is not eligible for the benefrt of Sr. No. 113 of Notilication
No. 12l2O12-Cus dated 77.O3.2O72 upto 30.06.2017 and thereafter Sr. No. 130
of said Notification No. 12/2012-Cus dated 17.03.2012 amended vide
Notification No. No.50/2017-Cus dated 30-06.2017.

3O.3 Whether M/s. Shrusti Ceramics Pvt. Ltd are liable to pay the
differential amount of Customs Duty of Re. 73,88,239/- (Rupees Seventy
Three Lakh, Eighty Eight Thousand, Two Hundred and Thirty Nine Only),
as detailed in Annexure A-1, A-2, A-3 and A-4 of the Show Cause Notice
under Section 28(4) of the Customs Act, L962 alongrvith intereat under
Section 28AA of the Customs Act, 1962?

30.3.1 I find that the imported goods declared as "Ground Colemanite

lB2O3 4O%l Natural Boron Ore" by M/s. Shrusti is a 'concentrate of Natural
Calcium Borate. However M/s. Shrusti had mis-declared the description as
"Ground Colcmanite lB2O3 4O%l Natural Boron Ore" instead of " Concentrates of
Natural CaLctum Borate " or " Concentrates of Boron Ord' and wrongly availed the
benefit of exemption knowingly and deliberately with intent to evade Customs
Dutv from payment of Basic Customs Duty as per Sr. No 113 of Customs
Notification No. ),2/2O12-Cus dated 17.O3.2O72 as amended virle Notillcation No

28l 2O I 5-Cus dated 30.04.2015 arld Sr. No. 130 of Customs Noti{ication
No.50/2017 dated 30.06.2017 for the period from 01.04.2015 to 30.06.2017 and
01-O7 .2017 to 26.17 2020 respectively by declaring Ground C)olemanite, B2O3
4Oo/o as Boron Ore as the exemption was available only to 'Boron Ore' and
thereby evaded Customs Duty amounting to Rs.73,88,2391 -for the period from
26.12.2017 to ro 1 \.O5.2O2O respectively. The fact that 'Ground Colemalite
B2O3 4O'y"' imported by them were actually 'concentrate of Natural Calcium
Borate'was clea-rly evident from the discussion held hereinabove. Therefore, M/s.
Shrusti, despjte knowing that the goods declared as Eloron Ore' imported by
them were actually 'Concentrate of Boron Ore', by the a-foresaid acts of wi11ful mis
statement and suppression of facts, M/s. Shrusti Ceramics R't. Ltd had short-
paid the applicable Customs Duties by way of deliberate mis-representation,
willful mis-statement and suppression of facts in order to evade the differentia-l
Duty leading to revenue loss to the government exchequer. A1so, the subject
imported goods is classifiable under Tariff item No. 25280030 whereas the
importer have willfully mis-classified the same under Tariff itern no. 25280090. I
find that it was not the case where M/s. Shrusti was not a\.+'are of the nature
and appropriate classification of goods. However, M/s. Shmsti had willfully mis-
declared the description to evade payment of Custom Duly and also mis-
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classified the goods to evade payrnent of Customs Duty by self-assessing the

same under CTH 25280090 claiming the benefit of Customs Notification
No.l2/2Ol2-Cus dated 17-3-20I2(Sr.No.1 13) and Notification No 50/20i7-Cus
dated 30.06.2017 (Serial No. 130), paying NIL BCD, as the said goods are

'Concentrates of Natural Calcium Borate' instead of 'Natural Boron Ore'. Hence,

the provisions of Section 28(4) of Customs Act, 1962 for invoking extended period
to demand the short paid Duty are clearly attracted in this case. l, therefore,
hold that the differentia.l Duty of Rs.73,88,239l- are required to be demanded
and recovered from M/s. Shrusti invoking the provisions of extended period
under Section 28$l of Customs Act, 7962 along with applicable interest under
Section 28AA of Customs Act, 1962. I find that the Importer has paid/deposited
Rs.17,38,751/- under protest. Since I have found that M/s. Shrusti is required
to pay differential duty alongwith interest, the protest Iodged by M / s. Shrusti
Ceramics h/t. Ltd., need to be vacated and Customs Duty of Rs. 17,38,751 /
paid under protest towards their differentia.l Du ty liability is required to bd

appropriated and adjusted against the above confirmed Duty liabilities of
Rs.73,88,239l-.

I find that the there is no merit in the M/s. Shrusti's contention. The
case was booked, based on an intelligence received by the ofiicers of SIIB, Surat
and it was only then that this irregularity came to light. I also find that the
Importer had suppressed certain material facts from the Department which came
to light, only when DRI booked a case against M/s. lndo Borax zrnd Chemicals
Itd., Mumbai (in 2O2O) who also imported 'Ulexite Concentrated Grarular'
(supplied by M/s. Etimaden, Turkey through same trader M/s Asian Agro
Chemicals Corporation, UAE) declaring it as 'Ulexite Boron Orc'. CHA of M/s Indo
Borax and Chemica.ls Ltd vide letter dated O3.O7.2O2O submitted copies of import
documents of M/s Indo Borax which included the test report of ULEXITE'
supplied by M/s Etimaden, Turkey showing the description of the goods supplied
as "Ulexite, Concentrated, Gralular, In Bulk 3_125mm". Similar test reports in
respect of goods imported by M/s. Shrusti may also have been supplied by M/s.
Etimaden, Turkey. However, no such test report of the producer M/s Etimaden
had been disclosed by M/s. Shrusti Ceramics R^. Ltd. in present case through e-
sanchit portal/ Customs Department.

3O.4 Whether the goods having assessable value of Rv.L2,81,21,2+O I -
imported by wrongly claiming as "Boron Ore' as detailed in Annexure A-1,
A-2, A-3 and A-4 of the Show cause Notice should be held liable for
confrscation under Section 111 (mf of the Customs Act, 1952?

30.4.1 M/s. Shn:sti had imported 3792 MTS totally valued at
k,L2,EL,21,240l-of tsoron Ore Concentrate' and wrongly availed the benefit of
exemption from payment of Customs Duty as per Sr. No. I 13 o[ Customs
Notification No. 72/2O72-Cus dated 17.O3.2012 as amended vide Notification No
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30.3.2 I find that M/s. Shrusti have contended that number ot Bills of Entry
were assessed by the proper officer of Customs after examination of the goods

artd ; that it would be evident from the Examination Order in respect of such
Bills of Entry that one of the Mandatory Compliance Requirements was to verify
that the goods are Boron Ores for the purpose of exemption under Sr.No.1 13 of
Customs Notifrcation No.12/2OI2-Cus dated 17-3-2012 and under Sr.No.l30 of
Customs Notification No.50/2017-Cus dated 30.06.2017 and it is therefore clear
that the issue whether the goods are Boron Ores or not was speclfically examined
in the case of number of Bills of Entry and the exemption benefit was extended
by the proper officer of Customs after such verification / examination arrd

therefore the larger period of limitation cannot apply merely because thq
Department subsequently entertains a different view on the scope of the
Notification.



28l201S-Cus dated 30.04.201S and Sr.No.130 of Customs Notification
No.5O/2017 dated 30.06.2017 for period from 01.04.2015 to 30.06.2017 and
O1.O7.2017 to 26.11.2O2O respectively by declaring 'Ground Colemanite, B2O3
4Oo/o' as 'Boron Ore' as the exemption was available only to 'Boron Ore'. The
subJect goods weighing 3792 MTS totally vaJued at Rs.12,81,2L,24O1- which
were not available for seizure had been imported in contravention of tlee
provisions of Section a6$) of the Customs Act, 1962. For these contraventions
arrd violations, the alorementioned goods fall under the ambit o[ smuggled goods

within meaning of Section 2(39) of the Customs Act, 1962 and hence I hold them
Iiable for conliscation under the provisions of Section 111(m) of the Customs Act,
1962 in as much as by wrongly availing the benefit of Sr.No.113 of Customs
Notification No.12/2O12-Cus dated 17.O3.2O12 as amended vicle Notification No

28/201S-Cus dated 30.04.2015 and Sr.No.130 of Customs Notification
No.50/2017 dated 30.06.2017, the Importer had wrongly claimed the goods

imported to be 'Boron Ores'.

30,4.2 As the impugned goods are found liable to confiscation under Section 111

(m) of the Customs Act, 1962, I find it necessary to considt:r as to whether
redemption fine under Section 125(1) of Customs Acl, 7962 carn be imposed in
Iieu of confiscation in respect of the imported goods, which are not physically
available for confiscation. Section i25 (1) of the Customs Act, 7962 reads as

under: -

''125 Option to pay fine in lieu of confiscation -

(l) Wheneuer confbcation of any goods is authorised by thi-s Act, the offtcer
adjudging lt mag, in the case of any goods, the importatton or exportatinn
uhereof b prohtbited under th.is Act or under ony other lau-t for the time
being in force, ond shall, in the case of any other goods, giue to the ounet
of the goods lor, uhere such ouLner b not knoun, the person from uhose
possession or custodg such goods haue been seized,l an option to pag in
lieu of confbcation such fine as the sai.d officer thinks fit. . . "

30.4.3 I llnd that even in the case where goods are not physi<:al1y available for
confiscation, redemption hne is imposable in light of the judgment rn the case

of M/s. Visteon Automotive Systems India Ltd, reported at 2018 (OO9)

GSTL O142 (Mad| wherein the Hon'ble High Court of Madras has observed as

under:

fine
under

.s ub

other

under

23. The penalty directed against the importer under Section 112 and the
pagobLe under Section 125 operotes in tuto different fields. The fine
Section 125 Ls in lieu of confi.scation of the goods. The pagment of fi-ne
foLloued up by pagment of dutg and. other charge:; leuiable, as per
section (2) o[ Section 125, fetches reLief for the goods from getting
confiscated. Bg subjecting the goods to paAment of duty and
charges, the improper and irregular importation is sought to be

reoularised, uhereas, by subjecting the goods to paAment of Jine
sub-section (1) of Section 125, the goods are saued from getting
confiscated. Hence, the auailability of the goods i.s not necessary for
imposing the redemption Jine. The opening uords of Section
125, "Wheneuer conliscation of anA goods i-s authoiserT by this Act
brings out the point clearlg. The power to impose redemption fine
springs Jrom the authoisation of confiscation of goods prouided for
Section 1 1 1 of the Act. When once pouer of authonsation for
confiscatton of goods gets traced to the said Section 111 of the Act,

under
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we
so

are of the opinion that the phgsical auailability of goods [s not
much releuant. The redemption fine is in fact to auoid such
consequences Jlouing from Section I 11 onlg. Hence, the pagment
of redemption fine saues the good.s from getting confiscated. Hence,
their phgsical auailabiLitg does not haue any significonce Jor impositian
red.emption fine und.er Section 125 of the Act. We accordinglg ansu)er
question No. (tii).

of

30,4,4 I also find that Hon'ble High Court of Gujarat by relying on this
judgment, in the case of Synergy Fertichem Ltd. Vs. Union of India,
reported h 2O2O (331 G.S.T.L. 5f 3 (Guj.), has held inter alia as under: -

774. ....., In the oforesaid context, we mag refer to and reLy upon a
decision of the Madras High Court in the case of M/ s. Visteon Automotiue
Systems u. The Custnms, Excbe & Seruice Tox Appellate Tibunal, C.M.A.
No. 2857 of 2011, decided on lLth Augus| 2017 \2O_LE_19_G.SJJ.J72
(Mad.)1, wherein the follouing has been obserued in Para 23;
"23. The penalty directed. against the importer under Section 1 12 and
the fme pagable under Sectian 125 operate in two different ftelds. The

ftne under Section 12 5 i,s in lieu of conftscation of the goods. The
paAment of frne fotlou.ted up by paAment of duty and other charges
leuiabLe, as per sub-section (2) of Section 125, lerches relief for the
goods from getting conftscated.. BA subjectirq the goods to pagment of
d.utg and other charges, the improper ond trregular importation is 

,

sought to be regulari.sed, uthereas, bg subjecting the goods to pagment
of ftne under sub-section (1) of Section 125, the goods are saued from
getting conftscated.. Hence, the auoilabiLitg of the goods i-s not
necessary for imposing the redemption fine. The opening uords of
Section 125, "Wheneuer confrscatlon of anA goods b authorised by
tltb Act....", brings out tlrc point clearlg. The pouer to impose
redemptbn fine spings from the authorisation oJ confi.scation of goods
prouided for under Sectbn 111 of the Act. When once pouLer of
authorbation for conftscation of goods gets traced. Lo the seid Section
111 of the Act, Lue are of tlrc opininn that the phgstcal auaiLabllity of
goods i.s not so much releuant. The redemption fine A in lact to auoid
such consequences flouing from Section 1 1 I onlg. Hence, the paAment
of redemption fine saues the goods Jrom getting confr-scaled. Hence,
their physiral auailability d.oes not haue anu significance for
imposition of redemption ftne under Section 125 of the Act We
accordinglg ansuter question No. (iii)."

775. We uould. like to follout the dictum as laid doun bg the
Mad.ras Hlgh Court ln Para-23, reJerred. to qboue."

In the present case, it is clearly apparent that M/s. Shrusti has wrongly
availed the benefit Sr.No.113 of Customs Notification No.l2/2O12-Cus dated
77.O3.2O12 as amended vide Notification No 28l2015-Cus dated 30.04.20t5 and
Sr.No.130 of Customs Notification No.50/2017 dated 30.06.2017with clear inrent
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to evade the payment of duty. Therefore, the contention of M/s Shrusti that in
absence of availability of goods, cannot be confiscated is not tenable.

ln view of the above, I find that 3792 MTs of goods viz. "Ground
Colemanite, B2O3 4OVo, Natura.l Boron Ore" appearing in Annexure A-1 to A-6
totally valued at R8,12,81,2L,24O1- (RupeeE Twelve Crore, Eight One Lakh,
T\renty One Thousand, T\ro Hundred and Forty onlyl though not available are
liable for conl-rscation under Section 1 I 1(m) of the Customs Act, 1962.

3O.4.5 ln view ol the above, [ find that redemption fine under Section 125 (1) is
Iiable to be imposed rn lieu of confiscation of 5472 MTs of goods viz. "Ground
Colemanite, B2O3 4ook, Natural Boron Ore" having assessable value of Rs.
L2,aL,2l,24Ol -, as detailed in Annexure A-1, A-2, A-3 and A-4, of the Show
cause Notice.

3O.5 Whether M/s. Shrusti Ceramics Pvt. Ltd are liable for penalty under
the provisions of Section 114A, of the Customs Act, L962?

30.5.1 I find that demand of differentia.l Customs Dutv amounting to
Rs.73,88,239/- has been made under Section 28$) of the Customs Act, 1962,
whrch provides for demand of Duty not levied or short levied by reason of
collusion or wilful mis-statement or suppression of facts. Hence as a naturally
corollary, penalty is imposable on the lmporter under Section 114A of the
Customs Act, which provides for pena-lty equal to Duty plus interest in cases
where the Duty has not been levied or has been short levied or the interest has
not been charged or paid or has been part paid or the Duty or interest has been
erroneously refunded by reason of collusion or any wilful mis statement or
suppression of facts. ln the instant case, the ingredient of suppression of facts by
M/s. Shrusti has been clcarly established as discussed in foregoing paras ald
hence, I find that this is a fit case for imposition of quantum o1'penalty equa] to
the amount of Duty plus interest in terms of Section 114A ibid.

30.6 Whether M/s. Shrusti Ceramice Pet. Ltd are liable for penalty under
the provisions of Section 1l4AA of the CuatomE Act, 1962?

"lf a person knoutingLy or intentionallg makes, srgns or uses, or causes to be
made, stgned or used, dng declaratlon, statem.ent or document which b fabe or
Lncorrect Ln anA material porticular, in the transactinn of ang business for the
purposes of this Act, shaLl be tiable to a penalty not exceeding flue times the ualue
of goods."

30.6.2 t hnd that M/s. Shrusti was well aware that goods viz. "'Ground
Colemanite, B2O3 4ook' " imported were actua]ly 'concentrate of Boron Ore',
however, they falsely mis classified under Customs Tariff Item No. 252aOO9O

instead of merit classification under Tariff Item No. 25280030 and intentionally
declared Sr.No.1 13 of Customs Notification No.l2/2O12-Cus rlated 17.O3.2012
as amended vide Notification No 28/201S-Cus dated 30.04.2015 and Sr.No.130
of Customs Notification No.50/2017 dated 30.06.2017in Bill oi Entry with clear
intent to evade the payment of duty ald contravened the provision of Section 46

(4) of the Custom Act, 1962 by making faLse declarations in the BiU of Entrg,.
Hence, I find that M/s. Shrusti has knowingly and intentiona-li5' mis declared the

false/incorrect description of goods and its Tariff Item No. ald Notification No.

in respect of imported goods. Hence, for the said act of contravention on their
part, M/s. Shrusti is Iiable for penalty under Section 114AA of the Customs Act,

1962.
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3O.5.1 I also find that the Show Cause Notice proposes to impose penalty on the
lmporter M/s. Shrusti Ceramics Pvt. Ltd. under Section 114Ar\ of the Customs
Act, 1962. The text of the said statute is reproduced under for ease of reference:



3O.6.3 Further, to fortify my stand on applicability of Pena-lty under Section
114AA of the Customs Act, ).962, I rely on the decision of Principal Bench, New I

Delhi in case of Principal Commissioner of Customs, New Delhi (import) Vs. '

Global Technologies & Research l2o23l4 Centax 123 (Tri. Delhi) whereln it has
been held that "Since the tmporter had made false declarations in the Bilt of
Entrg, penalty u.ras also correctlA imposed under Sectton I 14AA bg the oriqiial'
authoriQ".

3O.7,1 I find that fifth proviso to Section 114A stipulates that "where any penalty
has been levied under this section, no penalty shall be levied under Section 112
or Section 114" Hence, I refrain from imposing penalty on M/s.shrusti unddr
Section 1 12 of the Customs Act, 1962 as penaJty has been imposed on them
under Section 1 14A of the Customs Acr, 7962.

3O.8 Whether M/s. Shrusti Ceramics kt. Ltd is liable for penalty under the
provislons of Section 117 ofthe Customs Act, L962?

3O.8.1 I frnd that Show Cause Notice also proposes Penalty under Section I 17;of
the Customs Act, 1962. Section 117 of the Customs Act, 1962 reads as under:

117. Penalties for contrauention, etc., not expresslg mentioned.-Any person uho
contrauenes ang proui-sion of thi-s Act or abets ang such contrauention or who faiLs
to comply uith anA proubion of thi.s Act u.tith which it uas hs duty to compLy,

where no express penaltA is elsewhere prouided for such controuentton or failire,
shall be linble to a penalty not exceeding [one Lakh rupeesl.

I find that this is a general penaJty which may be imposed for various
contravention and failures where no express pena.lty is elsewhere provided in the
Customs Act, 1962. In present case, since express penalty under Section 114A of
the Customs Act,lg62 for short pa5rment of duty by reason of wilful mis-
statement and suppression of facts, and pena.lty under Section 114AA of the
Customs Act, 1962 for false declaration in Bills of Entry have already been
found imposable as discussed herein above. Therefore, I hold that Penalty under
Section 117 of the Customs Act, is not warranted and legally not sustarnable,

31. Whether, Penalty under Section 112(af & (b), Section l14AA and Section
Ll7 of the Customs Act, 1962 should be imposed on Shri Dhulabhai M
Patel, Director of M/s Shrusti Ceramics Private Limited or otherwise?

31.1 I find that Shri Dhulabhai M. Patel, Director of M/s. Shrusti Ceramics Pvt.
Ltd was responsible for import ald involved in deciding the classihcation of the
imported 'Ground Colemanite B2O3 4Oo/o'and also in approving mis-
classification of the same under Customs Tariff ltem No.25280090 in the Bills of
Entry and thereby wrongly claimed the benefit of Sr.No. I t3 of Customs
Notification No.72 /2O72-Cus dated 17.O3.2O12 and Sr.No.l3O of Customs
Notification No.50/2017 dated 30.06.2017 treating the imported goods as "Boron
Ore' inspite of having the knowledge that the subject goods was 'Concentrate of
Calcium Boron Ore'and its merit classification was 25280030. Thus his act and
omission rendered the goods liable for confiscation under Secrion 1 11 (m) of the
Customs Acl. 1962 and thereby Shri Dhulabhai M. Parel, Director of M/s.
Shrusti Ceramics Pvt. Ltd rendered himself liable for penal action under Section
112 (a) (ii) of the Customs Act, 1962.

31.2 I also find that the Show Cause Notice proposes to impose penalty on Shri
Dhulabhai M. Patel, Director of M/s. Shrusti Ceramics Pvr. Ltd. under Section
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3O.7 Whether M/s. Shrusti Ceramics Pvt. Ltd are liable for penalty under
the provisions of Section Ll2lal I LL2 (b|, of the Customs Act, 1962?



114AA of the Customs Act, 1962. I find that Shri Kalpeshbhai Kumar Dhulabhai
Patel, Authorized Person of M/s. M/s. Shrusti Ceramics hrt. Ltd. in his
statement recorded on 03.1 1,2020 has specifica.lly stated that 'Ground
Colemalite' is used in manufacture of Ceramic Glaze Mixture commonly known
as Frit as such without any processing . Further, he stated that they imported
'Cround Colemanite (Calcium Borate) B2O3 4Ooh' of M/s Etimaden, T\rrkey by
declaring it as "Ground Colemanite, B2O3 4oo/o, Natural Boron Ore" as declared
rn all import documents of their supplier M/s Asian Agro Chemicals
Corporalions, U.A.E. since April 2015. Further, on being asked, he categorica-lly
stated that they classified under CTH 2528OO9O so because their supplier
clarmed as per all their documents that Ground Colemanite, B2O3 4O'%, Natura-l
Boron Ore was to bc classified under CTH 2528OO9O arld they were simply
classifying under the same heading since long and claiming the benefrt of
Notification. I find that from the Product Technica.l Data Sheet of "Ground
Colemanite", no where it has been mentioned as 'Natural Boron Ore', however
inspite of having the knowledge that impugned goods was actually 'Concentrate
of Boron Ore' they have mentioned/declared the description of the imported
goods as "Ground Colemalite, B2O3 4O%, Natural Boron Ore" with clear intent
to evade the payment of Customs duty by wrong availme:nt of benefit of
Sr.No,1 13 of Customs Notihcation No.12/2O72-Cus dated 77.O3.2012 and
Sr.No 130 of Customs Notification No.50/2017 dated 30.06.2017 contravened
the provision of Section 46 l4l of the Custom Act, 1962 by making fa.lse

declarations in the Bill of Entry,. Hence, I Iind that the Shri Dhulabhia M. Patel,
Director of M/s. Shrusti Ceramics Pvt. Ltd. has knowingly and intentionally
made, signed or caused to be made and presented to tJ:e Customs authorities
such documents which he knew were false and incorrect in respect of imported
goods. Hence, for the said act of contravention, Shri Dhulabhai M. Patel, Director
of M/s. Shrusti Ceramics Pvt. Ltd. is liable for penalty under Section 114AA of
the Customs Acl. 1962.

3l ,3 I a.lso l'ind that Show Cause Notice proposes pena.lty under Section 1 17 of
the Customs Act, 7962 on Shri Dhulabhai M. Patel, Director of M/s. Shrusti
Ceramics Pvt. Ltd, From the findings as discussed in Para 31.1 & 31.2
hereinabove, Penalty has been held imposable under Section r. 12 (a) (ii) of the
Customs Act,1962 for the act artd omission on the part of Shri Dhulabhai M.
Patel, Director of M/s. Shrusti Ceramics Pvt. Ltd. which rendered the goods

liable for confiscation under Section 111 (m) of the Customs Act, 1962 and
Penalty under Section I 14AA found imposable for false declaration in Bills of
Entry. Since, specific penalty under Section 112 (a) (ii) of the Customs Act, 1962
& 1 14AA of the Customs Act, 1962 for contravention of Section 11 1 (m) and
false declaration in Bills of Entry has found imposable, I do not Iind it worth to
impose penalty under Section 117 of the Customs Act, 1962 which is for
contravention not expressly mentioned.

32. In view of the discussions and findings in paras supra, I pass the following
order:

::ORDER::

32.1 I reject the classification of tariff item 25280090 declared as "Ground
Colemanite lB2O3 4O%) Natura.l Boron Ore" imported by M/s. Shrusti Ceramics
Pvt. Ltd and given in the Bills of Entries, as mentioned in Annerures A-1, A-2, A-
3 and , A-4 of the Show Cause Notice and hold that the subject goods be correcfly
classified under Customs Tariff Item No. 25280030 of the First Schedule to the
Customs Tariff Act, I 975(51 of 1975) as "Concentrate of Ca-lciu."n Borate".

32.2 I disallow the benefit of the exemption of Basic Customs Duty (BCD) under
(i) Notification No.L2l2ol2-Cus dated 77 .O3.2O12, as amended (Sr. No. 1 13) (til1
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30.06.20771 arrd (ii) Notification No.50/2017-Cus dated 30.06.2017, as arnended
(Sr. No. 130) (01.07.2017 onwards) to M/s. Shrusti Ceramics Pvt. Ltd;

32.3 I confirm the demand of Differential Customs Duty amounting to

Rs.73,88,239l- (Rupees Sevcnty Three Lakh, Eighty Eight Thousand, Two
Hundred and Thirty Nine Onlyl as detailed in Annexures A-l, A-2, A-3 and A-

4of the Show Cause Notice, leviable on Boron Ore Concentratc imported by M/s.
Shrusti Ceramics h^. Ltd declaring as Natura-l Boron Ore issued under Section
28$l of the Customs Act, 1962 under the provisions of Section 28(8) of the
Customs Act, 1962 and order to recover the same.

32.4 Interest at the appropriate rate sha.ll be charged and recovered from M/s.
Shrusti Ceramics Pvt. Ltd., Bharuch, under Section 28AA of the Customs
Act,1962 on the duty confirmed hereinabove at Para 32.3 above.

32.5 I vacate the protest lodged by M/s. Shrusti Ceramics Pvt.Ltd., Bharuch and
Customs Duty of Rs.17,38,751/- paid under protest towards their differential
Duty liability stands appropriated and adjusted against the above confirmed
Duty liabilities.

32.6 I hold 3792 MTs of goods viz. "Ground Colemanite, B2O3 4O"/o, Natural
Boron Ore" appearing in Annexure A- I to 4-6 totally valucd at ,Rs.
L2,81,2L,24O1- (Rupees Twelve Crore, Eighty One Lakh, T\f,enty One
Thousand, Two Hundred and Forty only) liable for confiscation under Section
111(m) of the Customs Act, 1962. However, I give M/s. Shrusti Ceramics Rrt.
Ltd., the option to redeem the goods on payment of Fine of Rs.54,OO,OOO/-
(Rupe€B Fifty Four Lakh only) under Section 125 ofthe Customs Act, 1962

32,E I refrain from imposing any pendty on M/s. Shrusti Ceramics h/t. Ltd.,
under Section 112(a)& (b) of the Customs Act,\962.

32.9 I impose a penalty of Rs.5,OO,OOO/- (Re. Five Lakh only) on M/s. Shrusti
Ceramics Pvt. Ltd., under Section 1 14AA of the Customs Ac1,1,962.

32.10 I refrain from imposing any pena.lty on M/s. Shrusti Ccramics Pvt.Ltd., '.
Bharuch under Section 117 ofthe Customs Act,1962.

32.11 I impose a penalty of Rs.2,OO,OOO/- {Rupees T\ro Lakh only) on Shri
Dhulabhai M Patel, Director of M/s. Shrusti Ceramics Pvt. Ltd.. Bharuch undcr
Section 112(a)(ii) of the Customs Act, 7962.

32,L2 I impose a penalty of Ro.2,OO,OOO/- (Rupees Ttlo Lakh only) on Shn
Dhulabhai M. Patel, Director of M/s. Shrusti Ceramics Pvt. Ltd.. under Section
114AA ofthe Customs Acl, 1962.

32.13 I refrain from imposing any penalry on Shri Dhulabhai M. Patel, Director
of M/s. Shrusti Ceramics Pvt. Ltd., Bharuch under Section I 'l 7 of the Customs
4ct,1962.
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32,7 I impose penalty of Rs.73,88,239l- (Rupees Seventy Three Lakh, Eighty .

Eight Thousand, Two Hundred and Thirty Nine Onlyl plus penalty equal to the
applicable interest under Section 28AA of the Customs AcL, \962 payable on the
Duty demanded ald conhrmed above on M/s. Shrusti Ceramics Pvt. Ltd. under
Section 114A of the Customs AcL, 1962 in respect of Bills of Entry detailed in
Annexures A-7, A-2, A-3, and A-4 of the Show Cause Notice. However, I give an
option, under proviso to Section 114A of the Customs Act, 1962, to the importer,
to pay 25o/o of the amount of total penalty imposed, subject to the payment of
total duty amount and interest confirmed arld the amount of 15'k of penalty
imposed within 30 days of receipt of this order,



33. This order is issued without prejudice to any other action that may be taken
under the provisions of the Customs Act, 1962 and Rules / Regulations framed
Lhereunder or any othcr law for the time being in force in the Republic of India.

34. The Show Causr: Notice No. VlllllO-O4 /Pr.Commr. /O&h /2021-21 dated
19.O8.2O21 is disposed off in above terms.

-)
(Shiv Kumar Sharma)
Pnncipa Commissioner

DIN : 2O24O77 1MNOOOO502sCF

F.No. VIII/ 1O-O4/ Pr. Commr/ O&A/ 2O2l-22 Da.tezO9.O7.2024

BY Spced Post /Hand Delivery/Email

Copv to: -

*
?/t-r

(i)
(ii)
(iii)
(iv)
(v)

(vi)

The Chicf Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.
The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
The Dcputy Commissioner of Customs, Customs House Hazira, Surat.
The Deputy Commissioner of Customs, SIIB, Surat.
The Superintendent, System, Customs, HQ (in PDF format) for uploading
the order on the O{ficial website of Customs Commissionerate,
Ahmedabad.
Guard File
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To.

rtW". Shrusti Ceremics Fet. Ltd.,
, 7/ eloc[ No.428. Opp. Vaseta G.N.A.Q.,\/ O.N.G.C. Srarion. Villagc Doliya,

Bharuch, Gujarat-392001 ;

(iifShri Dhulabhai M. Patel,
Director of M/s, Shrusti Ceramics Pvt. Ltd,,
Block No. 428, Opp. Vaseta G.N.A.Q.,
O.N.G.C. Station, Village-Doliya,
Bharuch, Gu3arat 39200 'l 

.


