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Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-LO-2O26-2O27 dated
02.09.2026 in the case of M/s Van Oord India P\71. Ltd. 2OL, 2nd' Floor,
central Plaza, L66, C.S.T. Road, Kalina, santa cntz East, Mumbai,
Maharashtra - 4OOO98.

1 Rq qfuFf; fr rq rR ffi qr& t, sfr qfrT56 e-fr.r + ftq fr,{la q-q6 ft wrft {t

1. This copy is granted free of charge for private use of the person(s) to whom it is sent.

2. {s qrt$ t qrtgs m€ fi qft qq qrtqr fi l-rfr ft ftc qr{ h rn* frm Ew, s-.cr{ Ue qr{_A{r+{

BTfi-ft-q qqTff{Tur, q'Erl-ET6tr< f;d +1{s B{rtrr * R-€d qfre 6-{ {fiTr tl ffiq r6rq-+ tRqrt,
tr+n Ec+, silTr< {?+' gq t{rd.{ Brffiq;qm-fdq-{ur, E{ft qfrq, qEqrft t144, ffieR T{rt sf, +
il-g t, ffiu< TrR, 3TslG[T, 3r6l-{T{E-380 oo4 6} (*tfd *fi flRqt

2. Any person deeming himself aggrieved by this Order may appeal against this Order
to the Customs, Eicise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be

addressed to the Assistant Registrar, Customs, Excise and Service Tax Appellate
Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,

Asarwa, Ahmedabad - 380004.

3. so erftq yr€q ri. fi.q.s t ilkf, fr qrfi qrQqr sqr{ fr{r E-e.s (BrfrdTl 1M, 1982 h
ft-qq 3 * w ftqq (2) t G'fr"ffis qffii drcr f,€f,TeR Rq qr$r so erfre fr qn rRd fr {rfuq
frqr qrq 6r11fte qr?qr * G--{E Brfi-f, ft.Tt A, srft fr s?rfi A Yffi {iqfl fi qr( 1s-a-t t;nu fr
slT q-{ Tft TqrF1-6 Afi flRqyr srfto fr s*iftril qfi <r-dr+q fr qr< Tffi fr 3r}fr{ fr.q sri
qrRqr

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons

specifi-ed in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982- It shall be

fiied in quadruplicate and shall be accompanied by an equal number of copies of the
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order appea1ed against (one of which at least sha-ll be certified copy). A11 supporting
documents ofthe appeal should be forwarded in quadruplicate.

+. erfi-.t Frqt auqt qr G*+rr qq erftq h 3n{rr qnft-q *, qr< vffii t <tt*E ff qrqrft iln sq} qrE

ft"q eTacr * At-d 3Tfi-{ ft,Tq fr, Bqft fr s-d-ff fr qM rtq-{F fr qTq?ft F-{t + 6q fr 6c rf6
trtrlftr"(cR+ft)l

4. The Appeal inciuding the statement of facts and the grounds of appeal sha-I1 be fi1ed
in quadruplicate and sha11 be accompanied by arr equal number ofcopies ofthe order
appealed against (one of which at least shall be a certified copy.)

5. qftq 51 qrr eiiff qffir m t altr lni Et Tilerr r.ni ffffi n-6 em-+r Gq-{q * R'{r 3Tft{ + srirrt
*+qg qffi * 3it,td i-qlrrrm srGq ci Efrflr.rirdrfiqrd{r{ *;qiftr rr;n qrBrrr

5. The form of appeai shall be in English or Hindi and should be set forth concisely and
under distinct heads of the grounds of appeals without any argument or narrative
and such grounds should be numbered consecutively.

c. *ft-q ffq-r {am eTf$ft{q, t q62 ff {ra 1 29 i1 t w-a;fr + 3ir.fd ft?rfft-d fie ftq Fqrt T. ftd
Fq-{ a, {6t + Atrr rfi {T$qrrr i'+ ff snw t;qrqrftrfilr ff fid + qaq+ ft-eR t rrq r{
t +ift--+ qtrr grcz i .qft,r; q-<r'ff flrr,.ft iln qA qt{r grcE e1ftq } qq-{ } qrrr {iqff fr-qr qrr{rnt

6. The prescribed fee under the provisions of Section 729A of the Customs Act,7962
sha11 be paid through a crossed demand draft, in favour of the Assistant Registrar of
the Bench of the Tribuna-1, of a branch of any Nationa-lized Bank located at the place
where the Bench is situated and the demand draft shal1 be attached to the form of
appeal.

z. qq 3{Aqr } GF-a frTr cldqi, cicr< {ffi r.,ri i-sr6{ Brffiq;qrqTltr+-ror t gq } 7.S% q{i cJ6
em-+ t1"+qd grrr+r +,[E-+< t eltr+rgrcr-{r w-5t rftfi grrr+r}flttA-{lE esqsr g+-am +-(+
arft{ffqrqrcF-ft*r

7. An appeal against this order shall 1ie before the Tribunal on pa5rment of 7.5%o ol tl:re
duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute".

8. ;qrqrdq q"+ srFlFw, 1870 + siiltd frqmad ftq er{s'r{ riqtr fru.rq qrtel ft xfr w evXm
;qrqrdq {"+ ft-+-c {{n *rr qGqr

8. The copy of this order attached therein should bear an appropriate court fee stamp
as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/ 1O- 14lCommr./O&A /2023-24 dated O4.O9.2O23
issued by the Commissioner, Customs, Ahmedabad in the case of M/s Van Oord India
Pvt. Ltd. 2O1,2nd F1oor, Centra-1 Plaza, 166, C.S.T. Road, Kalina, Santa Cruz East,
Mumbai, Maharashtra - 400098 & Shri Umesh Ka1e, Technical Administrator/Logistics

Executive of M/s. Van Oord India Private Limited, Mumbai.
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Brief facts of the case:

M/s. Van Oord India Private Limited, Mumbai (IEC No. O3O2O72195), having
registered office at2Ol,2nd Floor, Central Plaza, 166, C.S.T. Road, Kalina, Santacruz
East, Mumbai, Maharashtra - 400098 (hereinafter referred to as "the Importer" or "the
Noticee" for the sake of brevity) is a leading international contractor specializing in
dredging, marine engineering and offshore projects (oil, gas and wind).

2. The specific intelligence developed by the Officers of Directorate of Revenue

Intelligence, Jamnagar Regional Unit indicated that M/s. Van Oord India Private

Limited, Mumbai(IEC NO. O3O2O72195), having registered Office at 2O1, 2nd Floor,

Central Plaza, 166, C.S.T. Road, Kalina, Santacruz East, Mumbai, Maharashtra -

400098 (hereinafter referred to as "the Importer") have imported two old and used T\rgs

viz. Tug Coastal Rambler (IMO 9304904) and Tug Coastal Voyager (IMO 9660322) with
consumables on re-export basis al Hazira Port by wrongly availing the benefit under
Notification No.72/2017-Customs dated 16.08.2017 . On verification of the data, it was

found that M/s. Van Oord India Private Limited, Mumbai (IEC No. O3O2O72195) had

filed following two Bills of Entry by wrongly availing exemption under Notification

No.7 2 / 2O1 7-Customs dated I 6. 08. 20 L7 at Hazit a Port.

Table- 1

Bill of
Entry No.&
Date

Description of goods Assessable
Value of the
goods

Duty paid

7960728/
07.o9.20L8

TEMP.IMP.ON RE-EXPORT BASIS ONE
UNIT USED TUG ''COASTAL RAMBLER"
NETHERLANDS, BUILT 2OO4 IMO
NO:9304904 (AS PER INVOICEI

21,58,88,879 5,93,694

8712607 I
02.t1.2018

TEMP IMP.ON RE-EXPORT BASIS OLD
& USED TUG COASTAL VOYAGER IMO
NO 9660322 (AS PER INVOIqE)

43,41,1 1,438 11,93,806

Total 65,00,00,317 17,87,5OO

4. Notification No.72/2O17-Customs dated 16.08.201.7 provides exemption to

Machinery, equipment or tools, falling under Chapters 84, 85, 90 or any other Chapter

of the First Schedule to the Customs Tariff Act, 1975 (51 of 1975). Therefore, it appeared

that the subject goods viz. Old. and used Tugs are not Machinery, equipment or tools

and hence cannot be termed or classified as Machinery, equipment or tools.

S. In the above said two Bills of Entry, the Importer claimed and availed exemption

of g,oh of BCD, applicable SWS & full IGST under Notification No.7212O17-Customs

dated 16.08.2017. The Importer claimed and availed benefit of S1.No.553 of Notification

No.5O/2017 Customs, dated 30.06.20 L7 for Basic Customs Duty and paid effective rate

of Soh. For IGST, the Importer opted S1.No.248 of Schedule-I of Notification No. 0I /2OL7-
Integrated Tax (Rate), dated 28.06.2O17 which suggested applicable rate of 5% IGST,

but by virtue of Notification No.72/2O17-Customs dated 16.08.2017, they had

wrongfully availed exemption from payment of applicable IGST also.

6. Shri Umesh Kale, Technical Administrator/Logistics Executive of M/s. Van Oord

India Private Limited, in his statement dated 15.05.2023 admitted that the goods i.e.

two Tugs viz. Tug Coastal Rambler (IMO 9304904) and Tug Coastal Voyager (IMO

9660322), imported under Bi1ls of Entry No.7960728107.O9.2O18 &

8T 1260T /O2.lL.2OL8 do not fatl und.er the category of Machinery, equipment or tools

as mentioned in Notification No. 7212o17-Customs dated 16.08.2017 and therefore, the

exemption claimed by them was not available on the goods imported under above said

two Bills of Entry. He was also shown the documents such as Registration Certificate,

sheets mentioning Technical Specification, Charter Party Agreement in respect of both

the tugs and admitted that the goods were actually Tugs which did not fall under the
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category of Machinery, equipment or tools as mentioned in Notilication No.7212077-
Customs dated 16.O8.2017 .

7. Thus, it appeared that the Importer had wrongfully availed the exemption under
Notification No.7212017-Customs dated 16.08.2017 and thereby availed ineligible
exemptions in respect of BCD, SWS and IGST respectively on the import of two old and
used T\rgs viz. Tug Coasta-l Rambler (IMO 930490a) and Tug Coastal Voyager (IMO
9660322) with consumables on re-export basis, which had rendered the imported Tugs
liable for confiscation in terms of Section 111(o) of the Customs Act, 1962. The
Importer contravened the provisions of the Customs Act, 1962, by wrongly availing the
benelit of Notification No.72/2O17-Customs dated 1,6.08.2017. Shri Umesh Kale,
Authorized person of the Importer admitted to have wrongly availed the benefit of
exemption Notification and by wrongly availing the bene{it of exemption Notification,
violated various provisions of the Customs Acl, 1.962. It therefore, appeared that the
action plan to evade the duty was prepared by or on the direction of Shri Umesh Ka-le
and, thereby, undue benefits under Notification No.72/2O17-Customs dated
16.08.2017 }:,ad been taken by the Importer. He had consciously and deliberately dealt
with the goods which he knew or had reasons to believe were iiable to confiscation under
the provisions of Section 111(o) of the Customs Act, 1962 in respect of goods imported
by wrongly availing the benefit of exemption Notification No.7212017-Customs dated
16.08.2017. By these acts and omissions, he had rendered himself liable for penalty
under Section ll2(al & 112(b) of the Customs AcL,1962. Further, as he had also violated
the provisions of Section 17, 46 and 50 of the Customs Act, 1962 he was also liable to
penalty under Section 117 of the Customs Act, 1962. Since he had knowingly made,
signed or used or caused to be made, signed or used declarations, statements and/or
documents and presented the same to the Customs authorities, which were false and
incorrect in as much as they did not represent the true, correct and actual nature of the
imported goods he was also liable for penalty under Section 1 14AA of the Customs Act,
t962.

8. The duty evaded by the Importer by wrongly claiming benefit of Notification No.
72 / 2O17-Customs dated 16.08.2017 was:

Table-2

Sr. No. Item Description

Duty Payable

BID
No.796O72al
07.09.2018
Tug - COASTAL
RAMBLER

B/E No.
8712607 I
02.11.2018
Tug - COASTAL
VOYAGER

1 Assessable Value (in Rs.) 21,58,99,979 43,47,1 1,438
2 BCD @ 5% (in Rs.)

(Importer has opted 51. No. 553 of
Notifrcation No. 50 / 2O17-Cus, dated
30.06.2017 in the Bilis of Entry)

1,o7,94,444 2,17,O5,572

o Social welfare surcharge @lOo/o on BCD (in
Rs.) 1o,79,444 21,7O,557

4 Total Customs Duty (in Rs.) 1,18,73,888 2,38,76,129
5 Value for IGST (in Rs.) 22,77,62,767 45,79,87,567
6 IGST @5o/o (in Rs.)

(Importer has opted S1.No.248 of Schedule-
I of Notification No. 0 I / 2Ol7 -Integrated
Tax (Rate), dated 28.06.20171

1,13,88,139 2,28,99,378

Total Duty Payable (in Rs.) 2,32,62,026 4,67,75,507
8 BCD & SWS already paid as per Importers'

assessment (in Rs.) 5,93,694 1 1,93,806
9 Differential Duty yet to be paid (in Rs.) 21261681332 4155,81,7O1
10 Total Duty to be paid in respect of both the

Bills of Entry 6rg2r5OrO33
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9. A show cause notice was issued to the importer as to why:-

(U The Bills of Entry bearing Nos.796O728 /07.O9.2O1A ar,.d 8712607 / 02.ll.2O7a
filed for import of two old and used Tugs viz. T\rg Coastal Rambler (IMO 9304904) artd
Trrg Coastal Voyager (lMO 966O322) with consumables on re-export basis should not be

reassessed alrd the benefit of Notification No. 72l2Ol7-Customs dated 16'O8.2017
should not be denied;

(iil The differential Duty, as mentioned in Table-2, amounting to Rs.6,82'5O'O33/-
should not be demanded and recovered from them under Section 28(4) of the Customs
Act, 1962 alongwith applicable interest under Section 28AA ibid;

(fffl The goods i.e. two o1d and used T\:gs viz. Tug Coastal Rambler (IMO 9304904)
and Tug Coastal Voyager (IMO 9660322) with consumables on re-export basis imported
under Bills of Entry bearing Nos. 7960728 /O7.O9.2O18 atd a7 72607 /02-17.2014
va-lued at Rs.65,OO,OO,317/- should not be heid 1iab1e for confiscation under the
provisions of Section 111(o) of the Customs Act, 7962;

flvl Penalty should not be imposed upon them under Section 112(a) & 112(b) of the

Customs Act, 1962 for goods mentioned at (iii) above and Penalty should not be imposed

upon them under the provisions of Sections 114A, 114AA and 117 of the Customs Act,

7962.

(vil Also, as to why Penalty should not be imposed on Shri Umesh Kale, Technical
Administrator/Logistics Executive of M/s. Van oord India Private Limited, under
Sections 112(a) & 112(b), Section 114AA and Section 117 of the Customs Act, 1962.

10. The Principal Commissioner of Customs vide OIO No' AHM-CUSTM-000-
pR.coMMR-38 -2024-25 dated O8.O8.2024 relied on Honble Delhi Tribunal identical
case in the case of Shipping Corporation of India Ltd. vs. Commr. of Cus. (Import),

Mumbai reported in 2OI4 (312) E.L.T. 3OS (Tri. - Mumbai), and also Hon'ble Chennai
Tribunal in the case of International Seaport Dredging Ltd' vs- Commr. of Cus.,

Tiruchirapalli reported in 2019 (366) E.L.T. 7n pn.- chennai) wherein it was held that
tugboats imported are not machinery, equipment or tools, as these were specifically
covered under Chapter Heading 8904 and were not entitled to the benelit of Notification

No.72 I 2Ol7 -Cus dated 16.O8.2o17.

(i) Therefore, the benefrt of Notifrcation No.72/2o17-Customs dated 16.08.2O17

claimed by M/s. Van oord India Pvt. Ltd was denied and the demand of Differential

Customs Duty amounting to Rs.6,82,5O,033/- along with interest was confirmed for the

import of two old a]1d used T\.rgs viz. two oid and used 'I\gs viz. Tug coastal Rambler
(IMO 9304904) and Tug Coastal Voyager (IMO 966C322) under Bill of Entry
Nos.796O728 /07 .O9.2018 and a712607 / 02.11.2O1A respectively by M/s. Van Oord

India Pvt. Ltd., under section 28(4) of the customs Act, 1962 read with Section 28(8) of

the Customs Act, 1962.

(ii) He also held the old and used T\rgs viz. two old al1d used Trrgs viz. Tug coastal
Rambler (IMO 9304904) and Tug Coastal Voyager (IMO 9660322) under Bill of Entry
Nos.796O728/O7.O9.2O18 and 87 72607 / 02.77.2018 respectively valued at Rs'

65,00,00,317/- liable for confiscation under Section i 11(o) of the Customs Act' 1962

and gave the option to redeem the goods on payment of Fine of Rs.6,50,00,O0O/- under

Section 125 of the Customs Act, 1962.

(iii) He also imposed penalty of Rs'6,82,50,O33/- plus penalty equal to the applicable

interest under Section 28AA of the customs Act, 1962 payable on the Duty demanded

and confirmed above on M/s. VaI1 Oord India Pvt. Ltd under Section 114A of the

Customs Act, 7962.

(iv) refrained from imposing aay penalty on M/s. Van Oord India Fvt. Ltd., under

Section 112(a)& (b) of the Customs Act,l962.
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(v) imposed a penalty of Rs.5,00,000/- on M/s. Van Oord India Pvt. Ltd under
Section 114AA of the Customs Act,7962 but refrained from imposing any penalty on
M/s. Van Oord India Pvt. Ltd under Section 117 of the Customs Ac1,7962.

(vi) imposed a penalty of Rs.5,OO,OOO/- eaeh on Shri Umesh Kale, Technical
Administrator/ Logistics Executive of M/s. Van Oord India Private Lirnited under Section
112(a)(ii) of the Customs Act, 1962 and under Section 114AA of the Customs Act, 7962
but refrained from imposing any penalty on Shri Umesh Kale, Technical
Administrator/Logistics Executive of M/s. Van Oord India Private Limited under Section
1 17 of the Customs Acl,l962.

11. The importer preferred an appeal before the Hon'b1e CESTAT, Ahmedabad, who
vide Fina-l Order No. 1 lO39-llO4O /2025 dated 13. 1 1.2025 partly allowed the appeal of
the importer by way remand by rendering that:

(i) tugboats imported by the importer were not machinery, equipment or tools
under Chapter 84, 85 & 90, as these were specifically covered under Chapter Heading
8904, and therefore, two tugs imported by the importer were not entitled to the beneiit
of Notification N o.7 2 / 20 17 - Cus. dated 16.Oa.2O 1,7 .

(ii) concurred with the view of the Adjudicating Authority on confiscation of two
seized tug boats valued Rs.65 Crores and held that the importer was entitled to the
drawback benefit under Section 74 of t]:,e Customs Act, 1962.

(iii) that quantum of redemption fine to be imposed in lieu of confiscation should be
governed by the amount of benefit that would have been accrued to the importer and
directed the Adjudicating Authority to flrst compute the differential duty payable by the
importer after allowing the drawback bene{it to them and then decide the quantum of
redemption fine.

(iv) penalty under Section 114A to be imposed on the importer as per the differential
duty payable.

(v) Set aside the penalties lmposed by the adjudicating authority under Section
i 14AA on both importer and Shri Umesh Kale.

(vi) imposed a penalty of Rs. One Lakh instead of Rs.5 lakhs by the adjudicating
authority on Shri Umesh Ka.1e under Section 112(a)(ii) of the Customs Act,7962.

REMAND PROCEEDINGS

12. In pursuance to the Hon'ble CESTAT, Ahmedabad, Final Order No.11039-
IIO4O/2O25 dated 13.11.2025, I take up the adjudication on the following issues.
Since, the issue of entitlement of Notifrcation No.72/2077-Cus dated 16.O8.2017 and
the consequent conhscation of the two seized tug boats has been upheld by the Honble
CESTAT, the only issue remain to be adjudicated is the computation of differential duty
after allowing the drawback benefit to the importer and then decide the quantum of
redemption line and also penalty under Section 114A of the Customs Act, 1962.

PERSONAL HEARING

13. Upholding the principles of natura-1 justice, a personal hearing [in virtual mode]
was granted to the importer on 30.06.2026. Shri B. Venugopal, Advocate appeared on
behalf of both the noticees, the importer and Shri Umesh KaJe, l,ogistic Executive of the
importer and submitted that the matter may be decided on the basis of Hon'ble CESTAT,
Ahmedabad, Final Order No. 1 1039- 1 1040 /2025 dated i3. 1 1 .2025 and requested for a
ienient view on the penalty and also requested 1O additional days to frle their
submissions.
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WRITTEN SUBMISSIONS

14. M/s. Van Oord India Private Limited and Shri Umesh Kale, Technical
Administrator/Logistics Executive of M/s.Van Oord India Private Limited submitted
their additionat written submission vide maii dated 09 .O7 .2026, wherein they interalia
stated as under:

lil that in terms of the proviso under Section 28(1)(a) of tJ:e Customs Act, 1962,

before the issue of a show cause notice the proper officer shall hold pre-notice

consultation with the person chargeable with the duty or interest in such manner as

may be prescribed and invited attention to the Pre-notice ConsultaLion Regulations,
2O18, and cited the decision of the Hon'ble High Court of Delhi In the case of Gulati
Enterprises vs. C.B.I. & C as reported in (2023) 2 Centax 98 (Det) and Victory Electric
Vehicles International Pvt. Ltd. as reported n (2022], 1 Centax 29 (Del), and stated that
since Pre-notice Consultation has not been done by the Department, with Varr Oord

and Umesh KaJe, which has caused prejudice to the respondents and to that extent the
present proceedings have been vitiated by not complying with the statutory provisions;

(ifl that Coastal Rambler was imported on a temporary basis under B.E. No.

7960728 dtd. 7.9.2018 for the said oNGC Dredging Project; that the vessel is registered

in Netherlands and was built in 2OO4; that the Tug was cleared on payment of duty of
Rs.5,93,694 and Van Oord executed a Bank Gualantee No. 811-02-0077210 dated

15.9.2018 given by DBS Bank, Mumbai for an amount of Rs. 2,27,00,000/-; that the

va-lidity of ba]1k guarantee was valid upto 15.L2.2oI8. On the basis of the request made

by the Importer, the validity of the BG was extended upto 15.3.2019; that Bank
Guarantee was issued by the DBS Bank Ltd., Mumbai Branch, a]1d the validity of the

re-export bond was also extended upto 15.3.2019 and the differential duty and interest

has been paid by Van Oord which has been accepted by the Customs Department; that
the Coastal Rambler completed its operations in terms of the contract entered into with
oNGC on or around 24.72.2078l. that a_fter completing the dredging operations the Tug

coastal Rambler was exported under the cover of s.B. No. 9866006 dated 24.72-2018
which was filed for re-export along with Export Invoice No. 343382/C.Rambler/ 1-REXP

dtd.19. 12.2018; that the Dy. Commissioner ol Customs, Custom House, Hazira issued

a Certificate dared 24.12.2018 to the effect that Coastal Rambler has been converted

from coastal Run to Foreign Run on 26.12.2OLa at 16:50 hours at Adani Hazira Port.

Port clearance No. F-677/18-19 dated 26.12.2018 was aLso issued by the Supdt.

Custom House, Hazira; that the Original Bank Guarantee No. 811-O2-OO772|O dtd.
15.9.2018 and 5.12.2018 which was valid upto 15.3.2019 for an amount of Rs'

2,27 ,OO,OOO / - was released by the Supdt. of Customs, Custom House, Hazira vide letter
F.No.CH/Hazir a/BG I 1068 / 18- 19 dtd. 28.7.2019 addressed to the Bank Manager, DBS

Bank Ltd., Mumbai - 4OO O2l;

(fiil that the Coastal Voyager was imported on a temporary basis under B'E' No'

a7 72607 dtd. 2.1 1.2018 for the said oNGC Dredging Project; that the vessel is registered

in Netlrerlands ar]d was built in 2o72t tLrat the Tug was cleared on paJrment of duty of
Rs. 11,93,8O6; that Van Oord executed a Bank Guarantee No. 811-02-0077719 dated

13.11.2018 given by DBS Bank, Mumbai for an amount of Rs' 4,55,82,000-00/-; that
the validity of bank guarantee was valid tp to 12.O2.2O 19; that Coastal Voyager

completed its operations in terms of the contract entered into with ONGC on or around

7A.1.2.2O1A and after completing the dredging operations the Tug coastal voyager was

exported under t]]e cover of S.B. No. 9709245 dated 18.12.2O18, along with Export

Invoice No. 343382 /C.Yoyager/ l-RE dtd. L7 .72.2018. The export value was declared at
Rs. 40,15,59,437.50 FOB; that the Dy' Commissioner of Customs, Custom House,

Hazira issued a certificate dated 18. 12.20 18 to the effect that coastal voyager has been

converted from coastal Run to Foreign Run on 79.\2.2OI8 at 17:30 hours at Adani

Hazira Port. Port clearance No. F-662/18-19 dated 21..12.2018 was also issued by the

Supdt. of custom House, Hazira; that the differential duty has been paid by the Importer

at the rate of Sok / 15%o as the case may be, in terms of Not. No.50/2017-Cus dated

3O.6.2Ot7 as amended by Not. No.6/2018-Cus dated 2.2.2018 vide S1.No.553; that in
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the instant case, since the re-export of Coastal Rambler took place ot 24.12.2018 i.e.,
after a period of three months from the date of importation, the differential duty at 15%

was required to be paid in terms of Not. No.72/2017-Cus dated 16.8.2017. This has
been paid by Van Oord;

(ivl that the words "Machinery, equipment or too1s" mentioned in Not. No. 72/2017-
Cus dtd.16.08 .2017 have not been defined and in the absence of a statutory definition
of the words "Machinery, Equipment or Tools, the said goods (Tugs) are required to be
classified as to how the said goods are understood or described in commercial parlalce.
Further, the classification of the said goods would also depend on their functions and
the use for whlch they are put to as available in the technica-l dictionaries; that in this
connection they referred and relied upon the following definitions of the word
"Equipment":

(a) Foreign Trade Policy 2OI5-2O2O, Para 9.08 defrnes Capital Goods as
foliows:'

"Capital Goods": means any p1an, machinerv, eouipment or accessories required
for manufacture or production, either directly or indirectly, of goods or Q1
renderin servlces including those required for replacement, refrigeration
equipment, power generating sets, machine too1s, equipment and instruments for
testing, research and development, quality and pollution control.

(b) The Law Lexicon by P. Ramanatha Aiyer

Equipment: A ship was part of the 'equipment'of the business of the ship owner
whose ship carries Ore/bulk/Oil. - Coltman vs Bibby Tankers Limited (1987) 3, A11

ER 1068, 1071 (HL).

(c) Section 2(22) of the Customs Act, 1962 defines goods as follows:

"Goods" includes, Vessels; Aircrafts; and Vehicles Stores; Baggage; Currency and
negotiable instruments; ald any other kind of movable property"

(d) Lawinsider.com gives the following definitions, for 'Movable Property', 'Goods'
and Equipment'.

Movable property means property of every description except immovable property.

Goods mean al1 the equipment, machinery , and/or ottrer materials that the
supplier is required to supply to the purchaser under the contract.

Equipment is all "equipment'as delined in the Code with such additions to such
term as may hereafter be made, and lncludes without limitation all machinery,
fixtures, goods, vehicles (including motor vehicles and trailers), and any interest,
in any of the foregoing.

(tv) that they also referred and relied upon the literature provided by the Internationa.l
Association of Dredging Companies in which it has been clearly mentioned that "lugs'
would come within the meanins of Auxiliarv Equipment. Auxiliary Equipment includes
a wide variety of equipment that are not dredgers, but are integra-l to supporting dredging
operations; that for the internationa-1 dredging contracts, trailing suction hopper
dredgers and cutter suction dredgers form the foundation of their dredging fleets; that
practically speaking, however, dredging projects also require an ample number of
floating auxiliary equipment; that those include:

Multicats
Healy lifting crane vessels
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Workboats
Tenders
Towboats, tugboats
Stationary or self-propelled barges
Anchor pontoons, floating line pontoons

Booster stations
Crew boats
Survey vessels.

(vil that it can be seen from the above definitions that the word 'Equipment'has a

wide connotation and the impugned goods, viz.,Tug 'Coastal Rambler'and T\rg 'Coastal

Voyager' which are auxiliary equipment necessary for dredging, and have been

imported temporarily into India for carrying out dredging operations against a contract

awarded by ONGC to Van Oord; that to put it differentiy, 'Coastal Rambler'and Tug

'Coastal Voyager'were imported into India temporarily for providing dredginq services to

ONGC in Adani HaztraPort; that in terms of definitions given above the impugned goods,

viz., T\rg 'Coastal Rambler'and Tug 'Coastal Voyager'were providing services to ONGC

and as such would fall within the delinition of 'Equipment';

(viil that in the light of the above definitions Van Oord submits that in the absence

of a definition in the tariff or fiscal entry with an explanation or a definition, the

understand.ing of the said goods in common trade parlance for the said goods is required

to be taken into consideration for determining the classification of a 'good'; that the

basic character, function and use of the said goods including for rendering services a-re

relevant factors while determining the classification of a product;

(viiil that the impugned goods are entitled to the benefit of exemption in terms of Not.

No.7212O17-Cus. Dtd. 16.8.2017, since the said goods (TuSs) have been imported into
India for rendering dredging services; that in the In the instant case, tJre Department

have not cited or placed on record any specific evidence to show that the impugned

goods do not come within the meaning of 'Equipment'and therefore are not entitled to
the benefit of Not. No.7212O17-Cus dated t6.8.2O17, except citing the decisions in the

case of International Seaport Dredging Ltd vs. Commr. of Cus. Tiruchirapalli-2O19(366)
EW 723 (Tri - Chennai) and Shipping Corporation of India Ltd. vs. Commissioner -
2074(312) ELT 305(Trib), which have not attained finality; that in the instant case

keeping in mind the definitions cited supra and read harmoniously would clearly show

that ltugs'come \Mithin the meaning of 'Equipment', as mentioned in Not. No.7212077-

Cus Dtd. 16.08.2017;that they cited the decision of Hon'ble Supreme Court rendered

in the case of Commr. Of Cus. (PREV), Gujarat vs. Reliance Petroleum Ltd. - 2008(2271

E.L.T. (S.C.) wherein the Apex Court inter alia, held as "It is well established that in
interpreting the meaning of words in a taxing statute, the acceptance of a particular

word by the trade and its popular meaning should commend itseif to the authority";

(inl that in terms of Sec. 74 of the C.A., 7962 when any goods are capable of being

easily identified which had been imported into India and upon which any duty has been

paid on importation and are entered for export the proper Officer makes an order

permitting clearance for exportation, 95o/o of such duty shall be paid as drawback

subject to the conditions mentioned therein; that in the decisions cited by the

Department itself, that if the fact of export of the imported goods is not disputed then

the said goods would be entitled to get drawback if duty is paid at the time of

importation; that in the instant case duty at of Soh or 15o/o as the case may be has been

paid at the time of importation and for the balance drty, bank guarantees were executed

and the sarne were cancelled after the export of the two tugs, viz.,Tug 'Coastal Rambler'

and Tug 'Coastal Voyager'were re-exported after completion of the dredging operations

in terms of the Contract with ONGC dtd 15.6.2O18; that in this connection they referred

and relied upon the following decisions:

a

a

a

a

a

a

a

O
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Birla VXL Ltd. vs. CCE, Chandigarh- 1998 (99) E.L.T.387 (Tri. - N. Delhi)
IOC Ltd. vs. CCE, Calcutta-Ii - 2OO4 11781 E.L.T. 834 (Tri. Kol.)

That in the above two decisions it was, inter alia, held that when imported goods

are re-exported they are not liable to duty in terms of the notification under which the
said goods have been imported and were re-exported within the time limits stipulated in
the said notification, subject to the entitlement as mentioned under Section 74 of the
Customs Act, 1962, and the regulations made there under;

(xl that the two decisions relied by the Department have not attained finality; that it
can be seen from the decisions cited by the DepaJtment, viz., Shipping Corporation of
India Ltd, vs. Commr. of Cus. (Import), Mumbai - 2Ol4 (3121 E.L.T. 305 (Tri. - Mumbai)
arrd Internationai Seaport Dredging Ltd. vs. Commr. of Cus., Tiruchirapalli - 2019 (3661

E.L.T.723 (Tri.- Chennai), have not attained linality. Further, in both the cases, Tribunal
as well as the High Court of Bombay have directed the Department to sanction drawback
/ refund of duty since the Tugs were re-exported.

(xil that in the instant case the impugned T\rgs viz., Coastal Rambler and Coastal
Voyager were imported at Hazira Port for carrying out "Maintenance Dredging Around
Wellhead Platform NTP-1 and Spoil Disposal offshore Against Tender No. Q16PC17005"
underthe coverof B.E. No.7960728 /7.9.20).8 and B.E. No.87126O7 /2.7l.2Ol8and
after completing first check and examination were re-exported under the cover of S.B.
No. 9866006 dated 24.12.2018 and S.B. No. 9709245 dated 18.12.2018, respectively;
that further it has been recorded that the Importer have complied $rith all conditions of
Not. No. 72/2O17-Cus and submitted all the relevant documents based upon which the
original Bank Guarartees and Re-export Bonds were cancelled and returned to Varr
Oord. [Pg. No. 93 and 123]; that it is therefore the submission of the Noticees that in
terms of Sec 128(1) of the Customs Act, 1962, the demand for the differential duty is
barred by limitation since, the question of mis-declaration, collation or any wilful mis-
statement or separation of facts does not arise in this case; that assuming without
admitting that the benefit of Not. No. 72/2077-Cus dated 76.A.2077 has been claimed
incorrectly, it is settled law that on that count penalties cannot be imposed on the
importer;

(xtt) that it is settled law that claiming an incorrect classi{ication or the beneflt of arr
ineligible exemption notification does not anount to making a false or incorrect
statement because it is not an incorrect description of the goods or their value but only
a claim made by the Importer and thus, even if the importer makes a wrong classilication
or claims ineligible exemption, he will not be liabie to pay differential duty and interest
thereon and pena.lties under Section 112(a), 11aA and 114AA of the Customs Act, 1962;
that in this connection cited the decision of Tribuna-l Hyderabad in case of CCE & ST
Hyderabad Ii vs. Sandor Medicaids Pvt. Ltd - 2019 (367) E.L.T. a86 (Tri - Hyd) 2019(367)
ELT A 318 (SC), and Lewek Altair Shipping Pvt. Ltd vs. CC Vijayawada - 2079 (3661
E.L.T. 318(Tri - Hyd), Midas Fertchem Impex P!t. Ltd. vs. Pr. Commr. of Customs
(Import) N. Delhi - 2023(3841 ELT 397 (TRI - DEL):

(xifi) that the demand, if any, beyond the period of limitation would not be sustainable
in 1aw, in as much as there was no suppression of facts, either in the description of the
goods or their va.luation; that the dispute is in respect of classification of the imported
goods and the claim for concessiona-1 rate of duty under the relevant notiflcation; that
as submitted supra, no penalties are leviable when the dispute relates classi{ication of
the imported goods and the claim for concessional rate ofduty; that in the instant case
and on the basis ofthejudicial decisions cited supra and the ratio decidendi laid therein,
penalties under Sec. 112(al, 112(bl, 114A and 114AA and 117ibid are not leviable on
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the Importer (Van Oord); that for the same reasons the penalties proposed to be imposed
on Shri Umesh Kale are also not sustainable in 1aw.

(xiv) that the impugned tugs where imported on re-export basis after pa1'rnent of
applicable duties; that after completion of dredging operations in terms of the contract
entered into by them with ONGC, the said tugs were re-exported as mentioned supra
and the Re-exports Bonds and Bank Guaraatees executed by them were cancelled and
returned to the importer, therefore the impugned goods are not available for
confiscations under Section 111(o) of the Customs Act, 7962; that it is settled law that
when goods are not available for conf:.scation, no redemption fine cal be imposed in lieu
of conflscation. In this connection Van Oord would like to refer to and rely upon the
following decisions:

r Shiv Kripa Ispat Pvt. Ltd. v. CCE, Nashik - 2009 (235) E,LT 623 (Tri'-LB)
. Associate Marketing Service v. CC, Airport -2006 (195) ELT 287 (Tri.-

Chennai) I
. Shiwalayar Spinning & Weaving Mills P. Ltd' v. CC, Amritsar- 2OO2 (1461

ELr 610 (T)
. Chinku Exports v. CC, Calcutta- 1999 (112) ELT 400 (T)

. Affirmed by S.C. 2005 (184) ELT A36 (S.C.)

. Prudential Pharmaceuticals Lld. v. CC-2OOl (136) ELT 1057 (T)

. Shilpa Trading Co. V. CC, Bangalore - 2OO8 (2241 ELT 453 (Tri. - Ban.)

ON AND FINDINGS

15. I have carefully gone through the records of the case and the remand order
passed by the Hon'ble CESTAT, Ahmedabad, vide Final Order No.1 1039-l7O4O 12025'
dated 13.1i.2025.

16. The issue in brief was whether two tugs viz. "Coastal Rambler" and "Coastal
Voyager" irnported by the noticee were "Machinery, Equipment or Tools" and whether
tJrey were entitled for availing benefit of Notification No.72/2o),7-Cus. dated

16.O8.2OL7. The noticee contended that these were "AuxiliarJr Equipment" and hence,

covered within the definition of "Machinery, Equipment or Tools" which entitles them

the benefit of above notilication. The adjudicating authority vide OIO No. AHM-CUSTM-

OO0-PR.COMMR-38-2O24-25 disa-llowed the benefrt of Notification No.72/2O77- Crts.

dated 16.08.2017 and confirmed the demand of customs duty of Rs.6.82 crores under
Section 28 of the customs Act, 1962, imposed redemption fine under section 125 of the

Customs Act, L962 and imposed penalties on the noticee and on the employees of the

noticee company under Section l74A/ ll4AA of the Customs Act, 1962. Aggrieved by

the OIO No.AHM-CUSTM-0O0-PR.COMMR-3A-2O24-25 dated 08.O8.2024 passed by the
principal commissioner, customs, Ahmedabad, the noticee preferred aI appeal before

the Honble CESTAT.

L7. I also find that the remand order passed by the Hon'ble CESTAT, Ahmedabad,

vide Finat order No.1 1o39-1lO4O 12025, dated 13.1 1.2025 has decided the larger issue

wherein:

(i) tugboats imported by the appellant are not machinery, equipment or tools under
Chapter 84, 85 & 9O, as these are specifically covered under Chapter Heading 8904,

and therefore, two tugs imported by the appellant in this case are not entitled to the

benefit of Notifr cattot No.72 /2017-Cus. dated 16.08.2O 17.

(ii) concurred vrith the view of the Adjudicating Authority on confiscation of two

seized tug boats valued Rs.65 Crores and hetd that t].e appellant is entitled to tl.e
drawback benefit under Section 74 of t}:Le Customs Act, 1962.

(iii) tllat quantum of redemption fine to be imposed in lieu of conliscation in this case

should be governed. by the amount of benefit that would have been accrued to the

appellant and directed the Adjudicating Authority to flrst compute the differential duty
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payable by the appellant after allowing the drawback benefit to them and then decide
the quantum of redemption fine.

(iv) penalty under Section 114A to be imposed on the appellant as per the differential
duty payable.

(") Set aside the penalties imposed by the adjudicating authority under Section
114AA on both the appellants.

(vi) imposed a penalty of Rs. One Lakh instead of Rs.S lakhs by the adjudicating
authority on Shri Umesh Kale (Appeilant No.2), under Section 112(a)(ii) of the Customs
Act,l962.

18. I find that, in their written submissions dated 09.07.2026, the noticee have
reiterated several contentions which had been raised before the original adjudicating
authority. To the extent such submissions seek to reopen the issues relating to eligibility
to Notification No.72 l2Ol7-Customs dated 16.08.2017 and liability of the goods to
confiscation, the s€une cannot be reconsidered in the present proceedings, these issues
having already been decided by the Hon'ble CESTAT. However, the submissions insofar
as they relate to computation of duty after a-llowing drawback and the consequential
quantum of redemption fine and penalty are considered hereinafter.

19. Therefore, the limited issue to be decided in pursuance to the remand order
passed by the Hon'ble CESTAT, Ahmedabad, vide Final Order No.11O39-llO4Ol2025,
dated 13.11.2025 is :-

(i) the computation of differential duty to be recovered under Section 28 of the
Customs Act, 1962 along with interest from the importer,

(ii) imposition of redemption fine under Section 125 of the Customs Act, 1962 and
imposition of penalty under Section 114A of Customs Act, 1962 on the importer.

20. In order to compute and verify the differential duty calculations, a detailed
verification report was sought from the jurisdictional Assistant Commissioner, Customs,
Hazira Port, being the port of import. The Assistant Commissioner, Customs, Hazira
Port after detailed verification sent their report vide letter dated 13.07.2026. The
differential duty calculations shown as under:-

21. I find that the rates of drawback on re-export of duty paid goods provided under
Section 74 of the Customs Act, 1962have been notified under Notification No.23/2008-
Customs dated O1.03.2OO8, which provides:-

Sr
No

Bill of Entrv No TUG
Assessable
Value (in Rs.) BCD @ 5%

(in Rs.)

ISwS
b,rcY"
lo" BCD

l{i" n".t

Iotal
Customs
Duty
(in Rs.)

[value
lrcsr

Iri" 

n".r

for rGST @5%
(in Rs.)

hotal
lpayaute

l*" '

Duty
(in

1

7960728 dated
07.o9.20ta

Coastal
Rambler 21,58,88,879

I

1 .o7.e4.444 
11o.7e,444

1, 1 8,73,888 
lrr,r 

r,Ur,' U' I

l, 1 3,88, 1 38 
12,32,62,0.26

2

87l26o7dated
02.1r.2018

Coastal
Voyager 43,4r ,1 1 ,438 2,17,O5,572lrr,.iO.rfl 2,38,7 6, t2g 

lOr,r 
r,rr,ru, I

2.28,99,37 8 
14,67,7s,s07

S.No Length of period between the date of clearance for
home consumption and the date when the goods are
piaced under Customs control for export

Percentage of import duty
to be paid as Drawback

1. Not more than three months 95'/o
2. More than three months but not more than six months 85'/o
ar) More than six months but not more than nine months 75V,
4 More than nine months but not more than twelve months 7O"/o

5 More than twelve months but not more than fifteen
months

65%

6 More than Iifteen months but not more than eighteen
months

60,k

7 More than eighteen months -NIL-
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In the instant case, I find that the bill of entry No. 7960728 dated 07.O9.2018 in
case of the Tug, viz., Coastal Rambler were placed for export vide Shipping Bill
No.9866006 dated 24.12.2OL8, and therefore, falls under the eligibility of Sr.No.2 above

(3-6 months), which attracts 85% of import duty to be paid as drawback. In case of bill
of entry No. 8712607 dated 02.11.2018 in case of the T\g, viz., Coastal Voyager were

placed for export vide Shipping Bill No.9709245 dated 18.I2.2O18, and therefore, falls
under the eligibility of Sr.No.1 above (0-3 montJ:s), which attracts 95o/o of import duty
to be paid as drawback.

22. Now, the difference between total duty payable and eligible drawback benefit is
as follow: -

Therefore, after allowing the admissible drawback benefit in terms of the

directions of the Hon'ble CESTAT vide Final Order No.11039-1lO4Ol2O25 dated

13.11.2025, the differential duty liability of M/s Van Oord India Pvt. Ltd. works out to
<58,28,079 /-.

23. The duty payment particulars for the said bill of entries as reported by the

Assistant Commissioner, Customs, Hazita Port are: -

Sr
No

Bill of Entry
No

IUG
Name

Assessable
Value (in Rs.)

Total Duty Payable
(in Rs.)

Export made
Shipping Bill No

vide Export made
Eligible
Drarvback
ir o/"1

Eligible
Drawback (in
Rs.)

Difference
between "Total
Duty Payable
'and" Eligible
Drawback"
(in Rs.) [col 5-91

I 2 3 4 5 6 7 8 9 lo

1

7960728
Dated
)7.O9.2018

Coastal
Rambler 21,58,88,879 2,32,62,026

9866006 dated
24.12.20t4

Between
3-6 Months 85"/o 1,97,72,722 34,89,3O4

2
37t2607
Dated
02. I 1.20 18

Coastal
Voyager +3,41,11,438 +,67,75,507

9709245 dated
ta.12.2014

Within
Months

3
95"/o 4,44,36,732 23,3a,775

rOTAL 7,OO,37,533 rOTAL 'r,42,O9,454 5A,24,O79

Bilt of
Entry No.
& Date

TUG
Name

Duty particulars Interest
Duty paid at
the time of
import
clearance
(in Rs.)

Duty paid
(in Rs.)

Total Duty
paid (Rs.)

Challan No. &
Date

Interest
paid (in Rs.)

Challan No. &
Date

Total
interest paid
(in Rs.)

7960728
dated
07.o9.2014

Coastal
Rambler

s,93,694/- 11,87 ,389 / -

34,89,3Os/-

cusls22ol 18-
19 dated
13.12.2018

48,797 l-
cusl s22ol 18-
19 dated
20.12.2018

2,9sO/- cus/s285/ 18-
i9 dated
20.12.2018

17 ,Oa,2221
Challan
a28/2O24 2s
dated
31.o7.2024

17,23,573/-
Challan
a2a/2024-25
dated
31.07.2024

84.21
Challan
83s12O24-2s
dated
07.oa.2024

L7,76,1621-

a7 12607
dated
02.77.2014

Coastal
Voyager

11,93,806/- 17,44,969 / -

233A,7751-

Challan
827 12024-25
dated
31.o7 .2024

tt,s8,64sl-
Challan
827 /2024-25
dated
37.07.2024

s6s/-
Challan
83412024-25
dated
07.o8.2024

Lt,59,2LOl-
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From the above payment particulars, I find that the differential duty liability
determined at {58,28,079/- stands discharged by the importer through the duty
payments made at the time of import and the subsequent pa5rments detailed above. The
amounts so paid are, therefore, liable to be appropriated against the differential duty
confirmed in these proceedings.

24. The details of Interest calculation worked out by the jurisdictional Assistant
Commissioner, Customs, Hazira Port are as below:

Sr.
No

Bill of Entry
No

Delay in
respect of
No of Days
till
t3.t2.20t4

Delay in
respect of
No of Days
till
o1.o8.2024

Interest Payable
CA l8o/o (for
Differential
Duty Paid on
t3.12.2Ot8)
tRs.)

Interest
Payable Gt:) lSYo
(for Differentiai
Duty Paid on
ot.o8.2024\
1Rs)

Total
Interest
Payable
(Rs.)

Interest
Paid till
date vide
various
Challans
(Rs)

Remaining
Interest yet
to be paid
(Rs.)

1
7960728

dated
07.o9.20t8

9B 2,t56 57,385 t7,76,t62 97,46L

2 8712607
dated

02.1.1.20t8

2,100 11,85,748 1 1,85,748 11,59,210 26,538

25. Further, as regards the confiscation of the goods, since they are not physically
available for confiscation, in such cases, redemption fine is imposable in light of the
judgment in the case of M/s. Visteon Automotive Systems India Ltd. reported at
2018 {OO9) GSTL Ol42 (Madf wherein the Honble High Court of Madras has observed
as under:

The penalty directed against the importer under Section 112 and the fine payable under Section
125 operate in two different fields. The fine under Section 125 is in lieu of confiscation of the
goods. The payment of fine followed up by payment of duty and other charges leviable, as per
sub-section (2) of Section 125, fetches relief for the goods from getting confiscated. By subjecting
the goods to payment of duty and other charges, the improper and irregular importation is sought
to be regularised, whereas, by subjecting the goods to payment of fine under sub-section (1) of
Section 125, the goods are saved from getting confiscated. Hence, the availability of the goods is
not necessarv for imoosinq the redemption fine. The openinq words of Section 125. "Whenever
confiscation of any goods is authorised by this Act ....". brinqs out the point clearly. The power to
impose redemption fine sprinos from the authorisation of confiscation of ooods provided for under
Section 111 of the Act. When once power of authorisation for confiscation of qoods qets traced to
the said Section 111 of the Act, we are of the opinion that the phLsical availabilitv of ooods is not
so much relevant.The redemption fine is in fact to avoid such consequences flowing from Section
111 only. Hence, the payment of redemption fine saves the goods from getting confiscated. Hence.
their physical availabilitv does not have anv sionificance for imposition of redemption fine under
Section 125 of the Act. We accordingly answer question No. (iii).

25A. I also frnd that Honble High Court of Gujarat by relying on this judgment, in the
case of Synergr Fertichem Ltd. Vs. Union of India, reported in 2O2O (33) G.S.T.L. 513
(Guj.), has held inter alia as under: -

774. ,.,.,. In the aforesaid context, we may refer to and rely upon a decision of the Madras High
Court in the case of M/s. Visteon Automotive Systems v. The Customs, Excise & Service Tax
Appeilate Tribunal, C.M.A. No. 2857 of 2011, decided on 1lth August, 2017 [20J8_19)_G-SJ.L.
142 (Mad.)1, wherein the following has been observed in Para-23;
"23. The penalty directed against the importer under Section 712 and the fine payable under
Section 125 operate in two different fields. The fine under Section 125 is in lieu of confiscation of
the goods. The payment of fine followed up by payment of duty and other charges leviable, as
per sub-section (2) of Section 125, fetches relief for the goods from getting confiscated. By
subjecting the goods to payment of duty and other charges, the improper and irregular
importation is sought to be regularised, whereas, by subjecting the goods to payment of fine
under sub-section (1) of Section 125, the goods are saved from getting confiscated. Hence, the
availability of the goods is not necessary for imposing the redemption fine. The opening words of
Section 125, "Whenever confiscation of any goods is authorised by this Act....", brings out the
point clearly. The power to impose redemption fine springs from the authorisation of confiscation
of goods provided for under Section 111 of the Act. When once power of authorisation for
confiscation of goods gets traced to the said Section 111 of the Act, we are of the opinion that the
physical availability of goods is not so much relevant. The redemption fine is in fact to avoid such
consequences flowing from Section 111 only. Hence, the payment of redemption fine saves the
goods from getting confiscated. Hence, their physical availability does not have any significance
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for imposition of redemption fine under Section 125 of the Act. We accordingly answer question
No. (iii):'

775, We would like to follow the dictum as laid down by the Madras High Court in Para-
23, referrcd to above"'

25B. As regards the quantum of redemption fine, I note that the Hoable CESTAT has
specifrcally directed that the quantum of fine should be governed by the amount of
benefrt which would have accrued to the importer, after allowing the drawback
admissible under Section 74 of tlale Customs Act, 1962. In the present case, after
allowing drawback of <6,42,09,454 / -, the residual duty incidence has been determined
at 15a,2a,O79 /-. I have also tal<en into consideration the aggregate assessable value of
the goods of {65,00,00,317 l-, rine nature of the contravention, the temporary character
of the imports, the fact that both tugs were actually re-exported after completion of the
contracted operations, and the overall duty benelit involved' Having regard to all these
factors ald the specific directions of the Hon'ble Tribunal, I consider redemption fine of
<45,00,000/- (Rupees Forty-Five Lakhs only) to be just and reasonable.

26. As regards penalty under Section 1 14A of the Customs Act, 1962,I frnd t]lat the
Honble CESTAT has specifrcally directed that the penalty under Section 114A is to be

imposed on the importer with reference to tJle differential duty payable after aliowing
the admissible drawback. Since the differential duty has been determined at
<58,28,0791-,I hold that M/s Van Oord India hrt. Ltd. is liable to penaJty under SecLion

114A of the Customs Act, 7962 accordingly.

27. As regards, imposition of penalty on M/s Van Oord india Pvt. Ltd under the
provisions of Section 114AA of tl.e Customs Act, 7962,I frnd that the CESTAT's order

has set aside penalty of Rs.S lakh imposed by the original adjudicating authority under
Section 114AA of the Customs Act, 1962, so I refrain from imposing any penalty on M/s
Van Oord India Pvt. Ltd under the said Section.

28. As regards Shri Umesh Ka.le, the Honble CESTAT has already reduced the

penalty imposed under Section 112(a)(ii) of the Customs Act, 1962 from t5,00,O00/- to

<1,OO,OOO/-. The said determination is binding in the present remand proceedings arld

accordingly the penalty under Section 112(a)(ii) stands at {1,00,000/-. I hnd that the

CESTAT's order has also set aside penalty of Rs.S lakh imposed by the original
adjudicating authority under section 114AA of the Customs Act, 7962 on Shri Umesh

Kale, so I refrain from imposing any penalty on Shri Umesh Kale under the said Section.

29. In view of the above, I pass the following order:

RDER::

(i) I allow the eligible drawback benefit of Rs.6,42,09,454/- (Rupees Six Crore,

Forty-Two Lakh, Nine Thousand and Fifty-Four only) accrued for export of the two old

aI1d used Tugs viz. two old and used Tugs viz. Tug coastal Rambler (IMO 93O49O4) and

Tug Coastal Voyager 0MO 9660322).

(ii) I confirm the differentia.l Customs Duty amounting to {58'28,079/- (Rupees

Fifty-Eight Lakh Twenty-Eight Thousand and Seventy-Nine only), being the differential
duty determined after allowing eligible drawback ot {6,42,09,454/- against the total duty
liability of {7,00,37,533/-, in respect of the two o1d and used tugs, namely Tug Coastal

Rambler 0Mo 9304904) and Tug coastal voyager (lMO 9660322), imported under Bill
of Entry Nos. 796O728 dated 07.09.2018 artd 8712607 dated 02.11.2018 respectively,

under section 28(4) read with Section 28(8) of the customs Act, 1962. I further
appropriate the amounts of duty already paid by M/s Van Oord India Pvt. Ltd., as

detailed in Para 23 above, against the aforesaid confirmed duty liability.

(iii) Interest at the appropriate rate shall be charged and recovered from M/s. Van

oord India Pvt. Ltd., under section 28AA of the customs Act,1962 on tJre duty confirmed

at (ii) above. In case of Bill of Entry No.7960728 dated O7.O9.2O78, the interest of
Rs.17,76,162/- has been paid by them against the interest payable Rs.18'73,623/-' I,
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therefore, appropriate the amount of Rs.77,76,1621- against the total interest payable

and order to recover the remaining amount of Rs.97,461l- (Rupees Ninety-Seven

Thousand and Four Hundred Sixty-One only) under the said Section. In case of Bill of
Entry No.B712607 dated 02.11.2018, the interest of Rs. 17,59,210/- has been paid by

them against the interest payable Rs. 1 1 ,85,7481-.I, therefore, appropriate the amount
of Rs. 11,59,210/- against the total interest payable and order to recover the remaining
amount of Rs. 26,5381- (Rupees Twenty-Six Thousand Five Hundred Thirty-Eight only)

under the said Section.

(i") I impose a penalty of Rs.58,28,O791- (Rupees Fifty-Eight Lakh, Twenty-Eight
Thousand and Seventy-Nine only) on M/s Van Oord India Private Limited under Section
l74A of the Customs Act, 1962 plus penalty equal to the applicable interest under
Section 28AA of the Customs Act, 1962 payable on the Duty demanded and confirmed
above. However, I give an option, under proviso to Section 114A of the Customs Act,
t962, to M/s Van Oord India Pvt. Ltd., to pay 25oh of the amount of total penalty
imposed, subject to the payment of total duty amount and interest conlirmed and the
amount of 25oh of penalty imposed within 30 days of receipt of this order.

(u) I impose redemption Iine of Rs.45,00,000/- (Rupees Forty-five Lakh only) on the
confiscated two oid and used T\rgs viz. Tug Coastal Rambler (IMO 93049O4) and Tug
Coastal Voyager (IMO 9660322) under Bill of Entry Nos.7960728107.O9.2018 and
87126071 02.11.2018 respectively valued at Rs. 65,00,00,317/- (Rupees Sixty-Five
Crore, Three Hundred and Seventeen only) under Section 125 of the Customs Act, 1962.

(vi) I order that the penalty imposed upon Shri Umesh Kale, Technical
Administrator/Logistics Executive of M/s Van Oord India Private Limited, under Section
112(a)(ii) of the Customs Act, 1962 stands at {1,00,000/- (Rupees One Lakh only), as

determined by the Hon'ble CESTAT, Ahmedabad vide Final Order No. 1i039-
llO4O 12025 dated 13.11 .2025.

The Show Cause Notice No. VIII/10-14lCornrnr,lO&,A12023-24 dated
04.O9.2023 is disposed of in above terms.

dti4 -ffi,l
(Manish Kulhary)

Commissioner
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BY Speed Post /Hand Delivery/Email
To,

1. M/s. Van Oord India Private Limited, 2Ol,2nd Floor, CentralPlaza, 166, C.S.T.Road, Kalina,
Santacruz East, Mumbai, Maharashtra - 400098.

2. Shri Umesh Kale, Technical Administrator/Logistics Executive
M/s. Van Oord India Private Limited, 2Ol,2rld Floor, Centra\Plaza, 166, C.S.T.Road, Kalina, Santacruz
East, Mumbai, Maharashtra - 400098.

Copv to:

The Chief Commissioner of Customs, CCO, Customs, Ahmedabad.
The Additional Director General, DRI, Ahmedabad Zonal Unit, Unit No.15, Magnet Corporate
Park, 100 Ft. Thaltej Hebatpur Road, Off. Sola Over Bridge, Ahmedabad - 380054.
The Additional Commissioner of Customs (TRC), Ahmedabad.
Deputy Director DRI, Regional Unit, Jamnagar lor information please.
The Deputy/Assistant Commissioner of Customs, Hazira Port.
The Superintendent (System), Customs HQ, Ahmedabad in PDF format for uploading on the
website of Customs Commissionerate, Ahmedabad.
Guard File.
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