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U5 Uie O iad @ [l QUGN & [07Q qU A ol wrdl § % ATH g6 SR (&l 7T €.

This copy is granted free of cost for the private use of the person to whom it is issued.

AT ATUTTT 1962 @1 URT 129 81 S (1) (FUT ¥2fuq) & i Frafafad 4y &
e & g § SIS Ifad I9 13y | AU BT 18D HEYH AT 8 A1 39 1Y BT Wi
@ adhE § 3 TR & ofey R Giug/wge gia (snded gy, faw Hamay, (e fawmm)
Fae anf, 9% e &1 e e WKd $R G954 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

frofaf@d 9= e/ Order relating to :

(%)

a9 & &0 | 31TTiad Hig ATd.

(a)

any goods exported

(9)

YRA § HTaTd ®X7 o 199! aTe B @rel 741 Afh YR § S T9ed R W IdR 7 T AT
U7 39 T QT W IR 91 & fore 2dfEa §rd IaR F W WR A1 39 T VT W IAR
Y HTe & 7§ 3rdfarg Ara € o .

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(M)

ATTe® SATUTTH, 1962 & A X adT 3ud A §91¢ 7 fFaay & dgd Yoo agdl &l
feraft.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

QA& G UF §I7d UHTael A [Arey Wed J W BIAT g1 foud $ild S9! S
31 e 3k 39 & g1y Fafafee s dau g1 afeu :

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

BTE Bl Tae, 1870 B HE §.6 AIUdT 1 & AU FIUIRd [T T IR 39 AW B 4 Hewi,
et e ufe & vary 99 @Y =maTay Yo fewe o g1 Tifeu.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(H)

T G & ATl 91 qe 3TaY B 4 Uled, afe; 8y

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M

A& U] & [T ofide @1 4 ufaai

(c)

4 copies of the Application for Revision.

(|)

TARIEUT 3de SR ®X4 & [ YIHYed HU-1gd, 1962 (FYT Wxfea) § FHulfyd wie ot
3= e, B, g, et ok fafdy #el & <fid & orefir sar & & 5. 200/-(FUQ & Y "Am=)AT
¥.1000/-(FTUT U Wk 077 ), 91 oft 7reen 8Y, € w9 g ymam & ymmfore gare d.sii.6
1 31 wiewt. afe gew, /I TAT ST, ST YT §8 @1 AR SR TUC TP a1 g1 399 FH
B ar 18 Wy & &7 § $.200/- 3R afe te @@ | sifys €1 9 i & ¥FU T $.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4. | AT 9. 2 & YU Giud AT & ATAT G HIHA & WA § gie BIS arad 39 1Y 4 Aed
HEqy Pxal g o 7 HEed Afufgn 1962 3 yRT 129 T (1) F T wid Hu-a 7
AP, 1T IATE Yoo AR qa1 o e sifirawor & wue Frafafed od w sl a3
THd §

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :
HHTRIe®, Hard IdIG Yoo d Udl @Y AUy | Customs, Excise & Service Tax Appellate
e, ufdedt &ty die Tribunal, West Zonal Bench

gt dford, sgard! Ha-, Ade fRUATR ga, | 20 Floor, Bahumali Bhavan,

SHHNEI, HeHSEIE-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

5. | diwmgres Sifefgw, 1962 o1 URT 129 T (6) & 3(efiH, HATed fufaH, 1962 HT YRT 129
T (1) & ¥+ ordla & g1y Fufalea oo Jau g3 T

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(@) | ordia @ gmfud ArAd ¥ oigl fpd HIHTRIed HATUBRT GIRT T 74T Yo N3 oTol YT T
a1 €8 $1 I$Y Ulg a1E ©U¢ 91 I9Y $H 1 dl TP R 9.

(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

@) | erdta @ gmfRrg ama # oret el Haes sfert gry amm T e SR s quT
g1 €8 P IHH Uig oe ©UT | e g dafe ud g are @ ofye T g a); ule geR

ug

(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

@M | srfter @ w=fRg ama § wef oot diarges ifireRY gr1 7 a1 Yo X AT ayT Tl
T 38 BT IHH AT A1 FUT § HfYF 1 d@); g9 g9R IUC,

where the amount of duty and interest demanded and penalty levied by any officer of
(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(U) | 39 ex & o Sl & WiE, Wi M Yo & 10% (3] H3 R, 9] Yewb U1 Yoob G4 &3 341G A ¢, U1 48 & 10%
33 Y |, Vgl Haa &3 faarg & 3, srdie war s |

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6. | 3ad AIUTHTH B] URT 129 (T) & =<i7ld fUie WG & GHY AR YAS ATded TH- ()
A W & g a1 Tl 1 GURA S e a1 et o yare & forg fog g srdta : - sruar
(@) 3rdftd a1 Srde uF BT GATEdT & g araR arded & Wiy vud Uiy W) &1 e Y gH

g1 =R

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

Appeal has been filed by M/s. Swiss Carbonate (IEC 2416503561), Plot
No. 2139, EFG Shop No. S212, Surbhi Moal, Waghawadi Road, Bhavnagar
Gujarat- 364001, (hereinafter referred to as the ‘appellant’) in terms of Section
128 of the Customs Act, 1962, challenging the Order-in-Original No.
MCH/864/DC/LD/Gr-11/24-25 dated 27.03.2025 (hereinafter referred to as ‘the
impugned order’) passed by the Deputy Commissioner (Import Gr-2), Custom

House, Mundra (hereinafter referred to as the ‘adjudicating authority’).

2 Facts of the case, in brief, are that filed Bill of Entry No. 7800856

dated 15.01.2025 for import of goods declared as “Dense Sodium Carbonate
(Soda Ash Dense, For Industrial Use Only, not for medicinal use)” under HSN
Code 28362010 through their authorised Customs Broker M/s. Unique
Speditorer Pvt Ltd., CB code. AABCU3257BCHO01 (hereinafter referred as 'the
CB’ for sake of brevity). The details of the Bill of Entry are as per Table-A below:

Table-A
Bill of
. Declared
Sr. | B/ENo. & Lagiing Ho. Ductared Declared | Assessable Deciared
& Date Declared Goods | HSN 3 : Duty (in
No. | date \ Quantity | Value (in
Container Code Rs.)
Rs.)
No.
Dense Sodium
BRQ/IEA/M | Carbonate
7800856
1 | dated UN/2499099 | (Soda Ash Dense, | )o30,010 | 35 Mt | 485332/ | 134607 /-
15.01.2025 4A dated For Industrial Use
o 11.01.2025 | Only, not for
medicinal use)
2.4 On scrutiny of EDI import data, it was noticed that the appellant

had filed Bill of Entry No. 7800856 dated 15.01.2025 through their Customs
Broker (CB) M/s. Unique Speditorer Pvt. Ltd., for import of Dense Sodium
Carbonate under HSN 28362010 and as per Bill of Lading, the date of
consignment is 11.01.2025. The DGFT vide Notification No. 46/2024-25 dated
30.12.2024 amended import policy of certain HSN code including 28362010 by
imposing Minimum Import Price (MIP). The goods imported under HS code
28362010 have been restricted if CIF value per metric ton is below Rs. 20,108.
As per Table — A above, the Appellant had declared CIF value of goods or Rs.
4,85,3327- of quantity 25 MT i.e Rs. 19,413/MT which is less than Rs.20,108
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per MT.

2.2 Accordingly, goods covered under impugned Bill of Entry No.
7800856 dated 15.01.2025 was put on hold to rule-out possibility of evasion of
MIP restrictions. The examination of the goods was carried out at Ashutosh CFS,
Mundra on dated 23.01.2025 in the presence of Shri Ravindrasinh Jadeja (H-
Card No. H/MNDR1/20231127) representative of the CB M /s Unique Speditorer
Private Limited and Shri Jayendu N. Bhatt, MT Yard and operation manager
Ashutosh CFS. The seal affixed to the container was found to be ' 34405 '
however seal no. as per BL is '304405'. Thereafter, on visual examination of the
said consignment it was found that there were white PP jumbo bags (each
weighed 1250 Kg approx.) with the label "SACHI, DENSE SODA ASH". Upon de-
stuffing of the whole container, it was found that there were 20 jumbo bags. After
opening the PP bags on random basis, it was found that there was small white

granules-like substance in the said PP bags.

2.3 During the course of examination, the exact nature and composition
of the said substance was not possible to ascertain, visually, hence random
samples were drawn from the PP bags and forwarded to the CRCL, Kandla for
testing purpose vide Test Memo No. 272/28.01.2025 issued from F.No
Cus/SIIB/INT/40/2025- SIIB-O/o Pr-Commr-Cus-Mundra. The CRCL Kandla

has reported as under:

“Nature- the sample as received is in the form of white coarse powder.
Composition- It is composed of Sodium Carbonate (Soda ash-Na2CO3)
(Dense)

Total Alkalinity as Na2C03=98.64% by wt.”

2.4 As per para 2.17 of handbook of Procedure, 2023 notified by Director
General of Foreign Trade vide public notice No. 01 /2023 dated 01.04.2023, date

of reckoning import is reproduced below: -

?\q}fﬁ / 3{% “(a) Date of reckoning of import is decided with reference to date of shipment

l m fafh

,,1:3? ‘x dispatch of goods from supplying country as given in Paragraph 11.11 of
{‘,ﬁ g andbook of Procedures and not the date of arrival of goods at an Indian
S /. 5 port
\ o el 5‘/'
e i

Further, as per para 11.11 of Handbook of procedure, date of shipment/
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dispatch in respect of import will be reckoned as date affixed on the Bill of

Lading.

2.5 From the above, it appeared that Bill of Lading No.
BRQ/JEA/MUN/24999994A dated 11.01.2025 was issued by shipping line
bearing date of issue i.e. 11.01.2025 and Shipped on board date as 11.01.2025.
Hence, in terms of para 2.17 and 11.11 of HBP, 2023, date of reckoning of import
is 11.01.2025. As mentioned above, vide DGFT Notification No. 46/2024-25
dated 30.12.2024 import policy of certain HSN code including 28362010 was
amended. The goods imported under this HS code have been restricted if CIF
value per metric ton is below Rs. 20,108. As per Table-A above, the Appellant
Importer had declared CIF value of goods of Rs. 4,85,332/- of quantity 25MT i.e
Rs. 19,413/MT which is less than Rs.20,108 per MT. Hence the goods of
impugned Bill of Entry became prohibited.

2.6 In view of the above, based on investigations conducted in the
matter, prima facie, it appeared that the subject goods are imported after the
effect of DGFT Notification No. 46/2024-25 dated 30.12.2024 by which import
policy has been revised as 'restricted' if CIF value is less than Rs. 20,108 /MT,
hence, the subject goods of impugned Bill of Entry became prohibited. Therefore,
it appeared that the appellant had contravened Section 17 and Section 46 of the
Customs Act, 1962. These acts of omission and commission on the part of
importer, has made the imported goods of impugned Bill of Entry having declared
CIF value of Rs. 4,85,332/- of quantity 25MT, liable for confiscation under
Section 111 (d) 111(m) &111 (o) of the Act and has thus rendered themselves

liable for penal action under Section 112 (a) (i) of the Customs Act, 1962.

2.7 Appellarit, vide their letter dated 21.01.2025 and 26.02.2025, stated
that they do not want any Show Cause Notice and personal hearing and they
were ready to pay differential duty along with applicable fine and penalty.
Further, appellant, vide letter dated 11.03.2025 had requested for waiver of SCN
and grant of personal hearing. Personal hearing was given on 17.03.2025 &
20.03.2025, wherein Shri Pankaj Prakash Tulsiyan, authorized representative of
the appellant appeared and re-iterated the submission made vide letter dated
20.03.2025.

2.8 The adjudicating authority vide the impugned order as ordered as

under:
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1. He ordered to confiscate the goods i.e Dense Sodium Carbonate HSN
28363010 imported under Bill of Entry no. 7800856 dated 15.01.2025 by
way of mis-declaration in contravention of the provision of Section 46 of the
Customs Act, 1962 under Section 111(d), 111(m) & 111(0) of the Customs
Act, 1962.

ii. As per the request of the appellant, he gave an option to the Appellant to
redeem the confiscated goods on payment of redemption fine of Rs.50,000/ -
(Rupees Fifty Thousand only) under Section 125 of the Customs Act, 1962

for re-export purpose only.

iii. He imposed a penalty of Rs.25000/- (Rupees Twenty Five Thousand only)
on the Appellant under Section 112(a)(i) of the Customs Act, 1962.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

3.1 It is submitted that the Adjudicating Authority, has not considered

the following Points, which were submitted vide written submission dated

20.03.2025:-

(i) The import in question is part of a single contract for 1000 MT, intended
to be shipped in 40-20 Ft containers.

(ii) Due to operational difficulties at the loading port, one container from
the batch could not be loaded. Consequently, a bill of lading was issued
for thirty-nine containers, which arrived at Mundra Port and were cleared
under BOE No. 7314601 dated 18.12.2024.

(iii) The contract was finalized in October, 2024 precluding any possibility
of withdrawal or renegotiation of the terms.

;%{w) Despite the price being below the fixed MIP, renegotiation of the

 Aontract price was not feasible, necessitating the import of the container

.,i at the agreed price.

e B0 (v) The circumstances were unfortunate and beyond their control.

3.2 The Adjudicating Authority concluded that the Appellant has

contravened the provisions of Section 17 and Section 46 of the Customs Act,
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1962, however nowhere in the Order, it is mentioned that which portion of
Section 17 and 46 is contravened and mis-declared. All the particulars of section
17 and 46(4A) are declared as per Bill of Lading, Invoice, Country of origin,
Certificate of analysis etc, which have been verified by testing the product in
CRCL, Kandla. All the documents submitted at the time of filing Bill of Entry are

confirming the accuracy and completeness of the information given therein.

3.3 The Adjudicating Authority further, concluded that the value of the
goods is misdeclared to the extent of, not imported up to the level of MIP fixed
by the DGFT as per DGFT Circular 46/2024-25, however, the fact remains that
the value is declared as per the contract for 1000 MT and except this container
all the containers are cleared at the same value, which is declared in this
container. Copy of earlier Bill of Lading No. BRQ/JEA/MUN/24990994 dated
16.12.2024 is also enclosed herewith as Annexure-3A. As per Section 14 of the
Customs Act, 1962, the value of the imported goods and export goods shall be
the transaction value of such goods, that is to say, the price actually paid or
payable for the goods when sold for export to India for delivery at the time and
place for importation. The price of their goods is transaction price on the basis
of contract which was executed by buyer and seller and the buyer and seller are
not related in terms of Section 14 of the and Customs Valuation Rules, 2007.

Hence, misdeclaration of value does not arise.

3.4 The Adjudicating Authority, confiscated the goods under Section
111(d), 111(m), and 111(0) of the said Act, and redeemed the goods for export
only under Section 125 of the said act, keeping in mind, perhaps, the goods are
"PROHIBITED", however the goods are not "PROHIBITED", rather
"RESTRICTED" and there is plethora of judgments wherein the goods are being
redeemed for home consumption under Section 125 of the said Act. Importation
at the price fixed by the DGFT, is not in our hand, the value declared by the
Appellant is on the basis of contract in the month of October 2024, whereas the
MIP of the goods is fixed by the DGFT on 30.12.2024. This fixation is not in
Appellant's control. There is no mens rea wherein the appellant has intentionally
mis-declared the value of there goods inviting penal provisions under Customs
Act, 1962. In the case of M/s Pepsi Foods Ltd, Hon'ble Supreme Court held that
in order to attract penalty provision, criminal intent or mens rea is a necessary

constituent in order to attract penalty. [2010 (260) E.L.T. 481 (S.C.)]

3.5 Further, Hon'ble Supreme Court in the case of M/s Navyuga
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Engineering Co. Ltd [(2024) 20 Centax 566 (S.C.)], specified the guidelines for
implementation of the provisions of Section 125 of the Customs Act, 1962,
wherein it is specified that the goods can be redeemed for home consumption
but those goods should not be prohibited goods. Here the goods are not
prohibited rather the goods are restricted and shall be redeemed for home
consumption on payment of redemption fine under Section 125 of the Customs
Act, 1962.

3.6 In case of Yakub Ibrahim Yusuf Hon'ble Tribunal Mumbai held that
the goods whose import is permitted subject to restrictions, but liable to be
released on payment of fine since they do not cause danger or detriment to
health. [2011(263)ELT.685(Tri-Mumbai)]. Further, the Hon'ble Supreme Court,
in the case of M/s Atul Automation Ltd, has underscored the difference between
what is prohibited and what is restricted. The goods imported or exported
without authorisation were found to be restricted goods. Restricted goods have
the option of being redeemed and do not deserve the treatment of absolute
confiscation, which could be applied only to prohibited goods. [2019 (365) E.L.T.
465 (S.C.)]

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 28.05.2025
following the principles of natural justice wherein Shri Vishal Ajay Kumar,
Consultant , appeared on behalf of the Appellant. He reiterated the submissions

made in the appeal memorandum.

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order passed by
the Deputy Commissioner (Import Gr-2), Custom, Mundra and the defense put
forth by the Appellant in their appeal. The Appellant has filed the present appeal
on 11.04.2025. In the Form C.A.-1, the Appellant has mentioned date of
communication of the Order-In-Original dated 27.03.2025 as 27.03.2025.
Hence, the appeal has been filed within normal period of 60 days, as stipulated
under Section 128(1) of the Customs Act, 1962. The appellant has submitted a
copy of the challan No.1497702894 dtd 07.04.2025 towards payment of pre-
deposit of Rs.5700/ -. As the appeal has been filed within the stipulated time-

/ \‘JL"’H f§‘i‘s't:h-t:\1,1rlder Section 128(1] of thc Customs Act, 1962 and with the mandatory
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pre-deposit as per Section 129E of the said Act, it has been admitted and being

taken up for disposal.

5.1 On going through the material on record, I find that following issues

required to be decided in the present appeals which are as follows:

1. Whether the imported goods are liable for confiscation under Section

111(d), 111(m), and 111(o0) of the Customs Act, 1962.

ii. Whether the goods, if confiscated, can be redeemed for home

consumption instead of re-export.

iii.  Whether the penalty imposed under Section 112(a)(i) of the Customs
Act, 1962, is justifiable and appropriate.

5.2 The Adjudicating Authority found that the appellant contravened
Section 17 (Assessment of duty) and Section 46 (Entry of goods on importation)
of the Customs Act, 1962. This contravention primarily stems from the import
of "Dense Sodium Carbonate" at a CIF value (Rs. 19,413/- per MT) below the
Minimum Import Price (MIP) of Rs. 20,108/- per MT, as stipulated by DGFT
Notification No. 46/2024-25 dated 30.12.2024.

5.8 Section 46(4A) of the Customs Act, 1962, mandates that an importer
presenting a Bill of Entry shall ensure compliance with any restriction or
prohibition relating to the goods under the Act or any other law in force. Section
17(4) allows for re-assessment of duty if the self-assessment is not done
correctly. The DGFT Notification explicitly states that goods imported under HS
code 28362010 are "Restricted" if their CIF value is below Rs. 20,108 per MT.
The appellant's import falls squarely within this restriction. The argument that
the contract was finalized prior to the notification, making renegotiation
impossible, is not under dispute. However, the date of reckoning of import is the
Bill of Lading date (11.01.2025), which is after the effective date of the DGFT
Notification (30.12.2024). Therefore, at the time of import, the new policy

condition was in effect, and the importer was obligated to comply with it.

5.4 Section 111(d) of the Customs Act, 1962, makes goods liable for
confiscation if they are imported contrary to any prohibition imposed by or under

the Act or any other law. While the Appellant argues that the goods are
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"restricted" and not "prohibited," it is a settled legal position that "restrictions"
are a form of "prohibition." The Hon'ble Supreme Court in Union of India v. Auto
Steel Industries (2001 (130) ELT 545 (SC)) held that "restriction" falls within the
ambit of "prohibition" as used in Section 111(d). Similarly, in Shewli Steels Ltd.
v. Commissioner of Customs, Mumbai (2008 (226) ELT 342 (SC)), it was held

that any condition or restriction amounts to prohibition.

5.5 Section 111(m) covers goods that do not correspond in value or any
other particular with the entry made. While the appellant claims the declared
value is the transaction value as per their contract, the imposition of MIP by the
DGFT alters the permissible transaction value for import. Failure to adhere to
the MIP effectively means the declared value for customs purposes is not in
conformity with the prevailing import policy conditions, thereby making it a mis-

declaration in the context of the restriction.

5.6 Section 111(o) deals with goods exempted subject to a condition,
where the condition is not observed. The DGFT Notification effectively creates a
condition for "Free" import (CIF value above MIP), failing which the import
becomes "Restricted."” The non-observance of this condition makes the goods
liable to confiscation under this section as well. Therefore, the Adjudicating
Authority's finding that the goods are liable for confiscation under Section

111(d), 111(m), and 111(o) of the Customs Act, 1962, is upheld.

5.7 The appellant strongly argues that the goods are "restricted” and not
"prohibited" in an absolute sense, and thus, should be allowed for home
consumption upon payment of redemption fine. They rely on M/s NAVAYUGA
ENGINEERING CO. LTD. VERSUS UNION OF INDIA & ANR. and Yakub Ibrahim

Yusuf v/s Commissioner of Customs, Mumbai.

5.8 Section 125 of the Customs Act, 1962, provides the option for
redemption of confiscated goods. It states that for goods whose importation or
exportation is prohibited, the officer adjudging it may give an option to pay a fine

in lieu of confiscation. For any other goods, the officer shall give such an option.

5.9 While some judicial pronouncements, including those cited by the
appellant, have made a distinction between absolutely prohibited goods and
restrlcted goods for the purpose of redemption for home consumption, it is also

istent stance of the department and upheld by certain judicial precedents
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that where goods are restricted due to non-compliance with a specific policy
condition, the option of redemption for home consumption may not always be
granted, especially if the non-compliance directly relates to the import policy

itself.

5.10 The DGFT Notification No. 46/2024-25 dated 30.12.2024
specifically revised the import policy of HSN 28362010 from 'Free' to 'Restricted’
if the CIF value is below Rs. 20,108 per MT. This policy change directly impacts
the permissible import of the goods. While the goods are not dangerous or
harmful, their import below the prescribed MIP directly contravenes the revised
import policy. In such cases, for effective implementation of the trade policy,
requiring re-export of the goods, or allowing redemption only for re-export, serves
the purpose of upholding the policy restriction. The Adjudicating Authority
specifically concluded that the goods "became prohibited" due to the CIF value
being less than the MIP and accordingly granted redemption for re-export
purpose only. This aligns with the understanding that for policy-driven
restrictions, especially those related to minimum prices or quantitative
restrictions, upholding the spirit of the policy may necessitate disallowing entry

into the domestic market.

.11 The Adjudicating Authority correctly identified the contravention of
the DGFT Notification regarding MIP, which makes the goods liable for
confiscation under Sections 111(d), 111(m), and 111(o) of the Customs Act,

1962. The appeal on the point of confiscation is rejected.

5.12 The Hon'ble Tribunal in certain instances has supported the view
that where import is in violation of a specific import policy, and the goods are
deemed 'prohibited' under Section 111(d) by virtue of being contrary to
restrictions, the option of redemption could be conditioned on re-export to
ensure strict adherence to the import policy. While the appellant's concern
regarding re-export feasibility is noted, the primary objective of the policy is to
prevent import below a certain price point. Allowing home consumption would
essentially circumvent this objective, even with a fine. Therefore, upholding the
Adjudicating Authority's decision, the redemption of goods will be allowed for re-

export purposes only.

5.13 Section 112(a)(i) of the Customs Act, 1962, stipulates a penalty for

any person who does or omits to do any act which would render such goods
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liable to confiscation under Section 111 of the Customs Act, 1962. The penalty
can be up to the value of the goods or Rs. 5,000/-, whichever is greater, in the

case of prohibited goods.

5.14 The appellant argues that there was no "mens rea" or criminal
intent, as the contract was finalized before the MIP notification, and the
circumstances were beyond their control. They also highlighted that other
containers from the same contract were cleared at the same value prior to the
notification. While the argument of "no mens rea" is persuasive in some contexts,
the Customs Act operates on a strict liability principle for contravention of
import/export regulations. Even if there was no deliberate intent to evade the
MIP, the fact remains that the import took place after the notification came into
effect, and the declared value was below the prescribed MIP. The appellant, as
the importer, is responsible for ensuring compliance with all prevailing laws and

notifications at the time of import.

5.15 It is observed that the Adjudicating Authority has imposed a penalty
of Rs. 25,000/- on the imported goods with an assessable value of Rs. 4,85,332/-
As per Section 112(a)(i), the penalty for goods in respect of which any prohibition
is in force (which includes restrictions) is not exceeding the value of the goods or
Rs. 5,000/-, whichever is greater. In this case, the value of the goods (Rs.
4,85,332/-) is significantly higher than Rs. 25,000/-. In view of the facts and
circumstances of the case, I find that the amount of penalty is justified.

Accordingly, I uphold the penalty imposed on the appellant.

6. In view of the detailed discussions and findings above, I uphold the

impugned order and reject the appeal filed by the appellant.
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By Registered post A.D/E-Mail

To,

M/s Swiss Carbonate

Plot No. 2139, EFG Shop No. S212,
Surbhi Moal, Waghawadi Road,
Bhavnagar, Gujarat-364001.

Copy to:
‘L/L‘?he Chief Commissioner of Customs, Ahmedabad zone, Custom House,

Ahmedabad.
2. The Principal Commissioner of Customs, Custom House, Mundra.
3. The Deputy/Assistant Commissioner of Customs, Gr-1I (Import), Custom

House , Mundra.
4, Guard File.
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