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(qrgrerBtrFl) s-s<m{ qtftffi+]grfl ffurstraaqlrq-d-r-.sr*e.

Undcr Section 
,l29 

f)I)(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

etur,qf}ff&ffid

li I

Frg-frffidont{t/ ora.. retating to

(6)

(a)

(q)

(b)

(TI)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at thcir place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such dcstination ifgoods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

.ltfffrcrcr*

r sr,2 +gtfffxScrgffidfrfrqq,

o"fi-d

(c)

3 cfur

The revision application should be in such form and shall be verified in such manner as
may be specified in thc relevant rules and should be accompanied by:

( tF'

)

(a)

r IZI

)

(b)

qiffig€, r az o&-c-{d. e er5qff r }3rtfiTft qfftraft STgorisn-{fiGflffi a

qFtrqr,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 ofthe Court Pee Act, 187O.

4 copies of the Order-in-Original, in addition to relevant documents, if any

4

f+ffHqbfrqonffi a cftqi

(c)

q-{ft ErgIffi , r e62 crqrti{ilffo
fBtrfffi s{-.qrg-{,ots,Eo-s,ffi smfr uc-db{ftft 3{rft{qTifieas. 2 00/-

(Fqqfrglcrrqrs. l 0 0 0/-(Frrggif'6gr{qr,

), +mncTrrdrd, @. 3{R. 6 atdqftqi.
qfrV-o,qirnrrqrqrq, .2oo/-

@.looo/-

(E)

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.2O0/- (Rupees two

Hundred only) or Rs.1,OOO/- (llupees one thousand only) as the case may be, under the

Hcad of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Lcl, 1962 (as amendcd) for hling a Revision Application lf the

amount of duty and interest dcmanded, fine or penalty Ievied is one lakh rupees or less,

fees as Rs.2OO/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

rrfiI. 2

Ssrtffibercro
qg-o'orftfrre 1e52 frtrm 12e g (1) &artffitrS.g.-a
+g+mv-o,+-aqcilrE{-ifi il.+{rfi or6-sorf ffi sqtrPcsft TRffi q-t3tffi t

4

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address:

Cuatoma, Excise & Service Tax Appellate
Tribunal, qlest zonal Bench
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trffirnqTffifird

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

(TI)

4 copies of the Application for Revision.

a).

\



(sfrcBo, ,3fTIR

12e g (6) 3{1ft{,

2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

, 1962 129
g(1)

Under Section 129 A (6)'of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

,a

il!

I
I

5

(iF

)

(a)

(El

)

(b) where the amount ofduty and interest demanded and penalty levied by any oflicer pf
Customs in the case to which the appeal relates is morc than Iive lakh rupees but not
exceeding fifty lal<h rupees, five thousand rupees ;

ocqilsqrsFqqfutftrc-ffi ;irrFBIITqg .

oqq@odirsdfrffi erfiIo-rffi;qrirEERTqq

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(g)

(d)

6

{sqr+$fu€-errfq-+-@r}-$q'i ror.3&Tu{i!-{,q6i{@qT{o.\rdffiB,qTs-
1o%ol{r6{iqr,q6i+-{flicfd-{r(ia,3lqE{srsrsrnr

An appeal against this order shall lie before the Tribunal on payment of lOYo of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

nootTapr&ftICcFlcffi{qni+Rlqqrhfr0tanffiCrrlorfts . - onrsl

1u1 orftearvr*6<tr*on-orafr&ftq'arw .

UffqRT|ffiU1-1T 12e (g (tF )r &er<lfaqffifficerdrql

Under section 129 (a) of the said Act, every application made bcfore the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall bc accompanied by a fee of five
Hundred rupees.
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
nrpees;

(TI)



Mr. Ajaykumar Abdulrazak Mor, Saurashtra University Co-op Housing

Society - 1, Behind FSL Lab, Universit5r Road, Rajkot - 360005, Gujarat

(hereinafter referred to as "the appellant") has Iiled the present appeal in

terms of Section 128 of the Customs Act, 1962 against Order in Original

No. i 3 /ADC/VM I O&,A I 2024-25 dated 22.04.2024 (hereinafter referred to

as "the impugned order") passed by the Additional Commissioner,

Customs, Ahmcdabad, (hereinafter referred to as "the adjudicating

authority'').

2. Briefly stated, facts of the case are that on the basis of passanger

profiling, the appellant having Indian Passport No. tJ872O746 was

intercepted by the officers of Customs, Air Intelligence Unit (hereinafter

referred to as "AIU") on arrival at SVP International Airport, Ahmedabad

from Bangkok by Thai Airways Flight No TG 343 on 26.01.2024 while he

was trying to exit through Green Channel gate. The appellant was asked to

scan the checked in baggage in the X-Ray baggage scanning machine, but

nothing objcctionable was found. The AIU officer asked the appellant if he

has an5rthing to declare, but he denied. Then the appellant was asked to

walk through the Door Frame Metal Detector (DFMD) machine after

removing all the metallic objects he was wearing on his body/ clothes.

Thereafter, the appellant removed the metallic substances from his body

such as belt, mobile, wallet etc., and kept it on the tray placed on the table

and passed through the Door Frame Metal Detector (DFMD) machine, a

loud beep sound is heard indicating that something is concealed on his

body. On thorough checking, it was found that the appellant was wearing

three (3) Gold Kadas weighing 15OO. 10 Grams.

2.1 The Govcrnmcnt Approved Valuer, on request of the Customs

officers, confirmcd that the O3 gold kadas were of purity 999.0 totally

weighing 1500.100 grams and valued at Rs 83,51,687/- (Tariff value) and

Rs. 96,90,646/- (Market value) as per Notification No. 02/2o24-Customs

(N.T.) dated 15.01.2024 (Gold) and Notification No. 04 12024- Customs

(N.T.) dated 18.O1 .2024 (exchange rate).

2.2 The said three Gold kadas, totally welghing 15O0. 10 grams

999.0124 kt recovered from the appellant was attempted to be smuggled

into India with an intent to evade payment of Customs duty which is a

clear violation of the provision of the Customs Act, 1962. Thus, the s4ia Oa 1

Gold kadas were placed under seizure under a Panchnama dated

26.01 .2024 and Scizure Order dated 26.01.2 under a reasonable belief
). -'

c
li
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that the said Gold Kadas is liable for confiscation as per the provision of

the Customs Act, 1962.

2.3 Statement of the appellant was recorded on 26.01 ,2024 under

Section 108 of the Customs Act,1962, whercin he, inter-alia, admitted to

have attempted to smuggle t 500.10 grams of 03 gold kada of 24kt, and

having purity 999.0 with an intend of illicitly clearing the said gold and to

evade Customs duty by way of adopting the modus operandi of smuggling

the said gold as recorded under Panchnama dated 26.01.2024.

2.4 The appellant had actively involved himself in the instant case of

smuggling of gold into India. The appellant had improperly imported gold

articles, i.e. three gold Kadas, wom on both the hands, totally weighing

1500.100 grams made of 24kt / 999.00 purity gold, harring total tariff value

of Rs. 83,51,687 l- and market value of Rs. 96,90,646/-, without declaring

it to the Customs. He opted for Green Channel to exit the Airport with a

deliberate intention to evade the payment of Customs duty and

fraudulently circumventing the restrictions and prohibitions imposed

under the Customs Act, 1962 ar.d other allied Acts, Rules, and

Regulations. Therefore, the improperly imported gold Kadas, by the

appellant, hidden and without declaring it to the Customs .on arrival in

India cannot be.treated as bonalide household goods or personal effects.

The appellant has thus contravened the Foreign Trade Policy 2O15-20 and

Section 11(1) of the Foreign Trade (Development and Regulation) Act, 1992

read with Section 3 (2) and 3 (3) of the Fore ign Trade (Deveiopment and

Regulation) Act, 7992. By not declaring the value, quantity and description

of the goods imported by him, the appellant has violated the provisions of

Baggage Rules, 2016, read with the Section 77 of tlre Customs Act, 1962

and Regulation 3 of the Customs Baggage Declaration Regulations, 2013.

2.5 The Improperly Imported gold by the appellant, found concealed/

hidden without declaring it to the Customs is thus liable for confiscation

under Section 111(d), 111(0, 111(1), 111(J), 111(1) & 111(m) read with

Section 2 (221, (33), (39) of the Customs Act, 1962 and further read in

conjunction with Section 11(3) of the Customs Act, 1962. As per Section

123 of the Customs Act, 1962, the burdcn of proving that the said

properly imported gold, totally weighing I 500. 100 grams having tariff

ue of Rs. 83,51,,687 /- and market value of Rs. 96,9O,646/- by way of

cealment in the form of gold Kadas, without declaring it to the

a stoms, are not smuggled goods, is upon thc appcllant.

2.6 The appellant vide his letter dated 07.O2.2O24, forwarded through

his Advocate Shri Rishikesh J ehra submitted that he is cooperating in

r'''{Ia

$\
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investigation and claiming the ownership of the gold recovered from him.

He understood the charges levelled against him. He requested to ad-judicate

the case without Issuance ofShow Cause Notice.

2.7 The Adjudicating authority, vide the impugned order, has ordered

for absolute confiscation of 03 gold kadas having purity 999.0 124 Ktl

totally weighing 1500.1O0 grams valued at Rs. 83,51,687/- (Tariff value)

and Rs.96,9O,6461- (Market value) under the provisions of Section 1 11(d),

111(0, 111(i), 111(i), 1110) and 111(m) of the Customs Act, 1962. Tine

adjudicating authority has also imposed penalty of Rs. 32,00,OO0/- on the

appellant under Section 1 t 2 (a)(i) of the Customs Act, 1962.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended that;

o The charges made in the impugned order that the three gold Kada

was hidden bcneath the shirt which the applicant had worn, is far

from truth. It was worn on the body by the applicant as observed by

the adjudicating authority himself in para 1 1 under 'Discussions

and Findings of the impugned order and this cannot be termed as

hidden/ concealed with intent to smuggle. Since there was no

deliberate attempt to hide any gold from the customs authorities,

the allegations of concealment and smuggling is wrongly made in

the instant case. Therefore, the findings in para 11 of the impugned

order that the applicant admitted to have smuggled gold, by way of

concealment, hidden beneath the shirt worn by the applicant is

incorrect. Anyone who has a valuable and costly item like

Platinum/Gold/Silver would take more precaution to ensure its

safety and this cannot be termed as intentional concealment.

o Further, the applicant brings to your kind notice that he had

brought to the knowledge of adjudicating authority that the gold in

the form of 3 Kada weighing 1500.10O gms were purchased by him

for his personal and family use. The purchase Bill No. 1215 dated

25.O1 .2024 as an evidence showing the legitimate purchase of the

said gold from Bangkok was also produced before the adjudicating

authority as discussed by the adjudicating authority in para 19 of

the order. The adjudicating authority chose to ignore the legal

ownership of the gold by the applicant and ordered for absolute i

confiscation of the subject goods though it was requested to allowtri

the release of gold on pa5rment of Customs duty, redemption fine .,,'

and penalty.

It may also be noted that the applicant is not a habitual offender

nor has a past history and the gold was found carried by the

s/49-76lCUS/AHDt2024 -25 Page 5 of 24
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applicant on his body, which clearly establishes that the applicant

had no intent to smuggle the gold items. Since the gold was

brought for personal and family use, ordering fbr confiscation of the

same by the adjudicating authority is harsh and unjust. The

appellant further rely on the decision of Order No. 604 I 2023-

Cus(WZ)/ASRA/Mumbai dated 22.8.2O23 issued in the case of Shri

Narendra Jivandas Karani, wherein order for absolute confiscation

of the gold worth Rs. 16.60 Lakhs brought by the passenger was set

asrde and allowed for rc-export on payment of rcdemption fine.

Penalty imposed by the adjudicating authority under Section

112(a)(i) was also reduced.

The adjudicating authority at para I2 has refcrrcd to the Baggage

Rules, 20 16 which mentions about the restrictions on gold carried

by international passengers and has further relied on thc decision

of the Apex Court in the case of Om Prakash Bhatia reported at

2003 (155) ELT 423(SC) wherein it was held that goods would fa11

within the ambit of 'prohibited goods if the prescribed conditions

are not fulfilled. In the instant case thc adjudicating authority held

the impugned gold liable for confiscation under Section 1 11 of

Customs Act, 1962. F'urther, in para 24 of the impugned order, the

adjudicating authority has held that since the gold was

concealed/ hiding to evade payment of customs duty to carn easy

money, the authority was not inclined to use his discretion to grve

option to redeem the said gold on payment of redemptron fine as

envisaged under Section 125 of the Customs Act. In this regard

attention is invited to the decisron of Hon'ble Tribunal, Regional

Bench, Allahabad in the case of Waqar Vs Commissioner of

Customs (Preventive), Lucknow reported at 2O24(387)E.L.T.9l (Tri.-

A1l) wherein at para 4.4 it was observcd that 'Further, reltance

placed in the case of Shrt Om Prakosh Bhotia and other judgments,

also do not support the case of reuenue, because in the case of

prohibited goods, the goods should haue been held Liable for

confiscation under Section 111(d) of the Customs Act and not under

Section 1 1 1 (i), (1) & (m) Customs Appeal No.70723 of 2019 of tLte

Custom.s Act, 1962. Euen in the case of Om Prakash Bhatia after

holding the goods to be prohibited and liable for confiscation under

Section 113 (d) of the Customs Ac| 1962 the same u-tere allouted to

be released on paAment of redemption fine."

Thc appellant subrnil.tcd that there was no intcntion to

concealment the 3 gold kada whrch was worrl on the body of the

applicant and as already s ed earlier, these 3 gold kada were

:tl

!:jIE. t
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meant for family use only. There was no intention to earn easy

money by selling these 3 kada as held by the adjudicating authority

in para 24 of the order. Further, there is no question of

concealment of the three gold kada since the applicant was in

possession of the purchase invoice and had already admitted to the

ownership of the impugned gold. Hence, it is unreasonabte to hold

that the applicant had smuggled the said gold with intent to evade

payment of customs duty and tried to pass through the green

channel, just because of non-declaration before the customs

authorities. However, non declaration alone is not enough to prove

the malafide intention of smuggling of gold which was not for

bonafide use. Besides this, the department has also failed to prove

that the applicant had mis-declared/not declared in the declaration

form to be frl1ed by a passenger under Section 77 of tt-e Customs

Acl, 1962. In the instant case declaration form has not been made

a relied upon document by the department to prove non-

declaration/ mis-declaration by the applicant. Since the import of

gold is subject to fulfillment of certain conditions, it cannot be

termed as a prohibited item, as held in many cases by various

forums. Hence, it is humbly submitted that since the intention of

the applicant was never to smuggle the gold by not declaring the

SAIT1C, thc applicant mav be allowed to release the confiscated sold

on pavment of applicable Customs dutv reasonable penaltv and

redemption ilne by taking lenient view which was requested even

before the adjudicating authority.

4. Shri Deepak Singh Zala, Consultant, appeared for personal heanng
in virtual mode on 29.O5.2O25 on behalf of the appellant. He reiterated the
submissions made in the appeal memorandum. During personal hearing,
the Advocate mainly pressed for relief from absolute confiscation of goid

and release of the same on payment of redemption fine, duty and penalty.
He also requested for reduction in penalty.

5. I have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant at the time of

personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

(a) Whether the impugned order directing absolute conflscation

of the 03 gold kadas having purity 999.0 (24 Krl totally weighing

1 5O0.1O0 grams valued at Rs. 83,51,687 /- (Tariff value) and Rs.

96,90,646/- (Market value) without giving option for redemption

under Section 125(1) of Customs Act, 1962, in the facts and

circumstances of the case, is legal and proper or otherwise; : < 

.

P,

F
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6. I I find that it is undisputed that the appellant had not declared the

seized gold to the Customs on his arrival in India. Further, in his

statement, the appellant had admitted the knowledge, possession, carriage,

non-declaration and recovery of the seized gold. The appellant had, in his

confessional statement, accepted the fact of non-declaration of gold before

Customs on arrival in India. 'l'herefore, the confiscation of gold by the

adjudicating authority was justificd as the applicant had not dcclared the

same as required under Section 77 of lh(: Customs 1\c.1, 1962. Since the

confiscation of the seized gold is upheld, the appellant had rcndered

himself liable for penalty under Section 112(a)(i) of the Customs Act, 1962.

6.2 I have also penrsed the decision of the Government of India passed

y the Principal Commissioner & ex officio Additional Secretary to the

vernment of Inda submitted by the appellant and other decisions also. I

+

that failure to declare the gold an failure to comply with the prescribed
\

t?7
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(b) Whether the rluantum of pcnalty amounting to Rs.

32,00,000/- imposed orr the appellant, under Section 112(a)(i) of the

CUstoms Act, 7962, in the facts and circumstanccs of the case, is

legal and proper or othcrwise.

6. It is observed that the officers of Customs, Air Intelligence Unit

(hereinafter referred to as "AIU") on the basis of passanger profiling, had

intercepted the appellant on arrival at SVP lnternational Arrport,

Ahmedabad from Bangkok by Thai Airways Flight No TG 343 on

26.O1.2024 while clearing through Green Channel gate. Personal search of

the appellant conducted with the help of the Door Frame Metal Dctector

(DFMD) Machine resulted in recovery of the seized gold consisting of 03

gold kadas found on the body bcneath thr: shirl whrch he was wcaring. 'l'he

Government Approved Valuer, on requcst of the Customs officers, assayed

and valued the seized gold consisting of 03 gold kadas and confirmed that

they were of pure raw gold having purity 999.0 (24 Kt) totally wcighing

1500. 100 grams and valued at Rs. 83,51,687 / - ('l'anff valuc) and Rs.

96,90,646/- (Market value). The appellant did not declare thc said gold

before Customs with an intention to escape payment of duty. These facts

have also been confirmed in the statement of the appcllant recorded under

Section 108 of the Customs Act, 1962 on the same day. Thcr<: is no

disputing the facts that the appellant had not declarcd possession of gold

at the time of his arrival in India. Thereby, he has violatcd the provisions of

Section 77 of lhe Customs AcL,l962 read with Rcgulalion 3 of thc' Customs

Baggage Declaration Regulations,2013. These lacts are not disputecl.

find that the Revisionary Authority has in all these cases taken similar view



f

conditions of import has made the impugned gold ,,prohibited,, 
and

therefore they are liable for confiscation and the appellant is consequently

liable for penalty. Thus, it is held that the undeclared 03 gold kadas of

pure raw gold having purity 999.0 (24 Kt) totally weighing 1500.100 grams

valued at Rs 83,51 ,687 /- (Tariff value) and Rs. 96,90,646/- (Market value)

are liable to confiscation and the appellant is also liabie to penalty.

6.3 In this rcgard, I also rely the judgement of the Honble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

"..... ....... .(a) if there b ang prohibition of import or export of good-s

under the Act or ang other la u.t for the time being in force, it would be

consid.ered to be prohibited goods; and (b) thi,s would not includ.e ang

such goods in respect of which the conditions, subject to which the good-s

are imported or exported, haue been complied uith. Thi,s ulould_ mean

that if the conditions prescribed for import or export of goods are not

complied uith, it ulould be considered to be prohibited goods. Thi.s ulould.

also be clear from Section 1 1 uhich empou_)ers the Central Gouemment to

prohibit either 'absolutelg' or 'subject to such conditions,to be fulfilled
before or after clearance, as maA be specijied in the notijication, the

import or export of the goods of ong specifted desciption. The notiftcation

can be i.ssued for the purposes specifted in sub-section (2). Hence,

prohibition of importation or exportation could be subject to certain

prescribed conditions to be fulJllled before or after clearance of good_s. If
conditions are not fulfilled, it may amount to prohibited goods..., ..... "

It is apparent from the above judicial pronouncement that even though

gold is not cnumeratcd as prohibited goods under Section I I of the

Customs Act, 1962, but it is to be imported on fulfilment of certain

conditions, still, if the conditions for such import are not complied with,

then import of gold will fall under prohibited goods.

6.4 In respect of absolute confiscation of 03 gold kadas of pure raw gold

having purity 999.0 (24 Krl totally weighing 1500.100 grams valued at Rs

83,51,687 /- (Tariff value) and Rs. 96,9O,6461- (Market value), it is

observed that the adjudicating authority in the instant case relying on the

decisions of FIon'ble Supreme Court in the case of Om Prakash Bhatia Vs

Commissioner of Customs, Delhi 2003 (155) E.L.T. 423 (SC), Honble

Kerala High Court in the case of Abdui Razak [2012 (2751 ELT 300 (Ker),

nble High Court of Madras in the case of Samynathan Murugesan [2O09

7) ELT 21 (Mad)1, Malabar Diamond Gallery Pvt.,Ltd 12O16-TIOL-1664-

-MAD-CUSI, Hon'ble High Court of Madras in the case of P Sinnasamy
\r!
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L2Or6 (3441 ELT 1154 (Mad)l and Order No 77 /2019-Cws dated 07.10.2O19

in F. No. 375106/B/2A 17-RA of Government of India, Ministry of Finance,

Department of Revenue Revisionary Authority in the case of Abdul Kalam

Ammangod Kunhamu in paras 23 to 29 of the impugned order, had

ordered for absolute confiscation of 03 gold kadas of pure raw gold having

purity 999.0 (24 Ktl totally weighing 15O0. 100 grams valued at Rs

83,51,687/- (Tariff value) and Rs. 96,90,6461- (Market value).

6.5 I find that the Honble CESTAT, Ahmedabad has in the case of

Commr. of C. Ex., Cus. & S.T. , Surat-ll Vs Dharmesh Pansuriya [20 I 8

(363) E.L.T. 555 (Tri- Ahmd)l considered the decision of Hon'ble High Court

of Madras in the case of Commissioner of Customs (Air) Chennai-l Vs P.

Sinnasamy l2O16 
,344l, E.L.T. i l5a (Mad)l and the decision of Hon'ble High

Court of Bombay in the case of Commissioncr Vs Alfred Menezes [2009

(2421 E.L.T. 334 (Bom)1, and were of the view that in case of prohibited

goods as defined under Customs Act, 1962, thc adjudicating authority may

consider imposition of finc and nced not invariably direct absolute

confiscation of the goods. Thc relcvant paras are reproduced hereunder:

"8. It is the orgument of the Reuenue that under the aforesaid

proui.sion, once the goods in question are prohibited goods under the

Act, no discretionary pou.ter is teft with the adjudicating authority for

imposition of fine. We are afraid that the said plea of the Reuenue mag

not find support from the pinciple of law laid down bg the Hon'ble

Bombag High Court in the case of Alfred Menez.es case (supra). Their

Lordships after analyzing the said prouLsion of Section 125 of the

Customs Act obserued as foLLows:

3. lt is, therefore, clear that Section 125(1) deals u.tith two

situations (1) the importation and exportation of prohibited goods and

(2) the importation ond exportation of ang other goods. Insofar as

importation or exportation of prohibited goods, the expression used i-s

that where the goods were confiscctted, the officer "mag". In the ca,se of

ang other goods, which are confi,scated, the officer "shall".

4. It is, therefore, clear that insofar a^s the prohibited goods are

concented, there i.s di.scretion in the officer to release the conft*scated

goods in terms as set out therein. Insofar as other goods are

concerned, the officer is bound to release the goods. In the instant

ca.se, we are concerned with prohibited goo<ls. The officer has

exercLsed his dLscretion. The Tribunal [2Q99--12-35)-E.LJ.-5-82 En. -

Mum.)l has upheld the order of the adjudicating officer.

9. This pinciple b late followed bg the Hon'ble Madras High
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Court recentLg in P. Sr?rnasamA's ca-te (supra). Thus, in uiew of the

aforesaid pinciple, euen if the goods in question are considered as

prohibited goods as defined under the Customs Act, the adjudicating

outhoitg may consider imposition of fne and need not inuaiably

direct absolute conflscation of the goods. In these premises, thus to

consi.d.er the issue rabed at the bar that uhether the gold bars

remoued from the Unit in SEZ u-tithout permission and contrary to the

Circulars bsued bg RBI and Customs, became prohibited goods, or

otlrcru-tise, in our uieut, becomes more an academic exerci.se and hence

need not be resorted to.

70. The other argument aduanced bg the Ld. AR for the Reuenue is

that in uieut of the judgment of Hon'ble Madra.s High Court in p.

Sinnasamg's case, di.scretion conferred under the proui,sion cannot be

arbitrary and it i.s to be exercLsed in judicious manner. From the finding
of the Ld. Commi.ssioner, ue notice that euen though he hos not

consid.ered the goods as prohibited ones, obseruing it in the sense thot

these are not arms, ammunitions, narcotic substance, but after

examining the fact that the gold bars were imported for its authorized

use in the SEZ and after considering other extenuating circum.stances,

exerci.sed discretion in directing confiscation of the gold bars remoued

unauthorizedlg from the SEZ Unit ulith option to redeem the same on

pagment of ftne. We find that in P. Sinna,samgt case (supro), the

adjudicatingq outhoritg has directed absolute confi.scation of the goLd

smuggled into lhe country, uhich u-tas set a.side bg the Tribunal, u.tith a

direction to the odjudicating outhoritg to consider imposition of fine,

uthich did not find fauour from the Hon'ble High Court. Their Lordships

obserued that once the adjudicating authoitg has reasonably and

correctly applied the di.scretion, it Ls not open to the Tribunal to giue

positiue direction to the adjudicating authoitg to exercise option in a

particular manner. Euen though the focts and circumstances in the said

co-se are different from the present one, inosmuch as in the said case

the Commissioner has directed absolute conftscation, but in the present

case option for pagment of fine uas extended bg the Commissioner;

hou-teuer, the pnnciple laid dou-n therein is definitelg applicable to the

present case. Therefore, ue do not find meit in the contention of the

Reuenue that the Adjudicating authoritg ought to haue directed absolute

confiscation of the seized goods.'<,\
\..i:

6.6 I have also gone through the judgement of Honble Tribunal in the

case of Commissioner of Cus. &C.Ex., Nagpur-I Vs Mohd. Ashraf Armar

[2019 (369) E.L.T. 1654 (1'ri Mumbai)] wherein the Honble Tribunal, after
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considering the decision of I-Ion ble Supreme Court in t.he case of Om

Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (155) E.L.T. 423

(SC), has upheld the order of Commissioner (A) who set aside the order of

absolute confiscation ordered by the adjudicating authority and allowed

redemption of 12OO.950 gm of concealcd gold valued at Rs. 27,Q2,137 l- on

payment of fine of Rs 5,50,000/-. The relevant paras are reproduced

hereunder:

"4. We haue perlLsed the case record as weLl as judgment passed

by the Hon'ble Supreme Courl, Delhi in Om Prakash Bhatia's case.

Releuant interpretation of "prohibited goods", c;r-s made in paro 9 of the

said judgment i.s reproduced below for ready reference:

" From the aforesaid definition, it can be stated that (a) if there is ang

prohibition of import or export of goods under the Act or anA other law

for the time being in force, it would be considered to be prohibited

goods; and (b) this would not include ang such goods in respect of

uthich the conditions, subject to tuhbh the goods are imported or

exported, haue been complied with. ThLs would mean that if the

conditions prescibed for import or export of gloods are not compLied

with, it would be considered Lo be prohibited gloods. This would also be

clear from Section I 1 which empowers thc CentraL ()ouernment to

prohibit either 'absolutely' or 'subject to such conditions' to be fulfilled

before or after cLearance, as maA be specified in the notification, the

import or export of the goods of anA speciJied descnption. The

notification can be i-ssued for the purposes specified in sub-section (2).

Hence, prohibition of importotion or exportation could be subject to

certain prescibed conditions to be fulfilled before or after clearance of

goods. If conditions are not fulfilled, it may amount to prohibited goods.

This es also made clear by Lhis Court in Sheikh Mohd. Omer u. Collector

of Customs, Calcutta ctnd Others I197O) 2 SCC 7281 wherein it was

contended that the expressinn 'prohibition' used in Section 111(d) must

be considered as a totttl prohibition and thnt the expression does not

bing within its fold the restrictions imposed bg cLause (3) of the Import

(Control) Order, 1955. The Court negatiued. the said contention and held

thus: -

'...What clause (d) of Section 111 says i.s thot any goods which are

imported or attempted to be imported contrary to "ang prohtbition

imposed bg ang law for the time being in force in thb country " i,s liable

to be confiscated. "Any prohibition" rekrred to tn thot section applies to

euery tApe of "prohibition". That prohibition ntct-t.t be complete or portial.

Ang restiction on import or e rt is to on extent a prohibition. The

t
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expression "anA prohtbition" in Section 1 1 1(d) of the Customs Act, 1962

includes restictions. Merelg because Section 3 of the Imports and

Exports (Control) Act, 1947, uses three different expressions

"prohibiting ", "resticting" or 'othenube controlling", we cannot cut

douLn the amplitude of the Luords "ang prohibition" in Section 111(d) of

the Act. "Ang prohibition" means euery prohibition. In other uords all

tgpes of prohibitions. Resfictrons is one tgpe of prohibition. From item

(I) of Schedule I, Part N to Import (Control) Order, 1955, it is clear that

import of liuing1 animals of all sorts is prohibited. But certain exceptions

are prouided for. But nonetheless the prohibition continues".

5, Going bg the bctre reading of the said tnterpretation, it can be

said that in the definition of prohibited goods in term.s of Section 2(33)

of the Customs Act, 1962, any such goods means ang such restricted

and prohibited goods and not ang other goods. It is in this contest the

u-rhoLe anolyses of prohibited goods i,s made bg the Hon'ble Apex Court

and not in respect of ang other goods other than prohibited and

resticted goods. Gold being a permitted goods for importation, cannot

be said to be restricted goods in applging such an interpretation but

ceiling on the maximum qudntit!/ thttt could be imported could neuer be

equated u.tith restiction or prohibition to such importation. Admittedly,

appellant's intention to euade dutg by suppressing such import is

apparent on record for uhich Commissioner (Appeals) has rightlg

confirmed ftne and penaltg under releuant prouisirns of the Custom,s

Act but absolute confrscation of gold, which b permitted to be imported

to India, solelg on the ground that it uas brought in conceolment cannot

be said to be in confirmity to lau.t or controdictory to decision of Hon'bte

Apex Court giuen in Om Praka.sh tshatia's co.se. Hence the order.

6. Appeal is dismissed and the Order-in-Original No.

1/SBA/JC/CUS/2014, dated 27-5-2014 passed bg the Commissioner

(Appeal-s) is herebpl confinned. "

6.7 It is further obscrvcd that in respect of absolute confiscation of gold

bar, the judgment pronounced on 05.05.2023 in respect of Civil Misc.

Review Application No. 156/2022 filed at Hon'ble High Court of Allahabad

sitting at Lucknow, by the Commissioner of Customs, Lucknow is relevantu.

wherein the Hon'ble High Court has upheld the decision of ,flonble'.

Tribunal who had upheld the decision of Commissioner (Appeals) that gold

is not prohibited item, it should be offered for redemption in terms of

Section 125 of the Customs Acl,l962 and thus rejected the review

application filed by the Commissioner of Customs, Lucknow . The relevant

).

I
,.:

...:7
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.16. In the present case, the CommLssioner (Appeals) has held

that the gold is not a prohibited item, it should be oJfered for

redemption i.n terms of Section 125 of the AcL 'l'he Tibunal has

recorded that the respondenLs had brought impugned GoLd- from

Bangkok to Caya. lnternational Airport without decLanng the same to

Customs Authorities and there utas nothing to explain as to hott the

Customs authorities posted ot Gaya Internationol Airport could not

detect such huge quontity of gold being remoued from Gaga

International Airport by passengers on their qrriuaL and there tuas no

explanation as to hou.t the respondents procurecl gold before they

were intercepted at Mughalsarai Railwng Station and the TribunaL

has di-smissed the Appeals for the aforesaid reason ond has ctffirmed

the order passed by the Commls.sloner (Appeals) hoLding that the

import of gold uas not prohibited under the Foretgn T'rade l'oLtcy or

ang other law qnd, thc:refore, there ts no sufficient ground for

absolute confiscotion of the goLd.

17. Nothing uas placed before this Court to chollengle the finding of

the Commissioner (Appeclls), ulhich was upheld by the Tnbuna| thot

GoLd is not a prohibited item, ond nothing was placed before this

Court to establish that this finding of the Commissioner (AppeaLs)

was wrong or erroneous.

18. Euen if the goods in question had been brought into Indio ruithout

following the condittons prescribed therefore ond those fall within the

category of prohibited condition, Section 125 of the Act prouides that

the Adjudicoting Officer mag giue to the ouner of such goods an

option to pag Jine in lieu of confiscotion. Section 1 2 8 A of the Act

confers powers on the Commissioner (Appeals) /o pass such order, as

he thinks just and proper, confirming, modifying or annulling the

deci.sion or order appealed againsL In the present case, the

CommLssioner (Appeals) hc-s modirted the order of absolute

confiscation bu imposing penalty in lieu thereof , which u.,as well

within hes poLuer as per Section 128 A. TheTribunal hc.s afJinned the

order of the Commissioner (AppeaLs). ThLs Court dismissed the

further AppeaL filed bg the Departmenl, finding no illegality in the

judgment passed bg the 'lribunal.

19. In uiew of the aforesaid discussion, u)e are of the uiew that the

order passed bg this Co refusing to interfere with the aforesaid

{k
, 'r'.:l
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order pa^ssed bg the Trtbunal does not suffer from ang enor, much

less from an elTor apparent on the face of the record,

2O. The reuieul application lacks merits and, accordinglg, the same is

di.smissed. "

6.8 Further, It is observed that in the decision vide Order

No.35512o22-cus (WZ)/ASRA/MUMBAI, dated o2.12.2022 of the

Principal Commissioner & ex-officio Additional Secretary to Government of

India, the Hon'ble Revisionar5r Authority, after going through the details of

the case wherein the passenger had brought 02 gold bars of 01 kg each

and 02 gold bars of I0 tolas each totally weighing 2233.2 grams wrapped

with white coloured self-adhesive marking tape and concealed in both the

watch pockets of black coloured trousers worn by him, relying on various

decisions of High Court and Apex Court, has allowed gold to be redeemed

on payment of redemption {ine. Thc relevant paras of the order are

reproduced hereunder:

"16. Once goods are held to be prohibited, Section 125 still prouided

di.scretion to consider release of goods on redemption fine. Hon'ble

Supreme Court in ca,se of M/s Raj Grout Impex (CIVIL APPEAL NO(s).

2217-2218 of 2021 Ari.sing out of SLP(C) Nos, 14633,14634 of 2O2O-

Order dated 17.06.2021) has lai.d. down the conditions and

circumstances under uthich such di,scretion can be used. The same are

reproduced belou.t:

71. Thus, wlrcn it comes to discretion, the exercise thereof has to be

guided by latu; hc"s to be according to the rules of reason and justice;

and has to be bctsed on the releuant considerations, The exercise of

discretion k essentially the discemment of uhat is right and proper;

and such di.scemment i.s the citical and cautious judgment of u-that is

correct and proper bg differentiating betueen shadou and substance as

also betu.teen equity and pretence. A holder of publb office, u-then

exercising di-scretion conferred by the statute, has to ensure that such

exerci.se is in furtherance of accompli.shment of the purpose underlging

conferment of such pouler. The requirements of reasonablene:ss,

rationalitg, impartiality, fairness and equita are inherent in ang exercisb't..

of discretion; such an exerci,se can neuer be according to the priuqtq" '

opinion. i i
T

71.1. It is hardlg of ang debate that discretion has to be exercised

judiciously and, for that matter, all the facts and all the releuant

I
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surrounding factors a^s crlso the implicatbn oJ exetrcise: of di.scretiort

either tuag haue to be properly u.teigh<td and a balanced cleci^si.on. is

required to be taken.

17.1 Gouernment further obserues that there are cateno of

judgements, ouer a period of time, of the Hon'ble Courts and other

forums which haue been categoncal in the uieu,s th.nt glrant of the option

of redemption under Section 125 of the Customs Act, 1962 can be

exercised in the interesl of .justice. Gouentment pLrtces reLiance on some

of the judgements os uncLer:

(a) In the case of Commi.ssioner of Customs, ALigonj, Lucknou us

Rajesh Jhamatmal Bhat 2022(382) E.L.T. 345 (AIU, the Lucknou bench

of the Hon'ble High Courl of Alkthttbttd, has held at pora 22 thot

"Customs Excise & Seruice Tax Appellate Tibuna| Allahobod ha^s not

committed anA er-ror in upholding the order dated 27-8-2O18 passed by

the CommLssioner (AppeaLs) holding that GoLd is not o prohibitecl item

and, therefore, it shoukl be offered for redemption in terms of Section

125 of the Act."

(b) The Hon'ble Htgh Court of Judicature at Madras, in the

judgement in the case of ShikMastani Bl us. Pincipal Commissioner of

Customs, Chennai-l [2O17(345) E.L.T. 2O1 (Mad) upheld the order of the

Appellate Authoritg allou,ting re-export of goLd on pag ment of redemption

fine.

(c) The Hon'ble High Court of Kerala at Ernakulam in the case of

R. Mohandas us. Commissioner of Cochin [2016(336) E.L.f. 399 (Ker)]

ha.s, obserued at para B that "The intention of Section 125 Ls that, after

adjudication, the Customs Authority i-s bound to relea.se the goods to

ang person from whose custodg such goods haue been seized. ..."

(d) Also, in the case of Unian of India us Dhanak M Ramji

[2O10(252) E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its judgement

dated O8.03.2O1O upheld the deci,sion of the Hon'ble Htgh Court of

Judicature at Bombag [2OOg(248) E.L.T. 127 (Bom)], and approued"

redemption of absolutelg confiscated goods to the passanger.

18. 1 For the reosons cited aboue, Gouernment finds that this is not

a cose of impersonation as construed by the louter authonties. Also, for

the reasons cited ctboue, it tuould be inappropriate to term the appelLant

as habitual offender. In the instant cose, the impugned gold bcrrs were

kept bg the applicont on hi.s perso

,rW
I
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by him. Gouemment obserues that sometimes passengers resort to such

innouotiue methods to keep their ualuables / precious possessjons sarfia.

Also, considering the Lssue of poitg and fairness as mentioned aboue,

Gouernment finds that this Ls a case of non-declaration of gold.

18.2 Gouemment finds that all these facts haue not been properlg

considered by the louer authorities ulhile absolutelg confiscating the

(O2) tu.to FM gold bars of I kg each and tu,to gold bars of 1O tolas each,

totallg weighing 2233.2 grams and ualued at Rs 58,26,977/ -. Also,

obseruing the ratio of the judiciol pronouncements cited aboue,

Gouernment arriues ot the concLusion that deci,sion to grant the option of

redemption would be appropriate in the facts and circum.stances of the

instant case. Therefore, the Gouernment maintains confi.scation of gold

bars but allouts the impugned gold bars to be redeemed on pagment of

a redemption fine.

19 The Gouernment finds that the penaltg of Rs 6,OO,O00/

imposed under Section 112 (a) A @) bg the original authoitA and

upheld bg the AA is commensurate with the omi.ssion ond commi.ssions

committed. Gouernment finds the quantity o! the penaltg as appropiate.

20. In uieut of the aboue, the Gouentment modifies the OIA passed

by the AA to the extent of absolute confiscation of the gold bars i.e. (O2)

ttuo FM g7old bars of I kg each and tulo gold bars of 10 tolas each,

totallg weighing 2233.2 grams and ualued at Rs 58,26,977/ - and

grants an option to the applicant to redeem the same on paAment of a

redemption fine of Rs 12,OO,OO0/- (Rupees Tu-plue Lakhs onlg). The

penaltg of Rs 6,0O,O0O/ imposed bg OAA and upheld bg AA is

sustained.

2 1 AccordingLg, Reui-sion Appli,cation i.s decfuTed on the aboue

terms-"

6.9 Further, It rs observcd that in the recent decision vide Order No

516-577 12o23-cus (WZ)/ASRA/MUMBAI, dated 30.06.2023 of the

Principal Cornmjssioncr & ex-officio Additional Secretary to Government of

India, the Hon'ble Revisionary Authority, after going through the details of

the case wherein the passenger was wearing brown coloured cloth belt

fastened around her abdomen and when the belt was cut open resulted in

recovery of brown coloured powder with water pasted in glue, purported to

containing gold weighing 2800 grams (gross). The Hon'ble revisionary

authority relying on various decisions of High Court and Apex Court, has

i
6
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allowed gold to be redeemed on payrnent of rcd<-.mption fine. The relevant

paras of the order are reproduccd hereunder:

"10. Once goods are held to be prohibited, Section 125 still prouided

discretion to consider release of goods on redemption fine. Hon'ble

Supreme Court in case of M/s Rnj Grout Impex (CIVIL APPEAL NO(s).

2217-2218 of 2021 Arising out of SLPO Nos. 14633-1affi4 of 2O20-

Order dated 17.06.2021) has laid doun the conditions and

circum,stances under which such di^scretion can be used. The same are

reproduced belnw:

71 . Th.us, uhen it cornes t.o discr<:tion., the exercl;<t thereo.f has to be

guided bg Law; hcls to be according to the n.tles of reason anrl justice;

and has t.o be basecl on the releua n.t consr.dera.tions. The exerci,se of

discretion is essentiaLLy the d1scernmen.t of what i.s right a.nd proper;

and such discernment is the criticul anti ctLtLti.ctus judgment of uthttt is

correct an.d proper by diJJbrentiotinq betuteen shcLd.ow and substonce as

also between equitu and. pretence. A holder of pubLic office, when

exerci,sing discretion conferred bA the statute, has to ensure that such

exercise i-s in furtherance of a.ccomplishment of the purpose underlging

conferment of such. porter. Th.e requi.rentents of reasonableness,

rationa.litg. impctrtial.itg, foirness ancl equittl a.re i.rtherent in any exerci.se

of di;screti.on; suctt. o.n exerc:tse can ueu(r be ttct:ordi.rtg to th<: priuate

optnion.

7 1 . 1 . It is hardLy of ang debate that d.iscretion has to be exercLsed

judiciouslg and, for that matte1 a.ll the facts and. alL th.e releuant

surroundi.ng factors as also the i.mplication. of exercise of discretion

either Luag haue to be properLy tue:ighecl and o balanced decLsion is

required to be taken.

11. A plain reading of Section 125 shouls that the Adjudicating

Authoitg i.s bound to giue an option of redemption when the goods are

not subject to any prohibitton. In cose of prohibited goods, such as, the

gold, the Adjudicating Authority ma!/ allou rede.mption. There k no bar

on the Adjudicating Authoity allowing redemption of prohibited goods.

This exercise of discretion u.till depend on the nature of goods and the

nature of prohibition. For instance, spurious drugs, arms, ammunition,

hoz,ardous goods, contaminated flora or faunq food which does not

meet the food safetg standards, etc. qre harmful to the societg if
alloued to find their uaA into the domestic market. On the other hand,

relea-se of certain goods on redemption fine, euen though the same

becomes prohibited as condition of i ort haue not been satisfted, may

+
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not be harmful to the societg at large. Thus, Adjudicating Authoritg can

allou redemption under Section 125 of ang goods uthich are prohibited

either under the Customs Act or any other lau-t on pagment of fine.

12.1 Gouernment further obsentes that there are catena of

judgements, ouer q penod of time, o.f the Hon'ble Courts ond other

forums which haue been categoical in the uieut that grant of the option

of redemption under Section 125 of the Custom,s Act, 1962 can be

excercLsed in the interest of justice. Gouernment places reliance on some

of the judgements as under:

(a) In the case of CommLssioner of Customs, Aliganj, Lucknou.t us

Rajesh Jhamatmal Bhat 2O22(382) E.L,T. 345 (All), the Lucknow bench

of the Hon'ble High Court of Allahabad, has held at para 22 that

"Customs Excise & Seruire Tax Appellate Tribunal, Allahabad hos not

committed a.nA error in upholding the order dated 27-8-2018 pa.ssed bg

the Commi.ssioner (AppeaLs) hoLding that Gold i,s not a prohibited item

and, therefore, it should be offered for redemption in terms of Section

125 of the Act.'

(b) 'I'he Hon'ble High Court of Judicature at Madras, in the

judgement in the case of ShikJWa^stani Bi us. Pincipal Commissioner of

Customs, Chennai-I [2017(345) E.L.T. 20i (Mad) upheld the order of the

Appellate Authoritg allou-ting re-export of gold on pagment of redemption

fine.

(c) The Hon'ble High Court of Kerala at Ernakulam in the case of

R. Mohandas us. Commr^ssioner of Cochin [2O16(336) E.L.f. 399 (Ker)]

has, obserued at para I that "The intention of Section 125 i.s that, after

adjudication, the Customs Authority is bound to release the goods to

any person from u.those custodg such goods haue been seized. .. ."

(d) Also, in the case of Uninn of India us Dhanak M Romji

[2O1O(252) E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its judgement

dated 08.03.2O1O upheld the decbion of the Hon'ble High Court of

Judicature at Bombay [2OO9(248) E.L.T. 127 (Bom)], and approued

redemption of absoluteLg confi.scated goods to the passanger.

1 2.2 Gouernment, obseruing the ratios of the aboue judicial

pronouncements, arriues at the conclusion that decision to grant the

option of redemption would be appropriate in the facts ond

circumstances of the instant ca-se.
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13 Gouentment notes that the quantitll of impugned gold dust

(conuerted into bars) under import, ts neither substantial nor in

comm.ercial quantitV, The appellant claimed ownership of the impugned

gold and stated that the same was brought for marriage purpose. There

are no other claimo.nts of the said gold. There Ls no allegation that the

appellants are habitual offenders and u.tas inuolued in similar offence

earlier. The fact of the case indicates that it Ls a case of non-declaration

of gold, rather than q. case of smuggling for commercial considerations.

The absolute confiscation of the impugned gold, leading to

dtspossession of the gold in the instant cose is therefore harsh and not

rea.sonable. Gouernment considers granting an option to the appellant to

redeem the gold on paAment of a suitable redemption fine, as the same

would be rrnre reasonable and judicious.

14. In uieu of aboue, the Gouentment modtfies the impuqned order

of the Appellate Authority in respect of the trnpuglned go\d" sei-z,ed from

the appellant. The seized glold from the appeLlant 1 i,e. impugned gold

bars weighing 1417.6189 grams ulith puitg of 994.4o'/ct and Ol muster

u-eighing 19.1384 grams uith puity of 981 .4O%, totalLg weighing

1478.3415 grams and totallg uaLued at Rs 41,07,735/- is allowed to be

redeemed on paAment of a fine o/ Rs 8, IO,OOO/- (Rupees Eight Lakh

Ten Thousand onLy)."

6. 10 Further, the Principal Commissioner & ex-offlcio Additional

Secretary to Government of India in thc C)rdcr No 38O /2022 CUS

(WZ)/ASRA/MUMBAI, dated 14.12.2022, whcrr:in tht: applicant was

carrying 27O grarns of gold dust which has bccn ingcniously conc<:aled by

pasting it with glue in betwecn two t shirt worn by him, had finally held

that since the appcllant is not a habitual offender and was not involved in

the similar offence earlier and it is a case of non dcclaration of go1d, rather

than a case of smuggling for commercial consiclcrations. With this

observation absolute confiscation was set aslde and goid was allowed to be

redeemed on payme nt of redcmption fine

6.1 1 Further, the Principal Commissioner & ex-officio Additional

Secretary to Governmcnt of tnciia in thc Order No 67 12O23-CUS

(WZ)/ASRA/ MIJMBAI, dated 30.01.2023, on rocovcry of two gold bars of

tally weighing 2232 grarns valucd at Rs 58,23,846/ upheld the decision

of Appellate Authority allowrng redemption of gold bars on payment of

redemption fine of Rs 11,00,000/- and upheld the penalty of Rs 6,00,000/-

imposed by the Original Adjudic g Authority and upheld by the

c'!
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Appellate Authority observing that the concealment was not ingenious, the

passenger was not habitual offender and involved in the similar offence

earlier, there was nothing on record that he was part of an organised

smuggling syndicatc. 'lhe Governmcnt found that this was a case of non

declaration of gold and held that absolute confiscation of the impugned

gold leading to dispossession of gold would be harsh arrd not reasonable.

With this observation the order of Appellate Authority granting an option to

redeem the gold on payment of redemption fine was upheld.

6.12 Further, the Hon'b1e High Court of Allahabad in the case of

Commissioner of Customs, Aliganj, Lucknow Versus Rajesh Jhamatmal

Blnat 12022 (382) ELT 345 (All)l had upheld the decision of Honble Tribunal

wherein the Horr'ble Tribunal had upheld the decision of Commissioner

(Appeal) wherein 4O76 grams of gold bars recovered from the specially

designed cavities madc in thc shoes, valued at Rs. 1,09,98,018/- was

allowed to be redeemed on payment of redemption fine and penalty. The

Hon'ble Tribunal had reduced the redemption fine from 25,0O,O00/- to Rs

15,00,000/- and penalty was also reduced from 10,0O,0OO/- to 5,00,000/-

as ordered by the Commissioner (Appeal). The Hon'ble High Court

observing that goid was not prohibited under the Foreign'lrade Policy or

any other law for the time being in force and, therefore, there is no

sufficient ground for absolute confiscation of the gold upheld the decision

of Honble Tribunal.

6.13 Further, the Principal Commissioner & ex-officio Additional

Secretary to Govcrnment of India in the recent decision vide Order No

68/2O24-CUS (WZ)/ASI?A/MUMBAI, dated.24.O1.2024, in the case of Mr

Kasmani Asif Abdut Aziz wt'ereir the passenger had kept three gold

kadiwali chains and two gold pendants in a transparent plastic pouch kept

in pant pocket totally weighing 1200 grams of 24 kt having 999.0 purity

valued at Rs. 35,22,8161- (Tariff value) and Rs. 39,O2,40o/- (Market value)

had finally held that since quantum of gold is not commercial and the

applicant was in posse ssion of invoice for purchase of gold jewe1lary,

concealment was not ingenious, the passanger is not a habitual offender

and was not involvcd in the similar offence earlier and not a part 'of ' .,

organised smuggling syndicate, it is a case of non-declaration of gold.. .'

rather than a case of smuggling for commercial considerations. With this--

observation absolute conhscation was set aside and gold was allowed tolbe'

redeemed on payment of redemption fine. ' ':

6.14 In view of above decisions of the Principal Commissj.oner & ex-

officio Additional Sccrctary to Gover f India , I am of the considered

\
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view that in present case also lhcre is no allegation thal the appcllant is

habitual offender and was involved in similar offencc earlier. The appellant

was not a part of organised smuggling syndicate. 'l'hc appellant during

personal hearing beforr: the adjudicating authority as recorded in the

impugned order has submitted that the appellant is engaged in business of

c1oth, cosmetics & Electronics ite ms purchased from Bangkok. He also

submitted that the gold was purchascd by him from his personal savings

and borrowed money from his friends. Ile reitcratcd that his client brought

Gold for his personal and farnily use. FIr-. submittcd copy of purchase bill

No. 1215 datecl 25.01.2024 issucd by M/s. One World, I3angkok showing

legitimate purchase of the said gold in the name of the appellant. Thus,

there is no dispute in respect of the ownership ol thc seized gold. The

appellant was not a carrier. 'l'here is nothing on record to suggest that the

concea-lment was ingenious. The investigation of the case has not brought

any smuggling angle but the investigatron suggest that this is case of non-

declaration of gold with intentron of non-payment of Customs duty.

Further, a copy of appeal memorandum was forwarded to the adjudicating

authority for his comment and submissron of casc laws on similar matter

but no reply was rer;eived till da1c, 'l'he fact of thc present case also

indicates that it is a case of non-dcclaration of gold, ralher than a case of

smuggling for commr:rcial considcration. The absolutc confiscatron of

tmpugned gold, Ieading to dispossessron of the gold in the instant case is,

therefore, harsh. 1'hereforc, Iollowing thc' dccisions of Principal

Commissioner & ex-officio Additional Secretary to Government of India, the

decision of Hon'ble High Court of Allahabad sitting at Lucknow in the Civil

Misc Review Application No 15612022 filed by Commissioner of Customs,

Lucknow, and the decision of Honble 'l'ribunal, Ahmedabad and Mumbai

as detailed in the above paras, I am of thc considcrr:d view that the

absolute confiscation of 03 gold kadas of pure raw g<lld havrng purity 999.O

(24 Kr) totally weighing 1500.100 grams valued at lis 83,51,687/ (Tariff

value) and Rs. 96,90,646/- (Markct valuc) rs harsh. I, therefore, set aside

the absolute confiscation ordered by the adjudicating authority in the

impugned order and allow redemption of 03 gold kadas of purc raw gold

having purity 999.0 (24 Kt) totally weighing 1500.100 grams valued at Rs

83,51,687 l- (Tariff value) and Rs. 96,9O,6461 (Markt:t value), on payment

of fine of Rs 17,00,000/- in addition to the duty chargeable and any other

charges payable in respect of the goods as per Section 125(2) of the

Customs Acl, 1.962.

6. 15 Further, in respect of imposition of penalty amounting to Rs

32,OO,OOOl- on the appeliant for non-declaration of 03 gold kadas of pure
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raw gold having purity 999.0 {24 Kt\ totally weighing 1500.100 grams

valued at Rs 83,51 ,687 l- (Tariff value) and Rs. 96,90,646/- (Market value),

following the decisions of Principal Commissioner & ex-officio Additional

Secretary to Government of India, the decision of Hon'ble High Court of

Allahabad sitting at Lucknow in the Civil Misc Review Application No

15612022 iiled by Commissioner of Customs, Lucknow, and the {ecision of

Hon'ble Tribunal, Ahmedabad, Mumbai and Allahabad as d\Ltiiled in the

above paras, I am of the considered view that penalty of Rs. 32,00,000/-

ordered by the adjudicating authority in the impugned order is harsh.

Therefore, I reduce the penalty to Rs. 8,50,000/-.

6.16 The fine and pcnalty of the above amount wlll not only eliminate

any proflt margin, if any, but will also have a positive effect on the

applicant to ensure strict compliance of law in future'

7. In view of above the appeal filed by the appellant is disposed off in

(
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