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s-EFrd sTreaforder relating to

*tq*wd$rqrft-d+tgrra.

(a) ny goods imported on baggage.

nrra jf grrcrd q-r} R fffi ar5a tt aro raT efra $rrfr * s.d& r?irq tra vq ralt a zrs

alnr qT tqr r;irar Frra q{ tilt qr} *. frv irEB-d rna rart a ari qr qI rE rarar Frrjr

T{ rdrt zKr ara fi ar* d JrEfitsd qrd t 6* 6t.

any goods loaded in a conveyance for importation into India, but which are not
unloaded at their place of destination in India or so much of the quantity of such goods
as has not been unloaded at any such destination if goods unloaded at such
destination are short of the quantity required to be unloaded at that destination.

+ftrnyta sfuB-cq, 1962 i 3rr-qFr x drrr ,{rt s{rftfr TaR' zrq Mt fi rfa lra aIqS fI
3rflqzft.

b

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules
made the reu nde r.

3 Tf,ffsrur $r}rd qr rrra lM d hftEq srsq rt s'Fa E;rar ttm ffi rrm+d rf€I
qiq fi dR.rft sitr r{r fi gtq ffiBa a,rrcra :daea 5t} zrftv :

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

ctt fi r'+-e,rszo i, 16 {i.6 rgqff r i }rfd frqtft{ fr'v zrc alwn Em rrhr *t +

yfr'qi, ffii r'+ cfr jt c.{rs t$ fi ;qrqrcq rF+ f*-e rrn ft*r qrfrq.

(a)

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

(7T)

4 copies of the Application for Revision

(q) yf,tsrur Jni{d ilq{ 6-rt *- frv *anra orfufrq-r, r'62 rrrur 'ftrlft-a: d ftfftd 6l{ qt
g;q {Sq,fis, Eu-g,r6ff 3if{ Efrq rdt * cft{ i ilri-d 3ndr t Jt {'. roor-rrqs sl ql ,TE) cr

5'.rooor-rFl(r (iF 6Fr{ aI,:,*qr fi rrrar ti,* gaFra 
{zrdra * c-fifufi Tdrra A.3r(.6 *r Et

cfrqi. qfE ra,aizn zm ar , 4rqr :rqr fu ff ilFI 3ik tqq qiF' ars rrr rft 6-q 6t at N
6rs * w Jt c.roo,- gtr qft r'6 drs + 3rft-6 tf al flr *' $q Ji s.rooor-

'16 
€. 2 *' 3rri-{ qfud Fr4-dt i 3rEmn 3rar ara-dt i. rFFq * ct 6t$ qFd 5t nrhr t

3rrra rrqs rrar d at A +frrrg6. rrfufrq'r 1962 fl qr(I 129 s (1) *. 3rtfra sY* S.s.-s ci

ffrn5a, idq 3Fr< aJt tF 3ik d-Er *-r sfla rft-orq * srqr ffifu6 qi w nfta a'r

TrA t

aBd.d-6are er+f,, h-rc trrttrra;r

(6')

(c)

4

(,r)

TF{g {Fdridt *'srfrrdr srq ra srtcr fI 4 cfrqi, qfr 6t

'?il;

In respect of cases other than these mentioned under item 2 above, any person

aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,

1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at

Sqr 
tottowino address :

ffiq g.qrq tra a tat +-r

cft\rff et+q qr6

w

q
tr

t 3fsR-dr, 3r6-trErdr{-3800 1 6

(6)

(rf)

( )

q copres of tn-is oraer, Uearing Court Fee
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(s)

yf,trrur fi frs srifi +r 4 cfrqi

(d) The duplicate copy oF the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under
the Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the
fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application.
If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees

or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs,1000/-.

tu
Customs, Excise & Service Tax
Appellate Tribunal, West Zonal Bench

2nd Floor, Bahumali Bhavan.
Nr. Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016
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(6.)

(a)

(E)

(b)

(zr)

(c)
where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(q)

(d)

6
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)

of the Customs Act, 1962 shall be accompanied by a fee of -

sr+fi t FtFrrd FrFn * ilfi fuS *rn.gia- uffi a--<nr qiTI zr<r rrffi 3ik EqIEr aqr

trrITqI ?rqr dg {i TfiT fr arq s;c(' cr t{rt q-q 6t a} lrr FgR Tqq.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one
thousand rupees;

sr** t w<Fra Errrn jt Erd ffi *rn5m uffi r-*nr rizn rrcr re+' stt aqrm dtn

nrrTrr[ zrfi is fi rfi'F qiq arc scs t 3rfu6 d efun rci q-.ns arc t srfuo' a tt at; crE

FFr{ $nI

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees;

rfa t saFtra rrrrn it B-di fr:fi *xnra $ffi <.arr aim zrqr erFF 3il{ Eqrfr aqT

Errnqr ?rqr iB f,r rfiT qqrfr ars scs t 3rfui5, il at; rs (.ar{ s,qq.

{g 3nerl fi F*cg stfufr{uT t sT4-4, aiz} ara lrm fi roolo 3r rri qt,rO l,FF qT c.6 q-4

Eg E-cT-{ * t,qr 6s fi roolo 3r(I 6-fi q{,3-6r +-d-fr (g tr-d-{ fr t,3frf, {sr ff(rJrl I

An appeal against this order shall lie before the Tribunal on payment of 10olo of the
duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.

r+a $fufr{ff *t qr{r 129 (s) t 3i;irrtfr r{-a crfufi{ur fi smr Erq-r r*o rrica r*-
(O tt*, srrtlr *. frs cI zrflfut d Tnri fi Rq qr frrS 3r;q nqld?I fi frs ffi'q m' 3r+fr

' - 3nli[I

(g) 3r+fi cr 3n+(a qrr lrT rilrirf,n i frq Er{t Jr}({ + qFI uvt irq st a l5a rft +ia-ra

6Ii qrts.

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other
purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees,

dr.

a
o
t

+
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ORDE,II-IN-APPEAL

M/s. Thousand Oak Innovation LLP, Plot No. l l to 14, Survey No. 23/ 1,

At Lakhdhir Nagar, Near Navagam Gate, Lilapar Road, Morbi - 963641

(hereinafter referred to as 'appellantJ have filed the present appeal against

Order - in - Original (OIO) No. MCH/ADC/MK|9S|2O2B-24, dated 30.06.2023

(hereinafter referred to as 'impugned orderJ passed by the Additional

Commissioner of Customs, Mundra (hereinafter referred to as adjudicating

authorityJ .

2. Briefly stated, the relevant facts of the case are that the appellant

imported 'PVC Resin SGS (Suspension Grade) vide Bill of Entry No. 3707651

and 37 08262, both dated 26.04.202 1, which, inter-alia, attracted anti-

dumping duty in terms of Notification No. 3212O19-Customs (ADD), dated

10.08.2019. The SIIB officers of Customs, Mundra, acting on some information

about improper levying of anti-dumping duty by some importers, examined the

cargo and found that the name CNSG Jilantai Chor-Alkali Chemical Co.Ltd.

(lnner Mangolia Alashan Economic Development Area) was imprinted on the

bags of the subject goods, which is other than seven producers listed at S. No.

1 of the said notification. Therefore, it appeared that the appellant was required

to pay anti-dumping duty at the rate of USD 147.96 pMT in terms of Sl. No. 2

of the Notification No. 32l2Ol9-Customs (ADD), dated 10.08.2O19. However, it
appeared that the appellant had not assessed Anti - dumping dufy on the

imported goods. Further it also appeared that the appellant was also required

to pay Customs Dut5r at the rate of lOo/o instead of Z .So/o self-assessed by the

appellant. The original adjudicating authority vide OIO No.

MCH/ADC/SK I 43 / 2021 -22, dated 28.07 .2O2t, accordingly passed the order

wherein he ordered to re-assess the goods at higher rate of ADD as per S. No. 2

of Notification No. 32 /2Ol9-Customs (ADD) as well as levy and pa5rment of

BCD @7oo/o and to recover the differential duty of Rs. 8,73,816/- before

clearance of goods; confiscated the goods under section 111(m) of the Customs

ption to redeem thc same on payment of redemption fine

to the differential duty; and imposed a penalty of TOYo of the differential

der section 1 12(a) of the Customs Act, 1962

Being aggrieved with the then impugned order, the appellant had iiled

e appeal bcfore the Commissioncr Appeals, who vide OIA No. MUN-CUSTM-

O00-APP-757-22-23 daLed O3.O2.2O23 remanded the matter back to the

adjudicating authority for passing afresh order by following the principles of

natural justice for not giving the opportunity of personal hearing. Thereafter,

the adjudicating authority following the order of the Commissioner Appeals;

t, 1962 with an o

Page4ofll
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gave the opportunity for PH to the appellant, which was held on 28.04.2023

and thereafter, the adjudicating authority vide the impugned order passed the

following order:

1) Refrained from commenting/deciding recovery of the differential duty

and ADD ordered in the original OIO.

2) Upheld the Redemption fine and Penalty imposed vide original OIO

considering the same to be justified, true and fair as per provisions of the

Customs Act, 7962 and appropriated the redemption line and Penalty

paid by the Appellant while obtaining out of charge.

4. Being aggrieved with the impugned order, the appellant have filed the

present appeal and mainly contended that;

r That the impugned order wrongly assumed that customs duty and anti-

dumping duty can be recovered by way of debit from an Advance

Authorisation, ignoring the fact that Notification No. I 8/ 20 I S-Cus.

exempts such duties altogether, not permits debit.

o That the learned adjudicating authority ignored that the goods were

imported under a valid Advance Authorisation complying with all

conditions of Notilication No. 18/2O1S-Cus. dated 01.04.2O15, and

hence, no customs duty, ADD, or IGST was payable.

That the customs department re-assessed the bills of entry and imposed

lp'
nalty and line even though goods had not been cleared, thereby

a

,.inegating the concept of short levy under Section 28 of thc Customs Act.

' That the error of entering 7.57o instead of lOo/o BCD in thc check list was

admitted by the appellant and voluntarily brought to the department's

attention. Hence, no mala fide or suppression can be attributed and the

goods were never seized. As per judgments including Finesse Creation

Inc. and Shiukripa Ispat Put. Ltd., oo fine in lieu of confiscation can be

imposed when goods are not physically seized. Goods cannot be

confiscated merely for an incorrect rate entry in the bill of entry when no

other mis-declaration exists. Hence, application of Section 111(m) is

wholly unjustified.

That the adjudicating authority did not record any finding that

conditions of Notification No. 18/2015-Cus. were violated. Therefore,

denial of exemption from ADD and IGST lacks legal basis.

That tJle Commissioner (Appeals) had remanded the matter for fresh

decision under Section l7(5). However, the learned adjudicating

authority simply reiterated previous findings without fresh a<ijudication,

.F

.J

,v

defeating the purpose of remand.

Page 5 ol ll
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That the adjudicating authority admits that reassessment was done at

nil duty after allowing benefit of the notification but still upholds line and

penalty, which is self-contradictory.

They have relied upon the various case laws, few of which are as under:
'> F'inesse Creation Inc. u. Commissioner of Customs 2OO9 (248) ELT

122 (Bom)

> Shiukripa Ispat Put. Ltd. u. Commissioner of Central Excise &

Customs, Nasik 2009 (235) ELT 623 (Tri. - LB)

'r Commissioner of Custom.s, Kandla u. M.S. International Ltd. 2004

(174)ELT 101 (Tti. - Del)

Y Commissioner u. Weston Components Ltd. 2OOO (115) ELT 278 (SC)

- though distinguished in Finesse Creation

PERSONAL HEARING

5. . Shri P. D. Rachchh, Advocate, appeared for personal hearing on

25.11.2024 on behalf of the Appeliant. He reiterated the submission made in

the appeal memorandum and submitted a written submission as well.

5.1 Purther, due to change in Appellate authority, a fresh PH was given to

the Appellant to which Shri P. D. Rachchh, Advocate appeared on 29.O5.2025

on behalf of the Appellant. He reiterated the submission made in the appeal

memorandum.

DISCUSSION & FINDINGS

6. I have gone through the appeal memorandum filed by the appellant,

records of the case and submissions made during personal hearing. The main

contention in the appeal is that goods were imported under a valid Advance

Authorization issued by the DGFT and were fu11y eligible for exemption from

customs duty, IGST, and anti-dumping duty under Notification No. 18l2Ol5-

Cus. dated 01.04.2015. whereas the Department is of the view that the

exemption is not available to the appellant. Therefore, the main issue to be

decided is that whether the impugned order for the recovery of differential duty

after re-assessment of the impugned BOEs, confiscating the goods under

Section 1 1 1(m) of the Customs Act, 1962, imposing redemption fine under

Section 125 of the Customs Act, 1962 and imposing penalty under Section

112(a) of the Customs Act, 19

legal and proper or otherwise.

62, in the fac

Page6ofll

stances of the case, is



MUN-CUSTM-OOO-APP- I T 6.25 -26

6. 1 Before going into the merits of the case, I find that as per CA-l

Form of the Appellant, the present appeal has been filed on 18.O8.2O23 against

the impugned order dated 30.06.2023, which is within the statutory time limit

of 60 days prescribed under Section 128(1) of the Customs Act, 1962. As thc

appeal has been filed within the stipulated time-limit, it has been admitted and

being taken up for disposal in terms of Section 128A of the Customs Act, 1962.

6.2 I find that the appellant imported PVC Resin from China under Bills of

Entry No. 3707651 and 3707862, both dated 26.04.2021 , The original

adjudicating authority had observed that the appellant had not paid the anti -
dumping duty in terms of SI. No. 2 of the Notification No. 32l2Ol9 - Customs

(ADD), dated 10.08.2019. Further, the appellant had self-assessed the Basic

Customs Duty (BCD) at the concessional rate of 7 .SVo by availing the benelit

under S1. No. 267 of Notification No. 50/2017-Cus dated 30.06.2017. However,

it is observed that the applicable rate of customs duty on the impugned goods

was 107o, as prescribed under Notification No. 32 /2O19-Cus (ADD), which

imposes anti-dumping duty on the subject goods originating in, and exported

from, China. Accordingly, anti-dumping duty was also payable at rates

specilied in tJle said notification, depending upon the producer/ exporter

combination. Therefore, the appellant had short paid total duty to tune of

Rs.8,73,816/-. I find that the appellant has contended that recovery of

differential duty vide the impugned order is wholly unjustified, as the goods

were imported under a valid Advance Authorization and rightly assessed at Nil
" .,:i'-\

"'"i;-iJU$ [nder Notification No. 18/2O1S-Cus dated 01.O4.2015.

lr';"ffif'1i,
l-n \ ,t)"Ut, ilit,this regard, I find that the Department had informed the appellant's
i:.... \ q\J !,J /

'.-' .'.r.. 'Clfgtdrfrr' broker regarding the exemption availment in term of incorrect
'. : - ---.<r,

" {I[fl-B.l?cation resulted in the short payment of duty and ADD to which they had

agreed and requested for recalling and re assessment of the Bills of Entry and

was ready to pay tJ..e differential duty and ADD. Thereafter, the impugned

BOEs were filed in terms of applicable SI. No. 2 of the Notification No. 3212019

-Customs (ADD), dated 10.08.2019. Since, the imports were made under

Advance Authorization, therefore, the appellant had availed the cxcmption on

the basis of Advance Authorization and had executed a valid Bond and Bank
Guarantee at the time of import, as mandated under Notification No. lgl2ols.
customs, dated 01.04.2015 and there was no requirement to deposit any
amount towards differential duty and ADD as the same were paid through

. debit from Advance Authorization as the goods imported under Advance
Authorization Scheme are exempted from various duties, including Basic
customs Duty (BcD), Additional customs Duty (cvD), Education cess, Anti-
Dumping Duty, Safeguard Duty, Integrated Goods and Services Tax ([GST), and

compensation cess. Therefore, when the differential duty and ADD, if anv,

stood already secured through the executed bond, any further demand or
recovery of such duties is not 1ega1ly maintainabl

PageTofll
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6.3 With regard to confiscation and imposition of redemption fine and

penalty, the appellant's main argument is. that there is no deliberate or

intentional mis-declaration considering the fact that goods were not seized

under Section 110 of the Customs Act, 1-962, and were imported under a valid

Advance Authorization with full exemption, thus no mis-declaration or intent to

evade duty existed. Further, they have contended tJlat in the instant case

though the goods were available for seizure prior to out of charge but were

never seized, however, the adjudicating authority proceeded to order

confiscation under Section 111(m) of the Customs Act, 1962 and imposed a

redemption fine under Section 725 of the Customs Act, 1962 and penalty

under Section 1 12(a) of the Customs Act, 1962 without issuing any Show

Cause Notice (SCN) under Section 124 of the Customs Act, 1962, thereby

violating the principles of natural justice. It is a settled position in law that

where the goods have not been seized, nor any notice issued proposing

confiscation with an opportunity to respond, the order of confiscation and

consequent imposition of fine and penaity is illegal and unsustainable.

In this regard, I have perused the relevant Section 1 1 1(m) of the customs

AcL, 1962 and the same is reproduced hereunder:

" 111. Confiscation of improperlg imported goods, etc.

(m) [ang goods uhich do not correspond in respect of ualue or in any

r particularl rtith the entry made under this Act or in tlre case of

e utith the cleclaration made under section 77 [in respect thereof,

case of goods under transhipment, tuith the declaration for

ment rekn'ed to in the prouiso to sLb-secrion (1) of section 541.

It is observed that the imported goods were not found to be mis-declared

in terms of valuation, description, classification, quantity, or any other material

particulars. The appellant, upon realiztng the inadvertent error of claiming

benefit under an incorrect notification in one of the Bills of Entry, had

proactively approached the proper officer requesting recall and reassessment of

the Bills of Entry and expressed willingness to discharge the differential duty,

which was to be secured through the bond executed under the Advance

Authorization scheme. These facts clearly estabiish that there was no

['ageSofll

- The follouting goods brought from a place outside India slnll be liabte to

conJiscation: -
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deliberate intent to evade duty, nor was there any willful suppression or

misstatement. In the absence of mis-declaration or fraudulent intent, the

essential ingredient for invoking Section 111(m) of the Customs Act, 1962 is

not fullilled. Therefore, merely citing an incorrect exemption notification or not

reflecting the appropriate duty rate without any mala fide intention cannot be

equated with mis-declaration warranling confiscation under section 111(m) of

the customs Act, 1962. Hence, the confiscation of goods is not sustainable in

law.

6.4 In this regard, I rely upon the decision of Honble Tribunal, Mumbai in

the case of LEXMARK INTERNATIONAL (I) P. LTD Vs C.C. (IMPORTS), NHAVA

SEHVA l2OlL .274lr E.L.T. 556 (Tri. - Mumbai)l wherein the Hon,trte Tribunal

while interpreting Section 111(m) of the Customs Act, 1962, held that the

goods can be confiscated only when there is any mis-declaration of the goods

as declared in the bill of entry or for any valuation mismatch. The relevant

paras are reproduced as under:

respect of CVD, it does not amount to ang misdeclarotion on the part of
th.e importer. Therefore, in the instant case, the prouisions of Section
111(m) are not attracted ot all.

a"

7. In uieu-t of tLe aboue legal and. factual position, confiscation und_er
Section 1 1 1(m) of the Customs Act, I 962 is not justified and
consequential imposition of fine in lieu of confiscatton und.er section i2s
of the said Cnstoms Act, is also not correct. Accord.inglg, I set asid.e the
confiscation and consequent imposition of fine in lieu of confiscation.
Imposition of penaltg und.er Section 112(a) is attracted onlg when the
goods are liable to confiscation. As discussed aboue, since confiscation
of goods has been set aside, penalty und.er Section I 12 of the Customs
Act is also not sustainable uttd. is set asid_e.

Pau.c9ol'll

"6. Section 111(m) of the Customs Act prouides for confrscation of the
goods onlg if the goods declared in the bill of entry do not correspond in
respect of the ualue or in ang other mqteial particular with the entry
(bill of entry) made under the Act. In this case, the appellants had
declared the goods correctlg as laser printers and parts and also
classified them under Heading 8471.60 in respect of pinters and
Heading 8473.30 in respect of parts of printers of the Customs Tariff
which hrrs also been accepted by tte Customs. IturTher, the Customs
haue also accepted the transaction ualue declared by the appeltants in
the bitl of entry for determination of the basic Cusloms duty. Only in
respect of computation of CVD, there is a dispute between the

6

(

and discharged tle liability accordingly. Merely because the
had sought ON exemption from RSP based assessment in
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8. Tle appeol is alloued, uith consequential relief, if ang, on the

aboue terms. "

6.5 I also rely upon the decision oi Hon'ble Tribunal, Mumbai, in the case of

LSML Pvt. Ltd. Vs Principal Commissioner of Customs, Chennai [2023 (383)

E.L.T. 75 (Tri. - Chennai)l wherein, the ADD was imposed on the appellant,

however confiscation, redemption hne and penalties were set aside. The relevant

paras are reproduced as under:

"20. Houeuer, ue find that confiscotion and imposition of redemption

fine are not Luarranted as here utas nothing that the appellant-
importers haue consciouslA suppressed or misrepresented. If ADD

escaped assessment, tLe department is free to demond tlle same as

per prouisions o/ Customs Act, 1962. Howeuer, for the same reason,

goods cannot be confiscated and penalty cannot be imposed.

Therefore, ue set aside the confiscation of tle goods, imposition of
redemption fine and uaious penalties. For this reason, ue find that
department appeal has no meit and needs to be rejected except on

leug of interest under Section 28AA on ADD of Rs.79,55,066/- in
respect of goods cleared uide BE No.3O56014 dt. 31.08.2017 u.thich

toe haue already upheld."

7 . In view of the statutory provisions and respectfully following the

decisions of Hon'ble Tribunals as discussed above, I am of the considered view

that confiscation of the imported goods in the impugned order is not legally

sustainable. Since the primary condition, i.e. confiscation of goods, to impose

the Redemption fine under Section 125 and penalty under Section 112(a) of the

Customs Act, 1962, is not sustained, therefore, the impugned order imposing

Redemption fine under Section 125 and penalty under Section 112(a) of the

Customs Act, 1962 are also liable to be set aside.

8. In view of the discussions made above, I set aside the impugned order

and allow the appeal with consequential relief, if any.

ESTED
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