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ACT, 1962):
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T uiikderal PASSED BY Commissioner of Customs (Appeals),
AHMEDABAD
g f&=ie DATE 19.01.2026

Jeud Uld MR &1 9.9 &A% | 194/AR/ADC/ICD-SACHIN/SRT/2024-25 dated

g ARISING OUT OF 04.10.2024 passed by the Additional Commissioner
ORDER - IN - ORIGINAL NO. of Customs, Surat.
g | o e SRl e ] o 19.01.2026

ORDER- IN-APPEAL ISSUED ON:

M/s. B. K. Silk Mills Pvt. Ltd.
o | srdieemdl &1 A9 9 Udl
NAME AND ADDRESS OF THE Plot No. F 532 to F 535 and F 628 to F 63],

APPELLANT: Laxmi Textile Park, Near Sachin GIDC,
Surat - 394 230.
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This copy is granted free of cost for the private use of the person to whom it is issued.
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

Frafafea g smdsvorder relating to

()

I & = # marfad sig ATa.

(a)

any goods imported on baggage.

()

WRA H TaTd B o [ aTe | d1el 41 Afb= HRd A 3% 710 RIT TR IR 7 T HId
T I T VI U SaR o4 & e sriféa w1 Sar 7 91 WR 91 39 el RITH R I T
Hra &1 °4ET § ifdra Arer § I 8L

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if zoods unloaded at such destination are short of the quantity required to be unloaded at that destination.

()

AT sfuferas, 1962 & SO X 9UT 39S ST 91g ¢ i & dgd Yoo aradl o

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

TARI&UT 3Tde U I (HTaet § [ATGP Wey § Y¥gd ST 81T okl 3<iiid || o
Y st 3R 39 & wiy Pt s wow g wifte

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

BIE B TIT, 1870 & Ha H.6 ATGAT 1 & U1 (Uiia 5T 7T SFHR 39 AW B 4 Hiad,
Rt ve ufer & vamry 1R &Y =rarery Yoo fRwe e g wifRe.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
I item 6 of the Court Fee Act, 1870.

I ST & SaTal WIY el SATo¥ B 4 UiadT, are

(b)

4 copies of the Order - In - Original, in addition to relevant documents. if any

TRI&I0T & ForQ Smmde 31 4 ufaai

(<)

4 copies of the Application for Revision.

JAIEIUT TS gTar $4 & (AL WHHTed ATUFAH, 1962 @UTRNie) | Fuifa v Ste=r
e B gvs stk fafay wel & <fidd arft= smam & & %. 200/-(FUQ g1 | |/1F 4T %.1000/-
(FUT TP TAR 11 ), 591 ot \raer 818 wafRa Yras & uHife e 3.3 31 grmfadi.
TS Yo, [T T4T TS, TATTAT 4T &8 &1 AMRASR UL UF R 91 ITH &Y gl al 0 B &

w9 H %.200/- 3R e v @@ A s 8 at B & F9H 3.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or Rs.
1,000/~ (Rupees one thousand only) as the case may be. under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. 1f the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-,

G . 2 & I HIHEL & (SATAT T HIHA! & Tra | gl Big ied 59 M & 3M8d
ey &Yl 81 a a Hrareres fUfraw 1962 B URT 129 T (1) F e wrd W.u.-3 # Warges.
F<1T IATE Yo 3R Far HY rdia siftrewor & aue Fufaf@s v w sfle svasa @

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(l) of the Customs Act, 1962 in form C.A -3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

,%ﬁamwaﬁmm Customs, Excise & Service Tax Appellate Tribunal,
srdifergsifimor, ufdd et die West Zonal Bench
IR HivE, ggaTel Yo, Fde IReRATRgd. | 2 Floor, Bahumali Bhavan, Nr. qu,dhar Nagar Bridge.
HRAI, AFHSEE-380016 Asarwa, Ahmedabad-380 016 72" ), FRN
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Arres ifUf=Ta, 1962 B URT 129 T (6) & S, Hares fUHTH, 1962 BT URT129T (1) &
et arfter & wry Frafafee goo dau g iR

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

Sriter § Frafud ATHA H oigl [PuT HIHTRIeD ATUSRT GIRT AT 4T Y[6H S} TS GUT TRl
4T & &1 THH Uid @Rg ¥ 0T 41 39 BH &1 df TP g9k UL

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees:

ordfter & wrafua arTd | ogt fdet TSR GIRT HITT 74T e R AT AT AT
T ¢ 31 IHH Urd o ¥UU A e gl afeew vud vury or@ | $ifiss =1 81 af; uig g9k 39T

(b)

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

(T

e & wratAad ATe # oigl [ SIHTe SIS RY gIRT {47 Yo SR ST a1 Tl
YT & Pt IHH UETH ARG U U g @), 6 §9R $UC.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

()

T AT P [0S HAIUBRU] D FHAL,HAR T e & 10 % A& PR UR,961 Yob J1 Yeob Ud &8 fdaig
BEAIESH10 % 3l B IR, 981 $ad &3 faarg § 7, erdier z@r S|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Ja STUTTaH BT URT 129 (T) S =1 SATed MTUBN & THE SR TP ATde U3- (F) AF
e & e g rafadl @) gur= $ forg an et o waters & forg feg g ardier : - i
fgﬂﬂamaﬁaﬁﬁmmﬁ%mmsﬁﬁ%mwﬁﬁaﬁmwtﬁmﬁ%

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

1. M/s. B. K. Silk Mills Pvt. Ltd. (hereinafter referred as ‘the appellant’) has filed the
present appeal under Section 128 of the Customs Act, 1962, against an Order-In-Original
No. 194/AR/ADC/ICD-SACHIN/SRT/2024-25 dated 04.10.2024 (hereinafter referred to as
‘the impugned order) passed by the Additional Commissioner of Customs, Surat

(hereinafter referred to as ‘the adjudicating authority’).

2 Facts of the case, in brief, are that the appellant has imported 02 set of
Computerised Embroidery Machinery under EPCG Licence No. 5230019166 dated
20.01.2016 by saving Customs duty of Rs.9,55,257/- under cover of a Bill of Entry No.
4537060 dated 10.03.2016 filed with Customs, ICD-Sachin. The appellant had also
submitted a Bond and Bank Guarantees as per the prescribed procedure. It appeared
that the appellant failed to fulfill the export obligation within the prescribed period and
therefore, a Show Cause Notice bearing F.No. VII1/6-3825/ICD-Sachin/2015-16 dated
08.03.2024 was issued to the appellant. The said SCN has been adjudicated vide the

impugned order.

3. In the impugned order, it has been observed that the appellant has not fulfilled
the export obligation and therefore the conditions stipulated under Notification No.
16/2015-Cus dated 01.04.2015 as well as conditions of the Bond submitted by the
appellant had not been fulfilled. So, the adjudicating authority has passed following

order (gist):

» Disallowed the benefit of zero duty for EPCG Scheme under Notification No.
16/2015-Cus dated 01.04.2015.

» Confirmed the demand of Customs duty amounting to Rs. 9,55,257/- with interest
in terms of Notification No. 16/2015-Cus dated 01.04.2015 read with conditions of
Bond and ordered to recover the same in terms of Section 143 of the Customs
Act, 1962, by enforcing the Bond.

» Ordered to appropriate the amount of Rs. 9,60,000/- by encashment of Bank
Guarantees.

~ Held that the subject capital goods are liable to confiscation in terms of Section
1M(o) and gave an option to redeem the said goods on payment of fine of Rs.
20,39,796/- in terms of Section 125(1) of the Customs Act, 1962. ). B
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» Imposed a penalty of Rs. 95,526/~ on the appellant in terms of Section 112(a) of
the Customs Act, 1962.

» Imposed a penalty of Rs. 1,00,000/- on the appellant in terms of Section 117 of the
Customs Act, 1962.

4. Being aggrieved, the appellant has filed the present appeal. The appellant, inter
alia, mentioned that due to some issues they could not give reply to the Show Cause
Notice; that that have fulfilled the entire export obligation and submitted an application
for redemption of EPCG License on 20.08.2024 to DGFT and also submitted a copy
thereof to Customs Office, ICD-Sachin on 21.08.2024; that the learned adjudicating
authority has passed the impugned order ignoring their application for EODC, which is
pending with DGFT. The appellant further submitted that the delay in obtaining Export
Obligation Discharge Certificate (‘EODC’) cannot result into denial of benefit under EPCG
Scheme. In this regard, they rely upon the Order of Hon’ble Telangana High Court in the
case of Hetro Labs Ltd. vs. Assistant Commissioner of Customs, Chennai - 2019 (370)

ELT 234 (Telangana). Extracts from the said Order are given below:

“17. Significantly, it is not the contention of the customs authorities that the
delay in issuance of the redemption certificates was attributable to the petitioner.
It was therefore for the authorities themselves to put in place necessary
machinery to see that such certificates were issued promptly, so that they could
be produced within the time stipulated in Condition (ix) of Notification No. 96 of
2009, dated 11-9-2009. An importer who duly complied with such export
obligations in terms of the exemption granted under the Foreign Trade Policy
cannot be penalised for delay on the part of the authorities in processing the

necessary documentation.

18. Given the aforestated admitted facts, we find that the first respondent
adopted a tediously hidebound approach in dealing with the matter. According to
the petitioner, the fact that it had discharged its export obligations would have
been well within the knowledge of the customs authorities themselves and all
that the first respondent had to do was to cross verify the factum of such
compliance even if the petitioner failed to appear before him. We find merits in

" this submission.”

5 In view of the above submissions, the appellant has requested to set aside the
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impugned order.

6. The appellant has submitted a copy of the T.R.6 Challan No. 55/24-25 dated
04.12.2024 evidencing payment of pre-deposit of Rs. 71,650/~ under the provisions of
Section 129E of the Customs Act, 1962.

7. In the Form No. C.A.-1, the appellant has shown the date of communication of the
impugned order dated 04.10.2024, as '30.10.2024". Whereas, the appeal has been
received in this office on 26.12.2024. Thus, this appeal has been filed within the normal
period of 60 days, as prescribed for filing appeal under Section 128 of the Customs Act,
1962.

8. In view of the above position, the appeal has been admitted and being taken up

for disposal.

9. One set of the appeal memorandum has forwarded to the adjudicating authority
for comments vide this office letter dated 30.12.2024, but no reply thereof has been
received. So, | proceed to decide the appeal on the basis of documents submitted by the

appellant.

PERSONAL HEARING

10. Personal Hearing in respect of the appeal was held in virtual mode on 24.12.2025,
which has been attended by Mr. Ishwar Jivani, Chartered Accountant, on behalf of the

appellant. He reiterated the submissions made at the time of filing of appeal.

DISCUSSION AND FINDINGS

1. | have carefully gone through the written as well as oral submissions made by or
on behalf of the appellant viz. M/s. B. K. Silk Mills Pvt. Ltd. The issue involved in the
appeal is regarding sustainability of demand of duty, interest, penalties and redemption
fine on account of non-submission of Redemption Certificate / Export Obligation
Discharge Certificate (‘EODC') towards fulfillment of export obligation under EPCG

Scheme.

12. | find that in the appeal memorandum, the appellant has submitted a copy of their
letter addressed to the Jt. DGFT, Surat, requesting to issue Redemption Certificate /
EODC for EPCG Licence No. 5230019166 dated 20.01.2016. The said letter has been

\\/ Poee feri0 =l Sy )5
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submitted to the office of the Jt. DGFT, Surat on 20.08.2024 and also to the office of

Customs, ICD-Sachin, Surat, on 21.08.2024. However, the appellant has not submitted

any Redemption Certificate or Export Obligation Discharge Certificate issued by the

competent authority of DGFT. In the impugned order, there is no discussion about

pendency of the appellant’s application for EODC with the office of the DGFT.

13.

On this issue, | refer the Circular No. 16/2017-Customs dated 02.05.2017 issued by

CBEC (now known as CBIC), which is as under;

“Subject:  Monitoring of export obligation fulfillment under EPCG and Advance

Authorization Schemes - Regarding.

/ am directed to invite your attention to para 2(d) of Circular No. 5/2010-Cus. dated
16-3-2010 [2010 (251) E.L.T. (T47)] directing initiation of action to safeguard
revenue in case of non-submission of Export Obligation Discharge Certificate
within the time period stipulated in the relevant Customs notifications. These
directions have been reiterated in para 7(iii) of Instruction dated 18th January,
2011.

2. Some field formations have expressed difficulty in implementing these
instructions stating that when a notice issued (as per time lines prescribed in
Customs notifications) to exporter for enforcement of Bond/BG is taken up for
decision, the exporters plead that they have submitted documents to DGFT for
issuance of EODC and that adjudication process of their SCN may be kept in
abeyance till the time EODC is issued to them by DGFT. However, the proceedings
cannot be kept pending in Call Book as they do not fulfill criteria prescribed in
Circular No. 162/73/95-CX, dated 14-12-1995. This leads to confirmation of

-~ demand and further litigation. This is avoidable if the time period prescribed in

\{.‘usfams notifications is aligned with time period for issuance of EODC as per

/
J
o

'i:;)i’/HBP.
J 5/
/f

-3 The matter has been examined. It is noted that during the Chief

Commissioner’s Conference dated 08-09/01/2016, it has been decided that a
simple notice will suffice to the licence/authorization holder who does not submit
the EODC/Redemption letter within the period prescribed in the relevant Customs

notifications. In these cases also, the principles of natural justice should be
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followed. Further, this was reiterated during the Chief Commissioner’s
Conference dated 3-1-2017 wherein it was agreed that in view of time taken by
DGFT in issuance of EODC, the practice of issuance of SCN at the first stage itself

may be replaced by issuance of a simple notice to defaulters.

4. In all Advance Authorization and EPCG notifications, the Deputy/Assistant
Commissioners of Customs have power to extend the period to submit proof of
fulfillment of EO without any limit. Thus there is inherent provision in Revenue
notifications to keep action of Customs pending till EODC is issued by DGFT.
Moreover, the process of issuance of EODC by DGFT itself is linked to submission
of BRC by the licence holder. The BRC itself can be submitted as per the period
allowed by RBI in terms of the Foreign Exchange Management Act, 1999. The
licence/authorization is also subject to extension, if any, b y DGFT. Hence,
alignment of the time period given in Customs notifications with that given in
FTP/HBP may not be required.

5. In view of the above, the field formations may issue simple notice to the

licence/authorization holders for submission of proof of discharge of export

obligation. In case where the licence/authorization holder submits proof of their
application having been submitted to DGFT, the matter may be kept in abe yance
till the same is decided by DGFT. Institutional mechanism set up in terms of
Instruction F. No. 60%/119/2010-DBK dated 18-1-201] for regular interaction with

RA's of DGFT should be used to pursue such cases. However, in cases where the

licence/authorization holder fails to submit proof of their application for
EODC/Redemption Certificate, extension/clubbing etc., action for recovery may
be initiated by enforcement of Bond/Bank Guarantee. In cases of fraud, outright
evasion, etc, field formations shall continue to take necessary action in terms of

the relevant provisions.

é. Difficulties in implementation, if any, may be brought to the notice of the
Board.”

14, In view of the above Circular issued by Board, the adjudicating authority should
have kept the notice in abeyance till the application for EODC has been decided by DGFT.

Therefore, | am of the view that the impugned order passed by the adjudicating authority
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is pre-mature and in violation of the guidelines issued by CBIC vide Circular No. 16/2017-

Cus dated 02.05.2017.

15.  Therefore, | the matter is remanded to the adjudicating authority with direction to
follow the guideline issued vide Circular No. 16/2017-Cus dated 02.05.2017. It is expected
that the appellant as well as the adjudicating authority, both, should take up the matter
with the office of the DGFT for taking early decision on the application made by the
appellant for issuance of Redemption Certificate / EODC in respect of EPCG license

issued to them.

16. As regards powers of Commissioner (Appeals) to remand cases, | rely upon the
judgment of Hon'ble High Court of Gujarat in case of Medico Labs - 2004 (173) ELT 117
(Guj.), judgment of Hon’ble Bombay High Court in case of Ganesh Benzoplast Ltd. [2020
(374) E.LT. 552 (Bom.)] and orders of Hon'ble Tribunal in case of Prem Steels P.
Ltd. [2012-TIOL-1317-CESTAT-DEL] and Hawkins Cookers Ltd. [2012 (284) E.L.T. 677 (Tri.
- Del)], wherein it has been held that Commissioner (Appeals) has power to remand the
case under Section 35A(3) of the Central Excise Act, 1944 and Section 128A(3) of the
Customs Act, 1962.

17. In view of the above facts, discussion and findings, | pass the following order.

Order

| set aside the Order-In-Original No. 194/AR/ADC/ICD-SACHIN/SRT/2024-25 dated
04.10.2024 and remand the matter for de-novo adjudication to the adjudicating authority,

i.,e. The Additional Commissioner of Customs (in-charge: ICD-Sachin),

Surat/Ahmedabad.
(AMIT %’L

Commissioner (Appeals),
Customs, Ahmedabad

The appeal is allowed by remand without expressing any view on merits.

F.No. 5/49—253/CUS/AH6/2024—25 Date: 19.01.2026
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By E-mail (As per Section 153(1)(c) of the Customs Act, 1962)

To

M/s. B. K. Silk Mills Pvt. Ltd.

Plot No. F 532 to F 535 and F 628 to F 631,
Laxmi Textile Park, Near Sachin GIDC,
Surat - 394 230.

(email: bksilkmill@drdcs.net bksarees@gmail.com )

Copy to:

% The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.
(email: ccoahm-guj@nic.in )

2 The Principal Commissioner of Customs, Custom House, Ahmedabad.

(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )

3. The Additional Commissioner of Customs (in-charge: ICD-Sachin),
Surat/Ahmedabad (email: icd-sachin@gov.in cus-ahmd-adj@gov.in ).

4. The Deputy/Assistant Commissioner of Customs, ICD-Sachin.
(email: icd-sachin@gov.in )

5. Shri. Ishwar Jivani, Chartered Accountant (email: irjivani87@gmail.com )

b. Guard File.

* k k k *
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