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T( yfr vs qft }' ffi sr+{r * frC tR t ff qrff Q ffi +r:r qA qrt ftqrrqr a.

This copy is granted free of cost for the private use of the person to whom it is issued.

ffcr{"qr qBfr{c rsez ff fi{I 12e fr ff rrl (cqr {stfuil} h qfiq FqRfut +Frft t
qrrfi * 6q.u fr fr+ qft rq qrt$ t qqi fr qrEd trffis rcm fr fi gq qrt{r ff xrfr ft
a-rte t s q6i h oifi qq-< eftc,/fts sftq 1fia-<c dcilFl , G< {zrcq, t<rws frrrml

iT€ TFt, n-t fttd +1 s.;rtsrT qrt<+ rgr r'< r+i {.
Under Section 129 DD( 1) of the Customs Act, 1962 (as amenced), in respect of the

following categories of cases, any person aggrieved by this orc er can prefer a Revision

Application to The Additional Secretary/loint Secretary (Revisi,rn Application), Ministry

of Finance, (Department of Revenue) Parliament Street, New t)elhi within 3 months

from the date of communication of the order.

ffifuc (qfu( 3{rtcr/Order relating to :

tt-s h sc i qrcrR-il frt qrq.

any goods imported on baggage

rrr<e d Bfr{rf s-G tg frffi qrfl t il{ IrIn tB-{ qrrr t sq+ r](q qr{ Tr sflt n rrg

rnq qT s{r qrrdT rqm w srrt qri + ftq qtB-il qM s-flt n t c-{ qI sfr T<q lqrt q(

rnt .rq qrq f,l rrr*r + qtfrd rrr t rff fr.

(b)
any goods loaded in a conveyance for importation into india, b.rt which are not

unloaded at their place of destination in India or so much of the quantity of such goods

as has not been unloaded at any such destination if goods unl:aded at such destination

are short of the quantity required to be unloaded at that destiration.

ft{rgs qfrfr{rq, 1962 h qurq x (fi sfih arfi-{ e-{rq qg fui + 16t g-6 qrrft +
q-{rr,ft

Payment of drawback as provided in Chapter X of Customs Act

made the reu nde r.

1962 and the rLlle
,,,t-
l'z

JYEI 9,

hr:9

5-d-erurlT 
qT+qn q-{ {lrd lM t ftff€c rrsq t r<t +r+r

+ qrq,ft dr< cq t rrc ffifufr +r{rqrf, {(q Ai qrRs
frn ffi a-;a',f-c.

The revision application should be in such form and shall be verified in such

may be specified in the relevant rules and should be accompar ied by :

frE ft \r€,1870 * qe d'.6 q-ffiff r h qfi-c ffid ftC rrq q1(r< qq qft{r ff a

!fu, ffi Cd yfr + c=ns tS ft qrqmq {-d6 Rfiz q,n A-dr flQs.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as

prescribed under Schedule 1 item 6 ofthe Court Fee Act, 1870.

(E-a (6rM h qelqr 6q qq ar?n ff a vftci, qR t
4 copies of the Order-in-Original, in addition to relevant docu rents, if any

SitqlTtftqqT+fiftavftct
4 copies of the Application for Revision.

STfrHET 
qrtrc fl-( srG n frq mql$6 a{frfrc'q, 1962 (zIIrI {lifrO t Mt-d ffT *q-q(fi-<,

fts,sre,q-ffi dR ftfrE q-d h rft{ h ir6-q srdr t fr r. zool - (6qg i st Er{Tr r.1ooo/- (6cg g.F {'sr{
qrr ), +sr ff Trc-f,I 0, t qq fue Vrcm h c-{rFrfi s-dm fi.qR.6 ff e Yftci. +R $m, qitfi trqr

qrq, d{nqr rrqr <s ff (rfil dt{ 6cC C{ vre cI vrt at q} fr tt fft h <c t E.200/- dk cG \rr ilc
+ irB-6 A + 6ls + 6c i r.1ooo/-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under

the Head of other receipts, fees, fines, forfeitures and Miscell:neous ltems being the

fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application.

l!,t
l^
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Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant oF stay or for rectificatlon of mistake or for anY other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees

If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees

or less, fees as Rs.20Ol- and if it is more than one lakh rupees, the fee is Rs.100O/-.

4 q< {. 2 + q*{ (k( qrrfr * {qmr Erq rrsfr h ffii;lr i cR fttt qfr rs qrtn fr
qr6( Tffi( ncm fr fr t mqrt-6 qGftqq rgoz frl sm rzg g (1) t !rd-i EfS ff.C.-
s t frqrqw, h<tq sffi< {6 +( n-{r 5-( qftr arBm''{sr h vqfr ffifud qt .rr s{fi-d

r( mt {
In respect of cases other than these mentioned under item 2 above, any person

aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,

1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at

the following address :

frqr{w,:iftq srqr< qw a *+r +l
srffft-c arfufi{ur, clffi A*q fi-d

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

ql.t dtrm, E-$qrfi trfi, fi-rc fuer.flr
gq, q{ra{T, ?r6rqr{r{-38 00 1 6

2nd Floor, Bahumali Bhavan,

Nr.Girdhar Naga r Bridge, Asarwa,

Ah medabad-380 016

5 mqr{-6 qefr{q, 1e52 fi sr<r 12e g (6) i q6", mrl{ffi qBft{q, rsez {t fitr 12e

S (1) + q*{ q+d * qrc ffifud gw rivr Ai flAc-

cs)

\

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)

oF the Customs Act, 1962 shall be accompanied by a fee of -

nqq 1 (Efud qrr& i sEi fit$'mqr{-6 qffi drc qirn rrqr qw dlt anq qr rrcr

Tcr fu ff r+q qlq nrrtr 6rrg cr s(+ sq il fr c+, Etrr< {cq.

a)

*

€)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one

thousand rupees;

q+{ t rrqfu( qr++ i s6t Frff ffrrr{q qffi rm {i?n rrfi q-"m dr< a{N dqr IFIT

rrcr qs fi rr'q qtq lTrcr Fqq t qB-+. A tfu'{ cct qqnr vrs * qB-t t t il; ciq Esr<

{cg

(b) where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees;

o4" g q'qfu( qrq+ + q-6r ftff trql{6 qffi rra qirn rrcr g-o dr< qllr trqr FrrrFn

rrcr {E ff r:6'Ir T?rff qrq Fcg t qfu A fr; es Ern wg.
cr)

(cl

(q) gq qA{T * R6'a orfu+rlr h mF}, qit qc lI.tr + %10 3r<I rG r{, qEi {6 qr 
Uqr qE rc G-{r< t l, {r rs + %10 3rfl ++ "r', 

q-:r

+{q +s F-{rq + t, q+q.qT qnTm r

d )( An appeal against this order shall lie before the Tribunal on payment of 10o/o of the duty demanded where duty

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

gs qfufr{q 6t Er<r r29 N) } {trtf-d q+f, vrFt<q f qqq Erq-( r&+; En}fi s{- rO t-+ qftcr hfrq{r
qqffit + tqRt + frq qr ftff qq rqtq< t ft q ft q trq qd"q' ; - qr{r G) qff q rr qr}eq rr fi r q-sr+$r

* frq Erq-< qT+<q t src tct qf{ d nr {i6 fr ri(tr AtsrQq.
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where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees
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[/l/s Shri Jagdamba Polymers Ltd. situated at Harmonl, 4th Floor,15/A Shree

Vidhyanagar Co-op. Housing Society Ltd., Opp. NABARD, llr. Usmanpura Garden,

Ahmedabad (hereinafter referred to as 'the Appellant') have liled the present appeal

challenging Order-in-Original No. 21lDC/lCD-lMP/REF/2024, daterl 29.04-2024 (hereinafter

referred to as 'the impugned order') passed by the Deputy Com nissioner, Customs, ICD

Khodiyar, Ahmedabad (hereinafter referred to as'the adjudicating authority').

2 Facts of the case, in brief, the Appellant had import,:d goods under Advance

Authorisation by availing the exemption under Notification Nc. 18/201S-Cus vide the

following Bills of Entry:

TABLE - I

Bill of
Entry Date

IGST Paid
(ln Rs.)

Amount of
lnterest
(ln Rs.)

No. of
days

delayed

(1) _ 12L_
3779476

(3)

27.10.2017

(4) (s) (6)

14,97,9541- 12,75,5181-

4024973 1,29,340t- 1,09,O71t- 02

4024973 16.11.2017 14,02,318t- 11,82,557t- 02

o4 s359308 26.02.2018 8,26,2011- 6,62,7721- 02

05 5368524 26.02.2018 12,27,085t- 9,84,356/- 02

06 5368524 26.02.2418 4,25,723t- 3,41,512t- 02

07 4820210 16.01 2018 34,21,4391- 28.02,2991- 02

08 91 55788 07.12.2018 17,59,1031- 11,78,3581- 02

TOTAL 85,36,444l-

Sr.
No.

Bill of
Entry No.

1231t-
106t-

1153t-
6791-

350/-

14461-

8786/-

2.1 The 'pre-import' condition in respect of all the imports had not been fulfilled and

all the above Bills of Entry were re-assessed in terms of Circular ltlo. 16i2023-Cus wh6.fin -.
it was clarified that in all similar cases the Bills of Entry may be r:-called anO re-aS..4S#I'

for imposition of IGST. Upon re-assessment, the systems created a challan tor O{rye.p'g6

IGST along with interest and the Appellant paid interest amountinll to Rs' 85,36,444l- 'il.': tqi

\ ','--- ,-

2.2 The Appellant filed a refund claim of Rs 85,36,'144l- before the Deputy

Commissioner of Customs, ICD Khodiyar, Ahmedabad, on the glround that there was no

provision under Section 3 of the Customs Tariff Act for the levy of Interest on IGST. ln support

of their claim, the Appellant relied upon the decision of the Hon't,le Bombay High Court in

the case of M/s Mahindra & Mahindra Ltd., reported al (2023\ 3 lentax 261 (Bom)' which

was subsequently upheld by the Hon'ble Supreme Court.

2.3 The adjudicating authority rejected the refund claim of Rs. 85,27,658/- claimed

by the Appellant vide order-in-original No. 21lDC/lCD-|MPIREF12024, daled 29.4.2024

[hereinafter referred to as the'impugned order']

3 Being aggrieved with the impugned order passed by the adjudicating authority,

the Appellant have filed the present appeal. They have, inter-alia, taised various contentions

and filed detailed submissions as given below in support of their claims:

lnt.
payable

)}

lnterest on
late payment

of IGST
(8)=(5)-(7)

12,74,2871-

1,08,965/-
11,81,4041-

6,62,093/-
9,83,3471-

3.41,1621-

27,99,4871-
11,76,9121-

85,27,658/-

Page 4 of 13
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IGST was leviable under Section 3 (7) of the Customs Tariff Act and not under

Section 12 of the Customs Act. Reliance was placed on the case laws of M/s

Hyderabad lndustries Ltd. reported at 1999 (108) ELT 321 (SC) and M/s Mahindra

& Mahindra Ltd. reported al (2023) 3 Centax 261 (Bom);

lnterest can be levied and charged on delayed payment of tax only if the statute that

levies and charges the tax makes a substantive provision in this behalf. Reliance

was placed on the case law of M/s Mahindra & Mahindra Ltd. reported at (2023) 3

Centax 261 (Bom), M/s Ukai Pradesh Sahakari Khand Udyog Mandli Ltd. reported

a|2011 (271) ELT 32 (Guj) and order dated 16.7 .1997 of the Hon'ble Supreme Court

in the case of M/s lndia Carbon Ltd;

There were no provisions under Section 3 (12) ol the Customs Ta riff Act for charge

of interest and as such no interest could have been charged in the case. Reliance

was placed on the case laws of M/s Mahindra & Mahindra Ltd. reported at (2023\ 3

Centax 261 (Bom) and M/s A R Sulphonates P!,1. Ltd. reported al (2025) 29 Centax

212 (Bom),

Even if the SLP is dismissed, rt is a declaration of law by the Hon'ble Supreme Court

within the meaning of Article 141 of the Constitution of lndia if a speaking order has

been passed;

The order dated 28.07 .2023 of the Hon'ble Supreme Court in Special Leave Petition

Diary No. 1882412023 in the case of M/s Mahindra & Mahindra is a speaking order

and is a declaration of law by the Hon'ble Supreme Court within the meaning of

Article 141 of the Constitution of lndia. Reliance was placed on the case of

Kunhayammed V/s State of Kerala reported al 2001 (129) ELT 11 (SC) and

I nstruction F. No. 27 61 1 1 4/20 1 s-CX. 8A dated 9-2-20 1 6 ;

The order dated 15.09.2022 of Hon'ble High Court of Bombay stood merged with the

order dated 28.7 .2023 of the Hon'ble Supreme Court in Special Leave Petition Diary

No. 1882412023 in the case of M/s Mahindra & Mahindra since the reason for

dismissal of SLP had been assigned and the same was a speaking order attracting

the doctrine of merger. Reliance was placed on Hon'ble Supreme Court in order

dated 8.3.2011 in the case of Gangadhara Palo V/s The Revenue Divisional Officer

&Anr (C.A. No. 5280/2006), M/s Caryaire Equipments lndia Ltd. reported at 2005

(179) ELT 522(All) and lt/l/s Pernod Ricard lndia (P) Ltd. reported al2O1O (256) ELT

161 (SC);

The ratio of the case of M/sAtul Kaushrk reported a|2015 (330) ELT 417 (T) is not

applicable to the facts of the case at hand;

Reliance on the case laws of M/s Bangalore Jute Factory reported at 1992 (57) ELT

3 (SC), M/s lndian Oil Company Ltd. reported atAlR 2019 Supreme Court 3173, M/s

J K Synthetics Ltd. reported at (1994) 4 SCC 276 and M/s lndian Carbide Ltd.

reported at (1997) 6 SCC 479 by the adjudicating authority was mis-placed in as

much as the said case laws dealt with different statutes than the statute under

consideration. The fact of the case at hand is that the present case deals with

interpretation of Section 3 of the Customs Ta riff Act with regard to applicability of

interest and the Hon'ble High Court of Bombay has already interpreted the said

\ )

^t

I
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which is required to be returned forthwith;

The powers emanating from Section 25 (1) of the Customs Act are restricted 1o

;.7

hl*

act of exempting a part or whole of the duty. There is nothinS in the said statu ich

empowers the department to create the liability of interest by virtue of a no

especially in light of the fact that no statutory provision fo' interest has been made

with respect to the levies under section 3 of the customs Tariff Act. ln such

circumstances, the interest referred to in the said notifica:ion and resultantly in the

Bond under section 143 of the customs Act is only for the l)urpose of Basic customs

Duty leviable under section 12 of the customs Act read with section 2 of the

Customs Tariff Act and not with respect to the levies under Section 3 of the Customs

Tariff Act;

ln absence of any provision to charge interest on the levi-'s under section 3 of the

Customs TariffAct, the interest recovered from them assunres the nature of collection

without the authority of law. lt is a settled matter of law that any amount collected

without the authority of law cannot be retained and has to be returned forthwith'

Reliance was placed on the case laws of M/s G B Engine,ers reported at 2016 (43)

sTR 345 (Jhar) and M/s KVR Construction reported al2c12 (26) STR 195 (Kar) as

affirmed by the Hon',ble supreme court as reported at20' I (14) GSTL J70 (SC)

PERSONAL HEARIN G:-

4. Personal hearing in the matter was held on 08.05.2025, wherein shri John

Christian and Shri Ashish Jain, Consultants appeared for hearing on behalf of the Appellant

4
Page 6 of 13

provision in the same context in the case of M/s Mahindra & Mahindra Ltd. in writ

Petition No. 1848 of 2009. The appeal filed by the dep;rrtment against the said

judgment stands dismissed by the Hon'ble Supreme Corrrt and also the Review

Petition filed by the department against such dismissal stands dismissed;

l CivilAppeal No. 1022of 2014filedbyM/sValechaEngineeringLtd.againsttheorder

of the Hon'ble High Court of Bombay was dismissed by thr: Hon'ble Supreme court

vide order dated 04.11 .2019 only on the ground of non-proriecution and as such the

order dated 04.11 .2019 of the Hon'ble supreme court is not a law declared within

the meaning of A(icle 141 of constitution as opposed tc that in the case of M/s

Mahindra & tVlahindra Ltd;

) lt is no longer res integra that the levies under Section 3 rf the Customs Tariff Act

cannot be considered as a levy under section 12 of the customs Act. The said

position of law is enunciated by the Hon'ble supreme c)ourt in the case of M/s

Hyderabad lndustries Ltd. reported at 1999 (108) ELI 321 ( SC) and further reiterated

by the Hon'ble High court of Bombay in the case of Mis lvlahindra & Mahindra Ltd.

in Writ Petition No. 1848 of 2009 reported al (2023) 3 Cenlax 261 (Bom');

! The substitution of Section 3 (12) of the Customs Tariff Act vide Section '106 of the

Finance (No. 2) Act which has been enacted on 16.08.2Q24 in itself establishes that

prior to 16.8.2024 there was no provision for charging of inlerest. ln the instant case,

thematterpertainStoaperiodpriorto16.08.2024andassuchtheinterestcollected

by the department is without authority of law and is simpiT in the nature of deptSsll !1'' ,:: .-\
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and they reiterated the submissions made in appeal memorandum and placed on record the

case law ol M/s A R Sulphonates Pvt. Ltd. repofted at (2025) 29 Centax 212 (Bom).

DISCUSSION & FINDINGS:-

5. The Appellant have filed the present appeal on 19.06.2024. The date of

communication of the impugned order dated 29.04.2024 have been shown as 30.04.2024.

Thus, the appeals have been filed within normal period of 60 days, as stipulated under

Section 128 (1) of the Customs Act, 1962. As the appeal has been filed against refund of

interest on the IGST amount, pre-deposit under the provisions of Section 129E is not

required. As the appeal have been filed within the stipulated time-limit, the said appeal have

been admitted and being taken up for disposal on merits.

6. I have carefully examined the impugned order, the appeal memorandum

submitted by the Appellant, the submissions made during the course of the hearing, as well

as the documents and evidence available on record. The core issue for consideration in the

present matter is whether interest is chargeable on the levy of IGST.

7. lt is a well-settled principle of law that interest on delayed payment of tax can

be levied and charged only when there is a substantive provision in the statute expressly

authorizing such levy. This position finds support in the order dated 16.07.1997 in the case

lndian Carbon Ltd. and the judgment in M/s Ukai Pradesh Sahakari Khand Udyog

Ltd., reported at2011 (271) ELT 32 (Guj).

t
There is no dispute that IGST is leviable under Section 3 (7) of the Customs

owever, for the purposes of charging interest or imposing a penalty, there must

be specific enabling provisions within Section 3 of the Customs Tariff Act itself. Sub-section

(12) of Section 3, which provides the recovery mechanism, does not contain any provision

authorizing the levy of interest or the imposition of penalties. A comparison between the

substituted Section 3 (12) and the erstwhile Section 3 (12) clearly illustrates this point. The

relevant text of both versions is reproduced below for ease of reference:

The provisions of the Customs Act, 1962 (52 of 1962) and the rules and

regulations made thereunder, including those relatinq to drawbacks, refunds

em n from sha so far as may be, apply to the duty or tax or

cess, as the case may be, chargeable under this secfion as they apply in

relation to the duties leviable under that Act.l

Statue after substitution i.e. after 16 08.2024

"The provisions of the Customs Act, 1962 and all rules and regulations made

thereunder, including but not limited to those relating to the date for

determination of rate of dufy assessment, non-levy, shorl-levy, refunds,

exemptions, interest. recoverv. appeals. offences and oenalties shall, as far as

t

a riff Act. H

Page 7 of 13

Statute prior to substitution i.e. before 16.08.2024
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A comparison between the substituted statute and the earlier version clearly

demonstrates that the provisions enabling the levy of interest anc imposition of penalty in

respect of IGST under Section 3 (7) of the Customs Tariff Act were irltroduced only with effect

from 16.08.2024. Priorto this amendment, there was no statutory basis under Section 3( 12)

of the Customs Tariff Act for charging interest or imposing penaltieti in relation to IGST.

7 .2 The amended Section 3 (12) of the Customs Tariff Act is prospective in nature;

accordingly, the provision for charging of interest is applicable only with effect from

16.08.2024. This view finds support in the judgment of the Hon'b e Bombay High court in

the case of M/sAR Su/phonates Pvt. Ltd., reported at(2025) 29 Centax 212(Bom\, wherein

the Court observed as under:

"66. Further, as far as the applicability of Section 3 (12), alter its amendment

by Finance (No. 2) Act, 2024, dated 16th August, 2024, is concemed, it would

be appropiate to first refer to the provisions of the amended Section 3 (12) of

the Tariff Act. Amended Secfion 3 (12) of the Taiff Act read:; as under:-

"12:- The provisions of the Customs Act, 1962 (52 af 1962) and

all rutes and regulations made thereunder, including but not

limited to those relating to the date for determinaticn of rate of

duty assessment, non-levy, shoft levy, refunds' exemptions,

interest, recovery, appeals, offences and penalties shall, as far

as may be, appty to the duty or tax or cess, as fhe ctlse may be,

chargeabte under this sectlon as they apply in relation to duties

leviable under that Act or atl rules or regulai'ions made
c\
V;r'

thereunder, as the case maY be."

the amended Section 3 tz ) of the riff A:t is rosoective i

,-& ?.+..
/ t--t, EI

PI
k.l

n67. ln our vie

nature and would applv onlv with effect from 16th Auqust.2 024."

7.3 The issue of whether there existed a statutory prov sion for charging interest

and imposing penalty under Section 3 of the Customs Tariff Act is no longer res integra'fhe

Hon',ble Bombay High court, in the case ot M/s Mahindra & Mahincrra Ltd., reported al (2023)

3 Centax 261 (Bom), categorically held that the imposition of pe nalty and levy of interest

under section 3 (6) of the customs Tariff Act [now renumberec] as section 3(12)l is not

sustainable in respect of duties levied under Section 3 of the said Act. This decision was

affirmed by the Hon',ble supreme court vide order dated 28.C7.2023 in Special Leave

Petition (civil) Diary No. 1882412023. Furthermore, the Review Petition filed by the

Department against the said order was also dismissed by the Hon'ble Supreme court

through its order dated 09.0'1 .2024 in SLP (C) No. 1621412023

7.4 The Hon',ble High court of Bombay reaffirmed the above legal position in M/s

A R Sulphonates Pvt. Ltd., reported al (2025) 29 centax 212 (Bom). The issue in that case
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may be, apply to the duty ortax or cess, as fhe case may be, chargeable under

thrs section as they apply in relation to duties leviable under that Act or all rules

or regulations made thereunder, as the case may be.".

M2
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similarly concerned the chargeability of interest and imposition of penalty for delayed

payment of IGST. The Court unequivocally held that interest is not chargeable, nor is penalty

imposable, in respect of IGST demands in the absence of a specific statutory provision. ln

delivering this judgment, the Hon'ble High Court conclusively settled the legal controversy

surrounding the matter. The relevant portion of the judgment, which is self-explanatory, is

reproduced below:

"60. ln Mahindra & Mahindra Limited (supra), this Court, after going through

the provisions of Section 3 (6) ofthe Taiff Act and Section 3 A (4) ofthe Tanff

Act as applicable at the relevant time, held that no specific reference was made

to interest and penalties rn Secfions 3 (6) and 3A (4) of the Tariff Act, which are

substantive provisions and, therefore, imposing interest and penalty would be

without the authority of law. ln the present case, the levy of IGST is under

Secfion 3 (7) of the Taiff Act, and Section 3 (12) of the Tariff Act which is

applicable to the said levy is parimateria fo Sectlons 3 (6) and 3A (4) of theTariff

Act as refened to in the case of Mahindra & Mahindra Limited (supra) ln these

circumstances, in our view, the said decision is squarely applicable to the facts

of the present case.

\

61. Fufthef we are unable to accept the submissions of the Respondents that

the decision in the case of Mahindra &Mahindra Limited (supra) is not

applicable to the facts of the present case slnce it does not interpret Sectlon 3

(12) ot the Tariff Act. The provisions under consideration before this Court in

the case of Mahindra & Mahindra Limited (supra) were Sec/lons 3 (6) and 3A

(4) ot the Tariff Act. ln Mahindra & Mahindra Limited (supra), this Court

interpreted the provisions of Secfions 3 (6) and 3 A(4) of the Tariff Act, which

are paimateria to the un amended Secllon 3 (12) ot the Tariff Act, which isin

consideration in the present case. On interpreting Secllons 3 (6) and 3A (4) of

the Tariff Ac| this Court held that when no specific reference was made to

interest and penalties in the said provisions, imposing interest and penalty

would be without the authoity of law. ln these circumstances, in our view, the

ratio of the decision in the case of Mahindra & Mahindra Limited (supra), would

be squarely applicable to the facts of the present case.

62. We are also not able to accept the submission of the Respondents that the

provisions of Section 3 (12) use the term "including" and the same implies that

the provisions of the Customs Act will be made applicable to the Tariff Act. As

can be seen from the Judgement of this Couft in Mahindra & Mahindra Limited

(supra), Secllons 3(6) and 3 A@ ot the Tariff Act, which were considered by

this Court in the said Judgement, a/so use the word "including". Despite the

same, this Court came to the conclusion that, since there was no specific

reference to interest and penalties, imposing interest and penalties would be

without the authority of law.

63. ln these circumstances, in our view, the submlsslons of the Respondent,

based on the use of the word "including" in Section 3 (12) of the Tariff Act'

cannot be accepted.

67. ln our view, the amended Section 3 (12) of the Tariff Act is prospective in

nature and would apply only with effect from 16th August, 2024.

.!'

I

-t\
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69. From the said judgement, it is abundantly clear that Sectlon 3 (12) of the

Tariff Act, as amended by Finance (No. 2) Act, 2024 dated 16th August, 2024,

would apply only prospectivety and would not be applicable' to the case of the

Petitioner at all.

70. ln our view, for all the reasons stated hereinabove, the impugned Order, to

the extent that it levies interest and penalty, is without the authoity of law and

is liable to quashed and sef asrde.

72. ln our view for all the reasons stated herein above, the :;aid Circular, to the

extent that it seeks to recover interest, is bad in law."

The Hon'ble High Court of Bombay has unequivocally held that interest is not

chargeable in cases involving the levy of IGST, leaving no scope fr:r doubt in the facts of the

present case.

7 .5 ln view of the above, the matter is no longer res intelyra and interest cannot be

charged in cases pertaining to IGST leviable under Section 3 (7) cf the Customs Act.

7 6 From the ICEGATE Portal, it is observed that the Appellant has already paid

the interest on the IGST in respect of all eight (08) Bills of Entry.

B. ln light of the judicial principles laid down by the Hon'ble Supreme Court in the

case of M/s Kamlakshi Finance Corporation Lfd, reported at 199 I (55) ELT 433 (SC), I am

bound to follow the rulings of the Hon'ble Supreme Court in M/s t\rlahindra & Mah tn td

(supra) and the Hon'ble High Court of Bombay in M/s A R Sulphonates Pvt.

as there is no stay on the operation of these judgments and they have not

o

the case ol M/s Mahindra & Mahindra Ltd. [SLP (Civil) Diary No. 18824 ot 20231, reported at

(2023) I Centax 361 (SC), is the law of the land under the provisions of Article 141 of the

Constitution of India for the following reasons:

a) The sLP filed by the department was dismissed by the Hon'ble supreme court with

detailed reasons, thus constituting a speaking order. This position has been further

clarified in lnstruction F . No. 276t114/201s-CX.BA dated 9-2-2016, the relevant excerpt

of which is reproduced below:

'\'i, ----

Further, I find that the order dated 28.07.2023 of the Hon'ble Suprdnid'i5bri*f n
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as on date.

"lf the SLP is dismissed at the first staoe bv speakin'7 a reasoned order,

there is stitl no merger but rute of iudicial discipline and declaration of

taw under Afticle 141 of the Constitution will atZply. The order of

Supreme Courl would mean that it has declared the law and in that light

the case was considered not fit for grant of leave."
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b) The above position of law has also been laid down in the case of case of Kunhayammed

V/s State of Kerala reported at 2001 (129) ELT 1 1 (SC) wherein it has been held as

under:

lf the order refusing leave to appeal is a speaking order, i.e. gives

reasons for refusing the grant of leave, then the order has two

implications. Firstlv, the statement of law contained in the order is a

ra of law b the u eC tt n f

t

141 of the Constitution. Secondly, other than the declaration of law,

whatever is stated in the order are the findings recorded by the Supreme

Court which would bind the parties thereto and also the court, fibunal

or authoity in any proceedings subseguenf thereto by way of iudicial
discipline, the Supreme Court being the Apex Courl of the country.

c) The Review Petition Diary No. 4119512023 filed by the department against order dated

28.07.2023 was dismissed by the Hon'ble Supreme Court vide order dated 09.04.2024

d) The order dated 28.07.2023 of the Hon'ble Supreme Court is not rn /imtne stands

established from the very fact that the department had filed Review Petition Diary No.

4119512023 against the said order. lf the order dated 28.07.2023 was in limine, no

review petition could have been filed against the said order in light of the Board's

lnstruction F. No. 2761114/201 s-CX.8A dated 09.02.2016.

10. Further, I find that since the department exercised its statutory right of appeal

under Section 130E of the Customs Act, the dismissal of the appeal whether by a speaking

or non-speaking order invokes the doctrine of merger. My views are supported by the

following case laws:

Pernod Ricard lndia (P) Ltd. reported at2010 (256) ELT 161 (SC) wherein theS

n'ble Supreme Court has held as under

our opinion, once a statutory right of appeal is invoked, dlsmissa/ of appeal

y the Supreme Court, whether by a speaking order or non-speaking order, the

doctine of merger does apply, unlike in the case of drsmlssa/ of special leave

to appeat under Afticle 136 of the Constitution by a non-speaking order.

24. ln the oresent case. the appellant Dreferred statutorv apDeaI under

Section 130E ofthe Act aqainst order of the Tribunal dated 25th March 2003

and. therefore . the dismiss al ofaDDeal bv this Court thouqh bv a non-speakinq

orde was tn e xercise of apoellate iuisdic tion. wherein the rits of the order

ned were subiected to iudiciarv scrutinv. ln our oolnlon in the instantlm

case. the doctrine of merqer would be attracted and the appellant is estopped

from raising the issue of applicability of Rule 6 in their case

M/s Caryaire Equipments lndia Ltd. reported at 2005 (179) ELT 522 (All) wherein the

Hon'bleAllahabad High Court has ruled as under:

v be mentioned that dismissal of an SLP without qivinq reasons does

b)

un Sec 351 ) bv the Supreme Court would amount toame
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22. lt ma

mount to merqer ofthei ment of e Hiqh ourt in the order of thenot a
Court vide K VAmmed v. St'ate of Kerala, 2001 (1 29) E.L.T. 11

S me

)6SCc 359 However, in our opinion dismissa lofanapoeal/s.c. (2000
roer even if
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the Supreme Court does not oive reasons. Ihls ls becaus,= Article 136 of the

Constitution is not a regular forum of appeal at all. lt is a 'esiduary provision

which entitles the Supreme Court to grant at its discretiolt Speciat Leave to

Appeal from any judgment, decree, orderetc. of any Couft rTribunal in lndia.

This is an exceptional provision in the Constitution which enables the Supreme

Court to interfere wherever it feels that injustice has been ctone but it is not an

ordinary forum of appeal at all. ln fact unless leave is grantzd by the Supreme

Couft under Afticle 136 no appeal is registered. Atlicle 135 is a discretionary
power in the Supreme Couft and it does not confer a right of appeal upon a
party but merely vests discretion in the Supreme Couri to interfere in

exceptional cases vrde State of Bombay v. Rusy Mistry ana Another, AIR 1960

SC 397, Municipal Board v. Mahendra, AIR 1982 SC 1293 etc.

24. On the other hand Section 35L prcvide$ ilesulatlaru nofap l. Hence

if an appeal under Section 35L is dismi$sed tylheSaprem!t Cou whether

aivino reasons or without oivin reasons in either case. The doctine of merqer

will aoolv and the iudoment of the Htoh Court or the Ti'bunal will merqe into the

iudqment of the Supreme Court. Hence in our opinion tlrc judgment of the

Supreme Court dismissing the appeal against the order of the CEGAT is

binding on us.

11 . ln view of the foregoing, I find that interest cannot be charged on the levy of

IGST in the absence of any statutory provision under the Customs Tariff Act. Consequently,

the interest recovered in the present case is without legal authorit'7 and must be refunded to

the Appellant. Therefore, the impugned order rejecting the Appellant's refund application is

unsustainable and are hereby set aside.

12. Accordingly, I set aside the impugned order and all,:w the appeal filed by the

Appellant by way of grant of refund as claimed by the Appellant

I
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23. Article 136 does not confer a right to appeal at all. lt only confers a right

to apply for a Special Leave to Appeal vide Bharat Bank v. lts Employees, AIR

7950 SC BB. lt is far this reasorl that a dismissal of an SLP Joes not amount to

merger of the order of the High Couft or the Tribunal wilh the order of the

Supreme Court. The Supreme Couft can reject an SLP without even going into

the merits of the case e.g. if it believes that the matter is rot so senbus as fo

require consideration by the Supreme Couft or for any other reasons.
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