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1 q6 q'fd sq qffr S tidl tswlq S tdc qw q dl qHl B tlc$'cm q6

ortl m-a1 ,Tq,t 3.

This copy is granted free of cost for the private use of the person to whom it
is issued.

]-962 IIr{T 129 (1) (qqT 3{

FsfuRo +fuql- & qrcrd & sqrr fr ot{ qk {s Gireq € srq-A o1

G{T6d qilqs a-rdT E} d fs efi?sr of fifr 6t frrfiq € : e-&i & siq1

o{q{ €fuq/€qffi EfuE ts{rA-fi $silEql, f{fl {arrq, (TrulEI frqFl) ssE
q.f, c{ Nl 01 grflsrur qTafi q-Ea 6r s6a B.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect

of the following categories of cases, any person aggrieved by this order can

prefer a Revision Application to The Additional Secretary/Joint Secretary

(Revision Application), Ministry of Finance, (Department of Revenue)

Parliament Street, New Delhi within 3 months from the date of

communication of the order.

Hr{d 3{Tqkl Er6r dTdT IFIT qr{d rd4
R{FT qr gart q lrq crm qr ss rlirq elFT rr-{ B-flt qii A fdS Grtl&ro

crtr silt q qri q{ qr ss ldq R{FT q{ saft qq ltr 61 cr*T d ertf-An

crd € o-fr E].

, t962 3{tqlq x d2{T .T sqrg qq -l-
ct)

il6d {@ EIqd} et 3rflq,f}.

(c)

(a)

2

I

fl

c

{a) any goods imported

(b)

any goods loaded in a conveyance for importation into India, but which are

not unioaded at their place of destination in India or so much of the quantity
of such goods as has not been unloaded at any such destination if goods

unloaded at such destination are short of the quantity required to be

unloaded at that destination.

(r(

Payment of drawback as provided in Chapter X of Customs Act, 1962 and

the rules made thereunder.

3

fus& effirfd sssl qis st q.r(rrft rlr s-s &' srq ftqftfua 6-r,turttT

qrsq q'"qd 6-{{Tqr{ Srl.d&IUT

ses *i q'fes 
,

foeTh er Sv1 o an C1i ta oI Sn ho dui eb S1n Cu h rm na Sd allh eb epp

by

(6) 6tC F1 \r€,1870 & rrq €.6 3t-t{A 1FqqFffitffi
{€' ontcl a1 a qM, fu-s6t q-6 qfr fr trq]q i-S o1 ;qr{rTerq {@. Efrz
oqr d1T arftq.

ful rs rrt+R

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one

copy as prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(s) qqe qtdrigl & ororo sTq {d en?sr 61 t ffiam d
(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

fl) gqil&rq & fuq qTi{q 6t , qfu
(c) 4 copies ofthe Application for Revision.
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BSfuRa srEBd ofitq/order relating to :

(6( dl]q t Fq q qTqit-d ott crd.

manner as may be specified in the relevant rules and should be

,/.,

(G(



Filc No. 5/49-208/CUS/JMN/AUG /2025 -26

(q) &fut ET{R qrl, 1962 Gt{T

trEfftd sTs urJ ordr rCk, ots,aus,rdl efrc ffiE n-d & sltd& e{sIH qTm B

i u. zoor-6sqg d s] qrrlqT t..rooor-1s-qq co 6gR qn l, fisr rfl cIEffi d, €
sw fua UTaH fi u-emr6 ?erFr d..rnr.o o1 A qfuai. qfl{go., qFr rql qrq,

f,rTr{fl rrqT .i€ 6t Tft oitr Fqq gs'mtr ql ss€ oq d d Q-A 
qts } sq d

r.zoor- eitr qR \rm- f,rEi S '.Tlqo d d rhts at Fq i {. r 000r

The duplicate copy of the T.R.6 challan evidencing payment of Rs.2007 -

(Rupees two Hundred only) or Rs.1,000/- (Rupees one thousand only) as

the case may be, under the Head of other receipts, fees, fines, forfeitures

and Miscellaneous Items being the fee prescribed in the Customs Act, 1962

(as amended) for filing a Revision Application. If the amount of duty and

interest demanded, fine or penalty levied is one lakh rupees or less, fees as

Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4 qds.2 3{ ,.}rf,r{[ sfdl vq+l qR

qfu gs o{rt{r €
a1 Em 12e q (1)

efi6f, {ilqs o-ra d d A dlqrqtr eiltftqc rgez

& r{{h UYC g1.n -s d dtflUo., atdq cErE {cm
.iitr €sr o-{ orfif, 3tlqo-{rr & sca Fsfufua q-a w olfro 6{ s6-a d
In respect of cases other than these mentioned under item 2 above, any

person aggrieved by this order can file an appeal under Section 129 A(1) of

the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and

Service Tax Appellate Tribunal at the following address :

Customs, Excise &
Appellate Tribunal,
Bench

6i

2"d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

erfuFqq, rgez ERi 12e g (6) qTT,

1e62 01 Erfl 12e C (1) & 3{tIl-{ orfid fi s]q frqfrfua {-tr s6fr frA
ITBS-

Under Section 129 A 16], of the Customs Act, 1962 an appeal under Section

129 A (1) of the Customs Act, 1962 sha11 be accompanied by a fee of -

E-6r ElTr x'irfi qql {@
sfrs qtq dql drlrrrT rrrlT (g o1 ro-q qfu mg sqg ur cs$ o-q d d
\rf, 6grt Eqq.

where the amount of duty and interest demanded and penalty levied by any

officer of Customs in the case to which the appeal relates is five lakh rupees

or less, one thousand rupees;

d q-dr grTI cl]TT qqT {@
rir qrq dqT f,rlrrtt rTrrT (s o1 ro-q dm ers FqS € ffi- A dm,
rqd q-qre f,rs € eil0o q d d; qiq 6srt s-qq

where the amount of duty and interest demanded and penalty levied by any

officer of Customs in the case to which the appeal relates is more than

five lakh rupees but not exceeding fifty lakh rupees, five thousand rupees

d s-6r 6rfr EI{r qFn rTqr {@'
ofrr qm dqr drlrsl rrfl (g 61 r+-q q?rql dr€r s-qq € erlqo d fr;
(s 6sR T-qg.

dlcr{@, }-fiq sorq {.o d +dT

or erfrRqs{lfflnr, slM d{q fr6

qvfr riB-d, EEcrfl He;I, fro-d

Fr{errflR Td, 3t{n-{ET, ordrcrqr-
380016

(€)

(b)

(r)

(d)

Service Tax

West Zonal

J

v
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(c)

(q) q€' r{raqr fi ft€d 3ifU-frinT A smi, fi rrq' {-tr }. x r o era o-G w, v6i Eco ur

{.o. q-d .lc fudT( fr t, q ee fr z 1 6 061 6-ti w, q-6i a,d-d tE ft .{E fr e, sffid {sr
qlgqT 

I

An appeal against this order shall lie before the Tribunal on payment of TOoh

of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.

6 ts-ffi Brltrfrqc of qm l2e G) +' Bffirfd qfif, flfqo-rq A' qcsr ilEn q-do qTA{r
q-r- (sr) rto .intsT &. ftq q.roffi'al qurei & fuS qT ftEd) sre e+q-{ &. ftS
bq W erfto 

' 
- rrqdr (€) srfio qr' rate{ q{ fl u-sr+dr'& fuq qrq{ 3{TAfi }.

erq s-rd qfuslfl qm {ise-*di arftl.
Under section 129 (al of the said Act, every application made before the
Appellate Tribuna-l-

(a) in dn appeal for grant of stay or for rectification of mistake or for any

other purpose; or
(b) for restoration of an appeal or an application sha-ll be accompanied by a
fee of five Hundred rlrpees.

(d)
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where the amount of duty and interest demanded and penalty levied by any

officer of Customs in the case to which the appeal relates is more than fifty
lakh rupees, ten thousand rupees

Page 4 of 2l
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ORDER-IN.APPEAL

1. Brief facts of the ease

1,.2 The Appellant imported MV REGIS for breaking purpose and filed Bill of

entry for home consumption under Section 46 of the Customs Act, 1962. The

Bill of Entry was assessed provisionally assessed for want of original documents.

1.3. There was some dispute with regard to assessment of Customs duty of the

Fuel and Oil (Fuel Oi1, Marine Oil, Lube Oil) contained in the Bunker tanks inside

/outside engine room of the vessel /ship. Importer claimed that Fuel and Oil

(Fuel Oil, Marine Oil, Lube Oil) contained in the Bunker tanks inside /outside

engine room of the vessel /ship was to be assessed to duty under CTH 8908

along with vessel. However, the Department was of the view that Fuel and Oil

contained in Bunker Tanks were to be assessed to duty under respective CTH of

Chapter 27.

1.4 Hon'ble CESTAT, Ahmedabad vide its orders A/ 11792-11851 12022 dated

17.tO.2022 /O1.12.2022 has held that the oil contained in the Bunkers Tanks in

gine room of the vessel is to be assessed to duty under CTH 8908, along

e vessel coming for breaking up. Further, in adherence to aforesaid order

'ble CESTAT, it has been decided by the Assistant Commissioner. Customs

on, Bhavnagar in Final Assessment Order No. 1086/ SBY/ 2024-25 dated

9.O8.2024 104.O9.2024 that Bunker Tanks containing oil are to be treated as

part of vessel's machinery and the Oils contained in them are to be classified

under CTH 8908 along with the vessel, as covered under para 2(b) of circular no.

37/96-Cus Dated 03.07.1996. Therefore, in view of the aforementioned

judgment of the Honble Tribunal, the above mentioned Bill of Entry was finally

assessed vide Final Assessment Order no. 1086lSBY 12024-25 dated

29 .O8.2O24 I 04 .O9 .2024 passed by the Assistant Commissioner, Customs

Division, Bhavnagar.

1.5 Consequent to the Final assessment of Bi11s of Entry the, Appellant filed

refund claim for Rs. 1,56,489 l- on 28.03.2025. The Adjudicating Authority

I
I

+

\i
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1.1 M/s Akansha Ship Breaking Pvt. Ltd, Plot No. 95 Ship Breaking yard

Sosiya/Alang, Bhavnagar (herein after referred to as the "Appellant for the sake

of brevity) has filed the present appeal against Order-ln-Original 577/CUS-

REF 12024-25 dated 19.05.2025 (herein after referred to as the "impugned

order") issued by the Assistant Commissioner, Customs Division, Bhavnagar

(herein after referred to as the "Adjudicating Authority).

I
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sanctioned the refund claims vide the impugned order and credited the same to

the Consumer Welfare Fund

1.6 Being aggrieved by the impugned order, the Appellant preferred the present

appeal.

2. Ground of Appeal submitted by the Appellant

2.1. The Appellant submitted that the impugned order-in-original (olo) issued

by the respondent authority is not proper, righteous, just and not in accordance

with the provisions of the Customs Act, 1962, (the Act), Customs Rules, (the

Rules) and instruction/circular issued from time to time by the cBEC, and GBDT

(customs), New Delhi. The impugned order appears totally wrong and iniquitous

therefore the same needs to be quashed urgently and to issue timely

relief/immunity to the appellant sympathetically mainly on the following

grounds.

2.2 The Appellant further submitted that it is known to all and an undisputed

as well as admitted fact that in ship Breaking Yard, Alang the pattern and

practice to decide the saie value of an import of a vessel is mainly based on the

formula i.e. "As is where is Basis"" The tota,i value of a vessel/ship which includes

ship itself as well as Ship',s stores and Balance Bunker/fuel if any as available

on Board of the vessel on its import time. The import sale price is being charged

and recovered per LDT of the concerned/respective vessel for the entire vessel.

In other words, no separate price on balance stores and Bunker/fuel is being

charged and recovered separately by the foreign sellers. Sir, so far Assessment

practice is concerned for a ship imported for Breaking purpose

material time for Customs classification and Assessment of the

was as follow;-

(i) That the vessel was being classified under the Customs Tariff

89.08 of the Customs Tariff Act including Bunker/fuel oil stored and containcd 111

2.3 The Appellant submitted that this (above said) was the pattern and

practice of classification and Assessment of Customs duty for a vessel imported

t\
Page 6 of 21

the inside storage tanks of the engine room department of the vessel and

(ii) as against fest of the balance Bunker/fuel as contained and stored in the outside

tanks of engine room department of the vessel was to be classihed under its own

merits say under CTH No. 27.10 of the Tariff Act.

And, (iii) The eatable and other store items if any in balance and as available were

also being classified on jts own merits.



fi),
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Breaking units of Alang/Sosiya, who had hled an appeal as discussed in the brief

of the case as narrated above. Sir, in this circumstances whatever

tiai Customs duty (on higher side) paid earlier by the Appellant was paid

protest and said disputed amount so paid was not shown at material time

ere in Appellant's financial Books of Accounts/Ledger etc... The appellant

as we ll as Respondent authority at material time was also not knowing/aware
i

Page 7 ol 27

4

for breaking purpose was in force during the past period prior and say up to the

year to 2016-17. However during the year 2016-17 onward the department based

on certain instructions from higher authority changed the pattern of

classification and Assessment of Customs duty in as much as the Bunker/fuel

stored and contained in the inside storage Tanks of engine room department of

the vessel was ordered and thereby started to be classified under its own merits

say under CTH No.27,1Q and proposed to be charged Customs duty at the

applicable rate of Customs duty as framed/defined under CTH No. 27.1O., ar-d

as a followed up action the department had started to issue of a speaking order

in all past cases to that effect proposing changed in classification and levy of

differential Customs duty if any to that extent say under CTH. 27.10. The

Appellant and other ship breaking units was at the material time wanted to clear

their vessel for beaching during high water tide and to avoid express legal dispute

with the department classified the Bunkers/oil stored in the Inside tanks of the

engine room deptt, ofthe vessel under CTH No. 27.1O as strictly directed by the

local Customs authority. Sir, therefore Customs duty paid on such differential

amount on Bunker/oil stored and contained in the inside storage tanks of engine

room department ofthe vessel, under protest reserving right to claim it in future

as Refund. The assessment was made provisionally for want of original Import

documents and chemical test of the respective Bunker/oil item as discussed

above. The said speaking order was issued to other ship Breaking units was

challenged before the higher Appellate authority up to the door of the Hon'ble

CESTAT, Ahmedabad which finally resulted in favour of the Assesses/Ship

whether the appeals so filed in the matter will fall in favour of the Appellant or

otherwise. Sir, finally during final assessment on the basis of CESTAT,

Ahmedabad's above discussed order the Bill of entry of the Appellant found

certain portion of Customs duty recovered in excess by the department and as a

followed up action issued the Final Assessment order (FAO) as stated and

discussed in depth as above and therefore the preseint refund amount arise and

claimed by the Appellant. Sir, therefore, both the side it was not exactly known

right from beginning whether how and when disputed issue will be finally solved

and settled by the Appellate authority and consequent upon pa5rment involved

will be solved/settled by the Higher Appellate authorities and consequent upon

refund of excess payrnent of Customs duty will arise. Sir, therefore under such

U,f,^rf#P



File No. S/49-208/CUS/JMN/AUG t2025 -26

an untoward situation as well as uncertain situation the Appellant has not

shown the disputed amounts so paid as "Receivable" from the Govt', in future in

their Books of Accounts and Ledger etc... during the relevant financial year. Sir,

excess payment of Customs duty came to the knowledge of the Appellant as well

as the respondent authority only after issue and release of the Final Assessment

order (FAO) which has been issued purely on the basis and guidelines of the

Hon. Tribunal order as discussed above. The appellant has therefore fi1ed the

subject Refund claim which has been objected by the department in this way

and dealt with as discussed in the subject OIO.

Page 8 of 21

2.4 The Appellant further submitted that on simple perusal of above untoward

situation depicted by the Appellant it abundantly leads to prove that there is no

any serious fault or mistake has been occurred by the Appellant in this entire

subject issue being the Appellant was not aware and sure about final

outcome/result of the various Appeais filed for the disputed issue either it will

be resulted in excess payment made of the Customs duty and Refund thereof

will arise. Similarly, department was also not aware about decision of the

Appellate authority/Tribunal. Sir, at this stage the appellant respectfully prays

a practical remedy that the appeilant is quite ready to pay the appropriate

amount of income Tax on the Refund amount of excess pa1rment is involved in

this case if the proper and appropriate authority passes an order granting the

appeilant's present refund amount involved in this Appeal case. Sir, the

appellant is also ready to give an undertaking in this regard when proper and

suitable order will be issued by the Appellate authority. Sir, the action of the

Appeliant by not showing this amount as receivable from Govt., in their Boofd{-rx :i'. }
/._r-'' ,. 

-

of Accounts / documents / Ledger etc. during relevant financial year was .o,,,''Pd""S,:a-,-. '', 
,.',,

studiedly and it is in the nature of venial error therefore it may krnd& ibffiI+# i :? l'\F\ '"j{!"-:{iri i jj:
considered to be a bonafide and genuine mistake on the part of the Appe\&r\ -__-. i!.,'

Sir, the Refund amount in this case is not a meagre or small one but it'"l$1.::\:-:.--'

considerable high and loss of such big amount would be proved as a great

financial loss to the Appellant. Sir, such action of not paying our legitimate

amount but to be credited to Consumer Welfare Fund has its deep recurring

effect on the Appellant's company's financial status being presently there is No.

of Bill of entry of the appellant are still pending with the department waiting for

final assessment and if such adverse decision is taken in every case by the

department it will completely damage the Appellant's financial position and de-

track the business factor being the amount was paid by all legitimate way and

shown as debit at relevant time in the appellant's relevant financial Books of

Accounts/documents/ledger etc.. Sir, such situation will also create a dismal

and crippled atmosphere for the business of the appellant. it is reiterated that

*w*
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such adverse decision has a recurring effect on the Appellant firm and would

create a dismal atmosphere in Appellant's business factor and activities. Sir,

such decision of not paying the refund amount to the appellant will definitely

crippled the business of the Appellant. Sir, therefore the Appellate authority is

highly prayed to kindly intervene in this whole matter considering it Appellant's

bonafide and trivial mistake and thereby to issue an order ultimately granting

Refund amount involved in this case which may solve the appellant's financial

situation and the appellant will strongly stand in the global Ship Breaking

market as well as local market in the present crisis days/era.

2.5 The Appellant further submitted that it is observed by the Appellant that

the Respondent authority actually desire to know from the appellant that the

duty amount so claimed in this subject case as Refund has been shown as

"RECEIVABLE" in the Balance Sheet or otherwise and that such amount has

shown as "EXPENSE" in the Appellant's profit and loss accounts. Sir, in this

regard the appellant wish to point out that having shown as "RECEIVABLE" in

Balance Sheet or having shown as "EXPENSE" in profit and loss accounts does

not ispo facto leads to a conclusion that incidence ofduty has been passed on to

the appellant's Buyers or any other person(s). Sir, in this behalf the appellant

firmly rely upon the recent decision in the case of M/s. Chambal Fertilizer and

Chemicals Ltd., V/s. Commissioner, CGST, Udaipur (2023lr (71) G.S.T.L. 171

(Tri-Del), in which it has been held by the Hon'ble Tribunal that "Fact is that

ount deposited was accounted as expense in the profit and loss account could

made basis to hold that the incidence of duty has been passed".

Appellant further submitted that fact is that the quantity of Oil and Fuel,

SOtd by the appellant as a by-products only arising out of activity of Ship

Breaking. Sir, the appellant wish to mention here that although duty is charged

by the Customs department on the value notified to the State Trading

Corporation (STC), ONGC, IOCL etc.., the actual value at which fuel and oil are

sold by the Appellant in the market is much lower as this fuel and oii are in the

nature of Bunker (Remnant fuel) and not as a fresh stock. The appellant here

submits that removal of fuel/oil is more in the nature of complying with the

regulatory norms and as such although its clearance fetch no duty incidence is

charged and recovered from the Buyers/ person(s). Sir, since the Customs duty

paid on such fuel and oil at the time of import of ship do not form a part of such

items, therefore the appellant firmly says and submit that the question of

applicability of bar of unjust enrichment does not arise in the present case. Sir,

it is admitted fact that the appellant had not imported exclusively said

Bunker/oil items as import but it was affiliated item imported with the vessel

Incidentally imported with the Ship not as a regular import cargo are being

\U",'199-
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being no vessel can run in mid sea water without appropriate, sufficient and

adequate quantity of Bunker/oil. Sir, the appellant strongly reliance upon on a

Judgement of High Court in the case of Commissioner of C. Ex. V/s. Advance

Steel Tubes Ltd.,

2.7 The Appellant further submitted that it is also an admitted and undisputed

fact and known to al1 and also universally proved that the Appellant had in fact

not imported exclusively said quantity of Bunker/oil items as an import item but

it was received as an affiliated item imported with the vessel being no vessel can

run in mid and high sea water without appropriate, sufficient and adequate

quantity of Bunker/oi1. Sir, therefore before passing an order-in-Appeal your

appellant highly prays that this vital point may kindly be screened carefully and

then to decide the subject appeal to remove the unnecessary and unlawful

injustice created by the Respondent authority.

of the Respondent authority by the appellant. However, the respondent authority

ignored the above certificate and not passed the present refund claim for cash

pa).rnent. Therefore it ciearly proves that the authority has also damaged the

sanctity of the provisions of the statute. Moreover, no personal hearing was

allowed to the appellant to discuss the vital issue with efficacious manner by the

appellant or his consultant or to the above C.A., with reference to the above

certificate and issued the present OIO in fully arbitrary manner and financially

damaged them. This vital point may kindly be examined while disposing the

I

subject appeal

Page 10 of 21

2.8 The Appellant further submitted that as demanded by the Respondent

authority the appellant had obtained a certificate dated 24.O3.2025 issued by

the Appellant's Company's Chartered Accountant Rohit Vijayvargia., Surat, (A

copy is Enclosed herewith) and had a-iso submitted to the Respondent authority

earlier before passing the subject OIO. In the said certificate it is specifically

stated and certified by the said C.A. that in this subject case the Customs duty

claimed as Refund by the claimant/Appellant, the duty involved therein has not

been passed on Customers/Buyers/persons at the time of selling of the said

disputed goods in the market. Therefore the appellant strongly believes that on

the basis of the above certifrcate the doctrine of unjust enrichment does not

attract in the present case. The Appellant further requested to kindly )-,.

the contents/text of the said certificate and legal element sym

reference to the certificate issued bv the above C.A. and therebv to

present appeal ultimately to grant the subject Refund amount to any

due interest due thereon. The said certihcate was earlier submitted to the ,.i? t
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2.9 The Appellant further submitted that with due respect the appellant brings

to the kind notice ofthe Appellate authority that in the present case the appellant

has claimed refund of Rs. 1 ,56,489 / -. T]ne Appellant drew attention at the para

No. 6.2 (Page No.03) of the subject olo wherein it has been stated and admitted

by the respondent authority that the Appellant have availed input Tax credit at

the time of provisional Assessment and now the said amount so availed in past

has been deducted in Appellant's present Refund claim. The Appellant further

submitted that it appears that this is an unlawful and unauthorized action on

the part of the Respondent authority in as much as the said authority in this

case failed to notice this vital point while making and issuing final assessment

of Bill of entry. This action is to be set aside and thereby to set aside the entire

OIO being the respondent authority after issue of final assessment order is not

a proper officer to change the statistical data if any of the duty. The Appellant

further submitted that in law parlance it is the lawful duty of the Review cell of

the department and not of order (OIO) issuing authority to rectify or to change

in the duty amount so concluded earlier in the final Assessment order. The

Appellant further submitted that such serious action and mistake/error on the

part of the Respondent authority is not sustainable in terms of the provisions of

the law. Therefore, the appellant urges that such unlawful action is to be

removed and ultimately the entire OIO is tci be annulled/set aside promptly for

sake of maintaining the sanctity of the provisions of the existing law and

instruction of the higher authority thereby the subject OIO has been issued

without proper authority and bad in law. The Appeliate authority is requested to

kindly examine the unlawful action adhered to by the respondent authority while

6) ssing the subject Refund claim of the Appellant and kindly issue justice to

pellant. It is reiterated that the law does not permit or vest its power to

issuing authority to rectify such vital element in the OIO which has been

and already issued/released by the said authority. It is reiterated that the

issuing authority failed to understand this basic formula and has rectified
I
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the amount so confirmed earlier in the FAO at his own and thereby it appears

that the authority has abused to the law provisions. The wrong action of the

Respondent authority is immediately to be annulled by the Appellate authority.

Sir, needless to submit here that in law parlance the Final Assessment Order of

a Bill of entry is also having status of an Appealable order and also considered

as a status of Order-ln-Original (OIO), therefore its issuing authority cannot

make any change at his own in the FAO including amount calculated therein by

him. Therefore, this unlawful action in this OIO is to be set aside promptly and

thereby entire OIO is required to be cancelled and quashed immediately for sake

of sanctity of the provisions of the existing law. This vital point may kindly be

\\r\'"*{4l-
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examined while deciding the present appeal and to pass suitable and just older

within the frame of the stal-ute.

2.10 The Appellant further submitted that at this juncture put certain vital,

precious and meritorious words/stricture which has been expressed and passed

in various pronouncements and verdict issued by the higher judicial forums

while dealing with certain identical cases of rejection of refund amounts of

incentive scheme of exports.

2.11 The Appellant further submitted that it is established in law pariance as

under which has to be strictly accepted, applied and considered by all

concerned adjudicating authorities for sake of maintaining sanctity of th/.

and also constitution of India

ri't l'$

"that every power either statutory or under common law must be exercised by h
authority lawfully, reasonably and in good faith. If the power is exercised

unlawfully, improperly, unreasonably or in bad faith, the exercise of power is bad

and the action illegal. Therefore, the adjudicating officer has to exercise power

bonafide and in good faith in accordance with law,"

Further,

"lt is also well settled law that where an authority makes an order in exercise of a

quasi-judicial function, it must record its reasons in support of the order it makes"

t,,':

&rr""'y
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(A)that substantive compliance is sufficient where factum of import duty and

subsequent sale of said imported goods is not in doubt, incentive scheme to grant

Refund of import duty scheme being a beneficial scheme, it should be interpreted

tiberally and assesses or exporters should not be disappointed for a minor lacuna".

"that substantive benefit cannot be denied by the authority for mere technical

violation when other vital ingredients are complied by the assess".

(C)that Refund of import duty if any paid on the imported goods cannot be denied

when the sufficient proof of receipt of duty paid goods and its subsequent sale is

available with the assess"

(D) CCE 2001(128) ELT-496 (CEGAT SMB) in the case matter of M/s. Supreme

Industries V/s. CCE wherein it was pronounced by the Hon. Tribunal as under;

"Refund of imporVexport duty is a beneficial piece of legislation, department is

expected to take a liberal view in case oftechnical violations -
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2.12 Tbe Appellant further submitted that in the subject case the respondent

authority has not applied the above formula in word and spirit as well as not

exercised his vested power properly and in good faith while disposing the present

case. Therefore, whatever unlawful attempt and attitude shown while disposing

the present case by the respondent authority may kindly be removed promptly

by allowing the subject appeal of the appellant with consequential

relief/immunity.

2. 13 The Appellant further submitted that in light of the appellant's above

submission which is purely based on factual situation of the entire case matter,

the appellant is sure that the Appellate Authority will be fully agreed with the

appellant's above submission/reply as well as contents noted in various judicial

pronouncements as discussed above. However, if any doubt is still persisted in

the matter the appellant is ready to explain in person with efficacious manner

with any further records and submission related to present refund case if any or

as demanded by the Appellate authority. Therefore, it is highly requested to

kindly grant a chance of personal hearing before deciding the present appeal

2.14 Tlne Appellant further submitted that the grounds existing in present

appeal and as depicted or delineated by the appellant are on its preliminary

study and examination appears quite genuine one and therefore the appellant is

approaching before the Appellate Authority for speedy justice in the entire case

issue. Sir, the appellant is a very old assesses of the C. Ex. & Customs

Department and also very old in their present business. Further the entire

management of the appellant is also well conversion with the entire mechanism
'rl,

assification, assessment, Refund and payment of various import duties and

dues of any department/agencies. Therefore, the present petition is not

g with the routine and casual reasons and with a sole purpose to develop

ndue dispute and litigation with the department and ultimately to gain

enefit. But the appellant in fact is in possession of certain valid, cogent,

unimpeachable, concrete and lawful reasons/grounds and documents as

contained in their present case and also fairly and honestly discussed in the

aforesaid various Para. In addition to the above, the Appellant also submitted

that bare perusal of statement of facts it definitely transpires that it was not a

deliberate attempt of the appellant to submit refund claim with defective

documents and avail refund amount with unlawful manner and subsequently to

develop undue litigation with the department being the appellant is fully matured

and constantly engaged in their present business activities and therefore the

appellant never contravened the statutory provision intentionally. The appellant

has developed the present petition for sake ofjustice and therefore requested to

consider the relief as being prayed in the present petition. The appellant has

*
e
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fairly disclosed and delineated all the relevant facts, situations and

circumstances of the case with all essential and cogent documents it is now up

to the appellate authority to glean it and pass a judicious order granting

immunity to the appellant being the present case is quite fit on merits for

acceptance.

Relief claimed in appeal:

(i) To set aside and quashed the subject Order-in-Original (0 10) No

S77/CUS-REFl2024-25 dated 19.05.2025 passed by the Assistant

Commissioner of Customs, Bhavnagar (i.e. Respondent authority)

under which the Appellant's Refund claim of Rs. 1,56,489/- was

sanctioned but instead of paying it by credit in the Bank accounts of

the Appellant or in cash, ordered to be credited to the Consumer

Welfare Fund under the provisions of Section 27 of tl:,e Customs Act,

and thereby passed total injustice to the appellant.

(ii) Consequent upon kindly to issue relief and immunity to the a

as permitted under the law and to pass such order that the le

high amount of the Refund may be paid by the Respondent aut(toi-itg

immediately with due interest, due thereon at the applicable rati'of

interest.

(iii) To examine the text of the C.A. Certificate dated 24.03.2O25 filed with

this appeal and to screen carefully, to accept and also to consider the

said certificate issued by the chartered Accountant of the Appellant and

finally to allow the subject Refund case.

3. Application for condonation of delay :

3.1 The Appellant humbly submitted the following bonafide reasons for the

delay in filing the present appeal:

I

gt^/)a{
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2.15 The Appellant further submitted that the balance of convenience is entirely

in favour of the appellant and therefore finally prays that the impugned order of

the respondent authority to be set aside as prayed and to allow the present

appeal with consequential relief to the appellant which is the exact need of your

appellant. The Appellant further submitted that they have full credence on the

Appeliate Authority who will take out the appellant from present crux and tangle

situation. Lastly to sum up the issue the appellant reserves his/their right to

add/annul/insert/alter/delete/engraft/modify/and to amplify in his/their

above reply at any time but before deciding the appeal frnally. The appellant

therefore craves leaves to pray before the Hon. Commissioner (Appeals) Customs,

Ahmedabad.;
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(A) The Appellant (company) had since last more than seven year no business at

ship recycling Yard, Alang and the plot is almost all the time remained closed

during the year consequently no staff of the Appellant remained present at the

site.

(B) The Administrative Office of the Appellant at Bhavnagar has also remained

largely non-functional with only minimal staff, due to cessation of regular

operations.

(C) The Appellant submitted that with regard to receipt of the impugned OIO

issued by the respondent authority, it is to say and submit that the appellant

had received the copy of the above referred order on 23,O5.2O25. The Appellant

submitted that the authorised person of the Appellant who is genera_lly looking

after Customs related work of the company had collected the copy of the above

said OIO. The said authorized person is not regularly attending the office being

there is no work in the Appellant's office due to reasons as narrated above. After

some days the said authorized person was sick and availed long leave and after

that he contacted the Boss/Director of the Appellant who is acquitted with the

Customs matter and seeks his guidance in the matter, after that the said

Director advised to contact Company's regular consultant and take advise in the

matter. Accordingly, the authorized person had contacted the regular consultant

immediately but he was also out of station and engaged in his pre-scheduled

pilgrimage tour. The Appellant further submitted that on his return the

authorized person had immediately contacted the consultant and seeks his

guidance who advised that an appeal is to he filed before the Commissioner of

Customs (A), Ahmedabad for timely justice. The Appellant further submitted that

4]a diately documents were traced out being very old matter and then prepared

o g the Appeal and consultant was kind enough to prepare the Appeal

. Therefore, the appellant feels that there may be delayed in fi1ing the

appeal for at least two or three days only (remained within the extension

d of 30 days by your kind honour), for which the appellant files this misc.
.t

o

3.2 The Appellant further submitted that the present delay is nearly about

28129 days but within the period of 30 days of extension period to iile appeal

which is quite within the boundary of prescribed time limit of 30 days condone

period as laid down in the statute which may kindly be condoned as the

Commissioner(Appeals) has been vested with power to condone delay up to 30

days time period in terms of the provision of Section-128 (1) of the Customs Act,

1962. Tlne appellant therefore at this juncture humbly prays the Appellate

\tl,^"1bi9--
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Application to condone the delay in filing the appeal ofthe Appellant. The reason

for delay is quite genuine one which requires to be accepted for entering the

subject appeal.
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3.3 Thus, based on the above, the Appellant prayed to condone the delay of

approximately 29 days period in frling the present Appeal and pass such further

and other orders as may be deemed fit in the interest ofjustice and equity.

4. PERSONAL HEARING:

Opportunity of personal hearing was granted to the Appellant- The

Appellant vide letter dated 18.08.2026 submitted through have foregone the

opportunity of personal hearing in all the appeal.

5. DISCUSSION AND FINDINGS:

5. i The date of the impugned order is 19 .05.2026 and as per the record avai1ab1g,-..--

the date of receipt of order is 23.05.2025 therefore,

the appeal within the period of 60 days as prescribe

Customs Act, ),962. "fhe Appeal has been hled by th

the Appellant has not'.fi1ed

d uncler Section 1 2 8 of the

e Appellant within a period ..' 
. '

of 30 days from the date ending normal period of 60 days for filing appeal. The-

Commissioner(Appeals) is authorized to condone the delay of 29 days untlet- - -

Customs, Acl, 1962 and on perusal of submission made by the Appellant

regarding condonation of delay, I take a lenient and considerate view and

condone the delay in filing the appeal.

5.2. I frnd that the matter pertains to the issue of sanction of refund thus there

is no question of pre-deposit of 7.5% of duty demanded as prescribed under

Section 1298 of the Customs Acl, 7962.

5.3 The Customs Division Office, Bhavnagar was requested for submission of

comments of the appeal filed by the Appellant vide letters O9.O9.2O25 but no

comments have been received by this office til1 date therefore, I am taking up the

issue for decision based on the facts of .the case and documentary evidence

available on record.

,/.t
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Authority to kindly enter the appeal of the appellant. By condoning the delay of

above period in filing appeal by taking a pragmatic view on genuine and 
-

justifiable cause as described and delineated by the appellant hereinabove. That

for your such kind of act the appellant will ever remain in-debt to the Appellate

Authority. The following table indicates the details of receipt of the order and last

date in filing the appeal by the Appellant. The delay caused is purely

unintentional, devoid of any mala fide intent, and occurred due to the

aforementioned genuine and unforeseen circumstances. The Appellant has

always acted in a bona fide manner and with due diligence, and is sincerely

desirous of pursuing its statutory remedy.

ogr*lry
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5.4 I have carefully gone through the case records, show cause notice and

corresponding order passed by the adjudicating authority and the defense put

forth by the Appellants in their appeal. The following issues arise for

determination:

5.5 It is observed that the appellant had imported vessel for breaking

up/recycling and filed Bills of Entry under Section 46 of the Customs Act. 1.962.

There was dispute in respect of classification of Fuel and Oil (Fuel Oil, Marine

Gas Oil, Lub Oil), which was settled by the Hon'ble CESTAT, Ahmedabad, vide

its Orders A111792-ll85l/2022, dated 17.tO.2022101.t2.2O22 wherein it was

held that the oil contained in the Bunkers Tanks in the engine room ofthe vessel

is to be assessed to duty under CTH 8908, along with the vessel for breaking up.

The Bills of Entry were assessed provisionaliy. Subsequently, the Bill of Entry as

finally assessed vide Final Assessment Order No 1086/ SBY / 2024-25 dated

29 .O8.2O24 I 04 .09 .2024 passed by the Assistant Commissioner, Customs

Division, Bhavnagar. Consequently, the appellant had frled refund claims along

with Certificates dated 24.03.2025 issued by C. A. M/s RMR & Co with respect

to import and refund claim.

5.6 The adjudicating authority on scrutiny of the refund claims observed that

the Appellant has submitted CA Certificates which neither disclosed the details

('i
"-,

Sl-1pporting documents on the basis of which such Certificates were issued not
).

I

records viz. copy of Audited Balance Sheet etc. had been provided. In

thi nnection it is observed that the Board in its Crrcular No. 07/ 2008 dated

008 has stressed upon the need to go through the details of audited

ce Sheet and other related financial records, Certiflcates of CA etc., which

are relied upon, to verify as to whether the burden of duty and interest as the

case may be, has not been passed on to any other person as for the doctrine of

unjust enrichment.

5.7 Accordingly, the adjudicating authority has sanctioned the refund claims in

terms of Section 27 of t}:e Customs Act, 1962 and credited the same to the

consumer welfare fund vide the impugned order.

5.8 I have perused the relevant Section 27 (l{l and 27 (2) of the Customs Act,

1962 and same is reproduced as under:

I

(1A) The application under sub-section (1) shall be accompanied by such

documentary or other euidence (including the documents rekned to in

utM4y,'--
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i) Whether the Appellant is eligible for refund of differential duty by

directly crediting it to their bank account instead of crediting the same

to Consumer Welfare Fund.
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section 28C) as the applicant maa fumi,sh to establish that the amount af

dutg or interest in relation to u-thich such refund is claimed uas collected

from, or paid bg him and the incidence of such dutg or interest' has not

been pa.ssed on bg him to any other person.

(2) If, on receipt of ang such application, the lAssistanf Commissioner of

Customs or Deputy Commissioner of Customsl b sati-sfied that the uhole

or ang part of the [dutg and interest, if ang, paid on such dutg] paid bg the

applicant is refundable, he mag make an order accordinglg and the amount

so determined sttall be credited to the Fund :

Prouided that the amount of [dutg and interest, if ang, paid on such dutg]

as determined bg the lAssistant Commissioner of Customs or Deputg

Commissioner of Customsl under the foregoing prouisions of thb sub-

section shall, instead of being credited to the Fund, be paid to the applicont,

if such amount is relatable to -

(a) the [dutg and interest, if ang, paid on such dutg] paid bg the

importer, [or the exporter, as the case ,naA be] if he had not passed on the

incidence of such [dutg and interest, if ang, paid on such dutg] to ang other

person;

(b) the [dutg and interest, if ang, paid on such dufu] on imports made

bg an indiuidual for his personal use;

(c) the [dutg and interest, if ang, paid on such dutg] bome bg the

buger, if he had not possed on the incidence of such [dutg and interest' if
ang, paid on such dutgl to ang other person; 

,...:

(d) the export dutg as specifled in section 26; ,'',),-'

(e) drawback of dutg pagable under sections 74 and 75;

A the [dutg and interest, if ang, paid on such dutg] borne bg ang othbi

such class of opplicants as the Central Gouernment mag, bg notification in

the Offrcial Gazette, specifg:

[(g) the dutg paid in excess bg the importer before an order permitting

clearance of goods for home consumption is made tuhere -

(t) such excess paAment of dutg is euid.ent from the bill of entrg in the

ca.se of self-assessed bill of entrg; or

(it the dutg actuallg payable b reflected in the reassessed bill of entry

in the case of rea.ssessment:l

Prouided further that no notifbation under clause (fi of the first proubo

shall be issued unless in the opinion of the Central Gouemment the

incid.ence of [dutg and interest, if ang, paid on such dutg] has not been

pa,ssed on bg the persons concented to ang other person.

5.9 I have aiso perused Section 28 D of the Customs Acl, 1962 and same is

reproduced as under:

,.1 l,-, r

ri
L.
+
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"SECTION 28D. Presumption that incidence of duty has been passed on to

the buger. - Euery person who has paid the dutg on anA goods under thb

Act shall, unless the contrary b proued bg him, be deemed to haue passed

on the full incidence of such duty to the buger of such goods."

From plain reading of the above legal provisions, it is clear that the appellant

was required to submit documentary evidence to establish that the amount of

duty in relation to which the refund is claimed was paid by him and the incidence

of the duty has not been passed on by him to any other person. As per Section

28D of the Customs Acl, 1962, the burden of proof is on the appellant to

establish that they had not passed on the incidence of duty paid. Thus, until and

unless the appellant satislies with the relevant documents, indicating the fact

that it has paid the duty and the same has not been passed on to the customers,

such a claim cannot be accepted. Therefore, until the contrary is proved, there

is a presumption provided under the statute that the duty has been passed on

to the buyer.

5.10 It is undisputed that the goods in question have been sold to buyers and

the transactions are shown as part of Profit and Loss Account. Further, it is

observed that the appellant had submitted Certificate dated 24.O3.2025 issued

by C. A. M/s RMR & Co. wherein it is has been verified that the Appellant has

paid customs duty for the import and the same further certified that incidence

of Customs duty paid on the bunker has not been passed on to the buyer ofthe

goods or any other person. I find that the C.A. Certificate made a bald statement

that the incidence of customs duty claimed as refund has not been passed on to

any other person without any supporting documents. Therefore, the CA

CAte produced in the present case without supporting documents cannot

dered for discharging the burden of unjust enrichment. The Appellant

failed to given any evidence indicating the fact that there was no unjust

ent on the part of the Appellant during the Financial year 2024-25 as

refund were filed on date mentioned para supra.

5.11 Further, as per the Board Circular No. 07/2008 dated 28.05.2O08 wherein

it has been stressed upon the need to go through the details of audited Balance

Sheet and other related financial records, Certificates of CA etc., to verify as to

whether the burden of duty and interest as the case may be, has not been passed

on to any other person as for the doctrine of unjust enrichment.

5.12 I also find that the CA Certificates does not certiff the fact the incidence

of duty has not been passed to the customer by the Appellant. The Chartered

Accountant/appellant has also not submitted any documents to substantiate

that the incidence of duty claimed as refund has not been passed on by him to

'1;

si e I
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any other person. Further, I also find that the Bitl of Entry was iiled during the

year 2Ol4-15 and the certificate has not given to give any certificate regarding

carrying forward of the amount till the year the Appellant filed refund

application. The Appellant has aiso failed to given any evidence indicating the

fact that there was no unjust enrichment on the part of the Appellant during the

Financial year 2O24-25 as the refund was filed o128.03.2025. Therefore, the cA

Certihcates produced in this case without supporting documents cannot be

considered for discharging the burden ofunjust enrichment'

5.13 It is further observed that the chartered Accountant's certificates alone

is not the conclusive proof of having not passed on the incidence of duty to the

customers. A Certificates of chartered Accountant is just a corroborative

evidence only as held by the Hontle High court in the case of commr. of c. EX.,

Aurangabad Versus Toyota Kirloskar Motors Ltd [2010 (256) E.L.T' 216 (Kar')]'

The Honble High courtt view was not disturbed by the Honble supreme court

vide [2Ol I (274)E.L.T.321 (S.C.)]. Further, in a number of decisions, it has been

held that Chartered Accountant's Certilicates s alone is not a suflicient evidence

to discharge the burden cast upon the appellant to prove that incidence of duty

has not been passed on to the customers. Further, it is the lncidence of duty'

and not the duty as such which is required to be shown to have not been passed

on from the sale record, balance sheets and other related documents. In this

regard, I rely upon the following case iaws:

(i)

(ii)

(iii)

(iv)

(")

Shoppers Stop Ltd. - 2018 (8) G.S.T.L. a7(Mad.)

Crompton Greaves Ltd. - 2Ol1 (22) S.T.R. 380(Tri. - Mum.) .;

UOI v. Solar Pesticides Pvt. Ltd. reported in [2000 (116) E.L.T. r:

401(s.c.)l . ":

M/s Ispat Industries Ltd Vs Commissioner of Customs (Mumbai)

- [2015- TrOL-6 14-CESTAT-MUM].

5.14 Further the Honble Supreme Court in the case of Sahakari Khand Udyog

Mandali Ltd Vs Commissioner of C. Ex. & Cus [2005 (181) ELT 328 (SC)] has

held that before claiming a relief of refund, it is necessary for the appellant to

show that he has paid the amount for which relief is sought and he has not

passed on the burden on consumers. Further, the Hon'ble Supreme Court in

the case of Union of India Vs Solar Pesticides Pvt. Ltd. [2000 (116) ELT 401

(SC)] has held that "the expression "incidence of such duty'' in relation to its

being passed on to another person would take it within its ambit not only the

passing ofthe duty directly to another person but also cases where it is passed

on indirectly''. The burden of proof is on the appellant to establish that they

had not passed on the incidence of duty paid. Therefore, until the contrary is

proved, there is a presumption provided under the statute that the duty has

$r\^rtaie"19+'
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5. 15. From the above, I am of the considered view that the burden of proof lies

on the appellant to demonstrate that the incidence of duty has not been passed

on to the buyer or end customer. In this regard, the Chartered Accountant's

Certificate, is not sufficient by itself to discharge this burden. Such a

Certificate is merely corroborative in nature and must be supported by

documents and records which are duly prescribed by the ICAI. These

documents must be diligently and duly enlisted so the same may be referred

to. In view of the failure to provide sufficient evidence to overcome the bar of

unjust enrichment, I am ofthe considered opinion that the appellant has not

made out a case for refund. Accordingly, the appeal fi1ed by the appellant is

liable to be rejected. Thus based on the above, I find that the citations quoted

by the Appellant in the appeal find no significance in the present case.

5. 16 Accordingly, I hold that the adjudicating authority has correctly credited

the refund to Consumer Welfare Fund. I find no reason to interfere with the

findings or the conclusions recorded in the impugned order.

6. In view of the above, I do not find any inlirmity with the impugned order and

the same is upheld. The appeal filed by the appellant is rejected.

1.n

(Vishwajeet Singh)
Commissioner (Appeals),

Customs, Ahmedabad
F. No

By Registered post A.D/Email

M/s Akansha Ship Breaking Pvt. Ltd. Plot No. 95 Ship Breaking Yard
Sosiya/Alang, Bhavnagar.
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House,

Alang,

Copy to,
1. The Chief Commissioner of Customs, Gujarat, Custom

Ahmedabad. (email: ccoahm-guj@nic.in ).

2. The Commissioner, Customs (Prev), Jamnagar.
3. The Deputy/Assistant Commissioner, Custom Division,

Bhavnagar.
4. Guard File
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-- 
been passed on to the buyer. Therefore, the appellant in the present case has

failed to cross the bar of unjust enrichment.
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