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Passed by :- Shiv Kumar Sha.rma, Principal Commissioner

{ftfit{Rigf Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR- I 1 -2O24-25 dated
L[3.O4.2O24 in the case of M/s Chiripal Poly Films Ltd, Chiripal House, Shivranjani
Cross Roads, Satellite, Ahmedabad, Gujarat-380015.

ffi F! ffiif,tiil-ftt, sffi ; {Esmrcfiqr&t I

This copy is granted free of charge for private use of the person(s) to whom it is
sent.

2. Eq BTrtcI fr 3irigE +t€ fr qft 5q srRn ft {rfr t f,rc qr6 * fiaa trrcr elEF, T.qr<ef{ rr{
tfl6( srtrlq qrqrB'+-(ET, ir{q<r+r< fi-a fr rq 3{raqr } ft-Ed erftq r. r+a-r Br erff{ {r rq-d

tftgr, fi.mw+, sdrrc {G qri t-{r+-( qffiq ;qrqrfu+-<-ur, Sc-nqFsr+, qgcrml{-in 
,

ffierc+r< 5-q h Erg t, ffirrc+rrc, 3nrrcn, 3rd?r{r{-380 oo4 6}qq}fu-d EHqGql

2. Any person deeming himself aggrieved by this Order may appeerl against this Ordcr
to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be
addressed to the Assistant Registrar, Customs, Excise arrd Service Tax Appellate
Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 380004.

s. vtr Brftq rrcqq. *.q.s @gte-qwtrrc-reJ-c+ 1wftq 1M, t932 |ftaq i
isqftqq p) t AfrEE qffit arcr EFdTs. ftC wrqi1l 3rE ilffil
@rlR-aatffi, ffi

Qqr

3. The Appeai should be filed in Form No. C.A.3. It sha-11 be signed by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, i982. lt shall be

1

1
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filed in quadruplicate and shall be accompanied by an equal number of copies of
the order appea.led against (one of which at least shall be certilied copy). All
supporting documents ofthe appeal should be forwarded in quadruplicate.

+. @{nft-qt, qR qffitt (rftirfi wC.ft ilfl se+ qrq ftq
qTerr+ G-trd .rtd, sqffrft rf,ff-fr vM ricrTn-ft qrqft

t@r
4. The Appeal including the statement of facts and the grounds of appeal sha.1l be

filed in quadruplicate and shal1 be accomparied by al equal number of copies of
thc ordcr appealed agarnst (one of which at least shall be a certified copy.)

5. The form of appeal shal1 be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appeals without arry argument or
narrative ald such grounds should be numbered consecutively.

6 tffiq1ry+ erBfi-q-q,rqoz ftErrrr 129 t* w-6.q14 3tilJtd F-?rift-d' .ftc ftr;,rmqa
ffiq-ed, e-{r} Effiift {rffi qnort ;qrqrf0q<urff:ffi n-6+@ +rqrr teift-+
cirl_rqat stq ora-ft qrq"ft rar-r q-{ qt r{rrc 3lfi-d h qqe}, rilq {lq-fl B-fi qrrTrnr

6. The prescribed fee under the provisions of Section 129A of the Customs 4ct,1962
shall be paid through a crossed demald draJt, in favour of the Assistant Registrar
of the Bench of the Tribunal, of a branch of any Nationalized Bank located at the
place where the Bench is situated and the demand draft shall be attached to the
form of appeal.

7. €q 3{?eB frs-a ftqr1l6, sflrE{s q+ t-4rfi erftfrq enqrfu{ruri {6+ 7.5% s{r efq
3r?Er sJ6q?igrq66r G-+r<t errgr E1qr{r s-{i eft6 {.{cr;rr+ {iG rc s-q-6r Trdr{ 6G,
q66ffq1 qm-ft{r

7. An appeal against this order shall lie before the Tribunal on pa),ment of 7.Sok of t}:.e
duty demaaded where duty or duty ald penalty are in dispute, or penalty, where
penalty alone is in dispute".

a ;qrqrf,q{Es-srft}fr-{q, ta7o + 3iR-{-d ftrtR-d ftq 3{1ql{ d{fl frqru 3iaerfr qfrq{

3rTf,,.qi{f{q eJFmEmzflndflrqGql

8. The copy of this order attached therein should bear an appropriate court fee stamp
as prescribed under the Court Fees Act, 1870.

Sub: Show Cauae Notice F. No. VIII/48- 1751/ChiriPal/Adj/GR-II/MCHl2O2l'22
dated 27.04,2O22 issued by the Principal Commissioner of Customs,
Mundra, Kutch, Gujrat-37042l to M/s Chiripal Poly Films Ltd, an importer
having IEC No. 0810O07266, end having thelr registered office at Chiripal
House, Shivranjani Cross Roads, Satellite, Ahmedabad, Gujarat-38Oo15.
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M/s Chiripa-1 Poly Films Ltd, an importer having IEC No. 0810007266, and
having their registered oflice at Chiripal House, Shivranjani Cross Roads, Satellite,
Ahmedabad, Gujarat-3800 15 (hereinafter referred to as 'the importer' or 'the Noticee'
for the sake of brevity),is engaged in the import of various goods throrigh Mundra
ports under Advance Authorizations 1

2. Intelligence was developed by the Directorate of Revenue Intelligence, Kolkata,
(hereinafter referred to as DRI) to the effect that M/s Chiripzil Poly Films Ltd(importer),
had imported various input materials without pa5rment of Duty of Customs under
cover of a number of Advalce Authorizations issued by regional Directorate Genera.l of
Foreign Trade (hereinafter referred to as DGFT). While executing such impbrts, the
importer availed benefit of exemption extended by Notification No. 18/201S-Cus dated
01-04-2015, as amended by the Customs Notification No.79/2017 dated 13-10-2017,
and did not pay Customs Duty in the form of Integrated Goods & Service Tax (IGST)

levied under sub-section (7) of Section 3 of the Customs Tariff Act, 1975, on such
input materials at the time of import. However, such exemption was extended subject
to condition that the person willing to avail such benefit should comply with pre-
import condition and the finished goods should be subjected to physical exports onlv

2.L Accordingly, inquiry was initiated by way of issualce of Summons under
Section 108 of the Customs Act, 7962. The importer was summoned for production of
documents in connection with such imports and also for giving evidence. On scrutiny
of the data &supporting documents by the importer as a who1e, it is found that the
importer had contravened the provision of pre-import condition in respect of tota.l 30
(Thirty) Advance Authorizations, involving 85 (Eighty-Five) Bills of Entry, and
incorrectly availed exemption benelit for an amount of Rs. 20, 05, 87, 5O8/-.

2.2 Against an Advance Authorization No.810140707 dated 24.07.2O 17, the goods

were exported under Shipping BiIl No.8247629 dated 26.08.2017 against imported
under Bill of Entry No.3806341 dated 30.10.2017 i.e. exported 65 days before the
commencement of imports (table- 1 below). Therefore, it appears that for the
manufacture of the export goods under the subject Advance Authorization, they used
domestically procured materia.ls, thereby contravened the provision of the pre-imporl
condition and went on to avail benefit of exemption. Therefore, in terms of explanation
given at Para9.2(i) be1ow, the importer failed to comply with the pre-import condition
and therefore, was not eligible for IGST exemption benefit.

Table- 1

Advance Authorizetion specific No. and date ofthe first Bill of Entry and first
Shipping Bill

First SB
No

SB Date GaP

Advance Authorizations in case of which export happened prior to commencement
of import

26-08-2017 |

-o5

Advance Authorizations in case of which certain input materials imported after
commencement of significant exports and also import continued even after

completion of export.

Sr
No

AA No BE DateAA Date
First BE

No

1 810740707 24-07-2077 3806341
30- 10-

2017 8247629
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9
2

3

08r 014162 r i 28-12-2017

oato142078 27-02-2018 5750994

4 0810141036

27-O3-
2018

25-O4-2018

t4-o4-2078

09-o2-2014

19-O4-2077

27-72-2077

5

18

45

48

84

21.2
7 0810139561

2,3. ln case of 06 (Six) Advance Author2ation mentioned at Sr No.(2 to 7) of
Table-1, when the pattern of imports vis-d-vis exports is examined, it is seen that out
of the many basic raw materials, required for malufacture of the export goods, only a
few item(s) was/were imported before the flrst export, whereas, other lnput materia-I,
which are major inputs, were subsequently imported. It is also seen that in respect of
these 6 Advarce Authorizations, the importer continued to import input materials
after completion of the entire exports. It can be seen that even after the last export was
made, the importer continued to import materials under the same Authorization. It is
but natura.l, that such imported duty-free goods could not have been used for the
specified purpose of manufacturing export goods to be exported towards discharge of
cxport obligation of the subject Advalce Authorization. This led to contravention of
pre-import condition too.

2.4 Therefore, in respect of the 6 (Six) Advance Authorizations [Sr No. 2 to 7]

ol Table- 1 . the importer imported only a few input materials prior to export, whereas,

all other import materials were imported subsequent to exports. It is also revealed that
even after completion of entire exports, the importer continued to import materials
under the same Authorization. It is but natural, that such imported duty-free goods

could not have been used for the specified purpose of manufacturing export goods to
be exported towards discharge of export obligation of the subject Advance
Authorization. Therefore, despite having made frrst import prior to first export, the
importer has grossly failed to comply with the condition of pre-import in respect of a1l

14 Advance Authorizations ald still availed benefit of exemption of IGST on the goods

imported by them.

2.5 Therefore, the importer is in violation of the pre-import condition in
respect of 3O(Thirty) Advalce Authorizations. Collective amount of incorrectly availed
IGST exemption by the importer stands at Rs.5,05,89,002 / - (Tab1e-2) is recoverable
from the importer as a who1e. However, the present notice is being issued demanding
duty in respect of 11 tsills ot Entry mentioned against this port in Table-3 below and
collective amount of duty demanded for the purpose of the present notice stands at Ra

1,43,90,6621-.

Table-2

< 2,97,8a9

6003876
16-04-

2018 4434602

4214947

4557757
26-12-

2017 276953527-O9-2017

02-o3-
2017 5519059

6824769
15-06-

2018 07 -09-207874452206 081014256s 09-05-2018

t7 07-2077 9872576 1829513

Advance Authorization specific Amount of IGST Saved

aD te IGST Amount Saved (Rs)Sr No AA No

810139450 03-01-20171

29-O5-
2077

081o13e4so 03-01-2017l rr.r.ro I
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Table-3

Port and Bills of Entry specific Value and IGST Amount saved

< 62,69,O71

t 25,10,195

I 34,78,073

t
7,99,44,L2L

3. Legal Provisions:

Following provisions oflaw are relevant to the Show Cause Notice

a) Para 4.03 of the Foreigrr Trade Policy (2015-20);
b) Para 4.05 ofthe Foreigrr Trade Policy (2015-20);
c) Para 4.13 of the Foreign Trade Policy (2015-20);
d) Para4.l4 of the Foreign Trade Policy (2015-20);
e) 9.20 of the Foreign Trade Policy l2ol5-2ol;
0 Para 4.27 of t}:e Hand Book of Procedures l2Ol5-2O);
d Section 2(e) of the Foreign Trade (DR) Act,7992;
h) DGFT Notifrcation No.33/2015-20 dated l3-lO-2O17:
i) DGrf Notification No. 31/2013 (RE-2013) dated: - 01-08-2013;
j) DGFT Circular No. 3/2013 (RE-2013) dated, 02-08-2013;
k) Notification No 18/ 201 S-Customs dated 0 1-04-20 1 5;

1) Notification No 79/2017-Customs dated 13-10-2017;

? r,62,09,01 l

{ 1,31,00,919

5r,t2,64t

< 44,29,589

t 5,o5,89,OO2l-

t 8,52,108

{ 4,53,699

t 33,58,946

t 1 I ,28,433

t 4,51 ,835

< 23,74,81 1

t 6,26,053

t 9,39,080

< 8,87.263

< 24,47,480

r 8,70,955

t L,43,90,662

17-O7-20772 810139561

3 470t40707 24-O7 -20 L7

4 810141036 27-09-2017

5 81O747627 28-12-2017

6 870742078

7 810142565 09-05-2018

Total

BE Date Value (Rsf
IGST Amouot

Saved (Rs|

1 3764764 26-70-2017 t 47,33,933

2 5218971 1 5-02-2018 < 25,20,548

5625959 r 7-03-2018 t 1,86,60,809

4 5646888 i9-03-2018

5 6079600 2t-04-2018

6 6111305 24-O4-2018 t 1,31,93,394

7 05-05-2018

8 6271.898 07-05-2018 < 52,17,rO9

o 6455691 20-05-2018

10 79tro42 04-o9-2018 { 1,35,97,111

8160516 22-O9-201A t 48,38,639

Mundra

Total
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27-02-2018

t 88,95,899

t 25,43,054. I '

Sr No Port BE No

I

I

6262692

< 49,29,239 
|
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m)

n)
o)

p)

q)

Section
Section
Section
Section
Section

17 of the Customs Act,7962;
46 (4) of the Customs Act, 7962;
1 1 1(o) of the Customs Act, 7962;
1i2(a) of the Customs Act;
124 ol t}re Customs Act, 7962;

a) Para 4.O3 o the Fore n Trade Pol o15-20. inter-alia states that :-

An Aduance Authon satian is issaed to allout duty free import of inputs, which are
physbally incorporated in export product (making normal allouance for tuastage). In
addition, fuel, oil, energy, cata\ysts which are consumed/ utilised to obtain export
product, may also be allouLed. DGFT, bg means of Publir Nottce, mag excLude ong
product(s) from puruiew of Aduance Authorisation.

b) Para 4.OS of the Foreiqn Trad,e Polica 12O75-2O) inter-alta stdtes thdt :-

4.05 Eligible Applbant / Export / Supplg
(a) Aduonce Authorbation can be issued either to a manufacturer exporter or
merchant exporter tied to supporting manufacturer.
(b) Aduance Authori.sation for pharmaceutical products manufachred through Non-
Infinqing (NI) process (as indbated in paragraph 4.18 of Handbook of Procedures)
shall be issued to manufacturer exporter onlg.
(c) Aduance Authon-sation shaLl be issued for:
(i) Phgsical export (including export to SEZ);
(ii) Intermediate supplA; and/ or
(iti) Supplg of goods to the categoncs m.entioned in parograph 7.O2 (b), (c), (e), A, @)

and (h) of tlti-s FTP. (iu) Supplg of'stores'on board of foreign going uessel / aircroft,
subject to conditinn that there is specifrc Standard Input Output Norms in respect of
item supplied.

c) Para 4.73 Foreiqn Trade Polics 12O75-2O) inter-alia stdtes that :-

4. 13 Pre-import condition in certain co,ses-

(t-) DGFT mag, bg Notijication, impose pre-import conditinn for inputs under this
Clrupter.

(it Import items subject to pre-import conditinn are li-sted in Appendk 4J or Lutll be
as indicated in Standard Input Output Norms (SION).

(iii) Import of drugs from unregi.stered sources shall haue pre-import condition.

d) Para 4.74 Forelan Trad.e Policu 12O75-2O) inter-ollrr states that :-

4.14 Detaib of Duties exempted-

Imports under Aduance Authori-sation are exempted from payment of Basic Cusfoms
Dutg, Additional Customs Dufu, Education Cess, Anti-dumping Duty, Counteruailing
Dutg. Safeguard Dutq, Transition Product Speciftc Safeguard Duty, ulrcreuer applicoble.
Import against supplies couered under paragraph 7.O2 (c), (d) and (g) of FTP will not be
exempted from payment of applicable Anti-dumping Dufu, Counteruailing Dutg,
Safeguard Dutg and Transition Product Spectfrc Safeguard Dutg, if ang. Hou-leuer,

imports under Aduance Authorisation for phgsical exports are also exempt from uhole of
the integrated tox and Compensation Cess leuiable und.er sub-section (7) and sub-
section (9) respectiuely, of sectinn 3 of the Customs Tariff Act, 1975 (51 of 1975), as mag
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be prouided in the notification issued by Deparhnent of Reuenue, and such imports shall
be subject to pre-import condition. Imports against Aduance Authorisations for physical
exports o.re exempted. from Integrated Tax and Compenscition Cess upto 31.03.2018
onlg.

e) Para 9,2O Foreisn Trade Policu 12O75-2O) inter-alla states that :-

9.20
"Export" is as defined in F-t (D&R) Act,7992, as amended from time to time.

fl 4.27 Exports/ SuppLies in anticipation or subsequent to issue of an Authonsation

(o) Exports / supplies made from the date of EDI generated ftle number for an Aduance
Authori.sation, mag be accepted towards dbcharge of EO. Shipping / Supplg
document(s) should be endorsed. with File Number or Authorbation Number to establi.sh
co-relation of exports / supplies u.titlt Authori.sotion issued. Export/ supply document(s)
should aLso contain detaiLs of exempted mateiaLs/ inputs consumed.

(b) If application b approued, authori.satbn shall be bsued based on input / output
norms in force on the date of receipt of applicotbn by Regionol Authoity. Il in the
interuening peiod (i.e. from dote of filing of opplbation and dote of issue of
authorbation) the norm.s get changed, the authoriz,ation uill be issued in proportion to
proui.sinnaL exports / supplies already made till ang amend.ment Ln norrrls LS notlfled. I-or
remoining exports, Policg / Procedures in force on date of bsue of authori-satton shall be
applicable.

(c) The export of SCOMET item.s shall not be permitted ogainst an Authon sation until ond
unless the requi-site SCOMET Authorbation i.s obtained bg the appLicant.

(d) Exports/ supplies made in anticipation of authorisation shall not be eLigible for inputs
u-.tith pre -imp o rt condttton.

d Section 2(e) oJ the Foreig^ Trad.e (DR) Act, 7992 states that :-

(e) "import" and 'export" m.eans respectiuely bringing into, or taking out of, lndia ang
goods bg lond, sea or air;

h) Notification No.33/ 2O15-2O2O Neut Delhi.
Dated: 13 October, 2O17
Subject: Amendments in Foreign Trade Polby 201 5-20 -reg

S.O. (E): In exercise of pouers confened by Section 5 of FT (D&R) Act, 1992, read uith
paragraph 1.02 of the Foreign Trade Polbg, 2015-2020, as amended from time to time,
the Central Gouemment herebg makes foLlowing amendments in Foretgn Trade Polbg
2015-20. 1. Para 4.14 is amended to reod as under: "4.14: Details of Duties exempted
Imports under Aduance Authorbatbn are exempted from payment of Basic Custorns
Dutg, Additional Customs Dutg, Educatinn Cess, Anti-dumping Dutg, Counteruailing
Duty, Safeguard Dutg, Transition Product Spectftc Safeguard. DutA, wlTereuer applbobLe.
Import against supplies couered under paragraph 7.02 (c), (d) and (g) of FTP wtll not be
exempted from pagment of applicable Anti-dumping Duta, Counteruailing Dutg,
Safeguard Duty and Transition Product Specific Saleguord Dutg, LI urLg. llowevcr,
imports under Aduance Authorization for phgsical exports are also exempt from uhole of
the integrated tax and Compensation Cess leuiabLe under sub-section (7) and sub-
section (9) respectiueLg, of sectbn 3 of the Cu.stoms Tanff Act, 1975 (51 of 1975), as mag
be prouid.ed in the notifrcatinn i.ssued by Department of Reuenue, and such imports shall
be subject to pre-import condition."
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i) NOTIFICATION NO. 37 IRE-2O73)/ 2OO9-2O74
NEW DELHI, DATED THE l't Ausust,2O73

In exercise of powers conferred bg Section 5 of the Foreign Trade
(DeueLopment & Regulntion) Act, 1992 (No.22 of 1992) read ulith poragraph 1.2 of
the Forergn Trade Poticy, 2OO9-2O14, the Central Gouernment hereby notifies the

follou.ting amendments in the Foreign Trade Polby (FTP) 2OO9-2O I 4.

2. After para 4.1. 14 of FTP anew paro4.1.15 i.s inserted.
"4.1.15 Whereuer SION permits use of either (a) a geneic input or (b) alternatiue
inputs, unless the name of the specijic input(s) fwhich ho.s (haue) been used in
manufactuing the export productl gets indicated / endorsed in the releuant
shipping bilL and these inputs, so endorsed, match tle desciption in the releuant
bill of entry, the concerned Authorisation will not be redeem.ed. In other u.tords, the
name/ desciptbn of the input used (or to be used) in the Authorbation must matclT
exact\g the name/ desciption end.orsed in the shipping bilL. At the time of
rllscharge of cxport obltgation (EODC) or at the time of redemption, RA shall alloul
onlg those inputs uthich haue been speciftcallg indbated in the shipping bill."
3. Para 4.2.3 of FTP b being omended by ad.ding tlrc phrase "4.1.14 and
4.1.15" in pLace of "and 4.1.14'. The amended para wouLd. be as under:
'Prouisions of paragraphs 4.1.11, 4.1.12,4.1.13, 4.1.14 and 4.1.15 of FTP slnll be
applicabLe for DFIA holder."
4. Effect of thls NotifTcatlon: Inputs acfitally used in manufacfitre of the
export product should onlg be imported under the authorisation. Similarly inputs
octuallg imported must be used in the export product. Thb has to be established
in respect of euery Aduance Authorisation / DFIA.

j) Policg Circular No.Os (RE-2O73)/2OO9-2O14
Dated the 2nd August, 2073

SubjecL: Withdro.u.tal oJ PoLtcg Circulor No.3O dated 1O.IO.2O05 on Importobilitg of
ALtematiue inputs allnwed as per SION.

Notification No.31 has been bsued on lst August, 2O13 tuhbh stipulates "inputs
actuatlg used in manufactu-re of the export product should onlg be imported under
the authorbation. Similarty inputs actuallg imported must be used in the export
product. " Accordinglg, the earlier Potbg Circula.r No.3O dated 10.1O.2OOS becom.es
infrucfrtous ond hence stands u.tithdrown.

2. This rb to reiterate that dufu free import of inputs under DutA
Exemption/ Remi.ssion Schemes under Chapter-4 of FTP slnll be guid.ed bg the
Notificotion No. 31 bsued on 1.8.2013. Hence ang claifbation or notification or
communbatinn issued bg this Directorate on this matter which mag be repugnant to

thb Notifbation shall be deemed to haue been superseded to the extent of such
repugnanca

k) Notificatlon No.- 7a/2O75 - Customs, DaEd: O7-O4-2O15-

G.S.R. 254 (E).- In exercise of the powers conferred by sub-section (1) of section 25 of
thc Customs Act, 1962 (52 of 19621, the Central Government, being satished that it rs

necessary in the public interest so to do, hereby exempts materials imported into India
against a valid Advalce Authorisation issued by the Regional Authority in terms
of paragraph 4-03 of the Foreign Trade Po1icy (hereinafter referred to as the said
authorisation) from the whole of the duty of customs leviable thereon which is
specihed in the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) and from
the whole of the additional duty, safeguard duty, transitiona.l product specific
safeguard duty ald anti-dumping duty leviable thereon, respectively, under sections
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(i) that the said authorisation is produced before the proper offrcer of customs at
the time of clearance for debit;

(ii) that the said authorisation bears,-

(a) the name and address of the importer artd the supporting malufacturer
in cases where the authorisation has been issued to a merchalt exporter; and

(b) the shipping bill number(s) and date(s) and description, quantity artd
va-lue of exports of the resultant product in cases where import takes .place after
fulfillment of export obligation; or

(c) the description and other specifications where applicable of fhe
imported materials and the description, quantity and value of exports of the
resultant product in cases where lmport takes place before fulfillment of export
obligation;

(iii) that the materials imported correspond to the description arrd other
specifications where applicable mentioned in the authorisation and are in terms of
para 4.72 of the Foreign Trade Policy and the va.lue and quantity thereof are within
the limits specifred in the said authorisation;

(i") that in respect of imports made before the discharge of export obligation in
ful1, the importer at the time of clearance of the imported materials executes a bond
with such surety or security and in such form and for such sum as may be specified
by the Depury Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, binding himself to pay on demard an amount equal to the duty
leviable, but for the exemption contained herein, on the imported materials in respecl
of which the conditions specified in this notilication are not complied with, together
with interest at the rate of fifteen percent per annum from the date of clearance of the
said materia-ls;

(") that in respect of imports made after the discharge of export obligation in
fu11, if facility under rule 18 (rebate of duty paid on materials used in the manufacture
of resultalt product) or sub-rule (2) of rule 19 of the Centra.l Excise Rules, 2OO2 or of
CENVAT Credit under CENVAT Credit Rules, 2004 has been availed, then the importer
sha-1l, at the time of clearance of the imported materials furnish a bond to the Deputy
Commissioner of Customs or Assistart Commissioner of Customs, as the case may be,
binding himself, to use the imported materials in his factory or in the factory of his
supporting malufacturer for the malufacture of dutiable goods and to submit a
certificate, from the jurisdictional Centra.l Excise ofhcer or from a specified chartered
accountant within six months from the date of clearance of the said materials, that the
imported materia.ls have been so used:

Provided that if the importer pays additional duty of customs leviable on the imported
materia-ls but for the exemption contained herein, then the imported materials may be
cleared without furnishing a bond specified in this condition and the additional duty
of customs so paid shall be eligible for availing CENVAT Credit under the CENVAT
Credit Rules, 2004;

(vi) that in respect of imports made after the discharge of export obligation in full,
ald if facility under rule 18 (rebate of duty paid on materials used in the manufacture
of resultant product) or sub-rule (2) of rule 19 of the Central Excise Rules, 2OO2 or of
CENVAT credit under CENVAT Credit Rules, 2004 has not been availed and thr:
importer furnishes proof to this effect to the satisfaction of the Deputy Commissioner
of Customs or the Assistant Commissroner of Customs as the case may be, then the
imported materials may be cleared without furnishing a bond specified in condition
(");
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3, 88, 8C and 9,{ of the said Customs Tariff Act, subject to the following conditions,
namely :-



(vii) that the imports and exports are undertaken through the seaports, airports or
through the inland container depots or through the land customs stations as
mentioned in the Table 2 arnexed to the Notification No.16/ 2015- Customs dated
01 .04.20 15 or a Special Economic Zone notified under section 4 of the Specia-l

Economic Zones Act, 2005 (28 of 2005):

Provided that the Commissioner of Customs may, by special order or a public notice
and subject to such conditions as may be specified by him, permit import and export
through any other sea-port, airport, inland container depot or through a lald customs
station within his jurisdiction;

(vxr) that- lhe export r-rbhg:rtion as specified in the said authorisation (both in value
and quantity terms) is discharged within the period specifred in the said authorisation
or within such extended period as may be gralted by the Regiona.l Authority by
exporting resultant products, manufactured in India which are specified in the said
authorisation:

Provided that an Advance Intermediate authorisation holder shall discharge export
obligation by supplying the resultalt products to exporter in terms of paragraph 4.05
(c) (ii) of the Foreign Trade Policy;

(i*) that the importer produces evidence of discharge of export obligation to the
satisfaction of the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, within a period of sixty days of the expiry of period
allowed for fulhlment of export obligation, or within such extended period as the said
Deputy Commissioner of Customs or Assistant Commissioner of Customs, as the case
rrray bc, rrray allow;

(x) that the said authorisation shall not be transferred and the said materials
shall not be transferred or sold;

Provided that the said materia.ls may be transferred to a job worker for processi.ng

subject to complying with the conditions specified in the relevant Central Excise
notifications permitting transfer of materials for job work;

Provided further that, no such transfer for purposes ofjob work shall be effected to the
units located in areas eligible for area based exemptions from the levy of excise duty in
terms of notification Nos. 32/1999-Central Excise dated 08.07. 1999, 33/ 1999-Central
Excise dated 08.07.1999, 39/2OO1- Centra-l Excise dated 37.O7.2OOL, 56/2002-
Central Excise dated 14.71.2OO2, 57 l2OO2- Central Excise dated 74.17.2OO2,
49 /2OO3- Centra,l Excise dated 10.06.2003, 50/2003- Central Excise dated
l0 06 2003, 56/2OO3- Central Excise dated 25.06.2OO3,77/03- Central Excise dated
09.09.2003, 8l2OO4- Central Excise dated 21.01.2OO4 and 20l2OO7- Central Excise
dated 25.04.2007;

(xr) that in relation to the said authorisation issued to a merchart exporter, arry
bond required to be executed by the importer in terms of this notification sha-ll be

executed jointly by the merchant exporter and the supporting manufacturer binding
themselves jointly and severally to comply with the conditions specified in this
notification.

ll Notificatlon No.- 79/2077 - Customs. Dated: 73-70-2077-

-: Table:-
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Centrol Gouernment, on betng satbfied that it b necessory in the public interest so to do,

made the following further amendments in each of tlrc notiftcations of the Gouernment of
India in the Ministry of Finance (Department of Reuenue), specifLed in column (2) of the
Table belou, in the manner as specified in the conesponding entry in column (3) of the

said Toble:-



S.

No.

Notifrcotbn
number and
date

1( ) (2)

I 16/ 201s-
Customs, dated
the 1 st Apil,
2O 15 [uide
number G.S.R.
252(E), dated
the 1 st Apil.
20tsl

Am.endments

(3)

In the said notifbatbn,- (a) in.the opening paragroph, a{tar

2 18/ 201s-
Customs, d.ated
the 1 st Apil,
20 15 [uide
number G.S.R.
254 (E), dated
the 1 st Api\
20lsl

clause (ii), the foltowing shall be inserted, namelg:- '(iii) the .

whole of integrated tax and the goods and seruices tax
compensation cess le.uiabLe thereon under sub-section (7) and
sub-section (9) of section 3 of the sail. Customs Taiff Act:
Provided that the exemption from integrated tax and the
goods and seruices tox compensatton cess shaLl be audtlable
up to the 31st March, 2018."; (b) in the Explanation C (lI), for
the words "Howeuer, the following categoies of sitpplies,
shall al-so be counted towards fulfilment of export obhgaaon:",
the u-tords "Howeuer, in authori.sations where exemplion from
integroted tox and goods and serube tax compensation cess
b not auailed, the following clategories of supplies, shall also
be counted towords fulfttment of export obligation:" shall be

substituted.

In the said notification, in the opening paragraph,- (o) for the
words, brackets, figures and letters "from the uLhole of Lhe

additional dutg leuiable thereon under sub- 2 sections l1), (3)

and (5) of section 3, safeguard dutg leuiable thereon under
sectinn 88 and anti-dumping dutg leuiable thereon under
section 9A', the words, brackets, frgures and letters "from the
uhole of the additional dutg leuiable thereon under sub-
sections (1), (3) and (5) of section 3, integrated tox teuLoble

thereon under sub-section (7) of section 3, goods and serutces
tox compensation cess leuinble thereon under sub-section (9)

of section 3, safeguard dutg leui.able tlTereon und.er section
88, counteruailing d-uty leuiable thereon under sectinn 9 and.

anti-dumping duty leuiable thereon under section 9A" shall be
substituted;

(b) in condition (uiii), after the proui.so, the folloLuing prouiso
shall be inserted, namelg:-

"Prouided further that notwithstanding angthing contained
hereinaboue for the soid authori.sations uhere the exemption

from integrated tax and the goods and serutces tax
ampensation cess leuinble thereon under sub-section (71 and
sub-sectton (9) of sectlon 3 of the said Customs TarifJ
Act, hos been aualled, the export obllgation shall be

fulfilled bg phgslcal exporb onlg;";

(c) after condition (xi), the following conditions shall
inserted., nam.ely :-

"(xii) that the exemption from integrated tox and the goods
and serubes tax compensotion cess leuiable tlereon under
sub-section (7) and sub-section (9) of section 3 of the sald.
Custom-s TarttJ Act shall be subject to pre-lmport

be
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cond.ition;

(xiii) that the exemption from integrated tax and the goods
and serutres Lox compensation cess leuioble thereon under
sub-sectton (7) and sub-section (9) of section 3 oJ the said.
Customs Tartff Act shall be aaailable up to the 37st
March,2078.n.

m) Section 77 (71 cf the Customs Act, 7962 reads as:-

ISECTION ]7. Assessment of dutg. - (1) An importer enteing any imported goods
under section 46, or an exporter enteing anA export goods under section 50, shaLl,

saue as othenui,se prouided in section 85, sefiassess the dufu, if ang, teuinble on
such goods.

(2) The proper offtcer mag ueify the entries made under sectton 46 or section 50
and the sef-a-ssessrnen t of good.s referred to in sub-secaon (1) and for this
purpose, examine or test anA imported goods or export goods or such part thereof
as maA be necessary.

Prouided that the selection of cases for ueiftcation shall pimailg be on the basis
of risk eualuation through appropriate selection citeia.

(3) For Lhe purposes of ueification under sub-sectbn (2), the proper officer mag
require the importer, exporter or ang other person to produce anA d.ocument or
information, uherebg the dutg leuiable on the imported good,s or export goods, as
the case may be, can be oscertained. and thereupon, the importer, exporter or such
other person shall produce such document or furnish such informahon.

(4) Where it is found on ueificatian, examinatbn or testing of the goods or
otherLtise thal thc.sef as.se-s.sme nt b not done corectly, the proper officer may,
u.ttthout prejudice to anA other action u-thich mag be taken under thi-s Ac| re-

assess the dutg LeuiabLe on such goods.

(5) Where anA re-assessnLent done under sub-section (4) is contrary to the self-
assessment done bg the importer or exporter and in cases other than those u-there

the importer or exporter, as the case mag be, confirms his acceptance of the said
re a-sse.s.sment in uiting, the proper offtcer shall pass a speoking order on the re-

assessment, utithin ftfteen dags from the date of re-o.ssessment of the bill of entry
or the shipping biLt, as the case maA be .

Explanation.- For the remoual of doubts, it b herebg declnred that tn cases u-there

an importer has entered ang imported goods under sectton 46 or an exporter has
entered. anA export goods under section 5O before the date on which the Finance
Bill 2011 receiues the assent of the President, such imported goods or export
goods shall continue to be gouerned by the prouisbns of section 17 as it stood
tmmediatelg before the date on u.thtch such assent rb receiued.

Section 46 14) of the Customs Act. 7962 nead.s cts:-

"The importer whiLe presenting a BiLl of Entrg, shall moke and subscibe to a d.eclaratton
as to the truth of the contents of such bill of entry and shall, in support of such
declaration, produce to the proper offrcer the inuobe, if any, relating to tlrc imported
goods......."

n)
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;;';;m"#k:{#::;:;i:"f :"#!.'li,*;?;"iiashaubetiabtetoconnscation:-

(o) ang goods exempted, subject to any condition, from dufu or'any prohibition in respect
of the import thereof und.er thi-s Act or any otlrcr lntu for the time bbing in force, in respect r
of which the condition i.s not obserued unless the non-obseruance of the condition u.tas

sonctioned by the proper offrcer;"

p) Further sectlon 772 o:f the Custom-s Act, 7962 prouides Jor penal action
and. inter-alia stlpulate s : -

Ang person shaLl be liabLe to penaltg for improper importatbn of goods,-
(a) uho, in relation to ang goods, does or omits to do ang oct ulhich act or omission

tuould render such goods liable to conftscatbn under section 111, or abets the doing
or ombsion of such an act, .........,......

I

q) Sectlon 724 of the Customs Act, 7962 inter alia stipulates :-

No order conftscating any goods or imposing ang penaltg on qnu person shall be mad.e

under this Chapter unLess the owner of the goods or such person

(a) i.s giuen a notice in writing uith the prior approual of the offtcer of customs not
belou the rank of an Assr.stant Commi-ssioner of Customs, informing htm o[ the grounds
on whbh it is proposed to confiscate the goods or to impose a penalty;

(b) is giuen an opportunitg of mnking a representation in uriting uithin such
reasonable time as mny be specifted in the notice ogainst the grounds of conftscatinn or
imposition of penaltg mentioned therein; and

(c) is giuen a reasonoble opportunitg of betng lrcard in the m.atter

4, Imposition of two conditions for availing the IGST exemption in terms of
Notification No. 79 | 2Ol7 -Cus dated 13-lO-2Ol7 l-

4.1 Whereas Advance Authorizations are issued by the Directorate General of
Foreign Trade (DGFT) to importers for import of various raw materials without
payment of Customs duty and the said export promotional scheme is governed bv
Chapter 4 of the Foreign Trade Policy (2015-20), applicable for subject case and
corresponding Chapter 4 of the Hand Book of Procedures (2O15-2O). Prior to GST
regime, in terms of the provisions of Para 4.74 of the prevailing Foreign Trade Policy

12015-201, the importer was a-llowed to enjoy benefit of exemption in respect of Basic
Customs Duty as well as Additional Customs Duties, Anti-dumping Duty and
Safeguard Duty, while importing such input materials under Advance Authorizations.

4.2 With the introduction of GST w.e.f O1-O7-2O17, Additional Customs Duties
(CVD & SAD) were subsumed into the newly introduced Integrated Goods a-nd Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of such Additional Duties of Customs. Accordingly,
Notifrcation No.26 / 2077 -Customs dated 29 J.une 2Ol7 , was issued to give effect
to the changes introduced in the GST regime in respect of imports under
Advance Authorization. It was a conscious decisron to impose IGST at the time
of import, however, at the same time, importers were allowed to either t.ake
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o) Sectlon 777 ld of the Customs Act. 7962 inter alia stipulates-



credit of such IGST for payments of Duty during supply to DTA. or to take
refund of such IGST amount within a specified period. The corresponding
changes in the Policy were brought through Trade Notice No.11/2O18 dated 30-
06-2077 . It is pertinent to note here that while in pre-GST regime blanket
exemption was allowed in respect of all Duties leviable when goods were being
imported under Advance Authorizations, contrary to that, in post-GST regime,
for imports under Advance Authorization, the importers were required to pay
such IGST at the time of imports and then they could get the credit of the
same.

4.3 However, subsequently, the Government of India decided to exempt
imports under Advance Authorizations from payment of IGST, by introduction
of thc Customs Notification No.79l20 17 dated 13-lO-2O17. However, such
exemption from the payment of IGST was made conditional. The said
Notification No.7912077 dated 13-10-2017, was issued with the intent of
incorporating certain changes/ amendment in the principal Customs
Notifications, which were issued for extending benefit of exemption to the goods
when imported under Advance Authorizations. The said Notification stated that
the Central Government, on being satisfied that it is necessary in the public
interest so to do, made the following further amendments in each of the
Notifications of the Government of India in the Ministry of Finance (Department
of Revenue), specified in column (2) of the Tab1e below, in the manner as
specified in the corresponding entry io column (3) of the said Table. Only the
relevant portion pertaining to the Customs Notification No.18/2015 dated 01-
04-2015 is reproduced in Para 3fi) above, which may be referred to.

4.4 Therefore, by issuing the subject Notification No.79/2017-Cus dated 13-
1O aO17, thc Covernmcnt of India amended inter-alia Notihcation No.18/20i5-
Cus dated O1-O4-2O15, and extended exemption from the paJament of IGST at
the time of import of input materials under Advance Authorizations. But such
exemption was not absolute. As a rider, certain conditions were incorporated in
the subject notification. One being the condition that such exemption can only
be extended so long as exports made under the Advance Authorization are
physical exports in nature and the other being the condition that to avail such
benefit one has to follow the pre-import condition.

5. The Director Generel of Foreign Trade, in the meanwhile, issued one
Notifrcation No. 33/2O15-2O dated L3-LO-2O17, which amended the provision of
Para 4.14 of the Foreign Trade Policy l2Ol5-2O1, to lncorporate the exemption from
IGST, subject to compliance of the pre-import and physical export conditions. It
is pertinent to mention, that the principal Customs Notification No. 18/201S-Cus,
being an EXIM notification, was amended by the Notihcation No. 79/2017-Cus dated
IJ I0-2017, rn tandcm with the changed Policy by integrating the same provisions for
proper implementation of the provisions of the Foreigr Trade Policy (2O15-2O).

5.1 Therefore, conscious legislative intent is apparent in the changes made in
the Foreign Trade Policy (2Of 5-2O) and corresponding changes in the relevant
Customs Notifications, that to avai the benefit of exemption in respect of Integrated
Goods and Service Tax (IGST), one would require to comply with the following two
conditions: -

i) A11 exports under the Advance Authorization should be physical exports,
therefore, debarring aly deemed export from being considered towards
discharge of export obligation;
Pre-import condition has to be followed, which requires materials to be
imported first and then be used for manufacture of the finished goods,
which could in tum be exported for discharge of EO;

ii)
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6. Physical Export condition ln relation to the Foreign Trade Policy (2O15-2Ol

and the Notification No. 79l2OL7-Cus dated 13-10-2017, and whether it was
followed by the importer:

6,L Whereas the concept of physical export is derived from Para 4.05(c) and Para
9.20 of the Foreign Trade Policy (2015-20) read with Section 2(e) of the Foreigrt Trade
(DR) Act, 1992. Para 9.2O of the Policy refers to Section 2(e) of tht Forcign Tradc (DR)

Act, 1992, which defines Export'as follows:-

(e)"import" and'export" m.eants respectiuely binging into, or taking out of, India ana
goods bg land, seo or oir;

Therefore, primarily, export involves taking out goods out of India, however, in
Chapter 4 of the Policy, Para 4.05 defines premises under which Advance
Authorizations could be issued and states that -

(i) Phgsiral export (including export to SEZ);
(ii) Intermediate supplA; and/ or
(iii) SuppLg of goods to the categortes mentioned in paragraph 7.02 (b), (c), (e), (fl,
(g) ond (h) of this FTP.
(iu) Supply of 'stores' on board of foretgn going uessel / aircraft, subject to
condition that there is specifrc Standard Input Output Norms in respect of item
supplied.

6.2 Therefore, the definition has been further extended in specific terms under
Chapter 4 of the Policy and the supplies made to SEZ, despite not being an event in
which goods are being taken out of India, are considered as Physical Exports.
However, other three categories defined under (c) (ii), (iii) & (iv) do not qualify as
physical exports. Supplies of intermediate goods are covered by Letter of Inva-lidation,
whereas, supplies covered under Chapter 7 of the Policy are considered as Deemed
Exports. None of these supplies are eligible for being considered as physical exports.
Therefore, any category of supply, be it under letter of Invalidation and/or to EOU
and/or under Internationa.l Competitive Bidding (ICB) and/or to Mega Power Projects.
other than actua-1 exports to other country ald supply to SEZ, cannot bc corrsidcrcd :rs

Physical Exports for the purpose of Chapter 4 of the Foreign Trade Policy (20 1 5-20).

6.3 This implies that to avail the benefit of exemption ds extended through
amendment of Para 4.14 of the Policy by virtue of the DGFT Notification No. 33/2015-
20 dated 13-10-2017, one has to ensure that the entire exports made under an
Advance Authorization towards discharge of EO are physical exports. ln case the
entire exports made, do not fall in the category of physical exports, the Advance
Authorization automatica.lly sets disqua-lified for the purpose of exemption.

7. Pre-import condition in relation to the Foreign Trade Policy (2O15-2O) and
the Notifrcation No.79l2OL7-Cus dated 13-1O-2O17; Determination of whether
the goods imported under the impugned Advance Authorization comply with the
pre-import condition, and whether it was followed by the importer.

7.L Whereas pre-import condition has been part of the Policy for long In terms of
Para 4. 13 of the Po.licy, there are certain goods for which pre-import condition was
made applicable through issuance of DGFT Notification way before the Notification
dated 13-10-2077 carne into being.
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(c) Aduance Authorizotion shall be bsued for:

7 .2 The delinition of pre-import directly flows from Para 4.03 of the Foreign Trade
Policy (2015-20)[erstwhile Para 4.1.3 of the Policy (2009-14)]. It demands that
Advance Authorizations are issued for import of inpute, which are physically
incorporated in the export goods allowing legitimate wastage.This Para



specifically demands for such physical incorporation of imported materials in
the export goods. And the same is only possible, when imports are made prior to
export. Therefore, such Authorizations principally do have the pre-import
condition in-built, which is required to be followed, barring where otherwise use has
Lrccrr .riiouud iu tcrrlrs of Para 4.27 of thc Foreign Trade Policy (2015 20)[erstwhile
Para 4 12 of the Policy (2OO9-14)1.

7.3 Advance Authorization are issued for rmport of Duty-free materials frrst, which
would be used for the purpose of malufacture of export goods, which would be
exported out of India or be supplied under deemed export, if allowed by the Policy or
the Customs Notification. The very name Advance Authorization was coined with
prehx 'Advance', which illustrates ald indicates the basic purpose as aforesaid. Spirit
of the scheme is further understood, from the bare fact that while time a.llowed for
import is 12 months (conditionally extendable by another six months) from the date of
issue of the Authorization, the time allowed for export is 18 months (conditionally
extendable by 6 months twice) from the date of issue of the Authorization. The reason
for the same was the practical fact that conversion of input materia-ls into finished
goods ready for export, takes considerable time depending upon the process of
manufacture.

7.4 DGFT Notification No.31/2013 (RE-2013) dated: - 01-08-2013, rvas issued to
incorporate a new Para No.4.1.15 in the Foreigr Trade Policy. The said Para is al
extension of the Para 4.1.3[Para 4.03 of the Policy (2015-200] artd stipulated further
condition which clarilied the ambit of the aJoresaid Para 4.1.3. Inputs actually
imported must be used in the export product.

7.5 A Circular No.3/2013 (RE-2013) dated, 02-08-2013, was also issued by the
Ministry of Commerce in line with the aforesaid Notiflcation. The Circular reiterates
that Duty free import of inputs under Duty Exemption/Remission Schemes under
Chapter-4 ofFTP shall be guided by the Notifrcation No. 31 issued on 1.8.2013.

7.7 Therefore, such Authorizations principally do have the pre-import condition in-
built, which is required to be fo11owed, barring where otherwise use has been a.llowed
in terms of Para 4.27 of the Foreign Trade Policy (2015-20) [erstwhile Para 4.12 of the
Policy (2009-14)]. Para 4.27 ol the Hand Book of Procedures for the relevant period
allows exports / supplies ln anticipation of an Authorization. This provision has been
made as an exception to meet the requirement in case of exigencies. However, the
importc rs / exporters have been availing the benefit of the said provision without
exccplion and the export goods are made out of domesticaJly or otherwise procured
materials and the Duty-free imported goods are used for purposes other tllan the
manufacture of the export goods. However, Para 4.27 (d) has barred such benefit of
export in anticipation of Authorization for the inputs with pre-import condition.

7,a Specific provision under the said Para 4.27 ldl was made, which states that -
(d) Exports/supplles made in anticipation of duthorization shall not be
eligtble Jor lnputs wlth pre-itnport cond.Ttion.

Therefore, whenever pre-import condition is applicable in respect of the goods
to be imported, the Advalce Authorization holder does not have any liberty to export
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7.6 Therefore, combined reading of Para 4.03 of the Foreign Trade Policy, in force at
the time of issuance of the Authorizations, and the Notification aforesaid along with
the Circular as mentioned above, makes it obvious, that benefit of ezemption from
payment of Customs Duty is eatended to the input meterials subject to strict
condition, that such materials would be exclusively used in the manufacture of
export goods which would be ultimately exported. Therefore, the importer does not
have the liberty to uti-lize such Duty-free materials otherwise, nor do they have
freedom to export goods manufactured out of something, which was not actually
imported,



in anticipation of Authorization. The moment input materials are subject to pre-import
condition, ttrey become ineligible for export in anticipatton of Authorization, by virtue
of the said provision of Pata 4.27 (d\.

7,9 The pre-import condition requires thd imported materials to be used for the
manufacture of finished goods, which are in turn required to be exported towards
discharge of export obligation, and the same is only possible when the export happens
subsequent to the commencement of imports after allowing 'reasonable time to
manufacture finished goods out of the same. Therefore, when the'law demi.nds pre
import condition on the input materials to be imported, goods cannot be exported in
arrticipation of Advance Authorization. Provisioirs of Para a.27lal & (d), i.e export in
anticipation of Authorization and the pre-import condition on the input
materials are mutually exclusive and cannot go hand in hand.

8.1 The Hon'ble Supreme Court in the case of Pennar Industies reported in TIOL
2015-(162)-SC-CUS has held that :-

"It tuould mean that not onlA the raut mateial imported (in respect of uthtch
exemption from dufu is sought) i-s to be utiliz,ed in the manner mentioned, namely,

for manufacture of specified products bA the importer/ ossessee itself, thLs uenl
mateial hos to be utilized in di.scharge of export obhgatrcn. It, thus, becornes
abundantlg cleo,r that q,s pe" this Notlflcation, in ord.er to a,uoil the
exemption from import dutg, tt ls necessary to mo,ke export of the
ptod,uct manulactured from that oery rau rrl,ateriql which is imported.
This condition is admittedly not fulftlled bg tle assessee as there is no export of
the goods from the raw material so utili.z,ed. Instead, export is of the product
manufactured from other mateia| that too through thtrd porty. Therefore, in stict
sense, the mandate of the said Notification has not been fulfilled by the
assessee. "

A.2 The High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd on
the issue under consideration held that:-

"pre-import simply meens import of raw materials before export of the
frnished goods to enable the physical export and actual user condition
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8. Whereas Advance Authorization Scheme is not just another scheme, whcre one
is a-llowed to import goods Duty free, for which the sole liability of the beneliciary is to
complete export obligation only by exporting goods mentioned in the Authorization. It
is not a scheme that gives carte blanche to the importer, so far as utilization of
imported materials is concerned, Rather, barring a few exceptions covered by
the Policy and the Notification, it requires such Duty-free imported materials to
be used specifically for the purpose of manufacture of export goods. As discussed
above, the scheme requires physical incorporation of the imported materrals in the
export goods after allowing norma.l wastage. Export goods are required to be

manufactured out of the very materials which have been imported Duty free. The law
does not permit replenishment. The High Court of Allahabad in the case of
Dharampur Sugar Mill reported in 2015 (321) ELT 0565 (AU.)has observed that:-

" From the record.s we flnd that the tmport quthorization requires the
phgsical incorporation oJ the imported input in export product after
allowing norrnal uastqge, relerence clause 4.7.3, ln the instant cqse, the
ossessee has hopelessly failed to establi.sh the phgsical incorporatton of the
imported input in the exported sugar. The Assessing Authority and the Tibunal
appears to be correct in recording a finding that the appeLlant has uioLated the
prouisions of Customs Act, in exporting sugar uithout there being anA Export
Release Order' in the lacts of thi.s case "



possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

8.3 Conditions No. (v) & (vil of the Notificetion No. 18/20fS-Cus dated O1-O4-
2O15, prescribe the modalities to be followed for import of Duty-free goods under
Advance Authorization, in cases, where export obligation is discharged in fu1l, before
the commencement of imports. This is to ensure that the importer does not enjoy the
benefit of Duty exemption on raw materia-ls twice for the same export. It is but natural
that in such a situation the importer would have used domestically procured matenals
for the purpose of manufacture of goods that have been exported and on which
required Duties would have been paid and credit of the same would also have been
av;lilcd by []rc importcr. Thc importer has in this kind of situation, two options in
terms of the above Notification:

E.4.1 The first option is elucidated in condition No. (v) of the notification, which is as

under-

"(u) that in respect of imports mo-de after the dbcharge of export
obligation in full, tf facility under rule 18 (rebate of duty paid on mateiab used
in the manufacture of resultant product) or sub-nle (2) of rule 19 of the Central
Exci.se Rules, 2OO2 or of CENVAT Credit under CEIWAT Credit Rules, 2OO4 has
been auailed, then the importer shall, at the time of clearance of the imported
moteials fumbh a bond to the DeputA Commbsioner of Customs or Assistant
Commissbner of Custom-s, o,s the case mng be, binding himself, to use the
imported mateiaLs in hi.s factory or in the factory of hb supporting monufacfitrer

for the manufacture of dutiabLe goods and to submit a certificate, from the

1ur i;sdictir.tttuL CanLroL Dxcbe offtcer or from a specified chartered accountant uithtn
six months from the date of cLearance of the said materiaLs, that the imported
mateiaLs haue been so used:

Prouided that if the importer pags additional dutg of custorns leuiable on the
tmported materiaLs but for the exemptian contained herein, then the imported
mateiab mag be cleared u.tithout furnishing a bond specified in this condition and
the additional dutg of custom.s so paid shall be eligible for auailing CENVAT Credit
under the CEWAT Credit Rules, 2O04;"

8,4.2 The second option is similarly elaborated in condition no. (vi) of the notification,
as under-

" (ut) that in respect of imports made after the discharge of export
ctL-tlLgotir.ttL uL fuLt, and tf facitity under ntle 18 (rebate of dutg paid on mateials
used in the manufacture of resultant product) or sub-nlle (2) of rule 19 of the
CentraL Exci-se RuLes, 2OO2 or of CENVAT credit under CENVAT Credit Rules, 2OO4

has not been auailed and the importer fumishes proof to this effect to the
satisfaction of the DeputA Commissioner of Customs or the Assi-stant Commi,ssioner
of Custotns ds the case mag be, tlrcn the imported mateiaLs mog be cleared
u.tithout furnishing a bond specified in condition (u);"

E.5 Thus, the purport of the above conditions in the erstwhile notification is to
ensure that if domestically procured inputs have been used for manufacture of the
exported goods and the inputs are imported Duty-free after the exports, then the
benehl of "zero-rating" of exports is not availed by the exporter twice.

8.6 Thus, insertion of such conditions in the notification, is indicative of legislative
intent of keeping check on possible misuse of the scheme. However, ensuring
comphalce of these two conditions is not easy, on the other hand, such conditions are

u-rlnerable to be mis-used and have the inherent danger to pave way for 'rent-seeking'.
Therefore, to plug the loop-hole, aad to facilitate & streamline the
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implementation of the export incentive scheme, in the post-GST scenario the
concept of "Pre-Import" and "Physical Export" was introduced in the subject
Notifrcation, which make the said conditions (v) & (vi) infructuous. This.is also in
keeping with the philosophy of GST legislation to remove as many conditional
exemptions as possible and instead provide for zero-rating of exports through the
option of taking credit of the IGST duties paid on lhe importcd inputs, ar rhc tirne of
processing of the sajd inputs.

4.7 It is the Duty of ar importer seeking benefits of exemption extended by
Customs Notifications issued by the Govemment of India/ Mihistry,of Finance , to
comply with the conditions imposed in the nbtification, which determines; wherher or
not one becomes eligible for the exemption. Eaemption from payment of Duty.iq not
a matter of right, if the same comes with conditiona which are required to be
complied with. It is a pre-requisite that only lf such condltlons are followed, thit
one becomee eligible for such beneflt. As discussed above, such couditions have
been brought in with the objective of facilitating zero-rating of exports with
minimal complianee aad maximum facilitation.

9.1 The following tests enables one to determine whether the pre-import condition
in respect of the Duty-free imported goods have been satislied or not:

i) If the importer fullils a part or complete export obligation, in respect of an
Advance Authorization, even before commencement of any import under
the subject Advance Authorization, it is implied that such imported
materials have not gone into production of goods that have been
exported, by which the export obligation has been discharged. Therefore,
pre-import condition is violated.

ii) Even if the date of the first Bill of Entry under which goods have been
imported under an Authorization is prior to the date of the first Shipping
Bill through which exports have been made, indicating exports happened
subsequent to import, but if documenta4r evidences establish that the
consignments, so imported, were received at a later stage in the factory
after the commencement of exports, then the goods exported under the
Advance Authorization could not have been manufactured out of the
Duty free imported goods. This aspect carr be verified from the date of the
Goods Receipt Note (GRN), which establishes the actual date on which
materials are received in thc lactory Thr:rt:lorr:, in alrscncc of thr'
imported materials, it is implied that the export goods were
malufactured out of raw materia.ls, which were not imported under the
subject Advance Authorization. Therefore, pre-import condition is
violated.

iii) In cases, where multiple input items are allowed to be imported under an
Advance Authorization, and out of a set of import items, only a few are
imported prior to commencement of export, it implies that in the
production of the export goods, except for the item already imported, the
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9. Whereas IGST benelit is available against Advance Authorizations subject to
observalce of pre-import condition in terms of the cond.itions of Para 4. 14 of the
Foreign Trade Policy (2015-2O) & also the conditions of the newly introduccd conditiorr
(xii) of Customs Notification No.18/2015 dated 01-04-2015 as added by Notification
No. 79/2O17-Cus dated 13-70-2077. Such pre-import condition requires goods to be
imported prior to co[rmencement of exports to ensure manufacturing of hnished goods
made out of the Duty-free inputs so imported. These finished goods are then to be
exported under the very Advance Authorization towards discharge of export obligation.
As per provisions of Para 4.03 of the Foreign Trade Policy (2O15-2O1, physical
incorporation of the imported materials in the export goods is obligatory, and the same
is feasible only when the imports precedes export.



importer had to utilize materials other tharl the Duty-free materia.ls
imported under the subject Advance Authorization. The other input
materials are imported subsequently, which do not artd could not have
gone into production of the finished goods exported under the said
Advance Authorization, Therefore, pre-import condition is violated.

iv) In some cases, preliminary imports are made prior to export.
Subsequently, exports are effected on a scale which is not commensurate
with the lmports already made. If the quantum of exports made is more
than the corresponding imports made during that period, then it
indicates that materials used for marrufacture of the export goods were
procured otherwise. Rest of the imports are made later whrch never go

into production of the goods exported under the subject Advance
Authorization. It is then implied that the imported materials have not
been utilized in entirety for marufacture of the export goods, and
therefore, pre-import condition is violated.

10, Whether the Advance Authorizations issued prior to 13-1O-2O17 should
come under purview of investigation.

10.1 lt is but natural that the Advarce Authorizations which were issued prior to 13-
1O-2O17, would not and could not contain condition written on the body of the
Authorization, that one has to fulfili pre-import condition, for the bare fact that no
such pre-import condition was specifica.liy incorporated in the parent Notification
No. 18/2015 dated 01-04-2015. The said condition was introduced by the Notihcation
No. 79 12O17-Cus dated 73-70-2017, by amending the principal Customs Notification.
Therefore, for the Advance Authorizations issued prior to 73-70-2017 , Iogica.lly there
was no obligation to comply with the pre-import condition. At the same time, there
was no exemption from the IGST either during that period. Notificat.ions are published
in the public domain, and every individual aJlected by it is aware of what beneht it
cxtcnds and in return, what conditions are required to be complied with. To avail such
benefits extended by the Notifrcation, one is duty bound to observe the formalities
and/or comply with the conditions imposed in the Notification.

lO.2 Whilc issuing thc subject Notification, the Government of India instead of
imposing a condition that such benefit would be made available for Advance
Authorizations issued on and after the date of issuarce of the Notifrcation, kept the
doors wide open for those, who obtained such Advance Autl:orization in the past too,
subject to conditions that such Authorizations are valid for import, and pre-import
and physical export conditions have also been followed in respect of those Advance
Authorizations. Therefore, instead of narrowing down the benefit to the importers, in
reality, it extended benefit to mary Advance Authorizations, which could have been
out of ambit of the Notification, had the date of issue been made the basic criterion for
determination of availment of benefit. Further, the notification did not bring into
existence any new additiona.l restriction, rather it introduced new set of exemption,
which was not available prior to issue of the said notifrcation. However, as always,
such exemptions were made conditional. Even the parent notification, did not offer
carte blanche to the importers to enjoy benefrt of exemption, as it also had set of
conditions, which were required to be fulfilled to avail such exemption. As such, al act
of the Government is in the interest of the public at large, instead of confini.ng such
benehts for the Advance Authorizations issued aJter 13-10-2017, the option was left
open, even for the Authorizations, which were issued prior to the issuance of the said
notification. The notification never demanded that the previously issued
authorizations have to be pre-import compliant, but definitely, it made it compulsory
that benefit of exemption from IGST can be extended to the old Advalce
Authorizations too, so long, the same are pre-import compliant. The importers did
have the option to pay IGST and avail otier benefit, as they were doing prior to
introduction of the said notification without following pre-import condition. The
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11, Ulhether the Advance Authorizations can be compartr.tlentallzed to nlake it
partly compliant to pre-import/ physical export and partly otherwise.

11,1, Whereas Advance Authorization Scheme has always becn. Advarce
Authorization specifrc. The goods to be imported/ exported, qua-ntity of goods required
to be imported/exported, value of the goods to be imported/ exported, nos. of items to
be allowed to be imported/ exported, everything is determined in respect of the
Advalce Authorization issued. Advance Authorization specific benefits are extbnded
irrespective of the fact whether the importer chooses to import the whole materials at
one go or in piece meal. Therefore, such beneht and/or liabiiities are not Bills of Entry
specific. Present or the erstwhile Policy has never had aly provision for issuance of
Advance Authorizations, compartmentali?ing it into multiple sections, part of which
may be compliant with a particular set of conditions a-nd another part compliant with
a different set of conditions. Agreeing to the claim of considering part of the imports in
compliance with pre-import condition, when it is admitted by the importer that pre-
import condition has been violated in respect of an Advance Authorization, would
require the Policy to create a new provision, to accommodate such diverse set o[
conditions in a single Authorization. Neither thc prcscnt sct of Policv nor thc Custom.
noti{ication has any provision to consider imports under an Advancc Authorization by
hypothetically bifurcating it into an Authorization, simultaneously compliant to
different set of conditions. As of now, the Advance Authorizations are embedded with a
particular set of conditions only. An authorization can be issued either with pre-
import condition or without it. Law doesn't permit splitting it into two imaginary
set of Authorizatiotrs, for which requirement of compliances are different.

11.2 Allowing exemption for part compliance is not reflective in the Legislative
intent. For proportiona-l payment of Customs Duty in case of partial fuifilment of EO,
specihc provi.sions have been made in the Po1icy, which, in turn has been incorporated
in the Customs Notilication. No such provision has been made in respecl of imports
w.r.t Advance Authorizations with "pre-import and physical exports" conditions. In
absence of the same, compliance is required in respect of the Authorization as a
whole. In other words, if there are multiple shipments of import & multiple shipments
of export, then so long as there are some shipments rn respect of whrch dutv-fret:
imports have taken place later & exports corresponding to the same have been donc
before, then, the pre-import condition stipulated in the IGST exemption notification
gets violated. Once that happens, then even if there are some shipments
corresponding to which imports have taken place first & exports made out of the
same thereafter, the IGST exemption would not be available, as the benel-rts of
exemption applies to the license as a whole. Once an Advance Authorization has
been defaulted, there is no provision to consider such default in proportion to the
offence committed.

11.3 Pata4.49 of the Hand Book of Procedures (2015-20), Volume-I, demands that
if export obligation is not fulfilled both in terms of quantity and value, the
Authorization holder shall, for the regularization, pay to Cuatoms Authorities,
Customa Duty on unutilized value of imported/ indigenously procured material
along with interest as notified; which implies that thc Authoriz:rtion holdcr rs lcgall_r'

duty bound to pay the proportj.onate zunount of Customs Duty corresponding to thc
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moment they opted for IGST exemption, despite being an Advance Authonzation .
issued prior to 73-lO-2O77, it was necessary for the importer to ensure that pre-
import/physical export conditions have been fu11y satisfied in respect of the Adval.rce

Authorization under which they intended to import availing exemption.

1O.3 Therefore, it is not a matter of concern whether an Advalce Authorization was
issued prior to or after l3-lO-2O17, to ascertain whether the'same is entitled for
benefit of exemption from IGST, the Advalce Authorization should pasq the test of
complying with both the pre-import and physical export conditions.



unfullllled export obligation. Customs Notification too, incorporates the same
provision.

11.4 Para 5.14 (c ) of the Hand Book of Procedures, Volume-I, 12O15-2O) in respect
of EPCG Scheme stipulates that where export obligation of aly particular block of
years is not fullilled in terms of the above proporLions, except in such cases where the
export obligation prescribed for a particular block of years is extended by the Regional
Authority, such Authorizatron holder shall, within 3 months from the expiry of the block
of years, pay as Duties of Customs, an amount that is proportionate to the unfulfilled
portion of the export obligation vis-a-vis the total export obligation. In addition to the
Customs Duty calculable, interest on the same is payable. Customs notification too,
incorporates the same provision.

11.5 Thus, in both the cases, Advance Authorization under Chapter 4 & EPCG under
Chapter 5 of the HBPv1, the statutory provisions have been made for payment of Duty
in proportion to the unfulfilled EO. This made room for part compliance and has offered

for remedizr.] measures. The same provisions have been duly incorporated in the
corresponding Customs Notifications.

11.5 Contrary to above provisions, in the case of imports under Advalce Authorization
with pre-import arrd physical exporl conditions for the purposes of availing IGST

exemptions, both the Policy as well as the Customs Notifrcations are silent on
splitting of an Advance Authorisation. This clearly indicates that the legislative
intent is totally dillerent in so far as exemption from IGST is concerned. It has
not come with a rider allowing part compliance. Therefore, once vitiated, the IGST
cxemption would not be applicable on entire imports made under the Authorisation.

72. Violations in respect of the Foreign Trade Policy (2O15-2O) and the
condition of the Notification No. 79l2Ol7-Cus deted 13-1O-2O17 in respect of
the imports made by the importer:-

12.1 Whereas Customs Notification No.79l2Ol7 dated 13-10-2017, was issued
extending benefit of exemption of IGST (Integrated Goods & Service Tax), on the input
raw materiaJs, when imported under Advance Authorizations. The origina-l Customs
Notifications No 18/2015 dated 01-04-2015, that govems imports under Advance
Authorizations, has been suitably amended to incorporate such additiona-l benelit to
the importers, by introduction of the said Notification. It was of course specifically
mentioned in the said notification that "the exemption from integrated tax arrd the
goods and services tax compensation cess leviable tltereon under sub-section (7) and
sub-section (9) of Section 3 of the said Customs Tariff Act shall be subject to pre-
import condition;"therefore, for the purpose of availing the benefit of exemption from
pa,\,rncnt oi IGST, onr: is required to comply with the pre-import condition. Pre-import
condition demands that the entire materials imported under Advarce Authorizations
should be utilized exclusively for the purpose of manufacture of finished goods, which
would be exported out of India. Therefore, if the goods are exported before
commencement of import or even after commencement of exports, by manufacturing
such materials out of raw materials which were not imported under the respecLive
Advance Authorization, the Pre-import condition is violated.

12.2 DGFT Notification No. 33/2015-20 dated 73-70-2077 amended the Para 4.14 of
the Foreign Trade Policy (2015-20). It has been clearly stated in the said Para 4.14 of
the Policy that-

" imports under Aduance Authorlsatton Jor phgsical exports are al-so exempt

from u.thole of the integrated tax and Compensation Cessleuiable under sub-
sechon (7) and sub-section (9) respectiuelg, of section 3 of tlrc Custom-s Tanff Act,
1975 (51 o[ 1975), as mag be prouided in the notification Asued bg Department
of Reuenue, arr.d. such lmports shall be subject to pre-import cond.ltion, "
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Basically, the said Notification brought the same changes in the Policy, which have
been incorporated in the Customs Notification by the aforementioned amendment.

12.3 For the purpose of availing the benefit of exemption from payment of IGST in1

terms of Para 4.74 of the Foreign Trade Policy (2015-20) and.the correspbnding
Customs Notification No.79 /2O77-Cus dated 13-70 2017, .it is bb)igatory to (omplv
with the pre-import as well as physical export conditions. Therefore, if for'reasoris ds.
elaborated in pata-7 above, the duty-free materials are not subjected to the process bf
manufacture of finished goods, which are in tum exported under the subject Advance
Authorization, condition of pre-import gets violated.

13. Pre-import hae to be put in reBpect of input, which should find place in
paragraph 4.13 ofthe Foreign Trade Policy, which is not so in the present case.

13.1 Para 4. 13 (i) states that:-

"DGFT may, by Notiftcatbn, impose pre-import condition for inputs under thb
Chapter."

The said Para clearly left open, the scope of imposing pre-import condition on
any goods which could have been covered b5r the said Chapter 4 of the Policy.
Therefore, imposing such condition across board for all goods imported under Advance
Authorization was well within the competence and authority of the Policy makers. Thc
only condition was to issue a Notification before imposition ol such pre-import
condition. In the present case DGFT has issued the Notification No. 33/2015-20,
which fullills the requirement of the said provision of law.

13.3 Therefore, the question of specihc mention of a particular set of items does not
arise. It is impracticable and impossible to issue a Notification mentioning d1 possiblc
goods, which could be imported under Advance Authorization, to bring them within
the ambit of pre-import condition. Much simpler and conventional way to cover
goods across board is to issue Notification in general, without any negative list.
The DGFT Authority has done the same, and issued the subject Notilication No.
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12.4 Combined provisions of the Foreign Trade Policy and the subject Custorris
Notifications, clearly mandate, only imports under pre-i.mport condition would be
allowed with the benefit of such exemption subject to physica-l exports. Therefoie, no
such exemption can be availed, in respect of the Advalce Authorizations, against
which exports have already been made before cdmmencement of import or where the
goods are supplied under deemed exports. The importer failed to comply with tlie
aforementioned conditions.

13.2 Para 4.13 of the Foreign Trade Policy stares that to imposc pre-rmport condltron
the Directorate Genera-l of Foreign Trade is required to issue Notification for that
purpose. The DGFT has followed the said principle and accordingly issued Notification
No. 33/2015-20 dated 73-lO-2O),7 - The sald Notifrcation is general in nature and
does not exclude any goods fiom the pureiew of the same. Only condition that is
imposed that for one alld all goods, is that pre-import condition has to be followed in
case the importer wants to avail the benefit of IGST exemption. ln absence of any
specific negative list containing specific mention of set of goods, which may not be
covered by the said provision, it has been ensured that all goods are covered by the
said Notihcation, provided that the importer intends to avail exemption of IGST. It is a
common practice and understanding that in case of general provision, the same
is applicable to one and all except those covered by a specific clause in the form
of negative list. It is aeither practicable nor possible to specify each and every
single item on earth for the purpose. In absence of any such negative list offered
by the said notilication, such pre-import condition becomes applicable for all
goods to be imported.



33 /2O15-2O dated 13-10-2017, which without any shadow of doubt covers all goods

including the one being imported by the importer. Mis-interpreation of the scope of
Para 4.13 of the Foreign Trade Policy and an attempt to conflne the scope of the said
para to infer that the subject goods imported are not covered by the said para is not
ln LUrrsorrarrce with thc Policy in voguc.

13.4 Interpretation that the reference to "inputs with pre-import condition" in the
Foreign Trade Policy and Hand Book of Procedures should be construed to meal only
those inputs which have been notified under Appendix-4J also appea-rs to be distorted,
misleading and contrary to the spirit of the PoLicy. Para 4.13 states that "DGFT may,

by Notification, impose pre-import condition for inputs...". The term Inputs has been
used in general without confining its'scope to the set of limited items covered by
Appendix-4J. As discussed below, the purpoBe of Appendlx-tll is to specify export
obligation period of a few inpute, for which pre-import conditioa has also been
impoeed. But that does not meal, the item has to be specilied in Appendix-4J, for
being considered as inputs having pre-import condition imposed. The basic
requirement of the Para is to issue a Notification under Foreign Trade Policy, declaring
goods on which such pre-import condition is imposed. Such requirement was fulfilled
bv the Policy makers ald DGFT Notification No. 33/2015-20 dated 13-10-2017, was

issued accordingly. The Notification, by not incorporating any negative list or exclusi.on
clause, made it clear that alry inputs imported under Advance Authorization, would
require to follow pre-import condition in case the importer wants to avail benefit of
IGST exemption. Appendix-zlJ has nothing to do with it.

13.5 Appendix zlJ issued in tandem with the provision of Para 4,22 of the
Foreign Trade Policy during the material period (presently under Para 4.42 of the
Hand Book of Procedures), provides for export obligation period in respect of various
goods allowed to be imported. While, Para 4.22 is the general provision, that specifies
18 months as the export obligation period in general, the said Para, a-lso provides that
such export obLigation period would be different for a set of goods as mentioned in
Appendix-4J. Therefore, Appendix-ulJ hes been placed in the Policy as a part of
Para 4.22 of the Policy and not as part of Para 4.13. Secondly, Appendix-4J is
basically a negative list for the purpose of Para 4.22, wlr.ic}r specifres a set of
goods for which export obligation period is different from the general provision
of Para 4.22. ln addition to that in respect of those items additional condition
has also been imposed that pre-import condition hae to be followed.

13.6 From the heading of the said Appendix-4J, which states that "Eaport
Obligation Perlod for Specilied Inputs...,.," it clearly refers to Para 4.22 of t}:,e

Foreign Trade Policy / Pa:.a 4.42 of the Hand Book of Procedures, it becomes clear
that the purpose of the same ls to dellne EO period of specified goods. Simply,
because Appendix 4J demalds for compliance of pre-import condition, does not mean
that the same becomes the list meant for goods for which pre-import condition is

applicable. Therefore, emphasizing on the fact that the goods imported are not covered
by the Appendix 4J, and therefore, are beyond the purview of the subject notilication
is incorrect and baseless.

14. Violations ofthe provisions of the Customs Act, 1962:-

14.1 Whereas in terms of Section 46 of the Customs Act, 1962, while presenting the
Bills of Entry before the Customs Authority for clearance of the imported goods, it was

the duty of the importer to declare whether or not they compiied with the conditions of
pre-import and/or physical export in respect of the Advance Authonzations under
which imports were being made availing benefit of IGST exemption. The law demands
true facts to be declared by the importer. It was the duty of the importer to pronounce
that the said pre-import and/or physical exports conditions could not be followed in
respect of the subject Advarice Authorization. As the importer has been working under
the regime of self-assessment, where they have been given liberty to determine every
aspect of an imported consignment from classification to declaration of va.lue of the
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goods, it was tlle sole responsibility of the importer to place correct facts and figures
before the assessing authority. In the material case, the importer has failed to comply
with the requirements of law and incorrectly availed benefit of exemption of
Noti.flrcation No. 79 /2O17-Cus dated 73-lO-2O17. This has therefore, resulted iI
violation of Section 45 of the Custorns Act. 1962.

L4.2 The importer failed to comply with the conditions lajd down under'the relevdht
Customs Notification as well as the DGFT Notificatlon and tire prorrisions df .the
Foreign Trade Policy (2O15-2O), as would bq evident from the discussion in the'earlier
paras of this Notice. The amount of IGST not paid, is recoverable under Seciion 28141

of the Customs Act, 1962 along with interest.

14.3 With tJle introduction of self-assessment under the Customs Act, more faith is.
bestowed on the importer, as the practice of routine assessment, ioncurrent audit and
examination has been dispensed with and the importers have been assigned with the
responsibility of assessing their own goods under Section 17 of the Customs Act,
1962. As a part of self-assessment by the importer, it was duty .of the importer to
present correct facts arrd declare to the Customs Authority about their inability to
comply with the conditions laid down in the Customs Notification, while seeking
benefit of exemption under Notification No. 79 /2017 -Cus. dated 13-IO-2017. Howevbr,
contrary to this, they avaiied benefit of the subject Notification for claiming the
exernption from payment of IGST suppressing the fact that the export took place prior
to import of the goods under Advance Authorization and they are not entitled for
exemption of IGST as they did not comply with the conditions laid down in the
exemption Notification in violation of Section 17 of the Customs Act, 1962. Amount of
Customs Duty attributable to such benefit availed in the form of exemption of IGST, is
therefore, recoverable from them under Section 28(4) of the CuStoms Act, 1962.

14.4 The importer failed to comply with the pre-import condition of the Notification
and imported goods Duty free by availing benefit of the same without observing
condition, which they were duty bound to comply. This has led to contravention of the
provisions of the Notifrcation No.79/2O17-Cus dated 13-lO-2O77, and the Foreign
Trade Policy (2015-20), which rendered the goods liable to confiscation under Section
11 1(o) of the Customs Act, 1962.

14.5 Section 114A of the Customs Act, 1962, stipulates that where the Duty has not
been levied or has been short-levied by reason of collusion or any willful mis-
statement or suppression of facts, the person who is liable to pay the Duty or interest,
as the case may be, as determined under sub-section (8) pf Section 28 sha.ll also be
liable to pay a penalty equal to the Duty or interest so determined. It appears that the
Noticee has deliberately suppressed the fact of their failure to comply with the
conditions of pre-import/ physical export in respect of the impugned Advance
Authorizations, which they were well aware of at the time of commencement of import
itselt from the Customs Authority. Such an act of deliberation appea-rs to have
rendered them liable to penalty under Section I 14A ol thc Customs Acl. 1962

14,6 Section 124 of the Customs Acl, 1962, states that no order conhscating any
goods or imposing any penalty on any person sha.ll be made unless the owner of the
goods or such person:

(a) i-s giuen a notice in wittng uith the pior approual of the officer of Customs not
belou the rank of an Assistant Commissioner of Customs, informing him of .the
ground-s on u-thich it b proposed to conftscate the goods or to impose a penaltg;
(b) i.s giuen an opportunity of making a representation tn u-nting uithin such
reasonable time as mag be specifted in the notice against the grounds of
conftscation or imposition of penal\ mentioned therein; and
(c) is giuen a reo.sonable opporfi.LnitU of being heard in the matter;
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14.7 Therefore, while Section 28 gives authority to recover Customs DuB, short paid
or not-paid, and Section 110(o) of the Act, hold goods liable for confiscation in case
such goods are imported by availing benefit of an exemption notification and the
importer fails to comply with and/or observe conditions laid down in the Notification,
Section 124 & Section 28 of the Customs Act, 1962, authorise the proper officer to
issue Show Cause Notice for confiscation of the goods, recoverv of Customs Duty and
imposition of penalty in terms of Section 112(a) of the Customs Act, 1962

15. Therefore a Show Cause Notice F. No. VIII/48- 1751/ Chinpal/Adj/GR-
lllMCHl2O2l 22 dated 27.04.2022 was issued to M/s Chiripal Pol1, Films Ltd,
Cirrripari I Iousc, Shivrernjani Cross Roads, Satellite, Ahmedabad, Gujarat-380015
calling upon them to the Principal Commissioner/ Commissioner of Customs, Mundra
PUB Building Adani Port, Mundra, Kutch, Gujrat-37042lwithin 30 days of receipt of
the notice as to why:-

a) Duty of Customs amounting to Rs.1,43,90,662/- in the form of IGST
saved in course of imports of the goods through Mundra Port under the subject
Advance Authorizations and the corresponding Bil1s of Entry as detailed above,
in respect of which benefit of exemption under Customs Notification No. 18/2015
dated 01-04-2015, as amended by Notification No.79/2O77-Cus, dated 13-10-
2017, was incorrectly availed, without complying with the obligatory pre-import
condition as stipulated in the said notihcation, ald also for contravening
provisions of Para 4.14 of the Foreign Trade Policy (2O1,5-2O), by resorting to
deliberate suppression of the fact of such non-compliance from the Customs
Authority, should not be demanded and recovered from them under Section 28(4)
ol thc Customs Act. I962 read with the provisions of Section 143(3) of the
Customs Act, 1962 which provide for recovery of the Customs dutir and interest
thereupon by way of enforcement of the Bonds executed by them at the time of
import;

b) Subject goods having assessable va.lue of Rs.7,99,48,12U - imported
through Mundra under the subject Advance Authorizations shal1 not be held
liable for confiscation under Section 1 1 1(o) of the Customs Act, 7962, for being
imported availing incorrect exemption of IGST in terms of the Notification No.
18/2015 dated 01-04-2015, as amended by Notif,rcation No.79/2O77-Cus, dated
l3-1O-2O17, without complying with obligatory pre-import condition laid down
under the said notification;

d) Penalty should not be imposed upon them under Section 114A of the
Cu stoms Act, 1962, for improper importation of goods availing exemption of
notification and without observance of the conditions set out in the notification,
ald also by reasons of misrepresentation artd suppression of facts as elaborated
above resulting in non-pal.rnent of duty, which rendered the goods liable to
confiscation under section 111(o) of the Customs Act, 1962, and also rendered
Customs duty recoverable under Section 28(4) ofthe Customs Act, 7962;

e) Penalty should not be imposed upon them under Section 112(a) of the
Customs Act, 1962, for improper importation of goods availing exemption under
no[illcerl-ior] No. 18/2015 dated 01-04-2015, as amended by Notification No.

79/2017-Cus, dated 13-10-2017, without observance of the pre-import and/or
physical export conditions set out in the notification, resulting in non-payment of
Customs duty, which rendered the goods liable to confiscation under section
1 1 1(o) of the Customs Act, 7962;
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c) Interest should not be demanded and recovered under Section 28AA of
ilrc Custonrs AcL, 1962, frorn them on such duty of Customs in thc form of IGST,
benefit of exemption of which was incorrectly availed;



L6. Defense Submissions:- M/s Chiripal Poly Films Ltd submitted their reply to

the Show Cause Notice No.VIII/48- 1751/Chiripal/Adj IGR-ll|MCH /2021-22dated
27.O4.2O22 wherein they interalia stated as under :

16.1 Regarding the payment of the duties foregone on the imports,
submitted that -

the noticee

(a) 1 Bill of Entry No. 6079600 dr. 21.-04-2078 comply with.pre-import
condition for t.l'e goods imported for which duty demaa'd is quantilied was. Rs.
4,51,835/-.

(b) In tota-1 Rs.1,81,93,639/- towards custom duties foregone on 'goods
imported under 1 1 Bill of Entry along with a further sum of Rs. 1 ,43,38,992 / -
(towards interest have been fully paid, ald therefgre no actual 

. 
duty liability

survives in this case.

16.2 The noticee denied the allegation of violations of provisions of the Customs Act,
1962 leveled in the Show Cause Notice. The noticee emphasized that the.true nattire
and scope of pre-import conditron was not known to them at the time when they
imported the goods under the concerned bills of entry ald claimed exemption of
Notilication No. 1 8/ 20 1 S-Cus. ;

16.3 Pre-import condition:

The noticee submitted that the Centra1 Government has not defined "pre-
import" condition whiie issuing Notification No.79/2077-Cus. dated 13.10.2017, and
the DGFT has a.lso not defined "pre-import" condition while issuing Notification
No.33/2015-2020 dated 13 October, 2Ol7 for substituting para 4.74 of the Foreigrr
Trade Policy. But the concept of "pre-import" condition was explained by the Revenue
authorities before the Honble Gujarat High Court while filing reply allidavits in the
Writ Petitions filed by the petitioners. In the lead case being Special CA
No. 1a558/2018 frled by M/s. Maxim T\rbes Co. Ltd., an affidavit in reply was filed on
behalf of the Directorate of Revenue Intelligence, Ahmedabad Zonal Unit.

16.4 Partly fullilment of the condition:
The noticee submitted that even the DRI authorities in the Court proceedinqs.

the materials covered by the AA should be imported first, and imports in a phased
manner is also permissible; and therefore it is obvious that quantities of materials
imported duty free in phased manner would be used for production of the specified
fina.l products as ald when such materials are received in factory of al industry like
us. It is not required nor obligatory for al industry like us to import the entire
quantity first, because imports of materials in phased manner by importing smaller
qualtities in installments or piecemeal is permissible under the AA scheme. This
peculiarity results in a situation where "pre-import" condition may be partly fulfilled
i.e. the condition may be fulfilled for a part of the quantity imported under the
Advance Authorisation, ald also for a part of the qualtity imported under a pa-rticular
bill of entry. It is possible that a part of the quantity of raw materials imported in
phased manner was used for production ofthe specified final products exported under
the said Advance Authorisation towards discharge of export obligation of that
Authorisation; but leaving certain quantity of raw materia.ls imported at a later stage
in a phased manner, because such quantity may noL have bccrr uscd lor cxpor t o1 Llrc

goods under the said Advance Authorisation. The noticee submitted that in their case
also, this situation has arisen because pre-import condition stands fulfilled for a part
of the quantiry imported under a bill of entry with reference to a specific Advance
Authorisation. Therefore, re-assessment of such bill of entry would be required under
Circular No.l6/2O23-Cus. only for the remaining quantity for which "pre-import"
condition was not fulfiIled fully. The noticee emphasized that their case is of fulfrlment
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of pre-import condition partly (i.e. for a part of the quantity of materials imponed duty
lree under a bill of entry in respect of a specific Advance Authorisation) and partly
rcquiring rc asscssmcnt, because pre-import condition was partly fulfr1led for certain
quantities of materials imported tax free, whereas this condition was not fu1fr11ed for a
part of the quantity of inputs, imported under the same bill of entry. The noticee also
emphasized that re-assessment of only 6 bills of entry (out of 11 bills of entry involved
in this show cause notice) would be required, leaving undisturbed those quartities of
materials imported tax free under the same bill of entry, which were utilised for
fullilment of export obligation towards the concerned Advance Authorisation. The
noticee submitted that the Show Cause Notice is only Assumption of the authority
that in the case of imports under Advarce Authorisation subject to pre-import and
physical export conditions for the purposes of availing IGST exemptions, both the
Policy as well as the Customs Notifications are silent on splitting of al Advance
Authorisation. This clearly indicates that the legislative intent is tota,11y different in so

far as exemption from IGST is concerned. It has not come with a rider allowing part
compliance.

15.5 Use For Export Only:
The noticee submitted that a.li the goods imported under AA scheme under a,11

the above referred 11 bills of entry have been actually utilised for malufacture of fina-l

products, which were exported.

16.6 Confiscation of the goods: The noticee submitted that-
(i) The goods valued at Rs.7,99,48,72U - are proposed to be held as liable

lor confiscation under Section 1 1 1(o) of the Customs Act, but this proposal is
unjustified and without aly jurisdiction because they are not liable for any omission
or commission that would render these goods liab1e for confiscation under Section
I I 1(o) of the Act.

(ii) Section 111(o) of the Customs Act comes into play when the goods were

exempted subject to aly condition, and such condition was not observed. No case is
rrradc out rn thc Noticc that conditions of any noti{ication for exemption were not
satisfied. In any case, the goods cleared for home consumption by fi1ing Bills of Entry
have not been put under seizure, and these goods having been cleared for home

consumption, they cease to be "imported goods" as contemplated under Section 2(25)

of the Customs Act.

(iii) The goods have been assessed by proper Custom officers, and they have
been allowed to be cleared for home consumption in the normal course of assessment.
ln case of Manjula Showa Ltd. 2OO8 12271 ELT 33O, the Appellate Tribunal has held
that goods cannot be confiscated nor could arry duty be imposed when there was no

seizure of any goods. The Larger Bench of the Tribunal in case of Shiv Kripalspat Pvt.

Ltd. 2OO9 (235) ELT 623 has also upheld this principle.

16.7 Penalties:
The noticee submitted that the proposal for imposition of penalties under

Sectlons I i2(a) and 114A of the said Act a-re a-lso unjustified because there is no case

for impos.ing even a token penalty on them. The noticee quoted the principles as laid
down by the Honble Supreme Court in the land mark case of M/s. Htndustan Steel

Limited reported in 197a ELT (J1591 wherein the Hon'ble Supreme Court has held
that penalty should not be imposed merely because it was 1awful to do so.

15,8 IntereBt:
In respect of the dema:nd of interest the noticee submitted that -
(i) the proposal for recovery of interest under Section 28AA of the said Act is

also an action de-hors of any merit in law. The present one is not a case of any duty
not levied or short levied or erroneously refunded and hence Section 28AA of the Act is
not applicable. Since the goods imported by us were correctly classified, and duties
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leviable thereon have been assessed and paid, there is no non-levy or short levy as

regards importation of the goods in question. Interest liability would arise only when
any duty was liable to be paid as determined under Section 28 of the seud Act, and
therefore Section 28AA ofthe Act for interest is also not applicable in the present case;

(ii) As explained at the very beginning of this reply, the deman$ irl the
present case is that of IGST leviable under sub section (7) of Section 3 of the C:rstops
Tariff Act. Section 3(7) of the Act is the charging section for IGST on goods imported
into India, arld this is a separate levy independent of thb customs duty leviable under
section 12 of the Customs Act. For late payment of IGST Ieviable under 

'sub-sectibn. 
(7)

of Section 3 of the Customs Tariff Act, there.is no provision for charging -interbst.

lnterest is a separate levy, and a charging section or a charging provision for interest
must be present in the statute lelying the tax in case of late payrnent of such,tax by
 N  SSCSSEC

The noticee relied upon a judgement of the Honble Gujarat High Court in case of CCE,
Surat-I V/s. Ukai Pradesh Sahkari Khand Udyog Mandli Ltd. 2OLL 127 Ll ELT 32
(Guj,) wherein the Hon'ble Gujarat High Court has firmly held that interesi can br:

levied and charged on delayed payment of tax only if the statute that levies and
charges the tax makes a substantive provision in that beha-lf. The noticee also
referred to and relied upon a recent judgement of the Hon'ble Bombay High Court in
case of Mahindra & Mahindra Ltd. V/s. Union of India reported in 2o22 (1Ol Tax
Amendm€nt lrldia 212 - Bombay Hlgh Court, wherein the Hon1cle High Court has
held that in the absence of a specific provision relating to levy of interest in the
respective legislation, interest cannot be recovered by taking recourse to machinery
provisions relating to recovery of duty.

(iiil The noticee submitted that the methodolory and procedure for
reassessment of goods imported under AA Scheme are provided by the Government of
India vide Circular No.l6/2O23-Cus. This circular is issued pursuant to the direction
of the Hon'ble Supreme Court in para 75 of the judgment in cases of UOI & others
V/s. Cosmo Films Ltd. and others delivered on April 28, 2023 but the Honble
Supreme Court has not directed for recovery of interest while delivering thrs judgment,
and deciding the Revenue's appeals before it. The Hon'ble Supreme Court has directed
the Revenue to permit the noticee to claim refund or input credit (whichever applicable
and/or wherever custom duty was paid).

16,9 Revenue neutral situation:

The noticee submitted that the situation in their case is revenue neutral.
Therefore, there cannot be a-ny interest Liability only because the amount of IGST is
paid now owing to the iitigation about the legality and validity of the pre-import
condition. Amount of IGST, if paid at the time of import, was fully admissible as ITC
and as refund; and the amount of IGST now paid is also fully admissible as ITC and
refund. The Government has therefore erroneously and wrongly referred to payment
of interest vide para 5.2(c) of Circular No.l6/2O23-Cus. Inasmuch as such interest
Iiability could not have been imposed by the Government in this case of a torally
revenue neutral situation. The noticee relied upon on Time Limitation are like HMM
Limited - 1995 17 6) ELT 497 (SC), Padmini Products and Chemphar Drugs &
Liniments reported in 1989 (43) ELT 195 (SC) and 1989 (40) ELT 276 ISC) and others
referred to in submissions in this case.

17. Personal Hearing: Shri Paresh M Dave (Advocate)& Shri P P Jadeja (Tax
Consultant), the authorized representatives of M/s. Chiripal Poly Films Ltd attended
the Personal Hearing on 78.72.2023 and reiterated their earlier submissions dated
25.11.2023.

1E. Show Cause Notice No. VIII/48- 1751/Chiripal/Adj/Gr.Il/MCH/202),-22 dated
27.04.2022 issued by the Pr. Commissioner of Customs, Mundra for the import
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effected from Mundra Port (made answerable to Pr. Commissioner/Commissioner,
Customs, House, Ahmedabad vide Corrigendum Dtd.28.72.2O22 issued from F.No.
Gen/ADJ/COMM/265/2O22-Adjn). On the similar issue, Show Cause Notice No.
VIII/ 10-11lDRI-KZU /Commr. /O&A/2O2I-22 dated 1.6.09.2022 has been issued by
the Commissioner of Customs, Ahmedabad for import effected from ICD Khodiyar,
Hazira Port and Air Cargo, Ahmedabad wherein highest amount of duty is involved as
compared to Show Cause Notice dated 27.04.2022 issued by Pr. Commissioner,
Mundra. Therefore, following Para 11.5 of the Circular No. 1O531212017-CX dated
10.03 20 17 issucd b1' thc Ccntral Board of Excise ald Customs, New Delhi, I hereby
take up the said Show Cause Notice No. VIll148-17 51/Chiripa.l/Adj / Gr.lI IMCH 12027-
22 dated28. 12.2022 for adjudication.

19. Findings: I have carefu11y gone through the Show Cause Notice dated
27.O4.2022, written submission dated 25.71.2023 frled by M/s Chiripal Poly Films Ltd
alld records of personal hearing held on 18.72.2023.

20. I find from the records that the present Show Cause Notice dated 27.04.2022
has been retrieved from Ca-l1 Book for adjudication in view of Hon'b1e Supreme Court
decision dated 28.04.2023 in case of M/s. Cosmo Films Ltd. I also find that after
issuance of Show Cause Notice d,ated, 27 .04.2022, rJrc importer was informed vide
Ietter GEN/ADJ/COMMl265l2O22-Adjn-O/o Pr Commr-Cus-Mundra dated
1,8.1 | .2022 the reason for transfer of Show Cause Notice to Ca-1I Book as stipulated
under Sub -Sectron 9A of Section 28 of the Customs Act, 1962. Accordingly, the time
limit specified in Section 28 (9) ibid shall apply from the date when the reason
specified under Section 28 (9A) has ceased to exist i.e., with effect from 28.04.2023.

2L. The issues for consideration before me in the present SCN are as under:-

(i) Whether, the importer, during October13,2017 to January 9,2019 was
eligible for availing exemption under Notification No.18/2015 dated O1-

O4-2O75, as amended by Notification No.79/2O77-Cus, dated 13-10-
2077 on the inputs imported under Advalce Authorizalions without
fulfillment of mandatory ?re Import Condition?

(il) Whether the Duty of Customs amounting to Rs.1,43,9O,6621-as detailed
in the Notice is required to be demanded and recovered from them under
Section 28$l of the Customs Act,1962 alongwith Interest under Section
28AA of the Customs Act,7962?

(iil) Whether, subject goods having assessable va-1ue of Rs.7,99,48 ,121I -as
detailed in the Show Cause Notice, are liable for confiscation under
Section 1 1 1(o) of the Customs Act, ).962?

(iv) Whether the Duty of Customs amounting to Rs.1,39,38,827/- deposited
by them towards Customs Duty in the form of IGST should be

appropriated towards pa),ment of Customs Duty of Rs.1,43,90,6621-?

(") Whether amount of Rs.1,43,3E,992l-deposited by them towards interest
should be appropriated towards pa)rynent of interest?

("i) Whether the Pre-import condition has been fulfi1led in 1 Bill of Entry No.

6079600 dt. 21-04-2018, wherein amount of Custom Duty involved is
Rs.4,5 1,835/-and assessable value is Rs.25, 1O, 195/-?

Whether the noticee is liable to penalty under Section 114A of the
Customs Act, 1962?

(vii)
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(viii) Whether the noticee is liable to . penalty under Section 1 12(a) of the
Customs Act, 1962?

(rx) Whether Bonds executed by them at the time of iniport is enforceable in
terms of Section 143(3) of the Customs Act, 7962, for recovery of the
Customs Duty as mentioned above alongwith interest?

22. I find that Duty iiability with interest and penal liabilities would be relevant
only if the bone of the contention that whether the Importer has yiolated the
mandatory pre-import condition as stipulated in Notification No.79 12Q77-Cus, dated
13-10-2017 is answered in the affirmative. Thus, the main point is being taken trp
firstly for examination.

23, Genesis of Pre Import Condition:

23.1 Before proceeding to adjudication of the Show Cause Notice, Iet us frrstly go

through relevant provisions which will give genesis of 'Pre lmport Condition'.

23.l.lRelevant Para 4.O3 ofthe Foreign Trade Policy l2OL5-2Ol inter-alia states
that:-

An Aduance Authorbation rls issued to allow duty free import of inputs, which are
phgstcalty tncorporated in export product (making nonnal alloutance for wastagel. In.
add-ition, fuet, oil, energA, cato.l7sts tuhbh are consumed/ utilised to obtain export
product, mog also be allowed.. DGFT, by meons of PubLic Notice, mag exclude any
product(s) from puruieut of Aduonce Authonsation.

4 . 1 3 Pre-import condition in certain case s-

(t) DGFT mag, by Noti.i'lcatlon, impose pre-import cond.ition for inpub und.er
thls Chopter.

(ii) Import items subject to pre-import condition are li-sted in Appendix 4J or uill be as
indicated in Standard Input Output Norms (SION).

23.1.3Relevant Para 4.14 of the Foreign Trade Policy (2O15-2O) inter-alia states
that:-

4.74 Detalls oJ Dutles exempted.-

Imports und-er Aduance Authorisation are exempted from payment oJ Bo.sic Custotn-s
Dutg, Additional Custom-s Dufu, Education Cess, Anti-dumping DutA, Countetuatling
Dutg, Safeguard Dutg, Transition Product Spectfic Safeguard Duty, whereuer applbable.
Import agairust suppli.es couered under paragraph 7.O2 (c), (d) and (g) of FTP tuiLl not be
exempted. from poyment of applbable Anti-dumping DutA, Counteruatling Duty,
Safeguard Dutg and. Transition Product Spectftc Safeguard Duta, tf ang. Howeuer,
imports under Aduance Authori-sation for physical exports are also exempt from uthoLe of
the integroted tax and Compensotbn Cess leuiabLe under sub-sectian (7) and sub
section (9) respectiuely, of section 3 of the Custorns Tailf AcL 1975 (51 of 1975), os mo!/
be proutded tn the notification issued bg Department of Reuenue, and such tmports shaLl

be subiect to pre-import condition. Imports agatnst Aduance Authonsations for phgstcal
exports are exempted from Integrated Tox and Compensotinn Cess upto 31.O3.2O)B
onlg.
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23.1.2Relevant Pere 4.13 of the Foreign Trade Policy (2O15-2O) inter-alia atates
that:-



23.1.4 NOTIFICATION NO. 31 (RE-2OL3ll 2OO9-2O14 dated 1s August, 2O13:

In exerci-se of powers confened bg Section 5 of the Foreign Trade (Deuelopment
& Regulation) Act, 1992 (No.22 of 1992) read uith paragraph 1.2 of the Foreign
Trade Policg, 2009-2014, the Central Gouernment herebg notifi.es the follouLing
amendments in the Foreign Trade Polby (FTP) 2OO9-2O14.

2. After paro 4.1.14 of FTP a new para 4.1.15 i.s inserted.
"4 l.I5 Whereuer SION permits use of eitlTer (a) a generb input or (b) alternadue
inputs, unless the name of the speciJic input(s) [uthich has (haue) been used in
manufactuing the export productl gets indioated / endorsed in the releuant
shipping bill and these inputs, so endorsed, match the desciption in the releuont
bilt of entry, the concerned. Authori.sation u.till not be redeemed. In other words, the
narne/ desciplton ol Lhe Lnput used- (or to be used) in the Authorbation must match
exactlg the name/ desciption end.orsed in the shipping biLL At the time of dbcharge
of export obligation (EODC) or at the time of redemption, RA shaLl alloul onlg those
inputs u-.thich haue been specifrcallg indicated in the shipping bill."

3. Para 4.2.3 of FTP is being amended by adding the phrase "4.1.14 and
4. 1 . 15" in place of "and 4.1. 14". The amended para u.nuld be as under:
"Prouisions of paragraphs 4.1.11,4.1.12,4.1.13,4.1.14 and 4.1.15 of FTP sholl be
appticable for DFIA holder."

Effect of this Notification: Inputs actuollg used in manufacture of the4.

23.2 With the introduction of GST w.e.f 01-07-2017, Additional Duties of Customs
(CVD & SAD) were subsumed into the newly introduced Integated Goods ald Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of such Additional Duties of Customs. Accordingly,
Noti{ication No.2612077 -Customs dated 29 J.une 2077 , was issued to give effect
to the changes introduced in the GST regime in respect of imports under
Advance Authorization. The corresponding changes in the Policy were brought
through Trade Notice No.11/2018 dated 30-06-2017. I find that it is pertinent
to note here that while in pre-GST regime blanket exemption was allowed in
respect of all Duties leviable when goods were being imported under Advance
Authorizations, contrary to that, in post-GST regime, for imports under
Advancc Authorization, the importers were required to pay such IGST at the
time of imports and then they could get the credit of the same.

However, subsequent.[y, the Govemment decided to exempt imports under
Advance Authorizations from paJ,.rnent of IGST, by introduction of the Customs
Notification No.79/2O),7 dated 13-10-2O17. However, such exemption from the
payment of IGST was made conditiona.l. The said Notification No.79/201.7 dated 13-

1O-2O17, was issued with the intent of incorporating certain changes/ amendment in
the principal Customs Notifications, which were issued for extending benefit of
exemption to the goods when imported under Advance Authorizations.

23.2.1 D.G.F.T. Notification No. 33/2O15-2O2O dated 13.1O.2O17 amended the
provisions ofPara 4.14 ofthe Foreign Trade Policy 2Ol5-2O which read as under:

Pata 4,14 is amended to read as under:

"4. 14: Details of Duties exempted
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lmports under Advance Authorisation are exempted from payment of Basic
Customs Duty, Additiona.l Customs Duty, Education Cess, Anti-dumping Duty, '
Countervailing Duty, Safeguard Duty, Transition Product Specific Safeguard
Duty, wherever applicable. Import against supplies covered under paragraph
7.O2 (cl, (d) and (g) of F"lP will not be exempted from pavment of applicabld
Anti-dumping Dutlz, Countervailing Duty, Safegudrd Duty and Transition
Product Specific Safeguard Duty, if. arry. However, imports under Advance
Authorization for physical exports are also exempt from whole of the integrated
tax and Compensation Cess leviable under sub-section (7) and sub-se'ction (9)

respectively, of section 3 of the Customs Tariff Act, 1975 (51 of 1975), as may
be provided in the notilication issued by Department of Revenue, and such
lmports shall be subject to pre-import condition.'

23.2.2Notification No.- 79l2Ol7 - Customs, Dated: 13-1O-2OL7. The relevant
amendment made in Principal Notification No. 18/201S-Customs dated 01.04.2015
vide Notification No. 79 /2017 - Customs, Dated: 13-IO-2017 is as under:

: Table:-

Amendments

(s)

18/ 201s-
Customs, dated.
the I st April,
2O 1 5 luide
number G.S.R.
254 (E), dated.
the 1 st April"
20lsl

In the said notification, in the opening poragraph,- (a) ......

(b) in conditbn (uiii), after the prouiso, the follotuing proubo
shall be inserted, namely:-

"Prouid.ed further that notuitlstanding anything eontained
hereinaboue for the soid authorisations u-.there the exemption

from tntegrated tax and tlrc goods and seruices to-r
compensatton cesslcuiable thcreon under sub *:r:tir.,n (7) tttrtl
sub-section (9) of sectlon 3 of the said Customs Tariff Act,
ha,s been avqlled, the export obllgation shall be fulfilled.
bg phgsical exports onlg;";

k)

(c) after condition (xi), the following conditions shall be inserted,
namelg :-

'(xii) that the exemption from integrated tox and the goods and
seruires tqx compensation cessleuiable thereon under sub
section (7) ond. sub-section (9) of section 3 of the srrid
Customs TartlJ Act shall be subject to pre-import
condition;

23.3 Further, I find that Notifrcation No.01/2019-Cus. dated 10.01.2019
removed/omitted the 'Pre Import condition' laid down vide Amendment Noti[rcation
No. 79/2077- Cus dated 13.10.2017 in the Principal Notification No. 18/20 15 Cus
dated 01.04.2015.

(1) (2)

I
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2.

23.4 Tbe High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
reported as 20I8 (19) G.S.T.L. 637 (Mad.)on the issue under consideration held that:-



"pre-import simply means import of raw materials before export of the
finished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

23.5 I find that thc Importcr has taken plea that meaning of phrase 'Pre-import
Condition'was neither dehned in the FTP policy nor in the notification. I find that 'Pre-
Import Condition'is unambiguous word/phrase. Further, I frnd that the defrnition of
pre-import directly flows from Para 4.03 of the Foreign Trade Policy (2015-
2O)[erstwhile Pa:.a 4.1.3 of the Policy (2OO9-l4l] wherein it is said that Advance
Authorizations are issued for import of inputs, which are physically incorporated in
the export goods allowing legitimate wastage. Thus, this Para specifica.1ly demands for
such physical incorporation of imported materiaLs in the export goods- And the same
is only possible, when imports are made prior to export. Therefore, such
Authorizations principally do have the pre-import condition in-built, which is required
to be followed. In the instant case, it is undisputed fact that the Importer has not
complied with the Pre-Import Condition as laid down vide Exemption Notification No.
18l2Ol5 dated 01-04-2015, as amended by Notification No.79/2077-Cus, dated 13-
10-20t7.

23.6 Irurther, I find that this issue is no longer res-integro in as much as Honble
Supreme Court in the case of Union of India Vs. Cosmo Films Ltd reported as 2023
(72) GSTL 147 (SC) has overmled judgment of Honble High Court of Gujarat arld has
held that pre-import condition, during Octobet,2oLT to January,2o19, in Advance
Authorization Scheme was valid. Relevant Paras of the decision are as under:

69.The object behind imposing the 'pre-import condition' is discernibie from
Paragraph 4.03 of FTP and Annexure-4J of the HBP; that only few articles were
enumerated when the PTP was published, is no ground for the exporters to
complain that other articles could not be included for the purpose of

'pre- import condition'; as held earlier, that is the import of Paragraph 4.03(i).
The numerous schemes in the FTP are to maintain an equilibrium between

exporters'claims, on the one hand and on the other hand, to preserve the
Revenue's interests. Here, what is involved is exemption and
postponement of exemption of IGST, a new levy altogether, whose

mechanism was being worked out and evolved, for the first time. The plea of
impossibility to fulhl 'pre-import conditions' under old AAs was made, suggesting
that the notifications retrospectively mandated new conditions The exporter

respondents' argument that there is no rationalefor differential treatment
of BCD arrd IGST under AA scheme is without merit. BCD is a
customs lely at the point of import. At that stage, there is no

question of credit. On the other hand, IGST is levied at multiple points (including at
the stage of import) and input credit gets into the stream, till the point of end user.
As a result, there is justification for a separate treatment of the two levies.
ICST is levied under the IGST Act, 2Ol7 and is collected, for convenience, at the
customs point through the machinery under the Customs Act, 1962. The
impugned notifications, therefore, cannot be faulted for arbitrariness or under

classification.

7O. The High Court was persuaded to hold that the subsequent notification
of 10- 1- 20 19 wrthdrew the 'pre-import condition' meant that the Union
itself recognized its unworkable and unfeasible nature, and
consequently the conditlon should not be insisted upon for the period it
existed, i.e., after 13-10- 2017. This Court is of the opinion that the
reasoning is faulty. It is now settled that the F-IPRA contains no power to
frame retrospective regulations- Construing the later notification of 10-1-
2019 as being effective from 13-10- 2017 would be giving effect to it from
a date prior to the date of its existence; in other words the Court would impart
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retrospectivity. ln Director General of
&ors. [2015 (15) SCR 287 = 2015 (

that :

Foreign Trade &Ors. v Kanak
s26l E.L.T.26 (S.C.)l this

Exports
Court held

through
Therefort,'

"section 5 of the Act does hot give any such power specifically.to the '

Central Government to make rules retrospective. No doubt,,this Section confer
powers upon the Centra.l Government to 'amend' the policy which has
been framed under the aforesaid provisions. Hgwever, .that by. itqell

would not mean that such a provision empowers the Government to do so
retrospective."

71. To give retrospective effect, to ttre. notification of 10-1-2019
interpretation, would be to achieve what is impermissible in |aw.
the impugned judgment cannot be sustained on this score as u'cll

75, For the foregoing reasons, this court hofds that the Reuenub h)s to

succeed. The impugned judgment and orders of the Gujarat High Court are
hereby set asi.d.e. Hotueuer, since the respondents were enjoying'inteim
orders, till the impugned judgments were delivered, the Reuenue b
directed to permit them to claim refund or iry)ut credit (whbhever applbable
and/ or uhereuer customs dutg uas paid). For doing so, the respondents.
shall approach the juri-sdictional Commissioner, and applA with documentary
euil-ence within s* weeks from the date of thi-s judgment. The cloim for
refund/ credit, shall be examined on their meits, on a case-by-ccise basis.
For the sake of conuenience, the reuenue shaLl direct the oppropiate
procedure to be folloued, conuenicntly, through a circular, in thi-s regord."

23.7 I find that based on the decision of Hon'ble Supreme Court in a-foresaid case of
Union of India Vs. Cosmo Films Ltd, CBIC issued Circulat No. l6/2O23-Cus dated
07.06.2023 which is reproduced as below:

Import - Pre-import condition incorporated in Foreign Trade Policy and Haldbook of
Procedures 2Ol5-2O - Availing exemption from IGST and GST Compensation Cess -
Implementation of Supreme Court direction in Cosmo Films case I

M.F. (D.R.) Circular No. 76/2O23-Cus., dated 7 -6-2023

F. No. 605/ 1 t I 2]23-DBK/ 569

Government of India

Ministry of Finance (Department of Revenue)

Central Board of lndirect Taxes & Customs, New Delhi

Subject : Implementation of Hon'ble Supreme Court direction in judgment dated
28-4-2023 in matter of Civil Appeal No. 290 of 2023 relating to 'pre-import condition' -

Regarding.

Attention is invited to Hon'ble Supreme Court judgment dated 28-4-2023 in matter of
Civil Appeal No. 290 of 2023 (UOI and others v. Cosmo Films Ltd.) IQO23\ 5 Centax 286
(S.C.) = 2023 (72) G.S.T.L. 417 (S.C.)l relating to mandatory fulfilment of a 'pre-impon
condition' incorporated in para 4.14 of FTP 2015-20 uide tbe Central Government
(DGFT) Notifrcation No. 33/2O15-2O, dated 13-10-2017, and reflected in the
Notilrcation No. 79/ 2017-Customs, dated 13-LO-2O17, relating to Advance
Authorization scheme.

2. The FTP amended on 13-10-2017 and in existence till 9-1-2019 had provided that
imports under Advance Authorization for physical exports are also exempt from whole
of the integrated tax and compensation cess, as may be provided in the notrfication
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issued by Department of Revenue, arrd such imports shall be subject to pre-import
condition.

3. Hon'ble Supreme Court has allowed the appeal of Revenue directed against a
judgment and order of Honble Gujarat High Court [2019 (368) E.L.T. 337 (Guj.)]
which had set aside the said mandatory fulIilment of pre-import condition. As such,
this implies that the relevant imports that do not meet the said pre-import condition
requirements are to pay IGST and Compensation Cess to tlat extent.

4. While allowing the appeal of Revenue, the Honble Supreme Court has however
directed the Revenue to permit cla.im of refund or input credit (whichever appl.icable
and/or wherever customs duty was paid). For doing so, the respondents sha.ll
approach the jurisdictional Commissioner, and apply with documenta4r evidence
within six weeks from the date of the judgment. The claim for refund/credit, sha-l1 be
examined on their merits, on a case-by-case basis. For the sake of convenience, the
revenue sha.11 direct the appropriate procedure to be followed, conveniently, through a
circu'lar in this regard.

5.1 The matter has been examined in the Board for purpose of carq.ing forward the
Hon'ble Supreme Court's directions. It is noted that -

(a) ICES does not have a functionality for pa).rnent of customs duties on a bill of entry
(BE) (unless it has been provisionally assessed) after giving the Out-of-Charge (OOC) to
the goods. [n this situation, duties car be paid only through a TR-6 cha-1lan.

(b) Under GST law, the BE for the assessment of integrated tax/ compensation cess on
rrnporLs is one of the documents based on which the input tax credit may be availed
by a regrstered person. A TR-6 challal is not a prescribed document for the purpose.

(c) The nature of facility in Circular No. 11/2015-Cus. (for suo moh-L payment of
customs duty in case of bona fide default in export obligation) [2015 (318) E.L.T. (T1 i)]
is not adequate to ensure a convenient transfer of relevant details between Customs
and GSTN so that ITC may be taken by the importer.

(d) The Section 143AA of the Customs Act, 1962 provides that the Board may, for
the purposes of facilitation of trade, take such measures for a class of importers-
exporters or categories of goods in order to, inter alia, maintain transparency in the
import documentation.

5 2 Keeping above aspects in view, noting that the order of the Honble Court shall
hque t;qar-rIrg.-qn_t4pqlters others than the arrd for purpose of carrying
forward the Hon'ble Court's directions, the following procedure cal be adopted at the
port of import (POI) :-

(a) for the relevant imports that could not meet the said pre-import condition
and are hence required to pay IGST and Compensation Cess to that extent, the
importer (not limited to the respondents) may approach the concerned
assessment group at the POI with relevant details for purposes of payment of the
tax and cess along with applicable interest.

(b) the assessment group at POI sha-ll cancel the OOC and indicate the reason in
remarks. The BE sha.ll be assessed again so as to chaige the tax and cess, in
accordance with the above judgment.

(c) the payment of tax ald cess, along with applicable interest, shall be made
againsl the e]ectronic challan generated in the Customs EDI System.

(d) on completion of above pa).rnent, the port of import sha-ll make a notional OOC
for the BE on the Customs EDI System [so as to enable transmission to GSTN portal
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of , inter alia, the IGST and Compensation Cess amounts with their date of payment
(relevant date) for eligibi[ty as per GST provisionsl.

(e) the procedure specifred at (a) to (d) above can be applied once to a BE.

6. 1 Accordingly, the input credit with respect to such assessed BE sha.ll be enabled
to be available subject to the eligibility and conditions for taking input tqx credit undet
Section 16, Section 17 and Section 18 of the CGST Act, 2Ol7 and rlles made
thereunder.

6.2 Further, in case such input tax credit is utilized for payment of IGST on outward
zero-raled supplies, then the benefit of refund of such IGST paid may be available t<r

the said registered person as per the relevant provisions of the CGST Act,'2017 aqd
the rules made thereunder, subject to the conditions and restrictions provided therein.

7. The Chief Commissioners are expected to proactively guide the Co'mmissioners
arrd officers for ironing out any local level issues in implementing the broad procedure
described in paras 5 and 6 above and ensuring appropriate convenience to the trade
including in carrying out consequential actions. For this, suitable Public Notice and
Standing Order should be issued. If any difficulties are faced that require attintion oi
the Board, those can be brought to the notice.

23,8 Further, I find thatDGFT have issucd Trade Notice No. 712023 24 dillcd
08.06.2023, saying that "all the imports made under Advance Authorization Scheme
on or after 73.10.2077 and upto and including 09.01.2019 which could not mect thc
pre-import condition may be regularized by making payments as prescribed in the
Customs Circular".

23.9 Thus, from the frndings and discussion in Para 23 to 23.8 above, I lind that
there is no dispute that the said importer has failed to comply with the mandatorv
conditions of ?re-Import' while claiming the benefit of Exemption from IGST and
Compensation Cess under Exemption Notification No. 18/2015 dated 01-04-2015, as
amended by Notification No.79/2O77-Cus, dated 73-70-2017 during the penod from
Octoberl3, 2017 to Jaluary 9,2079, in Advance Authorization Scheme.

24. The payments of the duty & interest made by M/s Chiripal Poly Films Ltd:

24.1 During the course of investigation, I find that thc importcr hiLs rnadc pa-\'rncn1

of IGST of Rs.1,39,38,827 | - along with interest of Rs.1,43,38,992t -in respect o[ l0
Bill of Entries. Further, I lind that in respect of remaining 01 Biltr of Entry wherein
IGST involved is Rs.4,51,E35/- the pre-import conditions is not violated as detailed in
Sr. No. I ofthe Table below-

This Bill of Entry have not violated the pre
import conditions as t he imports were
made prior to the exports in terms of the
Letter
F.No.CUS/APR/MISC I 12639 1 2O23-Gr 5-
6-0l o Pr Commr-Cus-Mundra dated
O9.O4.2O24 issued by the Assistant
Commissioner of Customs, Customs
House, Mundra. The IGST amount involvcd
in this BoE is Rs.4,51,835/-.

IGST amount of Rs. 1,39,3E,E27 I - has

Sr
No

1

2

Assessable
Value as

per SCI{ in
Rs

IGST
demanded
as per SCN

ln Rs

6079600 2t -o4-2018 25,10,195 4.5 r .835

37 647 68 26-10-2017 47 ,33,933 8,52,108
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62,69,O71 tt,24,433

23,7 4,8t1,

07 05 2018 52,17,lO9 9,39,080

49,29 ,239 8,87 ,263

1,35,97,1 1

1 24,47 ,480

' 3 I s2r897l I rs-oz-zora I zs,zo,s+s I +,ss,oss I been paid for duty forgone vide these 10

BoEs.

1 r,86,60,80
9 33,58,9465625959 17 -03-2018

6

7

5 5646888 l9 03-2018

61 I 1305 24-04 2018 |

1,3 1,93,39
4

6262692 05 05 2018 34,7 a,O7 3

8

9

6271898

645569l 20-o5-2018

10
7911042 04 09-2018

I I ql605lfi 22 0c) 201 8 48,38,639 8,70,955

Total

25. Whether the Duty of Customs amounting to Rs.1,43,90,6621- as detailed
in the Notice is required to be demanded and recovered from them (invoking
extended period) under Section 286l of the Customs Act, L962 and whether
Bonds executed by the Importer at the time of import should be enforced in
terms of Section 143(3) of the Customs Act, L962, for recovery of the Customs
Duty alongwith interest?

25.1 I find that it would be worth to reiterate that the Hon'b1e Supreme Court in case
of Union ol lndia Vs. Cosmo Films Ltd has overruled judgment of Honble Gujarat High
Court and held that pre-import conditions, during Octoberl3, 2O),7 to January
9,2019 , in Advance Authorization Scheme was valid. Thus, I find that the Hon'ble
Supreme Court has settled that IGST and Compensation Cess involved in the Biils of
Entry fi1ed during OctoberT3,2077 to January 9,2019 is required to be pajd on fajlure
to compliance of 'Pre Import Condition as stipulated under Exemption Notification No.

18/2015 dated 01-04-2015, as amended by Notification No.79/2077-Cus, dated 13-
1O-2O17. I find that it is undisputed fact that the said Importer has failed to fulfrll and
comply with 'Pre Import condition' incorporated in the Foreigrr Trade Policy of 2015-
2O2O and Handbook of Procedures 2O|5-2O2O by DGFT Notification No. 33/2015-20
arrd Customs Notification No.18/2015 dated 01-04-2015, as amended by Notification
No.79/2077-Cus, dated 13-1O-2O17. Further, I lind that lmporter is well aware of the
rules and regulation of Customs as well as Exim Policy as they are regularly importing
the goods under Advance Authorisation arrd they were fuliy aware that the goods being
cleared from Customs was not fulfilling pre import condition as they have already filed
rhc Shipprng Biil to this effccl and goods have zrlready been exported. Thus, it proves
beyond doubt that goods imported under subject Bills of Entry were never used in the
goods already exported. Thus, I find that the Importer with clear intent to evade the
payment of IGST and Compensation Cess, have suppressed the facts of export without
compliance of Pre- Import condition from the Department while filing Bills of Entry
under Advalce Authorization. I Iind that where the importer has complied with the
pre-import conditions in respect of O1 BoE wherein IGST involved isRs.4,51,835/-
requires to be dropped from the Customs Duty demald of Rs.1,43,9O,6621- as
demanded in the Notice. Therefore, extended period is rightly invoked ald therefore
differential Customs Rs.1,39,38,827/-(Rs,1,43,9O,662 - Rs.4,51,835! is required to
be recovered under Section 28 $l of the Customs Act, 1962 along u'i th applicable
interest under Section 28AA of the Customs Act,1962.

r,43,90,66
2
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25.2 Further, without prejudice to the demand under Section 28 (4) of the
Customs Act,l962, I {ind that in the presen! case, thc importcr has also fi1cd Bond
under Section 143 of the Customs Act, for the clearance of imported goods under
Advarce Authorization availing the benefit of exemption under Customs Notihcation
No.18/2015 dated 01-04-2015, as amended by Notification No. 79 /2.017-Cus, dAted
73-70-2077 . Sub Section (1) of Section 143 explicitly says that "Where this Act.or.anA
other lanu requires anything to be done before o person can import or export ong goods
or cleor ang goods from the control of offtcers of custottl-s and the [Assistont
Commissioner of Custom.s or Deputg Commissioner of Customsl is satisfied that hauing
regard to the circum.stances of the case, such thing cannot be done before such tmport,
export or clearance u-tithout detriment to thot person, the [Assi-stant Commissioner of
Custom-s or Deputa Commbsioner of Customsl may, notwithstanding anything contained
in tltb Act or such other law, grant leaue for suclt import, export or clearance on the
person executing a bond in such amount, uith such suretA or secuitA ond subject. to

such condittons as the [Assi.stont Commi-ssinner of Customs or Deputg Commi:;sioner of
Customsl approues, for the doing of that thing uithin such time after the import, export
or clearonce as maA be specified in the bond". On perusal of language of the Bonds
fi1ed by the Importer, I frnd that conditions are explicitly mentioned in Bond. The
wording ald condition of Bond inter a-Iia is reproduced below:

WHEREAS we, the obligor (s) have imported the goods listed in alnexure- 1 availing
customs duty exemption in terms of the notification of the Government of India in
Ministry of Finance (department of revenue) No.O18/2015 dated 01.04.2015
(hereinafter referred to as the said Notification) against the Advance License No.
(hereinafter as the iicense) for the import of the goods mentioned there in on the terms
and conditions specified in the said notification and license.

"NOW THE CONDITIONS OF THE ABOVE BOND ARE THAT:-
1. I/We, the obligor(sl fulfill the conditions of the said notilication and shall
observe and comply with its terms and condition.
2.We the obligor shall observe all the terms afld conditions specified in the
license.
J.,,,

4...
S.We, the obligor, shall comply with the conditions stipulated in the said Import
& Export Policy as amended from time to time,
6....

It is hereby declared by us, the obligor(s) and the Government as follows:-

1 . The above written Bond is given for the performarce of an act in which the
public are interest.
2. The Government through the commissioner of cuatoms or any other
offrcer of the Customs recover the same due from the Obligor(s) in the manner
laid sub-section (1)of the section 142 of the customs act,7962."

25.3 I frnd that no time limit is prescribed for recovery of any liability in case of Bond
filed under Section 1a3 (1) of the Customs Act,7962 as it is continuous liability on the
part of the importer to follow the conditions prescribed in the Bond. I find that the said
importer is obliged to follow the conditions of the Bond. Therefore, I find that by
fi1ing the Bond under Section 143, said Importer is obliged to pay the consequent duty
liabiLities on noncompliance/failure to fulfill the conditions of the Notrfication.
Therefore, I find that without prejudice to the extended time limit envisaged under
Section 28 (4) of the Customs Act, 7962, said Importer is liable to pay differential duty
of Rs.1,39,38,827/-(Rs.1,43,90,662 - Rs.4,51,835) alongwith interest. Further, I
find that the importer has paid the differentia.l duty Rs.1,39,3A,A27 l- alongwith
interest of Rs.1,43,38,9921-. In view of this, I frnd that without prejudice to thc
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Provisions of Section 28 gl of the Customs Act, 7962, the Bond frled by the importer
may be enforced.

25.4 The importer has contended that imposition of interest on the proposed
demand is wholly without jurisdiction ald illegal as IGST on imports is leviable under
Section 3(7) of the Customs Tariff Act and there is no statutory provision providing for
levy of interest in case of delayed payment of duty under the Customs Tariff Act and
therefore interest as proposed is not leviable. In this regard, I find that based on the
drscussions rn the foregoing paras, I have already held that the demand rn the present
case is recoverable from them under the provisions of Section 28(4) of the Customs
Act, 7962. Section 28AA ibid provides that when a person is liable to pay Customs
Duty Rs.1,39,38,827l-[Rs.1,43,90,662 - Rs.4,51,8351 in accordance with the
provisions of Section 28 ibid, in addition to such Duty, such person is a.1so ljable to
pay interest at applicable rate as well. Thus the said Section provides for pal,rnent of
interest automatically aJong with the Duty confirmed/determined under Section 28
ibid.

25.5 Further, Section 28AA ibid provides that when a person is 1iab1e to pay Duty in
accordance with the provisions of Section 28 ibid, in addition to such Duty, such
pcrson is also liable to pay interest at applicable rate as wel1. Thus the said Section
provides for paJ,,ment of interest automatically along with the Duty
conhrmed /determined under Section 28 ibid. I have already held that Customs Duty
:s liahlc ,.o bc recovercd under Section 28(4) of the Customs Act, 1962. Therefore, I

find that differential Customs Duty of Rs.1,39,38,E27 | -1Rs.L,43,9(),662
Rs.4,51,8351is required to be demalded and recovered as determined under Section
28 (8) of the Customs Act, 1962 alongwith Interest under Section 28AA of the Customs
Act, 1962.

25.6 | find that, it is not in dispute that the importer had imported the goods

claiming the benefit of Notification No.18/2015 dated 01.04.2015 under Advance
Authorization. Condition (iv) of the Notification No.18/2015 dated 01.04.2015 says
that "(iv) that in respect of imports made before the discharge of export obligation in
full, the importer at the time of clearance of the imported materials executes a bond
with such surety or security and in such form and for such sum as may be specified
by the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be, binding himself to pay on demand an amount equal to the duty
levrable, but for the exemption contained herein, on the imported materials in respect
of which the conditions specified in this notification are not complied with, together
with interest at the rate of fifteen per cent per zulnum from the date of clearance of the
said materials;".

25.7 The importer has also placed reliance on the judgement of Hon'ble Gujarat High
Court in case ofCCE, Surat-I V/s. Ukai Pradesh Sahkari Khand Udyog Mandli Ltd.
2OlL 127 Ll E,LT 32 (Guj.) wherein the Honble Gujarat High Court has held that
interest can be levied and charged on delayed payment of tax only if the statute that
levies arrd charges the tax makes a substantive provision in that behalf. The importer
has also placed reliance on the judgement of Hon'ble Bombay High Court in the case
of Mahindra and Mahindra Ltd. vs, The Union of India and Ors. WP No. 1848 of
2OO9 decided ot LS.9.2O22wherein penalty and interest demanded was set aside in
the absence of provision under Section 3 for Additiona.l Duty of Customs, Section 3A
lbr Spccial AddiLional Duty under the Customs Tariff Act, 797 5 or Section 90 of the
Finarce Act, 2000 that created a charge in nature of penalty or interest. They have
further stated that this judgement has been alfirmed by Hon. Supreme Court and the
Special kave Petition frled by the Union of India has been dismissed by order dated
28.7 .2023. I find that this contention is not acceptable as the said decision is with
regard to pre-GST era. Period covered in the said decision was November'2OO4 to
Janwary'2OO7 and period covered in present case is 13.10.2077 to 09.01.2019. The
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Said decisions of Mahindra & Mahindra Ltd reported in 2023 3 n 267 (Bom.)

&CCE, Surat-I V/s. Ukai Pradesh Sahkari Khand Udyog Mandli Ltd,.2OlL 127ll
ELT 32 (Guj.)relied on by the importer is distinguishable on following grounds.

In the instant case, IGST has been demanded under Section 28 of the Customq
Act, 1962 as weII as by enforcement of Bond under S'ection 143 of the Custolns
AcI, 1962. ln this case, the importer has execrlted Bond before thi propep

' 'l
oilicer binding himself to pay duty alongwith interest in case the importer'fails
to comply with the condition of Borld. As the importer failed to fulfrl the
condition of the bond i.e failed to comply with mandatory 'pre-import' cQndition
specified under the Notifrcation, therefore, the importer is liable to pay duty.
alongwith interest in terms of the condrtions o[ the Bond as specrfied under
Section 143 ofthe Customs Act, 1962.

In the case of Mahindra & Mahindra Ltd, no such .Bond was eiecuted
before the proper oflicer.

In the case of Mahindra & Malindra Ltd, the issue under dispute was chEr[ing
Section for interest and penalty. According to the Department, the charging
Section for imposition of CVD, SAD & Surcharge was Section 12 of the Customs
Act, 7962. Hon'ble Court held that charging section for imposition of CVD, SAD
& Surcharge was Section 3(1) of Customs Tariff Act, 1975, Section 3(A) of
Customs Tariff Act, 1975 and Section 19 (1) of the Finance Act,200O
respectively which did not have provisions for imposition of penalty ard
interest.

In the instant case, the demald of IGST has been made in terms o[
provision of IGST Act, 2017 and the charging Section for IGST on import is

Section 5(1) of the IGST Act, 2017, Relevant Para of Section 5(1) of the IGST
Act, 2077 is re produced as under:

"SECTION 5. Lewy and collectlon.
(1)

Provided that the integated tax on goods fother than the goods as mag be
notified by the Gouernment on the recommendations of the Councitl imported into
India sha-lI be levied and collected in accordance with the provisions of section

3 of the Customs Tariff Act, 1975 (51 of 1975) on the value as determined under
the said Act at the point when duties of customs are levied on the said goods
under section 12 of the Customs Act, 7962 (52 of 1962\."

Hon'ble Supreme Court in the case of Cosmo Films Ltd has held that 'IGST is
levied under the IGST Act, 2077 and. is collected., for convenience, at the
customs point through the machinery under the Customs Act, 1962."

25.8 I also find that Hon'ble Supreme Court on 1 1-3-2016 dismissed Civil Appeal
Iiled by Atul Kaushik (Oracle India Ltd) reported tn Oracle India Pvt. Ltd. v .

Commissioner - 2016 (339) E.L.T. A136 /S. C..// against the CESTAT Final Order Nos.
A/52353-52355/201S-CU(DB) dated 29-7-2015 as reported in 2015 (330) E.L.T.417
(Tri,-Del.| (Atul Kaushik v. Commissioner) holding that " We see no reason to
interfere with the impugned order passed by Customs, Excise & Service Tax Appellate
Tribunal". Releva:nt Para of the decision of Fina.l Order Nos. A/52353-52355/2015-
CU(DB) dated 29-7-2O15 of CESTAT reported in 2015 (330) E.L.T, 417 (Tri.-Dcl.l (Atul
Kaushik v. Commissioner) is re-produced as under:

'16. The appellants haue abo contend.ed that penaltg, tnterest and confiscation cannot
be tnuoked in respect of euasion of counteruailing dufu (Leuied under Section 3 of the
Customs Tanff Act, 1975) on tlrc ground that the proulsions relatinq to these a.speca.s

haue not been bonowed into Sectton 3 of the Customs Tanff Act, 1975. In support of the
principle that the penalty cannot be leuied in the absence of penalty prouision hauing
been borrowed in a partirular enactment, the appellants cited the judgments in the case
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of Khemka & Co. (supro) and Honeer Silk Mrlls Put. Ltd. (supra). We are tn agreement
with thi.s proposttion and therefore ue refrain from dl)scussing the said judgments. The
appellants also cited the judgment in the cose of Supreme Woollen Mill.s Ltd. (supra),
Silkone International (supra) and seueral others tn aduance the proposition that penaLtg
prouisions of Custom-s Act were not applbable to the cases of non-pagment of anti-
dumping duty and that the same pinciple b opplicable uith regard to Leuiabilifu of
interest [India Carbon Ltd. (supra) and V.V.S. Sugar (supra)]. We haue perused these
judgments. Mony of them deaLt with Anti-dumping dutg/ SpeciaL Additianol Dufu (SAD)

leuiable under uaious sections (but not Section 3) of Customs Tariff Act, 1975 and in
tlose sections of the Customs Tanff Act, 1975 or in the said Act itself, duing the
releuont peiod, there u)as no prouision to applA to the Anti-dumping dutA/ SAD the
prouisions of Customs Act, 1962 and the ntles and regulations made thereunder
inc\uding those relattng to interest, penaltg, confi.scation. In the cose of Pioneer Silk Mills
lstprel. the rlutq inrnlue,d uas the one leuied under the AdditionaL Duttes of Excise
(Goods of Special Importance) Act, 1957 and its Sectinn 3(3) onLg borroued the
proui,sions relating to leug and coLLection from the Central Excise Act, 1944 and in uiew
of Lhat it tuos held tltat the prouisbns relating to conftscation and penalty couLd not be

applied with regard to the duties collected under the sai.d Act of 1957. None of these
judgments actuallg deal with the CW leuied under Section 3 of the Customs Tariff Ac|
1975. The impugned counteruailing dutg utas leuied. under Section 3 of Atsbms Taiff
Act, 1975. Sub-section (8) of Section 3 of the said Act euen during the reLeuant penod
stipulated os under : -

"5. 3(8) The prouisions of the Customs Act, 1962 and the ntles and regulation s made
thereunder, including those relating to d.ra utbacks, refunds and exemption from duties
slnll, so for as maA be, opplg to the dufu chargeable under thi.s section os theg apply in
relntion to the duties leuiable under that Act."

It ts eutdent from Section 3(8) of the Cusfoms Taiff Act, 1975 quoted oboue that all the
prouisions of Customs Act, 1962 and the ntles and requlations made thereunder haue
been clearLu borroued into the soid Sectbn 3 to applu to the impuqned CVD ond so it i.s

obuious that proui.sions relatinq to fine, penoltu and inte st contained inre

We mus hotueue mention that in case o

Cus tofits Act.

t. Torent Pharma Ltd. u. CCE Sura
CESTAT set astde penaltu for euasion of Anti-du MDLNA dutu. CVD and SAD 16 oloara

bonoued in the respectiue sections of Customs Taiff Ac/- 1975 under uhbh these

intemal contraction inasmuch as CESTAT itself in para 14 of the said iudqment had
ressel u taken note o theexl) f ct that uide Section 3 o tlTe Custoils Ta Ac 1975

the prouLsions of Customs Act, 1962 and the rules and requlations made thereunder had
been made a licable to CVD cha ed nder Section 3 o Customs Ta A 1975 Inu

ue hold that Lhis contention of the appellont b leqallu nottlLc Lult of tltis qrutlu si:s,

sustainabte. "

Thus, the said order of Tribunal has been a-ffirmed by the Honble Supreme
Court whereas Special Leave Petition in case of Mahindra & Mahindra Ltd bearing
Diary No. 18824/2023 has been dismissed by Hon'ble Supreme Court holding that
"No merit found in the Special Leave Petition". Whereas, the Honble Supreme Court
has dismissed the Civil Appeal filed by Oracle India Pvt. Ltd (AtulKaushik) against the
CESTAT Final Order Nos. A/52353-52355/201S-CU(DB) dated 29-7-2015.

In the case of Workmen of Cochin Port Trust Vs. Board of Trustees of the
Cochin Port Truat and Another 1978 AIR 1283, the Hon'ble Three Judges Bench
held as under:

"The effect of non speaking order of di,smi-ssal u.tithout anAthing more indicating the
grounds or reasons o/ its dlsmissal must bg necessary implicotion be taken to haue
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decided that it was not a fit case where special leaue should be granted. It may be due
to seueral reasorts. It may be one or rr@re. It mag aLso be that the merits of the aword
were taken into consid-eratian and thb Court felt that it did not require any interference. .

But since the order i.s not a speaking order it i.s diffrcult to accept the argiment ihat it
must be deemed to haue necessarily deci.ded implicitly all tlle questions in relatiotu to the

i'lmeits of the auard," 
,

The dbmissal of special leaue petition by the Supreme Court by a non-speaking ord; oI
drlsmr3sal uhere no reasons were giuen does not constitute res judicata. All that can be
sai.d- to haue been decided bg the Court i-s that it u)as not a.ftt casb uhere special leaue
should be granted."

25.9 I find that the said importer has cited the decision of Hon'ble Gujara('High
Court in case of Maxim T\rbes Compaly Rn. Ltd. v. Union of India 

-reported as 20 i9
(368) E.L.T. 337 (Guj.) and have contended that the 'Pre import cond
vires as held by the Hon'ble Gujarat High Court. This,plea is not t
Hon'ble Supreme Court has turned down this decision of Maxim Tubes
Ltd. v. Union of India in case of Union of India Vs. Cosmo Film Ltd.

itionsuis -ultr?
enable bs thE
Company, Pvt.

26. Whether the Subject goods having assessable value of Re.7,99,48,121l-as
detailed in the Show Cause Notice, are liable for confiscation under Section
111(o) ofthe Customs Act, L962?

26,1 The Show Cause Notice proposes confiscation of the impugned imported goods
under Section 111(o) of the Customs Act, 7962. Any goods exempted, subject to any
condition, from duty or any prohibition in respect of the import thereof under this Act
or any other law for the time being in force, in respect of which the condition is not
observed unless the non-observance of the condition was salctioned by the proper
officer, would come under the purview of Section 111(o) of Customs Act, 1962. As
discussed above and relying on the decision of Hon'ble Supreme Court in case of
Union of India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) wherein
Hon'ble Supreme Court has held that pre-import condition, dunng Octobe r ,2017 Lo

January,2019, in Advarrce Authorization Scheme was valid, I find that the lmporter
has failed to comply with the pre-import conditions as stipulated under Notification
No. No.18/2015 dated 01-04-2015, as amended by Notification No. 79/2017 Cus,"
dated 13-10-20I7 and therefore, imported goods under Advalce Authorrzarron
claiming the benefit of exemption Notification No. No.18/2015 dated 01-04-2015, as
amended by Notifrcation No. 79/2O17-Cus, dated 13-10-2017 arc .liabie for
confiscation under Section 111(o) of the Customs Act,7962. I find that the importer.
has complied with the pre-import conditions in respect of 01 BoE having assessable
value of Rs.25,1O,195/-. Therefore, the assessable value of Rs.25,1O,195/- is
required to be dropped from the tota-l assessable va-lue of Rs.7,99,48,121/ -as
demanded in the Notice. [n view of the above, I find that redemption hne under
Section 125 (1) is liable to be imposed in lieu of confiscation of subject goods having
assessable va.lue of Re.7,74,37,9261- .Rs.7,99,48,L2L. Rs.25,1O,195) imported
through Mundra port under the subject Advalce Authorizations as detailid in the
Show Cause Notice.

26.2 As the impugned goods are found liable to confi.scation under Section I I I (o) of
the Customs Act, 1962, I find it necessary to consider as to whether rcdcmption finc
under Section 125(f ) of Customs Act, 7962 can be imposed in lieu of confiscation in '
respect of the imported goods, which are not physically available for confiscation.
Section 125 (l) of the Customs Act,7962 reads as under:-

"125 Optioa to pay frae ia lieu of confiscatiotr -
(1) Whenever confiscation of any goods is authorised by this Act, theoflicer

adjudging it may, in the case of any goods, the importation or exportation whereof is
prohibited under this Act or under any other law for the being in force, and shall, in
the case of any other goods, give to the owner of the goods [or, where such owner is
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not known, the person from whose possession or custody such goods have been
seized,] an option to pay in lieu of confiscation such fine as the said oflicer thinks
fit..."

26.3 I find that the importer has wrongly availed the benefit of Notification
No l8/2015 dated 01-04-2015, as amended by Notification No.79/2O77-Cus, dated
13-10-2017 and further imported goods have been cleared after the execution ofBond
for the clearance of the imported goods under Advance Authorization. I rely on ttre
der:ision in the matter of Weston Components Ltd. v. Collector reported as 2000 (1 15)

E.L.T. 278 (S.C.) wherein Hon'ble Supreme Court has held that:

"lt i.s contended by the learned Counsel for tle appelLont that redemption fine
could not be imposed because the goods u)ere no longer tn the custodg of the
res pondent-authoritA. It is an admitted fact that the good.s uere released to the
appeLlant on an appLication made bg it and on the appellant executing a bond. Under
these circumstances tf subsequentlg it b found that th.e import uas not uali.d or that
there uas anA other inegulaitg which u-tould entitle the customs authoities to

confiscate the said goods, then the mere fact that the goods u.tere released on the bond
beinq executed. utould not take auaA the power of the customs authonties to leug

redemption Jine "

26.4 I find that even in the case where goods are not physically available for
confiscation, redemption {ine is imposable in light of the judgment in the case of
M/s. Vlsteon Automotive Systctre India Ltd. reported at 2O18 (OO9l GSTL
0142 (Madf wherein the Hon'ble High Court of Madras has observed interalia in
Para 23 as under:

" 23.The penaltA directed against the importer under Section I 12 ond the fine
pagable under Section 125 operate in two different fields. Tlrc fine under Section 125
is in [ieu of confiscation of the goods. The pagment of fine follouted up bg pagment of
duty and other chorges leuiable, as per sub-section (2) of Section 125, fetches relief
for the goods from getting confiscated. Bg subjecting the goods to paAment of duty
and oLher charges, the improper ond irregular importation is sought to be regulari,sed,
tuhereas, by subjecting the goods to paAment of fine under sub-section (1) of Section
125, the goods are saued from getting confiscated. Hence. the auailabtlitu of the
ooods is not necessaru for imoosina the redeMD tion oenina uords of

binqs out the point clearlu. The pouter to impose redemotion fine spinas from the

e. The o

authorisation of confiscation of qoods prouided for under Section 1 11 of the Act. When
once power of authoisation for confiscation of ooods oets traced to the said Section
1 1 1 of the Act. we are of the opinion that the l)huS LCal oDa ilab ilitu of aoods is not so

much reLeuant,The redemption fine is in fact to auoid such consequences Jlotuing from
Section 111 onlg. Hence, the paAment of redemption fine saues the goods from getting
conftscated.
imnosltion of redemotion fine under Section 125 of the Act. We accordingly answer
que stion No. (iii). "

26.5 Hon'ble High Court of Gujarat by relying on this judgment, jn the case of
Synergy Fertichem Ltd. Vs. Union of India, reported, in 2O2O (331 G.S.T.L. 513
(Guj.), has held interalia as under:-

In the aforesaid context, ue mdA refer to and reLg upon a decbion of7 74.
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the Madras High Court in the case of M/s. Vi.steon Automotiue Systems u. The Customs,
Exci.se & Serube Tax Appellate Tribuna| C.M.A. No. 2857 of 2O11, decided on 1Lth
August, 2017 [2OJ_8J9)S.SJJ.J_12 (Mad.)], uherein the folLou.ting has been obserued in
Para-23;

.23. The penoltg d.irected- against the importer under Section 112 and
the fine payable under Section 125 operate in ttbo different fietQs. The ftne J'

under Section 125 b in lieu of conftscation of the goods. The payment of fini
fol|otued up bA paAment of dutg and. other cLlarges laufdat", oi pJ, tui t""tiin I

(2) of Section 125, fetches relief for the goods from getting conf.scated. By
subjecting the goods to pagflLent of duty and other charges, the improper and
inegular importatbn i-s sought to be regulari.sed, uhOreas, by subjecting the
goods to paAment of fine under sub-section (1) of Seciion 125, the goods.are
soued from getting confiscated. Hence, the auailabiltty of 'the goods is not
necessory for imposing the redemption fine. The openinq u.tords of Section
125, "Wleneuer anfrscation of any goods i.s authori,sed bg this Act....", bings
out the point clearly. The power to tmpose redemptinn fine spings from the
authorisatbn of confiscation of goods proutded for under Section 111 of the
Act. When once pou)er of authori.sation for confiscation of goods gets troced to
the said Section 1 1 I of the Act, u)e are of the opinion tlnt the phgsical
auailabilitg of goods is not so much releuant. The redempti.on fine is in fact to

auoid such consequences Jlou.ting from Section 111 onLg. Hence, the payment
of red-emption fine saues the goods from getting confi-scated. Hence, their
phgsical auailabilitg does not haue ang significance for imposition of
redemption fine under Section 125 of the Act. We accordingly answer questinn
No. (iit)."

775. We utould like to tollout the dlcturn as laid doun bg the. Madras Hlgh
Court in Po,ra-2s, reJened to abooe."

26.6 T}:,e importer has contended that the goods had already been imported and
cleared for home consumption and were never seized by the authorities ald therefore
they cannot be confiscated. In this regard, I find that the ratio of decision rendered by
Hon'ble Tribuna-l Mumbai in case of Apcolnfratech Put. Ltd. v. Commissloner reported
as 2019 (368) E.L.T. 157 (Tri.-Mumbai) alhrmed by the Honble Supreme Court
reported as 2019 1368) D.L.T. A49 (S C// rs squarelg applirable to the present case as in
the said decision, it has been held as under :

7. Heard both the si.d.es and perused the records of the case. We find that the
appellant M/ s. Apco hod imported the "Hot mix plant" under Notification No.

21/2002-Cus. Sr. No. 23O. It is apparent from the facts of the case that the planl
LUas neuer udLized as proui.ded under the condttions of the notificatton. The
contention of the appellant that theu were e[rgible for multiple road constrsites
does not mean thot the condition of the notificatitn has been folloued. In fact
the plant u)as neuer used for sucll conLracls os curtuussad bg tlte appcLluttt
duing the importation of goods and claiming exemption. The appellant has nol
adduced singLe eui.d,ence that theg haue followed the conditions of the notification.
Theg declared thot theg had contracts anuarded by the State of U.P uherein the
imported plant u.tould be used. Howeuer theA neuer used the sord- imported
equipments in State of U.P. for consttuction of rood. Instead they used the plant
as a sub-contractor in State of Rojosthan and Tamil Nadu, but euen in these
cases also they were not named as sub contractor in the contracl a utarded- for
construction of road. As per the condittons of the exemption notifiration, an
importer can claim the benefit of exemption prouided theA are named as sub
contractor for construction of road. Euen this condttion u)as not sati.sfied. It
clearlg shows that the appellant never complted utlth the cond.itions oJ
the exemptlon notiftcatlon and has knouinglg violated the cond.itions,
We also lilnd tho.t since the condittons of the notltlcation were n.ot

complied uith and from the facts of the cose it is very clear that the
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same utere neaer lntended to be complted. urith, we hold. that the
impugned ord.er continning demand, penaltles and. conft.scatlon oJ goods
has been rightlg passed. We also ftnd tlnt the ofJicers hod handed ouer the
ptant for safe custodg after seizure and the sam-e could not haue been used
tuithout permission from the department. Hauing ublated the conditions of Section
11O safe keeptng bg using the plant euen after seizure makes tlrc appeltant tiable

for penaltg under Section 117 of C.A. 1962. Further we find tlnt Sh'i Anil Singh,
Managing Director utos fully a uare about the benefits lkelg to accrue by auaiting
ineligibte notification and use of machine ond therefore in such case his
complicitg in deliberate uioLation of tle condition of notificatbn is apparent.
Howeuer in case of Shn V.S. Rao, Chbf Monager (F & A), u-te find that he was
ortlg concerned u.tith the taxation motter to the extent o[ auailing beneftt ol
exemption notificotion and wo.s not concerned/ connected u.tith the deci,sion to use

machine and his roLe in uiolatbn of condition is aLso not ui.sible. We are therefore
of the uielD that he cannot be burdened with penaltg. Resultantly, in uiew oJ our
aboue findings, ue uphold the impugned order ina-smuch as it has confirmed
demand, confscatbn of goods and penaltbs against M/s. Apco and Sl:.ri Anil
Singh. Howeuer the penalty imposed upon Slvi 7.S. Rao i,s set aside. The

impugned order i.s modified to the aboue extent. The appeals filed by M/ s. Apco
Infratech and Shi Anil Kumar Singh is rejected and the appeal filed by Shn S.V.

Rao is alloued.

In the present case, it is clearly appaJent that the importer/noticee never complied
with the conditions of the exemption notification artd has knowingly violated the
conditions. The importer has knowingly cleared the imported goods without observing
obligaton' condition ol 'Pre Import' as envisaged under Notification No.l8/2015 dated
01.04.2015, as amended by Notification No.79/2017-Cus, dated 13.7O.2077.In view
of the above, the impugrred goods imported without observing obligatory condition of
"Pre-import" as envisaged in the aforementioned notification are rightly liable for
confiscation. Therefore the contention of the importer/ noticee is not tenable.

27. Whether Penalty should be imposed upon them under Section 114A of the
Customs Act, 1962, for improper importation of goods availing exemption of
Notification and without obsenrance of the conditlons set out in the notification,
and also by reasons of misrepresentatlon and suppression of facts as elaborated
above resulting in non-payment of Duty, which rendered the goods liable to
confiscation under Section 111(o) ofthe Customs Act, L962.

27 .1. I hnd that demand of differential Custom Duty totally amounting to
Rs.1,39,38,827l-has been made under Section 28(4) of the Customs Act, 1962, which
plovidcs for dcrriand of Duty not lcvied or short levied by reason of collusion or wilful
mis-statement or suppression of facts. Hence as a naturally corollary, penalty is
imposable on the Importer under Section 114A of the Customs Act, which provides for
penalty equal to Duty plus interest in cases where the Duty has not been levied or has
been short levied or the interest has not been charged or paid or has becn part paid or
the Duty or interest has been erroneously refunded by reason of collusion or aly wilful
mis statement or suppression of facts. In the instant case, the ingredient of wi1ful mis-
statement ald suppression of facts by the importer has been clearly established as

discussed in foregoing paras and hence, I find that this is a lit case for imposition of
penalty equal to the amount of Duty plus interest in terms of Section i 14A ibid.

27 ,2 Further, I rely on the ratio of the decision of Honble Tribunal Delhi in case of
Commissioner of Customs Vs. Ashwini Kumar Alia Amanullah reported as 2O2l (37 6l
8.L.T.321 (Tri. - Del.)wherein it has been held as under:

"39.The last contention of Shri Amanullahin his appeal is that since pena.lty
has been imposed under Section 114A, no penalty should be imposed under Section
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l I4AA also upon them. We find that the ingredients of Section 114,{ ald Section
114AA are different. Section 114A provides for non-lev5i of duty or short levy of duty
due to certain reasons. There is no dispute that no duty was levied or nqd on the
imported gold concealed in the UPS by mis-declaring the nature of goods. Therefore,
Section 1l4A has been correctly invoked in this case and a penalty has been
imposed."

27 .3 | frnd that the said importer has cited the case of M/s Messera Hindustah
Steel Limlted reported in 1978 ELT (J1591 wherein the Hon'b1e Supreme Cpurt has
held that penalty should not be imposed merely becauSe it was .lawful to do so. 'l'hc

Apex Court has further held that only in cases where it was proved that the assessee
was guilty of conduct contumacious or dishonest ald the error committed by the
assessee was not bonalide but was with a knowledge that the assessee was required to
act otherwise, penalty might be imposed. This plea is not tenable as in present case,
importer has with clear intent to evade the payment of IGST have wrongly avdiled the
benefit of exemption Notification No. f8/2015 dated O1.04.2015, as amended by
Notification No. 79 /2O77-Cus, dated 73.70.2017 for the clearance of imported goods
under Advance Authorization and did not fuliill the 'Pre-Import' condition as
stipulated in Notification No.i8/2015 dated 01.04-2015, as ameirded by Notification
No.79/2O17-Cus, dated 73.10.2017 arrd thereby short paid the duty. Therefore,
Importer is liable for penalty under Section 114A of the Customs Acl, 1962.

24. Whether Penalty should be imposed upon them under Section 112 of the
Customs Act, 1962:

I find that frfth proviso to Section 114A stipulates that "where any penzrlty has
been levied under this section, no penalty shall be levied under Section 112 or Section
1 14." Hence, I refrain from imposing penalty on the importer under Section 1 12 (a)

and 172 (b) of the Customs Act, 1962.

29, I find that Importer has submitted that the entire situation is revenue neutral
alrd even if they paid the IGST on imports at the relevant point of time where pre-
import conditions was not satisfred, they would have been entitled to input tax credit
of the tax so paid which could have been adjusted against ttreir output tax liability. I

Iind that ratio of decision rendered by Delhi Tribuna-l in the case of ACL Mobile Ltd. v.
Commissioner reported as 2O19 (20) G.S.T.L. 362 (Tribunal De1) is applicable here as.
in the said order it has been held interlia as under :

13, Regarding the last issue u-ith reference Lo tox liobiLitA of the appeLLant on
the facility of auailing seruer,/ u.teb hosting prouided bg the Foreign Seruice
prouider, we note that prouiding space in the seruer b essenttal and important
infrastructure requirement for the appeLlant. Though, the explanation to BSS giue.s

only inclusiue dejinition of infrostructure support, examining the present context
of the support receiued by the appeLLant bA waA of seruer hostirq, ue are of the
considered uieu.t thot the same will fall under the ouerall category of
infra,structural support serube, uhich is part of the BSS. Regarding the contention
of the appellan[ that they need. not pay serube tax as the situation A reuenue
neutrol, we note that the question of reuenue neutralitg as o legol pincipLe to hold
against a tox linbility i-s not tenable. In other words, no assessee can take a plea
that no tax need haue been paid as the same is auailable to them as a credit.
This will be against the uery basir canon of ualue added taxadon. The reuenue
neutralitg can at best be pleaded as pnnciple for inuoking bona fid-eness oI the
appellant agatnst the demand for extcnded per[od as Lacll as lor pcnallq tt'hir l,
require ingredients of mala fide. Reliance was placed. bg the Ld. ConsuLtant
regarding the submission on reuenue neutrality, on tIrc decision oJ the Tibuna| in
Jet Airuays (supra). We haue noted that in the soid decision the Tibunal
recorded as admitted focts that the appellant are using the said facility for the
taxable output seruires. We note thot no such categorical assertlon can be
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29.1 | frnd that the Hon'ble Supreme Court in the case of Star Industrres v

Commissioner reported as 2015 (324) E.L.T. 656 (S.C.) has held as under:

"35. It was submitted by the learned counsel for fhe assessee that the entire
ercrci.se is Ret,entte neutral because of the reason that the asse-ssee u.tould, in
on! case, get Cenuat credit of the duty poid. If that is so, thls argument in
the instg,nt case r.rther goes a,gc,,inst the cssessee. Since the assessee is
in appeal and if the exerclse is Reoenue neutral, then there was no need
even to file the eppeal. Be that as it may, if that is so, it is always open to
the assessee to claim such e credit."

29.2 Further, I frnd that the Hon'ble Supreme Court in case of Union of India Vs.
Cosmo Films Ltd reported as 2O23 (72) GSTL 147 (SC) had directed Revenue to permit
clarm of refund or input credit (whichever applicable and/or wherever customs duty
was paid). For doing so, the respondents shall approach the jurisdictional
Commissioner, alrd apply with documentary evidence within six weeks from the date
of this judgment. The claim for refund/credit, shall be examined on their merits, on a
case-by-case basis. For the sake of convenience, the revenue shall direct the
appropriate procedure to be followed, conveniently, through a circular, in this regard."
Consequent to aforesaid decision of Hon'ble Supreme Court, CBIC have issued
Circular No.16/2O23-Cus dated 07.06.2023 for the procedure to avail the re-credit of
IGST and DGFT issued Trade Notice No.7 /2023-24 dated 08.06.2023, saying that " all
the imports made under Advalce Authorization Scheme on or after 13. 10-2017 and
upto and including 09.01.2019 which could not meet the pre-import condition may be

regularized by making payments as prescribed in the Customs Circular".

29.3 The importer has contended that the show cause notice was issued at a time
when no tax was payable by them because of binding judgement of Hon. Gujarat High
Court in the case of Maxim Tubes Pvt. Ltd. (supra) and the tax has become payable
only by virtue of subsequent judgement of Hon. Supreme Court in the case of Cosmo
Films Ltd. (supra) which overturned the judgement of Hon. Gujarat High Court; that
there was no tax due from them for the period prior to the judgement of Hon. Supreme
Court and therefore in any case interest charged for the period prior to the judgement
o[ i lon. Suprclre Court is wholly without jurlsdiction and illegal. In this regard, I find
that the judgement of the Hon. Gujarat High Court in the case of Maxim Tubes Pvt.
Ltd. was not accepted by the Department and cha-llenged in the Hon'ble Apex Court.
Hence, the present Show Cause Notice proposing demald under Section 28(4) of the
Customs Act, 7962 alongwith interest under Section 28AA of the said Act and
imposition of penalty under Section 114A of the said Act was issued when the
aforementioned judgement of the Hon'ble High Court was under challenge in the
Honble Apex Court. Further, the said Show Cause Notice was subsequently
transferred to the Call Book aJter issuance, as the matter was pending for decision
before the Hon'b1e Supreme Court. Now, with the Departmental appeal having
succeeded in the Honble Apex Court in light of the judgement dated 23.O4-2023 in the
case of Union of India Vs. Cosmos Films Ltd reported as 2023 (72) GSTL 147 (SC), the
said case has been retrieved from the Call Book arrd is now ripe for adjudication as per
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record.ed. in the present cose. Euen otherluise we note that the
auailabilitg or otheruise of credit on input sen)ice bg itsel/f does not
d.ecid.e the tax liabilitg of output sentlce or on reuerse charge. The tax
liabilitg is gouerned. bg the legal provlsions applicable d.uring the
relevant time in terms of Finance Act, 1994. The availability or otherwise
of credit on the amount to be discharged as such tax liability cannot take
away the tax liability itself. Further, the revenue neutrality cannot be
extended to a level that there is no need to pay tax on the taxable service.
This will expand the scope of present dispute itself to decide on the
manner of discharging such tax liability. We are not in agreement with
such proposition."



the provisions of Section 28(91/2819{l of the Customs Act, 1962. Hence, the
contentions of the importer/noticee are untenable. Further, the issue involved in the
judgement of Food Corporation of India v/s State of Haryana ald Another 119 S.T.C
1 (S.C.),re1ied upon by the importer/noticee pertains to tax on lerlz tiansactions which
is different from the case in hand. Also, the issue involved in the case of Uni'ted
Riceland Ltd. and Another v/s State of Haryana and Others 104 S.T.C. 362 (P.&H)
relied upon by the importer/noticee pertains to imposition of purchase tax on paddy.
under the Har5zala General. Sa.les Tax Act which is different.from the isque involved. in
the present Show Cause Notice. Hence, ratio of none of .these judg'ements I are
applicable to the present case. . :

30, In view of foregoing discussion and findings, I pass the following orderi

::ORDER::

(it I confirm the Duty of Customs amounting to Rs.1,39,38,827l-(Rlp6es 1

One Crore, Thirty Nine Lakh, Thirty Eight Thousand, Eight Huh4red
and Twenty Seven only)in the form of IGST saved in course of irnports of
the goods through Mundra Port under the subject Advance Authori2qtions
and the corresponding Bills of Entry as detailed in the Annexure attached
to the Notice in terms of the provisions of Section 28$) of the Customs
Act, 7962 and order appropriation of already deposited duty .oi
Rs.1,39,38,827l-(Rupees One Crore, Thirty Nine Lakh, Thirty Eight
Thousand, Eight Hundred and TVenty Seven only) against the demand
of Rs. 1,39,38,827l-(Rupees One Crore, Thirty Nine Lakh, Thirty
Eight Thousand, Eight Hundred and T\ enty Seven onlyf. As the'
importer has complied with the pre-import conditions in resp€ct of O 1

BoE, wherein IGST involved is Rs.4,51,835/- (Rupees Four Lakh, Fifty
One Thousand, Eight Hundred and Thirty Five only), I drop the
demald of the Duty of Customs arnounting to Rs.4,51,835/- (Rupees
Four Lakh, Fifty One Thousand, Eight Hundred and Thirty Five onlyl
from the Duty of Customs amounting to Rs.1,43,9o,662/-(Rupees One
Crore, Forty Three Lakh, Ninety Thousand, Six Hundred and Sixty
Two only) as demarded in the Notice.

(ii) I order to recover the interest at appropriate rate in respect of demand
confirmed at Para (i) above under Section 28(4) of the Customs Acl, 1962
and order to appropriate already paid interest of Rs.1,43,38,992/ -

(Rupees One Crore, Forty Three Lakh, Thirty Eight Thousand, Nine
Hundred and Ninety T\vo only) towards interest liability.

I impose a pena.lty of Rs.1,39,38,827l-(Rupees One Crore, Thirty Nine
Lakh, Thirty Eight Thousand, Eight Hundred and Twenty Seven
onlyl pius penalty equa-l to the applicable interest under Section 28AA r-rf

the Customs Act, 7962 payable on the Duty demalded and confirm'ed at
(i) above under Section 114A of the Customs Act, 1962. However, in view
of the lrrst and second proviso to Section 114A of the Customs Act, 1962,
if the amount of Customs Duty confirmed ald interest thereon is paid
within a period of thirty days from the date of the communication of this
Order, the penalty sha-lI be twenty hve percent of the Duty, subject to the

(iv)
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(iii) I hold the subject goods having assessable va.1ue of Rs.I ,74,37 ,9261 -

(Rupees Seven Crore, Seventy Four Lakh, Thirty Seven Thousand,
Nine Hundred and Ttrenty Six onlyf imported through Mundra Port
under the subject Advalce Authorizations as detailed in the Noticc liablc
to confiscation under Section 111 (o) of the Customs Act, 1962. I impose
redemption fine of Rs.23,OO,OOO/-[Rupees TVenty Three Lakh only] in
lieu of confiscation under Section I25 ol thc Customs 4ct 1a6?



condition that the amount of such reduced pena-lty is aiso pad within the
said period of thirty days.

(v) I refrain from imposing penalty on M/s. Chiripal Poly Films Ltd under
Section 772 la) of the Customs Acl, 7962 as pena.lty has been imposed
under Section 114A ofthe Customs Act, 1962.

31. This order is issued without prejudice to any other action that may be taken under
the provisions of the Customs Act, 1962 ald Rules/Regulations framed thereunder or
arry other law for the time being in force in the Republic of India.

32. The Show Cause Notice No. Vlll/48-17 sl/Chiripal/Adj /GR-II/MCH /2021.-22
dated 27.O4.2022 is disposed off in above terms.

o+'
ie.

(Shiv Kumar Sharma)
Principal Commissioner

DtN -2()24047 LMNOOOO3303A6

F.No. vlII/ 1 0-37l CoMMR. / o&.A / 2022-23

To

M/s. Chiripal Poly Films Ltd,
Chiripal House, Shivraljani Cross Roads,
Satellite, Ahmedabad, Gujarat-3800 I 5

Copy to:-

1. The Chief Commissioner of Customs, Gujarat Zone, Ahmedabad for information
please.

2. Principal Commissioner/ Commissioner of Customs, Mundra PUB Building
Adani Port, Mundra, Kutch, Gujrat-370421 for information please.

3. The Additional Commissioner of Customs(TRC), Ahmedabad for necessaqz
action.

4. The Superintendent of Customs(Systems), Ahmedabad in PDF format for
uploading on the Ofhcial Website of Customs, Commisionerate, Ahmedabad.

5. Guard File.

L+1P

Date:78.O4.2024
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