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J{l efrfroqd-rTeftq SWddqrfrBffi;rq116 TITIT

This copy is granted free of cost for the private use of the pers,)n to whom it is issued

Ls62 d qRT r2e S d 1ry (qr{r q{mtdJ d s
qrn.-d & qqa{ { d+{ qfh gq' s.fia{r € .lrqi o1 on-ea rr6q{ ;ildT d fr fs B{re{r El mR
61 ilfl{s € s qfri & .rifl s{q-r qftq/sgfi sfus loni-61 driluay, fra qnoq, Frw* frqrry
ds( qFf, a{ fAdl q,t frtlsq .:tri'c+ u'qa ot e.o? ?.
Under Section 129 DD(1) of the Customs Act, 1962 (as amendeC), in respect of the following
categories of cases, any person aggrieved by this order can pre fer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communical ion of lhe order,

d d / Order relating to

3{rqrfrd q](I.

(a) any goods exported

i€) ltr{d sfrqrd 6-ri fu 416-{ d qrfl rrqr Afur qr{d i BT&'r1dq R{tl q{ lTqq6
qT ss rl(q R{r;r rR 3tili qd } frC .r{tl&ra rTrm smt q qri q{ qr gs rdal R{FT rR ts-dtt
rrg qrf, of ql,r d edfC{o qrf, € fifr d.
any goods loaded in a conveyance for importation into India, but which are not unloaded at
thcir p)ace of destination in India or so much of the quantity of such goods as has not been
unloaded at anv such destination if goods unloaded at such clestination are short of the
quantity rcquired to be unloaded at that destination.

(rr) 196tS 3{rqlq i eqrcq+-}{ffi q{rs'.TsT il6d {im
3ftjqrfi

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thercunder

gTiI

o1 qrq.fi ;ir rs * rrrq figfrfud orrrqrd sdfl di qrldq :

l'he revision application sh ould be in such form and shall be v:rified in such manner as
may be specified in the relevant rules and should be accompaait:d by:
did el \'€,1870E !-d q.6 rr1{fl r & s{rih ftqfffi ldrq rfq olsrt gv 4
M q-o qft i q-{rs i-S o1 qrqroq 1-6' fure drTr +{rq1trq.

(a)

.rd

(b)

4 copies of this order, bearing Court Fee Stamp of paise hfty only in one copy as
under Schedule 1 item 6 of the Cdurt Fee Act, 1870.

prescribed

sqEi ({d sfefrtrT sTq {m sfracr o1 + qFdqi, qR tt

4 copies of the Order-in-Original, in addition to relevant docum:nts, if any

qrur qri-ec qfi +

4 copies of the Application for Revision

(ql &{ur 3{T ATTR , L962 lqql
rrq l-dl{, ots,<rs,ird elrr ffiq cd + sftd + sitltc aflm B fr's. 2ool-(-* d S rnyur
t.rooo/-(Fqq qfi 6Wr{ qr, 

1, *et rf) urror fr, fr vq fta rfl-6p1 ft qqrfurfi TmH d.ofr{.6
d A q'ftm. uft go, qrn rrlt qfq, f,rnql rrqt (g sff ttRr efrt Fqq \ro ors qr s{S oc
6i d N ots & sq i r.zool- sftr qfr \'6 drs € sdYfi d d qts & sq fr o. rooo/-
The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other rcceipts, fees, fines, forfeitures and Miscellant:ous ltems being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the

l

Fq

,.

elul q1 qr6q
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amount of duty and interest demanded, fine or penalty lcvied is one lakh rupees

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Ils. 1000/ .

q(q.2 3{ 3{eI cff ffien{.qffi{s rflfi
q-flqq o{iTr d d a d}fl{@. s{fuf{qq re62 a1 El{T 12e q (1) & 3{tl}c oid $.q.-s q

ScrTeo, a-dq BilrE {w .}il{ t"fl o1 r{fl-6 orR{o-rq & sq6 FtsftRd qa q{ snfto ur
r-fa e
In respect of cases other than these mcntioned under item 2 abovc, any pcrson aggrievt:d

by this order can file an appeal under Section 129 A(1) ol rhe Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Scrvice Tax Appellatc'l'ribunal at thc lbllo\\,ir)li

address:

Cuatoma, Exclse & Service Tax Appellate
Tribunal, west Zonal Bench

2nd Floor, Llahumali Bhavan,

Nr.Girdhar Nagar I3ridge, Asarwet,

. L962 Er{I 12e q (61

Ahmedabad-3u0 016

+-rffi,-dfqlud;-fivfrqq, ie?z o1 ERr izs
q (1)fr.3{rlt{ srfts }'wq FrsfuRa qw voe Ai qrtrc-

Under Section 129 A 16l of the Customs Acl, 1962 an appeal undcr Section 129 A ( I ) of the

Customs Acl, 1962 shall be accompanicd by a fee of -

oql-vl dql f,ITrIlqfif, wdr qlEsr8 6Rr qirn lqr {io eitr-

where the amount of duty and interest demandcd and pcnalt] lcvied b1 an-v olficer ol

Customs in the case to which the appeal relates is five lakh rupccs or k:ss, onr: thousanrl

rupees;

* q6l ffi{@-rtft{olff fm qflr,Tqr {@ 3ni qr\JT dqT srrtilT

rlqr as afl rf,q qfu drs Fqq € 3{Rr6 d am-q {qd qalq orcq Q .rf}o q Ei d; qt" 6En

tqg
where the amount of duty and interest demanded and penalt-v lcvied bv anv officcr of

Customs in the case to which the appeal relates is more l.han fivc lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

qq6iftrdi diqr{_@ 6I{I Crn .rqr {@ 3iJ { qM dqT (rllqlerflor{1
qql (g a1 rrq qqltr dl{r F"qq € orlcro d d; as 6sI{ {qq.

{€ Iiq {i6 01r. rjEl;- ,r{ s(,r q"r qr q".i, q.r aJ liJii rt i',lir <s J; i0,,,,

rf{I d{i {t, q6i &-f,d qs E-{E q 
A, odld '{sl 

"iTq.n

An appeal against this order shall lie before the Tribunal on payment of l07o of rhe dury demturded whcrc duty or

duty aJrd pena.lty are in dispute, or peoalty, where penalty a.loDe is in dispute

gffl qI{r 129 (g) 3t-1 frsq&i <lq{ trd6 3fli{r qr- (s)
to rntsr & Fds qr rmffid 61 {ER-i e fdc qr Fs-S 3fl trd-f,r e ftI Foq rg edto : - qe{sl

1uJ qtd qr 3{rte{ q,r ol rdrr+di } ftq a-q{ sna-fi rt' qrq FqA qiq d or {@ {i soc
di qrFds.

Under s€ctioo 129 {a) of the said Act, every applicarron made before rhe Appellate Tribuna.l,

(a) in an appeal for grant of stay or for recti[ication of mistake or for any othcr pu iposci or

(b) for .estoration of an appeal or an

I

I
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I

rErT (s o1 {f,q qtq f,r{r Fqq qr s*r€ oc d d Cr E-{R {qq.

accomp&nied by a fce ol fivc llun(lrcd rupces

/t\

*

4
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ORDER-IN.APPEAL

Appeal has bc:t:n filcd by M/s. Navakar Impex Pvt. l,td, 1st Floor, No'91

Fuso H<)usc Poonamallec High Road, Egmore, Chennai 6'00 084 (hereinafter

rcfr:rred to as thc 'appellant') in terms of Section 128 of the Customs Act, 1962'

challenging thc Order-in-Original/ Speaking Order bear ng No. 02l2023-

ACCGR( 1 4) dated O2.O9.2023 (hereinafter referred to as lhe impugned orderJ

passcd by the Assistant Commissioner of Customs, (Gr. 1-a), New Custom

House, Air Cargo Complex, Chennai (hereinafter referred to as the 'adjudicating

aut horiry').

2. I.'a<:ts ol thc casc, in brief, arc that thc appellant had liled Bill of Entry No.

236017a datcd 09.09.2o22 for clearance ofgoods declared as Clear Float Glass

importcd from Malaysia through their supplier M/s. X inyi Enerry Smart

{Malaysia) SDN BIID. 'l'he subject goods were imported for clearance through

Mundra Port. Thc asse ssable value of the imported goods : s t 15,43,686/ - and

thc duty amount is <2,77,864 l-.

2.1 'l'hr: appcllant had imported float glass having an :rbsorbent and non-

rcflr:cting laycr and had classified thc goods under CTH '/005 1090 through

Mundra Customs Port. The appellant had claimed NIL BCI) in terms of S. No.

934(1) of Notilication No. 46l20l I -Cus dated 01.06.201 1 v:de Bill of Entry No.

2360178 datcd 09.09.2o22. The appcllant had submitted ASEAN-lndia Free

'lradc Arca Prclcrcnt.ial Tariff Certificate of Origin No. KL.llO22-Al-21-OlO286

darcd 02.09.2022.

2.2 .l'hc Bill of Entrya,as marked to Faceless Assessment (iroup (FAG) and the

samc was asscsscd at chennai Air cargo complex. The b:nefit of the above-

mcntioncrl notilication was denied for the reason that tht: Country of Origin

ccrtific?rte mentioned the HS Code as TOOS 2990 whereas the goods were

classified under cTH 7OO5 1090. Thc goods were released to the appellant after

assessmcnt ancl cxamination by way ol Out of Charge cn 74 'O9 '2022 ' The

appcllant had paid the duty amount of <2,77,86a /- on 12 'O9 '2022 for the

consignment.

evance with the Centre.i Board of Indirect

4of rl
t':

2,3 The apPe llant had filed a g11
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Taxes and Customs (CBIC) vide registration number CBODClEl2O23lOO04550

dated 29.O7 .2023 stating that the bencfit of the ai:ovc- mcn lioncd nolillcatiorr

was denied, that the goods were urgently required by the app<:llanl and thr:y had

paid the dilferential duty under protest arnd cleared the goods. Ttre appeilant had

requested to issue a speaking order.

2.4 Consequently, the adjudicating authority passed the impugned speaking

order wherein the adjudicating authority ordered as undcr :-

(1) She denied the benelrt of S. No. 934 of the tablc appcnd<:d to thcr

Notification No. 4612011-Cus dated 01.06.20 l l for the Bill of llntry No.

236017 8 dated O9.O9 .2022.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the appcllant has filcd thc prcsent

appeal wherein they have submitted grounds which are as undcr:-

3.1 The appellant are regular importers of clear float glass with zrn

absorbent layer, which are classifiable undcr CTH 7005 1090. 'l'he said goods

are eligible for NIL rate of BCD as per SI.No.934 of Notificatiorr No.46/201 1 clart'd

01.06.2011, if imported from ASEAN countries. The appellants ar<: regularly

importing the said goods from Malaysia and availing thc bencfit as pcr

Notification No.46l201 1 dated 01.06.201 1 . Ir is lurthcr submitte d that thc

identical goods which were imported vidc Bill of Entrv No.852OO77 clatt:d

19. 10.2018, the same were provisionally asse sscd and thc samplcs wcre se nl lirr

testing at CSIR-CGCRI, Kolkata. Subsequcntly, bzrscd on thc tcst report datcd

04.O2.201,9, the Bill of Entry was finall.y asscsscd classilyirrg thc goods undt:r

cTH 7005 1090.

3.2 It is submitted that at prescnt for the idcntical g<;ods, thc Ministr.r'

of International Trade and Industries, Malaysia are mcntioning thc C'l'l I ers 7005

2990 instead of CTH 7005 1090, in the Country <;i Origin Ccrrificarc. 'l'h<, goocls

covered under CTH TOOS 2990 are the oncs which does not havc an absorbcnt

layer. However, the goods imported by the appellant hitve absorbent layc:r an<1

are rightly classifiable under CTH 7005 1090.

It is submitted th course of business, the appcllant importod

'.j

"i!
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I
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*
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clear float glass u'ith an absorbent layer from Malaysia vide bill of entry

No.2360178 datcd 09.09.2022. The appellant had classitled the goods under

CTH 7005 'l 090. The bill of entry was marked to the Face Assessment Group

(FAG) to thc Proper Officcr at Chennai. Despite the fact ttrat the description of

thc goods has been accepted by the Proper Officer, the ltenefit of the above-

mcntioncd notification has been denied for the reason that the country-of-origin

ccrtrficate mentioncd the HS code as 7OO5 2990. As the goods were urgently

requirr:d, the appellant paid the differential duty under protest and cleared the

goods. Howcver, dcspite rcpeated rcquests, no speaking orCer was passed. And

this promptcd the appellant to file a grievance with the Cenlral Public Grievance

and Redrcssal System (CPGRAMS), which was registered as

CBOtrClE l202310004550 dated 29.O7.2023. A reply was received on

O5.O9.2023 stating that the speaking order has been issu':d. Aggrieved by the

said speaking ordcr dated 02.O9.2023 the present appeal is; being flled with the

following among other grounds.

3.4 It rs submittcd that thc impugncd order dated O2.O9.2023 has been

issucd morc than clcvcn months aftcr the denial of the benefit of

notilicirtionNo.46/2011 rjatcd l.6.2Ol1. It is submitted that since the speaking

ord<:r hars not b('cn pi:sscd within tl-rc mandated period of 15 days, the denial of

t}'rc notilicalion bcnr:l'it b1, thc Respondcnt/ Proper Officer of rlustoms has no legs

1o stand and conscqucntly, the rc-assessment made by the Assistant

Commissioncr is liable to be set aside. In this regard, reliatrce is placed on the

dccision of thc Divrsjon Bcnch of the Hon'ble High Court of lalcutta in the case

ol Sigma Por,",cr Prodr.rcts Put . Ltd. Vs The Commissioner of Customs, as reported

in 2017 (350) EI.T 6l O (Kol.)

3.5 It is submitted that impugned order is non-speaking to the extent

t hat it docs not discuss the grounds based on which the Assir;tant Commissioner

camc to thc conclusjon that the goods imported does not lall under the tariff

heading as dcclarcd by thc appellant. It is submitted that tht: impugned order is

not a reasoned one. Courts have time and again clarifred that as a quasi-judicial

officer, the adjudicating authority is expected to pass a speaking order after

considcring all the submissions made by the appellant. The Hon'ble Apex Court

in Siemen Engineering & Mfg. Co. Ltd. a Union of India, AIR 1976 SC 1785 has

hcld that the rule requiring reasons to be given in support ofan order is, like the

principle of audialterampartem, a basic principle of natural justice which must

be prcscnt in evcry quasi-judicial process and this rule must be obs
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proper spirit and mere pretense of compliance with it would not satisf) th('

requirement of law. It is submitted that the request of giving reasons also

ensures that the orders are not arbitrary. It enables the parties to know thc:

reason why their submissions have been acceptcd or not acccptcd. I.urthcr,

giving of reasons enable the appellate lorum to appreciatc and urrcl<.'rstzrlt<l thc:

basis for the Tribunal coming to a particular conclusion so.rs lo appropnatcly

deal with a challenge to it. However, in thc prcscnt casc th<: principlcs o1'nalural

justice stand violated as none of the submissions made by rhc appcllant hzrvr:

been considered. And, hence, the impugned ordcr is liablc to bc sct ersidc on

these grounds alone.

3.6 It is submitted that the appe llant, are regular importe rs ol r:lcar float

glass with an absorbent layer, which are classifiable undcr C'lf l 70OS 1090. 'l'hc

said goods are eligible for NIL rate of BCD as per SI.No.934 of Notification

No.46/201 I dated 01.06.201 1. The appcllant arc regularly importing Lhc: sairl

goods from Malaysia and are availing the bcncfir of SI. No. 934 (l) o[ NotilicaLigp

No.46l20l I dated 01.06.201 1. Despitc thc fact thar rhc dcscription ol rl-rc goo<1s

has been accepted by the Proper Officer, the bencfit of thc. abc>ve mcntionccl

notification has been denied for the reason that thc country of origin <:crtificatc

mentioned the HS code as TOOS 2990. Relcrencc is madc to th('Adviln(:c Ruling,

Mumbai vide Ruling No. CAAR/Mum/ ARC/ lOl2022 datcd Ma1, 10, 2022 in rhc

case M/s. Suraj Construction held in thzrt, the subject goods Cicar F loats Glass,

with absorbent iayer on only one side would merit classificarion undcr heaciing

70.05 and more specifically, under the sub heading TOOS 1O9O ol rhc first

schedule Customs Tariff Act, 1975. In thc said casc rhe t Ion'blc n uthorit]. lor

Advance Ruling held that irrespective of the taritf hcading rrrcnriont:d i1 thr:

Country of Origin Certificate, the classification has to bc rlctcrmint:d as p<:r rhc

General Rules of Interpretation of the First Schedule to thc customs 'l'ariff Act.

Therefore, the reliance placed by the Assistant cornmissioner .n Lht.

classification mentioned in the country of origin ccrtificatc is not lcg:rllv

relevant for determining the classilication <-lI the product in <lucstion.

3.7 It is submitted that the impugned speaking order does not disputc

the facts that the goods are classifiable under crH 700s 109o. In other words ir

is not the case of the Department that the subject goods docs not havc an

absorbent or a reflecting or non-reflecting layer. The goods have a l-in laycr on

one side, which is an absorbent r. Therefore, the correct classification of thc
goods is CTH 7005 109O. I rhat thc appellant, arc rcgular Imporrc.rs

:ii*H
W

*
J
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of clear float glass with an absorbent layer, which are classifiable under CTH

7005 1090. The said goods are eligible for NIL rate of BCI) as per SI.No.934 of

Notification No.4612O11 dated 01.06.2011. The appellants are regularly

importing he said goods from Malaysia and are availing the benefit of SI. No. 934

( l ) of Notification No.46l 20 1 i dated 0 1 .06.201 I . It is furth,-.r submitted that the

goods imported arc rightly classifiable under CTH 7005 101)0.

3.U It is submittcd that the appellant has imported only Clear Float

()lass. The vcry process of float glass manufacture causes a thin coating of tin

metal on one side of the glass as a float happens on molten tin. The Chapter Note

2(c) oi Chapter 70 explains what an absorbent, reflecting o,' non-reflecting layer

means. lt states that it means "A microscopically thin coatng of metal or ......'.

It is not ern issuc that trn is a metal. It is also not an issue that a coating should

take place by a process extraneous to the basic manufacturing process. It is not

also in dispute that the thin layer of tin coating on one side of the imported

product acts as "absorbent reflecting.....' layer as opined by the Testing Cell,

CGCRI. This opinion itsclf was good enough to establish that the goods in

question have an absorbcnt layer.

3.9 It is submitted that a similar issue came up for ,:onsideration before

thc Commissioncr of Customs (Appeals), New Delhi in the cerse M/s. Asahi India

Glass Limited. The Commissioner (Appeals), vide order-in-appeal no. CC(A)

CUS/ D-ll/lCD/ PPG/861-86312022-23 dated 20.O7.2022 h<:ld tllat the declared

classilication in respcct ofclear float glass under CTH 7OO5 t090 was correct. In

Page 9 of the said order, the Commissioner (Appeals) has f,rund that since the

goods have an absorbent layer (Tin) on one side, they merit classification under

CTtl 7OO5 1090. It is submitted that in an identicai issues pertaining to the

classilication of clear float glass, the Commissioner of Customs (Appeals), vide

thc following Ordcrs-in-Appeal had upheld the classilication of the goods under

CTH 7005 l09O and had extended the benefit of SI.No.934 of notification

No.46/2O1 1-Cus datcd 01.06.2011.

(i) O rdcr-in-Appeat NO. CUS-O00-APP-4O0 -22 -23 dated 09.O3.2023

(i i) Ord cr i n -Appcal NO. CUS-OOO- APP - 40 1 -22-23 date<l 09.O3.2023

A pcrsonarl ht:aring was granted to the Appellant on 2.-.O4.2025 following

Page 8 6f 13
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the principles of natural justice wherein Ms. Punnagai M Advclcale, appcared on

behalf of the Appellant. She reiterated the submissions madr: in the appcai . She

further submitted that the present case is squarcly covcrccl bv thc appcllanL s

own case by the Hon'ble Tribunal, Chennai in thc case of Nav:lkar Irnpr:x Pv1.

Ltd. Vs. Commissioner of Customs. Chcnnai rcported in l2O2A) 25 Ccntax (>6

(Tri-Mad). The appellant has also filed additional submissions whr:rein lhcy h:rvc

submitted as under :-

In the appellant's own case, i.e. Navakar Impcx [\t. Ltd. Vs. Comrnissioncr

of Customs, Chennai reported ro 12024) 25 Ccntax 66 (1'ri-Mad), thc

Hon'ble Tribunal has accepted the classification ol thc clcar float gli.rss

imported by the assessee under CTH 7005 I090 and hcld that thr:v arc

eligible for the duty exemption.

ll It is submitted that the issue involvcd in this appcal rs covcr<:cl bv tirt:

decisions of the Hon'ble Tribunal, Chennai in thc casc of M/s. Illoat (llass

Centre vs. Commissioner of Customs, Chennai, as pcr F inal Order Nos.

40876-40908 of 2024 dated 18.07.2024; rn the case r>[ M/s. Bagzrrecha

Enterprises Ltd. vs. Commissioner of Customs, Kolkata, rcportccl in (2023)

13 Centax 32 1 (Tri-Cal), in the case of M/ s. Bagarecha Entcrprrscs Ltd vs.

Commissioner of Customs, Chennai, reported in 2024 (ar) 'lMI 943 CDS'l'Al'

Chennai; in the case of M/ s. Rider Glass Industrie s Pvt. Ltd. vs.

Commissioner of Customs, Chennai, as per Final Order No. 40958 of 2024

dated 23.07 2024, and in thc casc of M/s. Enviro Salttv (ilass vs.

Commissioner of Customs (Audit), Chcnnai, trs pr:r l,'in:rl Ordcr No. 1109I:7

of 2024 dated 23.O7 2024 (a copy of the same is encloscd as Anncxurc Ir)

The Hon'ble Tribunal has held thar lhe prcsence r>f a tirr Iaycr on r.lear floar

glass is sufficient to classify it under CTH 7005 1090 and cligiblc fr;r NIL

rate of BCD as per Sl.No.934 of Notification No.46l201 1 datcd O 1.06r.201 I

These decisions squarely covcr the issue involved in ttrc prr:sent issuc.

1. It is submitted that recently, the Commissioncr (Appcals-ll), Chcnnai, has

allowed the appeal in the case of M/s. I,'uso Glass Inrli:r pvt. l,t<i., viclc

Order-in-Appeal SEAPORT.C.Cus.Il No. 70l:2O2i: d.rrcd 0!).O l 2025, bv

holding that the presence o[ a tin laycr on clc:rr lloa1 glass rs sul-liciunt to

classi er CTH 7005 1090 and eligible for NIL rate o[ BCD as per Sl

on No. 46/201 I datcd 01.06.201 1. 'l'he said orcier was

to the above-mentioned Hon'ble 'lribunal decisions. Irr

I
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fact, majority of the imports into lndia of Float Gla ss having absorbent

layc:r havc bccn corrcctly classificd under CTH 700.1 1090 as is evident

irom thc data collected from the website zauba a.nd planetexim. The

appcllant rclics upon this data in support of their sultmission.

It is submittcd that the entire allegation as well as co;nfirmation of this re-

zlsscssmcnt lcadrng to a re-classification is borne out of an audit para

4.1O.01 (DAP U3 of audit report No. 17 l2O2Ol. Kind reference is drawn to

Circular No. 1023/ ),112O16-CX dated 8.04.2016 issued by the Central

[]oard of Excise and Customs on adjudication of Sihow Cause Notices

issued on the basis of CERA/CRV objections. As per para 5 of the said

circular, with regard to the adjudication of Show C,luse Notices issued

pursuant to an audit objection by CERA/CRA, it has l)een stated that, the

adjudication of admittcd DAP/AP's should be undertaken after ensuring

that thc reply given by the ministry (CBEC) is availatrle on record In this

inst.ant casc, no such reply given by the Ministry is made available on

rccord. In this connection the importer through his re,sources had appiied

and sought the Ministry's Action Taken Note (ATN) on :he above said audit

para by way of information sought under the RTI Act and a perusal of the

same would reveal that the Ministry has replied in deta.il both scientifically

as well as legally justifying the classihcation of the OFG under Chapter

hcading CTH 7005 10 9O in their reply to the sail audit para .lt is

submittcd that when the Action Taken Report (ATN) by the Ministry of

Irinancc clcarly contended that the subject product is classifiable under

CTII 7005 I 0 90, ignoring the same is biased approach by the respondent.

Without taking into account the case iaws and the atlvance rulings, the

learned Commissioner has proceeded to confirm the t:iassification of the

importcd CF(i under CTH 7005 29 90. In this connecl.ion, kind reference

is drawn to para 5.3 of the abovc circular wherein it ttas been mandated

that, adjudicating authority is a quasi-judicial authority and is legally

bound to adjudicate the case independently and judiciously taking into

considcration thc audit objcction by CERA/CRA reply of the department

as rcfcrrcd abovc, rcply of the party, relevant legal pr':visions, case laws

on thc subjcct and relevant circulars of the board if any. It could be seen

from the impugned order, LAA has thrown all the cardinal mandates laid

down for adjudication as per the above said circulal' to wind and had

procecrlc<1 to <:onfirm the classification of the impugnt d CFG under CTH

of 13
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TOOS 29 90, which needs to be set aside , on this scr>rc alonc. Ncr:dlcss l<r

mention that, perusal of the impugncd order, has no rcfcrcnce whatsocvcr

neither to the ATN nor any reply by thc importcr r:tc., rvhich dcmonstrzrtcs

the above averment of the importcr and thus, would rcnder thc entir<r

adjudication proceedings void ab initio.

5. I have carefully gone through the case records, impugned order passed by

the Assistant Commissioner of Customs, (Gr. 1- ), New Custom House, Air Cargo

Complex, Chennai and the defense put forth by the appellants in thcir appeal as

well as those during personal hearing along with additional submissions. Thc

Appellant has filed the present appeal on 06.11.2023. In the Form C.A.-1, rhc

Appellant has mentioned date of communication of the Order-ln-Original dated

O2.O9.2O23 as 07.O9.2O23. Hence, the appeal has been filed within normal

period of 60 days, as stipulated under Section I 28( 1 ) of the Customs Act, 1962.

The appellant has submitted a copy of the E-payment challan No. 204084443 I

dtd 12.09,2022 towards payment of entire duty amount of Rs. 2,77,U641 As

the appeal has been liled within the stipulated time-limit undcr Section l2tl(1)

of the Customs Act, 1962 and with the mandatory pre-deposit as pcr Section

129E of the said Act, it has been admitted and being taken up lor disposal.

5.1 On going through the material on rccord, I find that lolkru ing issrrcs arc

to be decided in the present appeals:

I Whether the impugned order passed by thc adju<iicating Authoritv is

delayed or otherwise and is non-speaking and arbirrary '"r,hich lacks

reasoning,

Whether the appellant is entitlcd to NIL IICD urrdcr SI no. ()34 ol

Notification no. 46/2011-Cus datcd 01.06.201 t.

ll.

5.2.1 Firstly, I take up the issue of delay of passing the speaking order.

Section 17(5) of the customs Act,7962, provides that a speaking order be passcd

within fifteen days if the assessment contradicts the appellant's cla.im, unless

the appellant accepts it in writing. In the instant case, BE no. 2360 l7g datecl

o9.o9 '2022 was assessed and the goods were released to the appellant after

assessment and examination by way of Out of Charge on 14.09.2022. Thc,

the duty amount ot <2,77,t364 /- on 12.09.2022 t<-tr tht;appellan t

i
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consignmcnt. Bill of Entry was assessed after dis-allowing the NIL BCD in terms

of S. No. 93a(1) of Notification No. 46/2011-Cus dated 01.06.2011. Goods

against thc Bill of trntry was clcared for home consumption on payment of duty

as per re-assessment. Neither any protest letter nor any objection have been

placcd on rccord by thc appellant raised by them belbre the department

regarding denial of bcnelit notification and clearance thereoL However, when the

appcllant askcd for the spcaking order the said was issued by the Adjudicating

authority. It is obscrved that the impugned order was issued after a significant

dclery. I-lowcvcr, this proccdural lapsc does not invalidate .he assessment. The

spcaking order wars issued, and thc appellant has exercised their right to appeal,

addrcssing substantivc issues. The delay does not prejudice the appellant's

rights, as they can challenge the classification and dut5r ass,essment on merits.

'l'hc appellant has claimed that thc impugned order is non-speaking and

arbitrary. The impugned order references the COO's HS code as 70O5 2990 and

thc discrepancy on thc FIS codc mcntioned on the documents, providing a basis

for thc classification. While concise, it meets the minimum requirement of a

reasoncd ordcr, enabling thc appellant to appeal effectively. l'hus, the contention

of arbitrariness is not substantiated.

5.2.2 Now I come to the second issue i.e. whether the appellant is entitled

to NIL BCD undcr SI no. 934 of notification no. 46l2Ol1-Cu:; dated 01.06.2011.

It is obscrved that the NIL BCD under SI no. 934 of notification no. 46120ll-

Cus datcd 01.06.201 1 is valid only for goods classihed under HS Code 7O05

9O10 a.nd n<jt for 7O05 2990.\t is observed that then appellant have declared the

goods under CTI-I 7005 9010 and claimed NIL BCD ur:der SI no. 934 of

notilication no. 46/2O1'l -Cus dated 01.06.2011 as amended. The benefit of NIL

BCD undcr thc said Notification is available for the declared 51oods subject to the

submission of Country of Origin Certificate as stipulated under the said

Notification. lt is observed that the goods mentioned in the COO certificate

submittcd by thc appcllant during asscssment showed a diff':rent CTH of goods

i.e 7005 2090 whereas the goods imported are classified unrler 7005 1O9O.The

Llassification of goods is not under dispute. I find that during assessment the

appellant could not produce a valid COO matching the declared CTH. Hence the

thc qucstion of granting cxemption under the said notificatiorl doesn't arise and

thc adjudicating authority has correctly denied the benefit of NIL BCD under SI

no. 934 of notification no. 46/2011-Cus dated 01.06.2011 as amended.

() In vicw of thc above discussions, I agree with tht: observati onY:rhd'..)
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Iindings of the adjudicating authority and do not find any justification to interfere

with the findings of the adjudicating authority.

7. Accordingly, I uphold the impugned order and reject the appeal filed

by the appellant.

AMI

Commissioner (Appeals),

Customs, Ahmedabad

F. No. S/49- 1 38/CUS/MUN/ 2023-24
+9$ DaLe: 27.O5.2O25

)
By Registered post A.D/E-Mail

To,..

t{tlits. Navakar Impex Pvt. Ltd\/ 
1st Floor, No.91 Fuso House

Poonamallee High Road, Egmore,

Chennai 600 084.

aF

**

(2) M/s. Agol Associates,

Advocates & Consultants

No. 17. 1st Cross Street, Customs Colony,

4s Avenue, Besant Nagar,

Chennai-600090.
( Email:-contact@agol.in)

ffiT,ATTESTED

**,,"{ilWe*or^,
*qt gtu(s+a). errrtarrra.

C USIOMS (APPEALS). AHMEDABAO

Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.

2. The Pr. Commissioner of Customs, Customs House, Mundra.

3. The Deputy/Assistant Commissioner of Customs, Custom House,

Mundra.

4. Guard File.
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