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This Order - in - Original is granted to the concerned free of charge.
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Any person aggrieved by this Order - in - Original may file an appenl under Section

129 A [1] {a) of Customs Act, 1962 resd with Rule 6 (1) of the Customs (Appeals)
Rules, 1982 in quadruplicate in Form C. A. -3 to:
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floor, Bahumall Bhavan, Manjushrl Mill Compound, Near Girdharnagar
Bridge, Girdharnagar PO, Ahmedabad 380 004, "

T it T s e 3 A 3 A oaw $ i ofe 2 e Tt

Appeal shall be filed within three months from the date of communbeation of this

o er.
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Appeal should be acoompanied by a fee of R 1000/- in cases where duty,
interest, fine or penalty demanded (s Bs, 5 lakh (Rupeea Five lnkh) or less, Ra
5000/ - in cnaes where duty, interest, fine or penally demanded i3 more than Ra
5 lakh [Rupees Five lakh| but less than Rs 50 lakh (Rupees Fifty lakhs] and
Rs, 10,000/ - in cases where duty, interest, fine or penalty domanded &5 more than
Rs. 50 lakha {Rupees Fifty lakhs), This fee shall be paid through Bank Draft |n
favour of the Asslstent Registrar of the bench of the Tribunal drown on a branch
of any nalinmalized bank located at the place when: the Bench is situated.
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The appeal should bear Court Fee Stamp of Rs.5/ - under Court Fee Act whereas
the topy of this order attached with the appeal should bear a Court Fee atamp af

R 050 [Fifty padsa only] as prescribed under Schedule-1, ltem 6 of the Court Fees
Act, TETO,

it T o B e, i el i e g siem fism o =i Proof
of payment of duty/fine/ penalty ete. should be attached with the appeal memo,
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While submitting the appeal, the Customs (Appeald| Rules, 1952 and the CESTAT
(Procedure] Rules 1982 showld be adhered to in all respects.
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An appeal against this order shall flie before the Tribunal an payment of 7.5% af

the duty demanded where duty or duty and penakty are in dispute, or penality,
where penalty alone is in dispute.
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BRIEF FACTS OF THE CASE

Whereas, based an the intelligence developed It appeared that Mfs
Electrothem (India) Ltd . Survey No 325, Village Samkhiyali, Near Toll Tex Pooth,
Bhachau, Kutch, Gujarat- 370140 1EC- GREIODO093) Mhersinnfier neferred o as M/ s,
Electrotherm for the sake of brotaty) is engaged in import of e-scooters/e-bikes in
CKD condition by declaring the imported goods as parts /spare parts and components
of e-seooters/e-bikes and classifying the same under Chapter Tarfl Heading (CTH)
BT 14 and others of Custom Tarlll Act, 1975, The sald goods appear to be classified
under CTH BT 11 attracting duty ie 50% ad-valorem, as per Rule 2{a) of General Rules
of interpretation for Impert Tanil.

1.l Rule 3a} of General Riles of Interpretation for Import Tacfl of the First
Schedtile 1o the Cusiomns Tariff Act, 1975 reads as under:

In terma of Rule 2(aj of General Rules of Interpretation for Import Tanff which
reads as, “Any reference in a heading fo an articke shall be token o include o
refereiee (o that article incomplete or unfinished, prowvided that, as presented, the
incomplete pr unfinished orficles has the essentinl charactre of the camplete or
Sinished article. It shall also be token © include o reference o thot article compleie
or / finished jor falling to be classified ns complete or finished by wirtue of this rale),
presented inassemiied or disassembied. ©

4. Accardingly, senrch was conducted at the factory premises of M /s Electrothem
fndia) Ltd situsted at Survey No 325, Village Samkhivali, Near Toll Tex Booth,
Bhuchiu, Kutch, Gujarat- 370140 under Panchnama dated 03, 06,2022,

2.1 During the Panchnama proceedings;, Sho Rajesh Hariprasad Trivedi, Vice
President [Commercial) of M/s. Electrotherm [India) Pyi Lid informed that the
procurement/ purchase /customs, sales and scoounting departments operate in their
office al Survey No. 72, Palodin, Near Shilaj, Ahmedabod. and that stafl related 1o
operations and dispatch operates from the plant in Samkhiali-

2.2  Shri Himanshu Sharma, Production Co-ardinutor of e-bilee plant informed that
they have two models of e-bikes by the mime Yo Drilt DX’ and Yo Edge DX". Shri
Himanshu Sharma, Production Co-ordinator explained the whaole work of assembling
pl e-scooter and informed that there are two separsle assembly lines in the same shed,
divided with & partition. Shri Himanshu Sharma further informed that first of all,
chnssis is punched fembossed with VIN/Chassis NMumber, afier punching VIN, the
parts namely rear fender, rear reflector, round reflector, rear fork, shock absorber,
sbile stand, main stand, lgnitkion lock, controller, converter, ham, seat ook plate and
seat nck cable. Thereafier, the assembled chassis s brought 1o the conveyor line and
in conveyor line, rear whesl fitment, front fork fiment, oot wheel fitment, handie
fitment, harness imenl and battery fitment are done. Thereafier, glove box, foor
panel, paddle cover, side body parts, frent mould and headlight cover are fitted an the
vehicle. Thereafter, the vehicle is bought down from the conveyor line and seat litment,
rear carrier and swing arm cover are fit on the vehicle 1o make it a complex vehicle
Thereafter, quality check is done and the e-bikes are ready for dispatch.

2.3  Shrl Himanshu Sharma explained the flow chart of azsembling procesa of «-
bikes which is as under:
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3. Another search was conducled at oflice of M/s Electrothem (Indial Lid
situated at Survey No, 72, Village- Palodia, Ahmedabad [COujerat), snd relevant
doruments were withdrawn under the Panchnema dated 003,06, 2023 .

4, Statement of Bhri Himanshu Sharma, Production Co-ordinator of M/s,
Electrotherm India Lid. (Auto Division) was recorded under Section 108 of Customs
Act, 1962 on 03,06.2022, whereln he inter-alla, stated thst:

¥ Heis a Diploma holder in Mechadilenl Engg.

¥ He joined M/s. Elsctrotherm India Led. in the month of November, 2015 a5
Production Co-ordingtor. He s reporting to Shri Parag Vajo, Plant Hesd.
He is looking after the assembly Hne in the production department of
Elcctric bikes- *Yo Bikes®, There are two models of “Yo hikes® namely, “Yi
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Dirift Dx" and "Yo Edge Dx".

F Most of the parta of these bilees are imported o China, Two types of
battery, mumety Lithium and Lead acld wre being used 10 the bikes, sa per
the requirement of the dealers. Lithium batteries are being procured from
the domeatic markel and Lead Acld batteries are being procured rom the
suppliers from China as well as India, The supplier of Lithium as well as
Lead Ackd batteries b lndia s Mfs. Amptek, Further, tyres are also being
purchased locally only.

¥ The orderw for purchase are placed to the suppliers, by their purchase
department at Palodia, Ahmedabad office. The parts are normally mpasried,
s per the number of bikes ordered, in Knock Down Condition.

P Firal they punch Chasis Number on esch of the chasis, serally, which
indicates the month mne year of production and the model mamber, Last
fve digita of the chasin number [VIN Number-Vehicle Identification
Mumber] are given serially,

¥ Afer punching the VIN Number ab the chasis, the paris, namely rear
fenider, rear reflector, round reflector, rear fork, shock sbsorber, side stand,
main stand ignition ook, controller converter, horn, seal bock plate and
seal lock cable mre fitted during chasis assembly. All these parts are
imparted fromm Chine, Thereafier, the assembled chasis 18 brought to the
Conveyor line.

¥ In the convevor line, rear wheel fitment, ront fork fitment, front wheel
Mitrmeat, hundle ftment, hoarness Gtment and battery Aiment are done
Thereafter, ghow hax, flonr panel, paddle cover, side body parts, front mould
and headlight cover are fit on the yehicle. They put the same last five serial
mumber af the VIN of 8 bike on the controller and converter of the sald bike.
Further they alsg put their code numbers on the batteries as well
Thereafter, the wehicle 8 brought down rom the conveyor line and sea)
fitment, rear carmier and swing arm cover are fit on the vehicle to make it a
complete vehicke, After ininal testing at the production unit, the bike is
senl for final Quality. Inspection. After inspection of the bike the same is
ready for dispatch,

# In the case of lithium battery operated bike, only one Hihium batlery is
used kn omve bike, whereas in the case of lesd acid batiery operated bike,
they use four ar five lead scid batteries in orie bike, a8 per the regidrement
of the dealers. They also purchase chargers from Indian focsl market and
supply along with the hikes.

¥ Al the parta except battery and tyre are linported fram China. The brand
logn of their bile- "ET™ is affixed on the big front panel connecter [Fromnt
Mould] by the supplier themselves belore exporiing the same from China,
and the sald part js brought to the factory, along with the logn an i, duly
affixed. No other logoe |3 afficed on the bike from their fmctory. After the
Final Quality Inspection, the dispaich stall doss the packing of the bikes
andd dispatches ps per the sales Invaice,

3. Statement of Bhel Bhivikumar Amar Singh, Marniger [Turchass|, Auto
Diviston, M/ s Electrotherm [Indm) Lid. was recorded under Section 108 of Custems
Act, 1962 on 27.07.2022, wherein he inter-alia, stated that;

= He is a B.Tech, Graduste, He joingd M /8. Electratherm [India) Lid. l6 the year
2004 and working as Manager (Purchase], Auto Division in the company.
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He is reporting to Shri Jofi John, Business Head. He is Iooking after import
purchuse wnd dormestic purchass relaling to Aute Divisdan,

M/ Elecimiherm [India) Lid. is engaged in the mpmufecturing of Induction
Furmnace, Inductien heating and hardening equipments, Coatinuowus Cuast
Maching, transformers at their Palodia factory. They hive a plant at Samkhyali,
whers the manufscturing of TMT lron rods, DI plpes and Electric biles s done.

Bhri Bhallesh Bhandari i the Managing Director and around & o 7 other
Directors in the compmny.

Electratherm (India) Lid. started manufactunng E-hikes in the year 2006, The
minufieturing tnkes pl.u.ne ab their Samchyall factony.

They sell the E-bikes under thelr brand name “Ya®, They are munufscturing
two models of E-hilkes, namely, Drifidy, Edpedx. They are having variants of
these mpdels with lesd acid battery fitted and Lithium battery fitted. Dirfidx
and Edgedx are manufactured having 60volt copacity with lithium as well as
Lend acld batterics. Edgeds b having another variant with 78 valt copocily with
Lead Acid variant,

He produced a duly signed list of all the parts imported and wsed for assembling
E-bikes. Apart from these itema, they use clectronic components, tyre, paint
used for powder coaling of the chasais, and Ehiim battery,

They import most of the items, as per list given By him from two vendors n
Ching, namely M/aPeerless Aulomotive Co. Lid., Zhejlang Province and
M /8 Megn Enterprise Co. Lid., Zhejiang,

They are imparting parts of E-bikes from Mundra Port, since 20019, Prior (o
that they used to import the same at Nhava Sheva Port.

They themselves fle the BoEs for impost of parts of E-bikes; and a1 times they
uses the services of the CHA M /s Navigrtors,

They are clssuifying the parts of E-bikes under OTH 8T14 of the Customs Tariif,

ELEMHHMW hutﬂnhﬂtnmdrh:mhmmnw
their vendor abroad. Against their message sent by wechat [earbier) and

whatsapp to the vendor, the vendor send (hem Proforma [nvoice quoting the
price of all the ports of E-bikes as roquested.  On receipt of Proformas [nvolee,
they make full payment to the vendor sbroad and after that Vendor ship the
materal to them, The purchase opders &re prepared for their record and for
SAP accounting purpose,

He produced a file confaining coples of all the Purchase Orders for 2021-22
during the atatement
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Having perused the Proforma Invoice-P Ko PAUTD-EXH021 1004, dated Or2-
Now-202 1 Issued by M/ Peerless Automotive Co., lid., Zhejinng Provines,
Ching, available ot pages 231-233 of File NoJ, withdrawn vide Panchnama
dated 03-06-2023 drawn at the office premises of M /s Electrotherm (lndis) Led.,
Prladin, Ahmedsbad, he agreed thit the ofder i8 for parts of E-biles
eorrespanding to 120 E-hiles.

Having perused Proforma [nvslee-Pl No PAUTO-EX2021 1003, dated 02-Nov-
2021 izsued by M= Peerless Automotive Co., Ltd,, Zhejiang Provines; China,
avaikible at pages 235-237 of File No.3, withdrawn vide Ponchnouma dated 03-
(6-2022 drivwn nt the office premizses of M/ o Electrotherm {India) Lid., Palodia,
Ahmedabad, be agreed that the arder (8 for parts corresponding to 180 E-bikes,
without battery and tyres

Having perused the email correspandences between Shri Jignesh Patva and
Shri Joji John dated 17 November, 2021 svailable at page 249 of File No.3,
withdrawn vide Panchnama dited 03-06-2022 drawn at the office premises of
M /4. Electrotherm (India) Ltd., Palodin, Ahmedabad, he siated that the sald
amaill wis sent by Shri Jignesh Patva regarding Auto Division payment planning
relating of M /s Electrotherm (Indis] Lid. to M/a Peerless Automolive Co. Lid.,
agrivet Pl Nes. PAUTO-EX20211003 & PAUTO-IEEX2021 1004 for 180 Nos
driftdx & 120 Nos. Edgedx parts import (U5 $0849.20 + 27499030 - 68348.40
* 75) for an amount of RBs.51,26,130/ - via swilt mode, Shri Joji John has given
approval by reply email dated 17T Novermnber 2021 12.24hrs by saying OK.

Having perused the Proforma Involce-PL Mo MAUTO-EX202 11002, dated 02-
Mov-202 | isswed by M/sMega Enterprise Co, Lid., Zhejiang, China, available
ot pages 253-255 of File No.3, withdrown vide Panchnama dated 03-06-2022
drawn @t the office premives of M4 Electrotherm (India) Lid,, Palodia,
Ahmedabad he agreed that the order is for meant for manufscturing 300 E-
rikes.

Having perused the Proforma Envoice-Fl Mo PAUTO-EX20220403, dated 07-
Apr-2022 issued by M/s Peerless Automotive Co,, Ltd., Zhejiang Province,
China, syailable at pages 289-290 of File No.3, withdrawn vide Panchnama
dated 03-06-2022 drawn at the office premises of M /s, Electrotherm (India) Lid
Pabodla, Ahmedabad he agreed that the order ia for parts correspond (0 300 E-
bikes, without battery and tyres. Further he also agreed with the fact that w.r.t
the emall correspondences between Shri Pratik Joshi wnd Sho Jojl Jahn dited
159-04-2022 confirma the payment of (olal Rs.58.04,387 /- including paymeni
against 300 Nos. Driflidx imported parts against Pls No, PAUTO-EX20220403

Having perussd the Proforma Invoice Mo, M No, PAUTO-EXP20220101, dated
20-Nov-21 available ot page No.331-333 of Fie Ne? withdrawn wvide
Panchnama dated 03-06-2022 drawn aif the office premises of
M /& Electrotherm {Indis| Lid., Palodia, Ahmedabad, he agreed that the said Pl
is for parts correspond to 300 E-bikes

Further having perused the payment planning confirmation email dated 20-01-
2022 between Shri Jignesh Pabva and 8hil Jaji John, available at page 339 of
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File No.3 withdrawn vide Panchnams dated 03-06-2022 drawn at the office
premises of M/s_Electrotherm {Indin| Lid,, Palodin, Ahmedabad, which speaks
about 300 Na, [infidx parts import against M No. PAUTO-EXP20220101, and
the Bank debit voucher dated D1-02-2022 {page 34 1 of the same file) in respect
of the sabd payment which apeaks aboul payment sgainst USD 7029900
Ta.86 300 Drift PAUTO-EXP20220101 he ageod that these payment
confirmution are for purchase of parts meant for assembling 300 E-bikes.

Having perused the Proforma Invoice PI No PAUTO-EX20220201, dated 10-
Mar-22 lssued by M6 Prerless Autemotivie Cp. Lid., Zheflang Provinee, China,
available at page 347-349 af File No.3 withdrawn vide Panchnama dated 03
06-2022 deawn al the office piemises of M/s Electrotherm [India) Lid., he
confirmed that this proforma fressce @8 showing the price in respect of parts
meant for 00 drifidx E-bikes.

Further having perused the email correspondences between Shri Jignesh Patva
and Shti Joji John dated 21-03-2022; seeking payment planning approval and
confirmation, awilable at poge 353 of Flle No.3 withdrown vide Panchnama
dated 03-06-2022 drawn at the office premises of M/ s Electrotherm (India) Ltd.,
be agreed that suid emall from Shel Jignesh Patva s regarding secking approvil
far part payment planning agains fnport of ports in respect of S800 nos. drifidx
muodel E-bikes each against Pls No, PAUTO-EX20220201, MAUTO-EX20220202
and PAUTO-EXZ0220203

Having perused Proforms Invokee No PAUTO-EXZ20220404, dated O7-Apr-23
feaued by M/ 8 Peerlesa Automative Co, Lid., Zhejinng Provinece, China, avaiiable
at page 361-363 of File No.3 withdrawn vide Panchnama dated 03-06-2022
drawn at the office premines af M/a Electrotherm (India) Lid.. and also the
cofresponding Hanle debit voucher dated 05-May-23022 lasued for gayment
apiinst USD 71460 W 76.37 300 Drift PAUTO-EX20220404, which is available
af page 360 of the same File, he agreed that these are documents relating tno
purchase of parts mennt for 300 Drift E-bikes

Having perused Proforma [ovesce No MAUTO-EX202112301, dated O7-Apr-22
Issued by M /s Mega Enterprise Co. Lad., Zhejiang, China, avallabie at page 397,
40 of File Ko.3 withdrawn vide Panchnama dated 03-06-2022 drawn at the
office premises of M /s Electrotherm (India] Lid, and alse the corresponding
Bank debit woucher dated 21 -Dec-202 1 [ssued for payment againgt USD THL00
By THO0 300 Drift P MAUTO/EX20211201, which is available at page 411 of
the same File he agreed that these are documents relating ta purchase of parts
correspond to 300 Drilt E-bikes.

Heused 1o send messages in a whatsapp group naming “0ORA CAP Group®. One
of the member in the said whatsapp group ls Ms, Echo Rui of China (Mob, +86
13646790215), who is the owner of both the main suppliers Grm for Mfs
Electrotherm for parts of E-Bike Le. M /5 Peerless Automotive Co. Lid. and M /s
Megn Enterprise Co. Ltd. both based at China.

He exported the entire chat messages to his own email sceount and submitted
print of the entire chat messages running into | 0 72 pages under his initials
on sach odd popes.

He perused and put his dated signoture on Explanstory notes of First Schedule
to Chapter 87 of the Customs Tarlfl with regard o “incomplete or unfinished
piehiclE® wherem i is mendioned thai-
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An incomplete or unfinished vehicle is classificd as the corespinding
complete or finished vehicle provided it has the essentol character of the latter
fsee Interpretaton Ruls 2 fa)), as for exmple |

A motor pefache, not get fitked wvth the wheels or gyres and batery.

A motor velucls nod egiped woith 88 englte or with s infevior filtings.

A bicyele withowt saddle and tyres,

He peviced and put his doted signature o Bule 2(a) of the General Rules for the
interpretation of first Schedule 1 the Customs Taelll, whereln the principles
governing classification of goods in the soid schedule (s given a3 helow

Any reference oo heeding o an article shall be taken o nclude a
referonce I that ortiole incomplerte o unfinished, progdded thal, as
presented, the incomplete or unfinished articles has the essenbal
character of the compiete o findshed article. @ shall also be faken to
include a reference fo that article compiletr or /findshed for falling o be
classified as compiete or fingshed by wirtue of this rile), pressned
unnssemided or dispasemined *

After going through the above Rules of Interprotation and the Explanatony Notes
ufﬂhrptﬁﬂ?nflhzﬁqﬁEdEduhmﬂl:Emeﬂ'jg_mm

w |'|.l.l to ke dl:llﬁed Iey 1.'I'.|: :'nrrﬂp:lru:lml: I‘Inrlhu! or

He perused and put his dated signature on the item descniption given in First
Behedule to Customs Tartll, agxinst CTH 8711 and 871 1.60 which reads as

The item description against the sub-heading 8711 is - “Motorcycies
fincluding mapeda) and eipeles fined with an ceedlvery molor, with or
ensithoidt gite cars®

The Hem description against the sub-heading 8711.60 & *Wih

elactric mator for progulsion

w lhn.l the E-biles I-mp-uﬂ:-d I:|-'||I H.Fj_Ehclmlm ll!n-:hﬂ_lﬁl,

He perased the &1, NoS21A af the Customs Notification. No 50/2017-Cuas,
dated 30-06-2017, amended vide Not No 01 /2020-Cus, dated 2-02-2020,
effective from 01-04-2020 under which the effective rates applicable for the
goods under CTH B711 are &8 under:

. Na Custme Deseeription ol Gty Sipndard
CTH Fale
531 A. | 8711 Elecirically operaied motor  cvcles  |inchuding

mapeds| and eyeles fited with an manifinry mator,
with ar withon side cors, mnd sdde cars, if imporied,

(1) As & knoclosd down kil conimingmg all the
NECESSAryY compoments, parts or sib-pssemblica, for
ngaemibhling e mplm- yehisle, with, -

ja] - dissssembled Bailery Pock, Molor, Moboe
Comtraller, Charger, Power Conirel  Unil, Boemgy

Tage % .0f %6
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Monite  Contreciar, Brale  system,  Elecine | 5%
Commgpresssat ol riountod on chosses;

{by pre.assembled Battery Pock. Maotos, Motor
Contraller, Charger, Power Gootrol Unit, Energy
Monitor Comdracior,  Brake  System,  Eléctrie | 35%
eretiprenent fidl mouniod oo & chassis or & body

s by
[} in-a foerm athesr than (1) above

r They have been classifying this product under CTH 8714 alnce 2006 Hence,
Uﬂ}' ﬂmnﬂhﬁﬂ“mmlﬂim However, ﬂﬁuﬂ.ﬂm&uﬂhﬂaﬂﬂﬂ

6. Relation between M/s. Electrotherm [India] Ltd. and Bhri Shailesh

It wppeared that Shrl Shadlesh Bhandar] was the main person In the company
M/s. Electrotherm [India) Ltd. Shri Shailesh Bhandari ts Managing Director in M /s
Eleetrotherm [India] Lad. Shri Shivikemar Amar Singh, Manager (Purchase), Auio
Dhvision, M /s.Electrotherm (India) Lid. in his statement dated 27.07. 23022 scoepled
that the company is being managed by Shri Shailesh Bhandar alone and all other
directors are/ were not looking after any business related activities tn the company
M /s, Eltctrotherm (Indka) Lrd, Shri Shiv Kumar further nccepied that they have been
clansifying this product under CTH 8714 pince 2006, However, ultimate decision with
regard to all metters of the campany Hes with their Managing Director Shri Shalleah
Bhandard. The final decision with regard to Customs Tarl classification of purts of
E-bilkes in sets meant for wehickes on import in their case also will be taken by their
Munaging Director only. Accordingly it appeared that being Managing director of the
import company Mfs Electrotherm, all decigions related 1o purchase, sales,
procurement, intertiational bosineas related (o the E bike) E scooter buslness of the
tompany are being taken by Shii Shailesh Bhandari.

7. From the discussion hereinabove and from the Statements of Shri Himanshu
Sharma Enginesr-Service, Production Co-ondinator of M/s. Electrotheem Indis Lid.
fAute Division) and Shri Shivicumar Amar Bingh, Manager [Purchase), Aute Division,
M/s.Electrotherm (Indi) Lid., @ appesred that M/s Electrotherm hod hatched
conspirecy o evisde Customs Dhaty an impart of e-bike/ e-scooters in CKD condition.

7.1.  M/s.Electrothern (India) Lid, had declared imported goods as “Parts of E-Bike
(Model name) (Parts” Name)® under Customs Tadff Heading 8714 and others o
Mitndra, Nhava Sheva, ICD-Sabarmati and ACC Ahmedabad port. They were importing
goods under CTH 8714 und others. A sample list of same Hills of Entry showing pattern
of impart by M/s.Electrotherm (India) Ltd. wherein same/stmilar number of
sets fpleces have been Imported are shown bebow:
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Table-1 (Import by M/s. Electrotherm {India) Lid.]

HE TEM DESCRIFTION CTH QUANTITY | BCD_
NUMBER & Rate
Datr
"AR44010]1 | PANT OF E-BIKE [YO ORIFT]-<Part WTi410G0 | 400 5
-0 1% Nume» (400 PCS) DTLS AS PER INV & numbers
PLIST By
8407124/ | PARTS OF E-BIKE (YO DRIFT DX) <i'art | 87141000 | 280 5
P 8- names nurmbern
PARTS OF E-HIKE(YD EDGE [¥) <Pant | B7141000 | 120 | I8
Mprp e crwmib=Ts
BMMIDN, | PARTS OF E-BIKE (YO DHIFT DX) <Pt | B7 141000 | 260 I5
1 7-4k8-20 FIMITIE > FiLidit s
PARTS OF E-DIKEYD EDOE DX) «Par B7LALI090 | 120 ]
Momes EINEGE e ]
9178218 | PARTS OF E-BIKE (YO EDGE DX] <Part. | 7141000 | 300 5
1i0=10-20 Mames nominEs

Ta further demonstrate, how goods imported by M5, Electratherm (India) Lud.
conuist of all the essential parts required to assemble e-bike /e-scooter, description of
the parts imported vide above said Bills of Entry are reprodioced ag under:

Table-2

Elnctrotherm {[ndia] Lid,

ITEM DESCHIFTION

Description of geods under BE No. 9128218 dated 10-10-20 imperted by M/a,

B e =

TR ) P S e e BN T il AT

B T T T

mﬂwrmrmmﬂmmmm_um

PARTS OF E-RIKL (VO LDGE 0K BACKRES?

[ PANTS OF L-8IKL (Y0 EDGE O] REAR CONNECTOR

G

[ PANTS OF [-SICE [¥0 EDGE D) LIGGAGE BOX

PANTS OF -89 [¥0 EDGE D) SWING ASW COVER (L4 & AH)

PANTS OF (-8 (YO [DGE DX) BEAH HANDLUE COVER

_
—

1

PANTS OF -t [Y0 EDIGE OW) TOOLBON UPPER

=
il

dagaanaanaag &

._
L]

PARTS OF £-liE Y0 EDGE 0X) TOOLBOX LOWER

—
-

"ﬁ"ﬁnurr-mrmmmmmmum

L T T T

o)

FMHﬁ[—HE{ﬂ!HEmmH.MLEHH

-
(1

WARTS OF T -IKK {¥0 EDGE DK} FOOT BOARD

BN B e e i e

17 | PARTS OF E-RIKE {10 EDGL OX) CENTRE COVER

PARTS OF E-HIKF (Y0 EDGE OK) CONTROLLER COWER

PARTS OF E-BIKE (Y0 EDGE CX) FOOT BOARD COVER

PANTS OF L-MIKL (YO EDGE DK AEAR FENDDA

| PANTS OF E-HIKE (70 EDGE 0K REAR MAIDGLARD LOWER

FAITS OF 1-8IKE (Y0 COGE DX) SMALL COVER OF LUGGAGE BOX

T

mmlwmmmmm

PANTS OF £-S1 [¥0 EDGE D0 HEADLIGHT

PANTS OF €880 (Y0 EOGE DX) FRONT INDICATORS

“PANTS OF £ B8E [¥0 EDGE DX) TARLIGHT

PANTS OF £-ReX (YO COGE OX) FRONT FORK

mwﬁmrﬁmmmmm

L TNy Y

r—TL i N K i

g s2l a2l oyl sl aal opl e ol

PARTS OIF E-BIRE |0 EERGT D) MUAIN Wil HARMESS

B P E e EE P EEEEEEEECEEE

SE G EHEEEEEHEEHEEEEE
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31 | PARTS OF [-BIKE (YO EDGL OX} O € MOTOR CONTROULLN
32 | PARTS OF [-BIKE (Y0 EDGE 0N} D C MOTOR 250 W

T3 | PARTS OF L-BIKE (Y0 EDGE OK) CHARGING SOCRET
34 | PARTS OF E-BIKE (YO EDSE DX} SWITCH SET

A5 | PARTS OF L-DIKL (Y0 EDGL OX) CABLE. TS
;T_I_nmn&“t—-mtmmmrmm

AT | BARTS OF §-81K) (YO EDGL OF] THROTTLL

38 | PAATS OF E-DIKE (Y0 EDGE DX] BACK COVER

39 | PARTE OF E-DIKE (V0 EDGE DN NEAF REFLECTOR (RED)
40 | BARTS OF E-HIKE (Y0 EDGE DX} REAR VEW MHRDES
A1 | PAATS OF E-BIKE (YO EDGE OK| FOOT MAT

42 Fm'ﬁEFE-EIHEﬂEEIH O} BATTESY WHRING HARKESS
PARTS OF E-BIKE [¥0 EDGE [1K] FACNT WHEE]

PARTS OF E-BIKE [¥D EDGE OX| BACKREST SPOINGE
PAATY OF £ 8IEE (¥ EQGE 0E| BACKEEST BEACKET
MWE-MMEEH]IHMHEM
PARTS OF L 8IEE [FO EQGE [ | HAKNDELERAR

FARTS OF E-SIEE [P0 EDGE O] O PG

FARTS OF §-RIKE [¥0 CDGE D) CONVERTER

| PARTS OF £-8I0E [710 COGE D00 FAOMT DYSC DRAKE PLIMP
'PARTE OF [-8II (Y0 EOGE ) FACN T BRAKE DAC

| BARTS OF £-8IE [0 EDGE D) EADNT AXLE

PANTS OF E-NIE [YD EDGE ) BRAKE LEVER [LHS)
FHEﬂFE-EﬂDEEEnﬂm

PARTS OF E-88EE (YD FDGE D) MCH

FARTS OF E-BMEE (Y0 EDGE DX) FLASHER

PARTS OF E-BME [Y0 EDGE DX) BLAKE CABLE

FARTS OF L-BIE Y0 EDGE OX) ALARM

PAETS OF [-BNE |0 EDGE 0X) SLAT LOOK FLATL
RARTS OF £-0IKE (Y0 §0GE 0N SEAT LOCK CABLE

| PABTS OF F-BINE [0 (OGE DX) IGNITS0N |D0L

PARTS OF [-BINE 0 (OGE OX) BALL RACE ST

PARTS OF F-BIRE (YO L0NGE OX) HEADLIGHT LED

PARTS OF [-IIKE {Y0 EOGE X} REAR BEAKT PLATE ASSEMBLY

=y

&
=

;tmﬂqHWEEEEEEQEQ$#$;;t

PARTS OF E-BIKE (WD EDGE OK) AEAR CAAATER
PARTH OF E-RIKE (V0 EDGE OX| AT
PARTS (% E-BIKE {0 EDHEE OX) FRARSE

BERE

1

| PARTS 0F L-BIKE (Y0 EDGE OX] REAR FORK

BARTS OF E-BIKE (Y0 EDGE OF) SDE STAND

PARTS DF £-RIKE (70 EDGE OX} PANEL SUPPORT
PAJLTE OF E-RIKE (V0 EDGZ [1X] SMALL METAL PARTS
BARTS DF E-NIKL (70 EDGE O] BATTERY CLAMP
PANTE OF §-MIKE (¥ EDUE [IX) A VALVE [FRONT)

]

SR

i 2l
:
g
2
g
=
£
EE

:

CPANTS OF L-8IGL (VO EDGE OX) FOOT REST
PMHEF[-HEWEEINHHHEME‘HI-ITH:IH

e |
L

CECEECE CEEECCEEEEEEEEC EEEEEEEEEREEERCEEEEnCrCEn

GGG HEHEE T EHEEHE e EE ELEEE R R BB HE R E

=

T.2, Similar pattern also emerges (or other Bills ol Entries filed by the imporier
M=, Elecirotherm [Indla) Lid,

T3 From all the parts/components/sssemblies fsub-assemblies linported by
Mis. Electratherm [india) Ltd. junder Bills of Entry as listed in Annexure-A} and
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camparing tThe same with the sl of Goods miibarmitbed b 8hri Bhiv Kumaor under his
atptement dated 237,07, 2032, and also the main parts mentioned in the assembling
proceas explained by Shri Himanahu Sharma, Production Co-grdinator of e-bike plant
of M /& Electrotherm (fndia) Lid. under Panchnema dated 03, 06,2022, it sppeared thar
their hmport resolts in fmport of afl the necessary ocomponents, parts or suhb-
assemblies, for eesembling o complete pehicle Le, e-hike fe-sooater which fulfil the
essentinl chamcter of the complete or finished ¢-bilee fe-scooter,

[ CED FROM THROUGH

|‘ LiSmlE l||||-.‘.1l FaLe L

EVIDENCES OF IMPORT OF ALL NECESSARY PARTS

- £
i o]

&, During the Panchnama dated 03.06.2022 drawn at factory premises of Mfe
Electrotherm {India) Limited,; Shri Himanshy Sharma, Production Co-ordinator of e-
bike pliant tnformed that all the parta of e-bikes are imported except Lithium lon
Battery, Tyres and Battery Charger and he aldo informed that in Batteries, all Lead
Acid Hatteries are imparted By their company.

8.1. Shri Himanshu Sharma, Production Co-ordipator of M/s. Electrotherm India
Lad, {Aute Diviesen) in his staterment dated 03.06.2023 accepted that most of the
paris of these bikes are imported from China. Lithium hettenes are being procured
from the domestic market and Lead Ackd batteries are being procured from the
suppliers from Chitm as well as Indin, These paris are normally imparted, as per the
number of bikey ordered, n Knoclk Deyn Condition, All the parts except battery and
tyre are imported from China. From his statement i emerges that the brand logo of
their hike- “ET" is already affided on the big front panel connecter [Front Mould] by
thetr supplier themselves belfore exporting the same from China, and the said parl is
brought to the fectory, along with the logo an it duly afftxed.

8.2 S5hn Shivikumer Amar Singh, Manager [(Purchase), Auto  Division,
M{n Electrotherm [Indin) Led. was directly involved in the parchase process of the
imported goods related to the E-Bike/ E-scooter as the same i evident from his
statement dated 2707 20232, Further it emerges from the said statement that M /s
Electrotherm imports magority of the parts of E-bilke from China in Sets (CED
{'J-I:l.l‘lill.in'nl. Shri Shiv Kumar Rirther siated that he used o place order throogh a
whatsapp group naming *ORA CAP Group” to his Chinese Supplier Ms. Echo Rul of
China (Mob. <86 1364679021 5], who i& the owner of M/ s Peeriess Automotive Co. Lid,
afid M/s. Megn Enterprise Co. Lid. He accepted that they prepare purchase orders
for parta of E-bikes corresponding to the number of wehicles planned to
manufacture He also dgrecd that the E-bikes importod by M/ s Electrotherrn [India)
Lid. in knock down condition merits classification under 8711.60 of the Pirst
Schedule to the Customs Tarlff. He agreed that the classification done by
M /& Electrotherm [India) Lid. for import of parts of E-bikes in sets under CTH 8714 §s
wrong He agreed that Customs duty has been short-pald on import of parls of
E-bikes In sets. Further on perumal of the vanous Performa Invoices, Email
Correspondencs perused withdrewn under Panchinama dated 03.06. 2022 i ia evident
that the arders under those Performa trmilces and approwel of payment under the
those Email communications were being made for a particular set of E Bike Parts in
CKD Condithens witheut battery and tyres. This clearly indicates that M/s
Electrotherm was imparting E Bike in CED condition as the order of the pans of E-
bike were being placed by M/fs Electrotherm through Shri Shiv Kumar were being
placed in no, of Sets of E-bike,

B.3. Bhn Himanshy Sharma in his statement doted 0306 3023, atated that Moat of
the parts of these bilees are imporied rom China.
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Puring the recordimg of the statement dated 27.07,3022 Shri Shiv Kumar had perused
fellsiwing Pecforma Involces and Emaill Camminications ete.

9.1, The Proforma Involce-Pl No PAUTO-EX2021 1004, dated OR2-Mav-2021 laswed by
M /8. Peerless Automotive Co,, 4d,, Zhejiang Province, China, available at peges 331 -
233 ol File Np.3, withdrown vide Panchnoma deted 03060022 drovwn ot the olfice
premises of M /s Electrotherm [india) Ltd., Palodia, Ahmedabad, which indicates thas
the order s for parts E-hikes correspond to 120 E-biles. (RUD-T)

9.2, The Proforma Invaice-P1 Mo PAUTO-EX20211003, dated 02-Nov-2021 issued by
M /& Peeriess Automoative Co,, Lid., Zhijlang Provinee, China, svallable at paged 235-
237 of File No.3, withdrawn wide Panchnamn dated 03.06-2022 drawn at the office
premises of M /s Electrotherm (India) L., Palodia, Ahmidabad, which indicaies thit
the apder is for parts corresponding to 180 E-rikes, without battery and tyres, |[RUD-

7

9.3, The email correapondences between Shel Jignesh Patva and Shel Jodl John
dated 17 November, 2021 available al page 249 of File Mod, withdmwn wide
Panchnama dated (3-06-2022 drawn at the office premises of M/s Electrotherm
(Indis) Lid., Palodia, Ahmedabad, which was sent by Shri Jignesh Patva regarding
Auto Divislon  payment planning relating of M/s Electrotherm  (India) Lt o
M/ 5. Peerless Automotive Co. Lid,, mgainst Pl Nos, PAUTO-EX202 | 1003 & PALUTO-
EX20211004 for 180 hos. driftdxy & 130 Nos. Edgedx parts import (UISD 4084930 +
27499.20 - GEI4B.40 * 75) for an amount of Re.31,26, 130/ - vin swifi mode. Shri Jaoji
dohn has green approval by reply emall dated |7 November 2021 12.24hrs by saying
DK. Shri Shiv Kuthar conficmed that that vide Pl Noa. PAUTO-EX2021 1003 & PAUTO-
EX20211004 order for import of Parts of 160 Nos. drifids & 120 Noa, Edgedx parts
were placed and approval of an amount of Re 571,26, 130/ via swill mode was given
by Bhri Joji John by reply email dated 17 November 2021 12.24hrs by saying OK. Shri
Shiv Kumar further categorically agreed that the abovementioned payment planning
shows that the payments are made for the parts meant for 180 Nos. Driftdx & 120
Mos. Edgedx. (RUD-T)

9.4, The Proformas lvvoice-P Mo MAUTO-EXI021 1002, dated 03-Nov-2021 jssued by
M/sMega Enterprise Co. Ltd., Zhejinng, China, available st pages 253-255 of File
No 3, withdrawn vide Panchnams dated 03-06-2022 drawn ot the office premises of
M/s.Electrotherm (india) Ltd., Palodia, Ahmedabad, clarifies that the order ia meant
for manufscturing 300 E-bikes. (RUD-B|

8.5. The Pmforma Invoice-F1 No. PAUTO-EX20320203, dated O7-Apr-2022 issuwed by
M /8 Peetless Automhiotive Co., Ltd., Zhejiang Province, China, awilable at pages 286-
2940 of File No X, withdrawn vide Panchnama dated 03-06-2022 drawn af the office
premises of M /s Electrotherm (India) Lid,, Palodia, shows that the erder is for parts
correspond 1o 300 E-bikes, without Battery and tyres. Further Shri Shiv Kumar
igreed that the emil corresporudences between Shri Pratik Joakl and Shrl Jajl John
dated 19-04-30022 confirms that the payment of total Bs 58 04 387/ - was againat 00
Mok, Dirifldx imported in Bets against Pis No. PAUTO-EX20220403. (RUD-9)

9.6. The Prodorma [nvoice No. Pl Mo, PAUTO-EXP20220101 , dated 2%9-Nov-21 available
it page Mo 331-333 of File No.3 withdrawn vide Panchnama dated D3-06-2023 drown
a1l the office premises of M s Electratherm (India) Lid,, Palodia, Alunedabad, clearly
shows that the sakd Pl s for parts corfespanding o 300 E-bikes. Forther the payment
planning confirmation email dated 20-01-2022 between Shri Jignesh Patva and Shri
Jagi John, available at page 339 of File No 3 withdrawn vide Panchhams doted 03-06-
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2002 drawn at the office premises of M/Ss Electrotherm [India] Lid,, Palodia,
Ahmedabad, speaks abowt 300 Nos. Drifidx parts imported agaimst Pl No, PAUTO-
EXP0220101, and the Bank debit voucher dated 01-02-2022 (page 341 of the same
flle] In respect of the said payment which speaks about payment against USD
TO299.00 @ 74,86 300 Drift PAUTO-EXPI0220101. Shri Shiv Kumar agreed that these
puyment conflirmation are for purchase of ports mesnt for assembling 300 E-bikes.
RUD-1

9.7, The Proforma Involce Pl No. PAUTO-EXE0220001, dared 10-Mar-22 issued by
M /& Peerfess Automotive Cp. Lid., Zhejiang Province, Chinn, available at page 347-
F44 of File No.d withdrawn wde Panchnoma dated 03-06-2022 drawn ot the office
premises of M/ Electrotherm (India) Lid,, cleardy shows that this proforma Inveloe |s
showing the price in respect of pirts meant for 900 drifldx E-bikes. Furiher the amadl
correspondences between Shn Jignesh Patva and Shn Joji John dated 21-03-2023,
seeking payment planning approval and conflrmation, available at page 353 of File
MNo.d withdrawn vide Panchnoama dated 03-06-2022 drawn at the office premises of
M /s Electrotherm (India) Ltd., shows that sald email from Shii Jigriesh Patva is
regarding seeking approval for part payment planning against import of parts in
respect of 00 noa, drifltds model E-bikes cach against Pls No PAUTO-EX20220201,
MAUTO-EX20220202 and PAUTCO-EX20:220303, (RUD-1 1)

9.8. The Proformi lweice No. PAUTO-EX20220404, dated 07-Apr-22 issued by
M/[s Peerless Automotive Co., Lid., Zhejlang Province, China, available af page 361-
363 of File No.3 withdrawn vide Panchnoma dated  03-06-2022 drawn a1 the afflce
premises of Mfs Electrotherm (Indin) Lid. and alss the corresponding Bank debit
voucher dated  05-May-2022 issued for payment aguinst USD 71460 @ 76.37 300
Dirife PAUTO-EXI0230404, which is available ot page 369 of the same File, again
clearly shows that thess are documents relating to purchase of parts meant for 300
Diwift E-bikes, [RUD-12)

2.8, The Proformu Inveéce Mo MAUTO-EX2021120], dated 07-Apr-22 issued iy
M /5. Mega Enterprise Co, Lid., Zhejiang, China, available at page 397, 403 of File No.3
withdrawn vide Panchnama dated 03-06-2022 diuwn ot the office premises of
M /s Electrotherm (India) Lid. and also the corresponding Bank debit voucher dated
21-Dec-2021 issued for payment against USD 70101 @ 75.90 300 Drifi PI
MALTO/EX20211201, which i available at pege 411 of the same file, clearly shows
that these are documents relating to purchase of parts correspond to 300 Drify E-
bikes, [RUD-13)

9.10. On perusal of these above mentionsd Perfonme Involees comimareiil valoes
emall correspondences otc., Bhri Shiv Kumar himmsell agreed thael the order is being
placed by the importer company M /s Electrotherm (n no, of sets-and the payment
confirmation for those many namber of sets & also being done to the oversess
suppliers, Thus, it appearsd that the entire E-bike in CKD condition is being impored
oy the |lmporter M/s Electrotherm. There are warious other Performa Invdices |
commercial invobees which bave been issued by both the Chinese Supplier of Parts of
E Bike to M/s Electrotherm (India) Limited which were withdrawn vide Panchnama
dated D3-06-022 drawn ol the office premises of M) s Electrotherm [Todia) Lid,
Performa lvoices/ commercial invoices/ email correspondence clearly indicules that
the order of these parts of E Bikes have been placed by the Importer M /s Electrotherm
i Bets [CKDY condition. Mere perusal of the sald Performa [nveices/ commercial
invosces/ Emall communications shows that the order are being placed by M/fs
Electrathermn in no of E-bikes and not w.r.t Parts of E-blike. For [Hustration one such
Performa invedece (s affoed as under:
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@11, Further the Bifl of Lading Mo NB2012B35523 dated 14.12.2020 issued by
Zhefiang Jet Logintics Corporation Limited for the Exporter M /s Peerless Automohiles
Co.. Lid having consignes M /s Electrotherm (Endia} Limited for 586 packages of Parts
of E Blke, avaklable at page 401 of File No. 1 was withdrawn vide Panchnama dated 03-
(5-2022 drawn at the office premises of M /e Electrotherm (India] Lid, The HS code
for the said parts of E Bike has been mentioned in the said Bill of Lading by the
supplier is 8711800080, However, 1o evade the payment of the Costoms Duty, in the
correapoiiding Bill of Entry against the said Bill of Lading, having BE number 2214 143
dated 2012021 filed by the impoarter, the CTH has been declared by M/a
Electrotherm as 8714, This clearly indicates thal the importer has intentionally been
mis classifing the imported goods (0 order to avall the duty benefit and mislesd the
excheguner.

For illustration one such Performa imveaee s olfoeed os under:

"# i SRl AT d A OO T e
."'. s CRAEPGONA TS LTrERn UL R Bl

-

B i [ reuy il [T p——

9.12. Bimilar to Performa Invoices) commercial involces) emall correspanidences eto,
the Purchuse Orders placed 1o the oversess Suppliers based at China submitted by
Shri Shiv Kumar during the statement dated 27.07.20032 clearly indicates that thess
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Purchase orders have besn placed by the Imporier M /s Electrotherm in Sets [CKD)
condition. Mere perusal of the said purchase orders shows that the order are being
placed by Mfe Electrotherm in oo of E-bikes and not w.or.l Pars of E-bike, For
ilustration first two pages of one such Purchase order No 6102000818 dated
I8.12.2021 placed to Supplier M/s Peerless Automotioe Co Lid China is affixed as
urkder:

FURCIASE COWRTER (Tmpait)
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Thua, it appeared that the entive E-bike n CKD condition s being imported by the
importer M /s Electrotherm. There are various other such purchase orders which have
been imued by the importer (n the name of hoth the Chinese Supplicr of Parta of E
Bike, which were sobmitted By BhriShiv Kumar under his statement dated
27072022,

9.13.  Bhri Shiv Kumar submitted the printout of WhstaApp chist of the whatsapp
group naming “ORA CAP Group“chatl during his statement dated 27,07.2022. It ia
clear that from the said whetsapp chat that the arders ane being placed on behalf of
M /s Electrotherm in sets condition,

9.13.1  One part of the said Whatsapp chat between Ma. Echo Rui of China mnd
Bhri Shiv K'urn!rh affiwed herein below:

JR/TIL 10058 am - Echo B Ching {Red'8ack Msets Bue/Bisck dwts - White Trey Bnets +

o farey POvets « Mark grovs Gy 05y

It is clesr .I!'I..l.‘t l:l:'trl:l'.'l I.h'l'."]ltﬂ:h'lt chait d-udﬂ:ﬁal!'ﬂﬂ!u (10,58 am) that the
supplier Me. Echo Rui of China is referring to Red [black 76 seta+ blue/ black 40
setnd white /grey 60 sets +Blackf Grey T0Sets+ Dark Oreen/Grey 60 sets,

9.13.2 Purther one such WhatsApp chit between Shiv Kumar and China supplier is
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affixed an under:

TR L 54 = bphp Wl (bprai - Ereirtooe £
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The abwwve dated 06.05.21 clearly alows that the supplier in bere refernng
tn loading of 300 drift X model on 9% and asking the importer 1o arrange Sorwarder
for the booking, and Shiv Kumar is saying oloay for the same vide his reply.

9.13.3 Purther one such WhatsApp chat between Shiv Kumar snd Chine supgplicr is
uw'r:r;i |_ | A0 - Eapal Wil I:hm. VU PRy B0 QAR

DI L 10 LN e - S Wil rggh | Gy
CERTL 1148 den - e e Egh P gieesg v luwarder dpialis bindly Hemich

QEERATL 110« e Mammr Wrgh bl i on 1 ek Fai wlbiiy i i e U e R bee sais
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ORAOTAL Bl v - Bites Wil Chwia WD O Mo angd RE e ires il FogTner 4
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OO 1L e - (oi el Cend. D
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CEIAFLE, 11 e - Shiy Buinis Srighs Y e b

R L 1l i - Dt S Thesgy ey tilaibieg) L0 L), i CTH miirsSesi 19 iniiie I S| e
Ear

From the above achat dated 02 07 202 1, it 18 olewr that the supplier & confirming
to lnnd 300 sets af drift model.

These Whatsapp chats again re-confirms that the entire E-bike in CKD
condition |s belng imparted by the importer M /s Electrotherm. There are variaus sther
chats between Bhr Shiviumar Amar Singh and M. Echo Bul of China whicls clearty
indicates that the order of these parts of E Bilkes have been ploced by the Imparter
M/s Electrotherm in Sets [CKD) condition. Mere perusal of the complete chat af the
whalsapp group submifted by Shi Shiv Kunar under his statement shows that the
order are being placed by M /s Electrotherm in no of E-bikes and ol w.r.t. Parts of E-
bike.

{1 From the above discussion it appeared that lew iterms which are oot being
imported by these importers independently vie. Battery, Charger, Tyres sfc., are not
at all essenthul lor giving e-socater s essential charscter o terms of Rule2(a) of
General Rules of Interpretation for Import Tanfl. Attenfion i invited to HSN
explanatory notes for Chapter 87, The rebevant part of the explanotory notes of chapler

Lals i LA . - e AL R T e e
Oeneml Interprefative Rule 2 fall, as for example:
(Al A moter uvehicle, not pet fTtted with the wheels or tyres and batfery.
{8 A motor wehiele nof equadpped unth its ergine or with its inderior fiftings.
] A bicyele wathaut soddle and fyres, *

From Para (&) above o HSN u'qﬂln.lmr_r notes for Chapter 87 it is amply cleqr
that the lmport in CKD from would be considersd import of complete/iniahed vehicle
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by application of Genemal Interprretative Rule 2 fa) even If wheels, tyres, battery are not
Imported

I, It gppenred fram the dbove discussion that M /s Electrotherm (India) Lid, had
imported all the major feasentinl parts required to make compléte e-scoolers fe-bikes
from China ind pald impait duty on the same by claasifiing them as parts fapare parts
under chnpter heading 87 14 and other headings. However, Rule2is) of General Rules
af Interpretation for Import Tarll reads as, “Any refoence i heading o an arficle
shell be token o tnelude a reference fo that article incomprete or unfinished, prowvided
that, as presenfed, the incompiete or wnfineshed orticles has he esseniunl charmefer of
thir comgliete or flrished arficle. It shall also be ket o thelude o reference o thet article
complete or finished for falling o he cdassified as complete or finished by wirtee of this
rule), presented unassembled or disassembled® Therefore, the sald poods imported by
M /5. Electrotherm {India)] Lid. appeared 1o be @ complete e-scooterfe-bike in CEKD
condition, which appeared to be classifinhle under Chapler Heading 8711

12. LEGAL PROVISIONS IN RESPECT OF GOODS IMPORTED UNDER CKD FORM
B CLAGSIFICATION OF IMPORTED COOLM:

(&) Rule 2fay ol General Rules of Interpretation for Import Tarfl of the First
Sehedule to the Customs Tacill Act, 1975

In terims of Rule 2{a) of General Rules of Interpretation for mport Taclll which
reads as, "Any referenioe in @ heading i an article shall be taken o mclude o referonce
fo that arficle tncomplete or wnfimished, provided that, ns presevbed, the incomplete or
unfinished articles has the essential characier of the compiete or finished article. It shail
o b taken to incliede a reference to that article comgiete or /findthed far falling o be
clazaifled o= complete or finished by wirtse of this rulel, presented unassembied o
disassembled. ™

It appeared that as per Bule 2{a) of General fules of interpretation lor leport
Tarifl, any heading for a particulsr arficle should inchude reference to such goods
whether unfinizhed/incomplete Il such unfinished / Incomplete goods give cssential
d'lmhnhlhnflh&mupkﬂﬁﬁ:hd’tbmilﬂdhﬂ.?m‘hﬂlmm, il n mokdle phone
I8 Impodted without a battery, It appeared that stich a mobdle phone would be classified
under the Chapter heading as a complete mobile phane as that unfinished maobike
phone would give essential charmcteristics of 8 mobile phone even without a battery
Sunilarly, it apperred that sutomobtles withoul their batiery or without wheels belong
in Chaptar Heading 8703 appeared to be cleeaified as autemobiles only. Therefore, the
sald goods impotted by M /s, Electrotherm (Indinj Lid. appeared to be a complete e
scooter/o-bike in CED condition, which appeared to be classifiable under
Chapter Heading 8711,

(B  Further, it appeared that HSN explanatory notes for Chapter 87 also specifically
fotus an the unassembled [ incampletle arvicke, which ghves essentiul charaoteristios of
A linished article Wlling under the chapber I'l.r_n.tl.in!_ of a Gmished article only, The
relevant part of the explanatory nites of chapter 87 t8 as under: -

R Llir LA

& SRl E ) D LY, S bl el 714 fisy el LR e
[indshed iehicls proided if haos the exsentol charoeter of the
Interpretative Rule 2 (all, as for example:

Al A motor vehicle, not yet fitted with the wheels ar tyres and battery.
B A motor vehiche ot equipesd with ts engine or with its interiar [iHngs.
€ A bryele without saddle and Hres "

(Cj Froirn the gonds imp;rr-l:d by M /m. Electrotherm [India) Lid. junder Bills of Entry
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as liated in Annexure-A), it appeared that all the essential parts lke Chassis, Motor,
Controller, ete. have been imported and very few puirts ke battery, charger, tyres gte
are locally procured. Furither, the parts which had been imporied from China were
espentinl parts of the e-scoier fe-hike, Hence, the Imported parts constitute the
mdjority af the e-scooter fe-hike and when assembled 1ogether, they appear 1o give 1he
essential character of an e-scooterfe-bike. Therefore, the sald goods imported by the
importer oppeared to be o complete e-scooterfe-bike in CKD condition, which
appeared to be classiflable under Chaprer Heading B711.

13.1. It sdppeared that the slectrically operated motor cycles (including
mopeds) and cycles fitted with an auxilinry motar, with or without side cars, and side
cars, if imporied, fall under CTH 8711 and attract efective rate of duty in terma of Sr
5314 of the Notifleation No. 50/23017 dated 30/06,/ 2017, as amended by Notification
No, 03/2019-Cus dated 29013019, Afler this said amendment, 8r. No. S331A was
innerted 1 Notflcaton No. 50/20017-Cus for electrically operated vehicles. The
Inllerring duty structure was made applicable: -

S No, | Chapter = | Dencription of Gaods Btandard
Heading o rate
sub-heading
of tarifl item

*BAT A, | B71) ; Electrcally operated motr oyeies. [including | o

mopedna) and cycles ftbed with an poxilisey
moiar, with or wrthout sale cors, snd slde cars,

il irmpsaried, -

(1} As & Wnecked diswn bkt containing all the
necessary  componenis.  parts  or sube
nagembliea, for pasrmbling & complere vehacle,
with,-

0] dissssembled Bottery Pock, Motor, Molor
Comtraller, Charger, Poever Conbrol  Undr, | 10%
Energy Maniter Contricior, HBrale  sysiem,
Efegiric Oompressnr nog maunied an chsesis;

{b) pre-ussembled Baitery Pack, Motor, Molor
Controller, Charger. Power Cantrol  Unit,
Energy Monilor Conirncbor, Bralee Syatem; | 15%
Eléctric isumpreaanr nil minevisd on & chosis

ar @ body assembly

(2} v form obheer than | L ahoee

AL,

122, From the above, it cun be seen that Sr. No. 531A of Notification Na, 50/2017-
Cus mentions about cheotrically operated vehicles, [n the instant case, it appeared from
the list of the imparted goods that the importer has not imported parts (6 form as
specified in condition o) and 1B, hence candition 1{a] and 1ib) as mentioned above
are not applicable in the instant case. In view of the above, it appeared that imipors of
£-hike fe-scooter In CTKD condition by the imporer in the instant case falls under the
category 'in o form other than (1) above™ where standard rate of Customs Duty is 50%

123 The serial pumber 531A was further amended vide Notflcation No,
01 /2020-Cyen dated 02 /022000 and Sr. No, 331A was modiied as given below after
this amendment. However, this chunge was made effective from 01 /04 /2020, The rate
of 50% is still applicable on sub-entry (2] and only the rates against the sub-entry [1)
were chahged vide the said Notification No. 01 /2030.Cus.
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5 No Chiipter ar | Deescription of Closils Sinndard
Hesding T rate
st biegdbng

or tmridl ibem

"RM A |B7LI
mapeds) ond cycles fitted with an soxilkany
malnF, wiith ar wilhoul  aide caig, and akde
cars, if imparted, -

(1} As a knocked down ot comtmning ofl the
AeCEnAAry  componenta,  parta  of  sub-
assemiblies, for assenibfing & complete vehsele,
Wik -

la| ibininarmbled Battery Pack, Midor, Motor
Controflér, Charger, Power Control Undt, | 15%
Energy Moenbor Cantracior, Brake sysiem,
Eleciric Compressor nof moionied on chassis:

W] pre-astsmbsed Baltery Peck, Molor, Motor
Controfler, Chorper, Power Control Uan,
Energy Mandter Contracior, Bralke Bywiem, | 25%
Ebsctric compressar mob moanited on a chassis
ar @ bely sasemmbly

13 & formn afher thon (1] akove
B

13, Hence, i1 appeared thal in the instand csse;, the duty strochone on e-hiloe fes
scooter in CKD condition imparted s to be considered ss gomds falling under the
category T3 in a form other than (1] abooe” where sinndard rate of Custems Dusty in
B0

13.1 Further, in the instant case, as the lmporter is engaged |n import of e-
sconters fe-hiles i UKD condition by declaring the imported goods as parts and
components of e-scootern/e-bikes appeared (o be classified under CTH 871 | attracting
duty @@ 50% ad-valorem, a8 per Bule 2{a) of General Rules of interpretition for Impart
Tariff, The 1GST duty applicable on the same is 5% in terms of 81 No. 243 A’ of
Bchedule I of Integrated Ooods and SBervices Tax Act, 2017, inserted vide Notification
No. 12/2019-Integrated Tax (Rate] dated 31.07 2019, efective from 18t August, 2019

The 5. no 242A of the said natification reads as under-
Sl No | Chapter Deucription of Goods -
Heading
2435 | BT Electrically operoted vehicles, inchading two and three
whieeled electrie vehicles,

Explanation .- For the purposes of this entry, “Electrically
operated vehicles® means vehicles which are run solely on
electrical energy derived from an external source or from
ane or more elecirical batteries Gited to such road wehicles
andd ahall include E- bicycles.”;

B N B o D 8 T e s B -

Before 0108 2019, the KGST duly applicable an the sainme would be 12'% I terms of
8l. No, 206" of ‘Schedule II" of Integrated Goods and Servioes Tax Act, 2017, omitted
vide Notifiention Ma. 12/2019-Integrated Tax (Rate) dated 31.07, 2019, eMective from
18t Augrust, 2019 (since few Bills of entry have been filed by M/s Electrotherm before
01.08.2019 as mentionsd tn Annasure A of the 1R the [OST payable woild be 2%

The 5L no 2 of Schedule 1l of Integrated Goods and Services Tax Act,
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2017 resds ad under (Efective 1l 31.07.2019)-

Sl No I-Eh.:up::—r Description of Goods
E H@H e e R O R e el = R
2k [E'i' Electncally operated vehicles, including two and three
wheeled electrie motor vehicles

Henoe the rate of IGST before 01.08. 20109 wauld be 1 7% and mte af IGST 01.08.2019
anvwrards woidd e 5%

.. TABLE -3 {Vialue i Ba.)
Port Namse Total Ass. Value of the Differennal Duty
imported Goods
Ahmedabad Air Cargo 208.314/- 1,14,850/-
Mundra 33,98.55 601 - 143372,113/-
Nhavasheva 8.41,00,708/- 3.77.89,256/-
;;'u:n Sabarmati 6,41 470/ 2,456,066, -
143,468,086, 104/ 18,15,23,185/-

The folowing legal proviatons sppear spplicable in the mstent case

SECTION 28{4| OF THE CUSTOMS ACT, 19632;
w&nwﬂwwﬂbﬂmwwmﬂwlmm:hm-hnﬂw:hﬂdﬁﬂ
or grronecisly refunded, or interest pagable has not been paid, porr-pand or erroneeicsly
refunded, by redason of,

o) colluson; ar

B any wallful mis-slafemenl; or

gl suppression of facts,
by ther imparter or he exporter ar the agent or emplopes of the inparler or exporter, (he
proper officer shall, within five years from the relevant date, sene notioe on the persan
chorgeable with duty or interear whoh has nof bees 80 levied or fot geid or whach hias
besn so short-levied or short paid or o whom the refund hos erronsously beer made,
requidring him fo showe couse wbiy he should not peay the amownt specified in the notice "

N

bbb ALK RSy A | D A T LIRS AL
Interest on delayed payment of duty

(1) Netwithstanding aaything contrained in any judgmendt, decree, order or direction af
ary court, Appellote Tribundal or any awthonty or in any other prowison of this Act or the
rules mavde there under, the persos, Wwho i heble o ey duety o eccordance with the
provisions of Section 28, shall, in odditian to suck duty, be Sabla to pay interest, if any,
al the rabe fled under sub-Section (2], whether such poagment s serde voduntaniiy or
after detmrmination of the dohy undor that section

(2} Interest ot such mibe ol below fen pey cont and not eceending thirty-sir per ceni per
arnwm, as the Central Government may, by notifcation b the Officiol Gazette, (v, shall
bt paid by the person liable o poy dody in lerms of Secttori 28 and such interest shall
be caleulated from the firse day of the month sucoseding the morth in wdich the duty
ought to hiove been paid or from the date af such ermmeous refind, 25 the cose may be,
e tn the date of payment of swoh dufy.

(3 Notusthatanding arything condatned @ sub-Section [, no inlersst shall be pagable
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e —,
aj the duty bevomes payahle comamguent o the msue of on order, mstrection o
direction by the Board under Secton 151A; and
b} such amownt af duty & valuntforily pasd in fll, wethir forty five doys from the
do of isrue of sweh order, matruchion or direction, withow! reserng any mght
to appeal ngeinst the said pagment af any subsequont stoge of such payment

i) The imparier widhile presenting a b8 af endry shall make ard subscribe fo o
decharalion as o the il of the condents of sweh Wl of @ntry and shall, in suppoart of
such decloration, preduce o the proper officer the invoice, f any, and such othar
docuwmants relating o the faporied goods a8 may be preserbed.

HfA) The importer who presents a bill of eniry shall ensure the followdng nomely:-
aj the accumcy and compieteness of the information giten thevein,
Bl the authenbioily aond paliclity of any dictemisnl supporting i€ o
¢ complicenee with the resiriction or prohibktion, | any, relating fo the goods undar
this Act ar undler any othier o for Bhe Bime Bedng it flaree

RULE 2ja) OF GENERAL RULES OF INTERPRETATION FOR IMPORT TARIFF:

Any reference 1 @ hending do an arficle shall be token o meliede @ meference fo thaot
article incompdete or unfinizked, prowided that as presented, the oompleE or
-I.i.l'u'ﬁ'l.is.hed aribcies hins the cszovitiel characier of the omplete o finished aricle. tsholl
alsa be taken fo nelude o reference to that article compeete or /finishad for falleng to be
clazsifiod o= complete or findshed by wirtue of this rule), presented unossembled or
disassembled. "

§ET 1 Ll oo g, - The follovwing goods brough
J:h:rl:n i |:I:|II'.'l! cmuimicle 'I'.ndln lhnll I:h= I1nl:|l-|: to confiscation: -

fm) any goods which do nolb correspond in respenc! of valioe or n any otfher pariicular
Hath the enatny made under this Act or in the cose of bagguge with the declarabon made
urider Section 77 in respect thereaf, or in the sase of goods wnder fronshipment, waih
thie decharchion for raashipment refarred to in B prowiso ko aub-Section (1] of Section

ARy persan -

fo) wha, in relation o any goods, does of omifs o do angy ool which act or emisaion
wold render such goods lable to confiscanon under Section 111, or abets the daing
ar omission of such an acd, or

Mt} who acquires possession of ar & in any Wy eoncermed (n odrrying, Pemiang,
dopositing, harbournng, keeping, concealing, selling or purchasing, or in any other
marner dealing with any goods which he krows or has reeson o belseve are Nable o
enrfiscation under Section 171 shall be lobls, —

Pmﬂl:]fh.lnﬂ:-hwwn##ntyhmhmn.
Where the duty has not been fewvied or has bpen shart-leied or the inferest hos
not been charged o poll o has besn port podd o the duly or infrest has been
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erronedally rfunded by reason of collizion ar any willfil mis-ataiement or Suppression
of facts, the person who s lable o pay the duly or flerest, as the cose may be, as
determined under Taub-Section (8] of Sechion 28] shall alse be fable o poy o penalhy
equal o the duty or interest so defermined

Prowided thotl where such duty or nleres), as the oose moy be, os delermined
urder [sub-Section (8) of Section 38, and the wnderest pogable thereon wnder
Section [2BAA], is paid within thirty days from the date of the commumication of the order
of the proper officer determining such dicty, the amownt of penalty Beble fo be pasd by
such person under this sechion shall be fuwenty five per cont af the duly or intorest, as
the crise meay be, so determined:

Provided further thi the benefll of redured penalty dader the firad proose shall be
arcrilabhle subpect o the omadition that the amounl of penalty se determined hos olso
baen paid within the peried of thirty dags raferved o Bl gt
PFrowided alzo that where the duty or inderesd defermined o be pagehie s redeced or
incroased by the Commissiones (Apseals), the Appellate Trbunal or, as the case oy
increased, az the oase may be, sholl b faken nfo aoomint

Provided also tha! in oose where the duly or cilerest determined o be payabie s
fnereased by the Conunissioner [Appeals), the Appellnte Trbunal or, as the mse moy
be, the court, then, the banefit of reduced penalty under the first prapise shall be
avmblalnls f the amound af the duty oF the nferest s mereased, along with the fntenest
payable thereon under Section "28AAL, ond hoemiy-five perdent of the coRssguentiol
increase in penally have alzo been posd within thirty doys of the communication of the
order by which such tnerease i the duty or interest tokes offect

Provided olso that wihere any peniliy hos beet Boied wnder this Section, no penoliy
shall be lened under Sechon | 2 ar Section | 14,

SECTION 114AA OF CUSTOMS ACT, 1963:

Penalty for use of false and incarrect material. - i a person knouwsngly or intentionally
makos, BIGRS Or NetE, oF oiuses [ e made, signed or used, any declarobion,
statement or document which iz false or incorect in any material partcular, M e
transaction of any business for the purposes of this Act, shall be linble to o penalty not
excevding frane fmes the vabee of goods.

SECTION 117 OF CUSTOMSE ACT, 1963;
Fennlties for confrovestion, e, nol exprossly omenbioned: - Any person who
CORERTIATIES Ry prasion of this Ao or obels oy such contneeendon ar wha foils o
comply with any provision of this Aot usth which §f was his duly o comply, uwhere fe
express penalty 15 elseuwhere proded for such contravention or faiture, shall be hioble
to a peraliy not excerding [four lnkh rupees].

CHAPTER NOTES TO CHAPTER 87 ITC [HS]

An incomplete o unfinshed vehicle o clossified as the corresponding complete or
Smtished wvehicle proandéd if hos the essentinl character of the laller (see Geneval
Interpretative Bele 2 fall, as for exomple

Al A motor pehicle, not get fltted with the wheels or tyres and battery.
8 A moty pehicie not eguipped with ifs engine o with its mteror filtings.,

i} A bicycle without saddle and res ®

EE-I'L11I:I|"-I 3, F'l:llm!m {3 mn}:-epfuﬂuinm n:luuu; £ l:tq::ru and exports.—{1] The
Eﬂlﬂ'ﬂﬂﬂ.rﬂ‘nntn!mny.byﬂ:dpr;mbhhndmh&qrmﬂim mﬂrpm!ﬂr
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the development ond regulation of foreign trode by focililnting rmports and increasing
CXPOrTs.

(2) The Centrerl Governmend may also, by Order published m the Officinl Gasette, make
provsein for prohibiiing, reatriciing o otherudse regulating, b all coses or in speciog
classes of cnses and subtiect to such exceptions, if ony, as may be made by or under the
Oweler, the [import or export of goods or serolees o feclnalogyf

(3} Al goods o which any Order under sub-Section (3) applies shall be deemed o be
gocds the irport or exporl of wbich hes been profiibited wnder Section | ] of the Customs
Act, 1962 (52 of 1962] and all the prowisions of that Act shall have effect accordingly

SECTION 11. Contravention aof provisions of this Act, rules, orders and foreign
trade policy, —
{1} Noexport or ot shadl be made by any person exoepd b oocordonce ioith the
provissns of this Act, the rules and orders mode thereunder ond the foreign trode
policy for the time being in foroe,

i.lk d1-82 I1 :-. I-I I.I. L.I..I -I.|- 4 -‘-.‘.-

RULE 11 - Declaration as to value and quality of imported goods: On the
tmportation into, or exportanon ot of, any customs porls of any goods, whether Hoble
to duty or nat, the owner of such goods shall, i the bill of entry or the shuppmg bill or
any ather documenis prescribed wnder the Cusioms Act, | 963, stote the valee, qualing
and cescviption aff such goods fo the best of kis knoudedge and belief and i cose of
exporiation of goods, certify that the quality and specifioation af the goods as stated in
those documents are i aocordance with the terms of the expor! oovilract entered nfo
with the beoper or consignee in pursuance of which the goods are bring exported and
shall subscribe 0 o decloration of the fruth of sich stalement af the foof of sweh bill of
entry ar shigmng bill or any other documenis,

17. WILFUL MISSTATEMENT AND SUPPRESSION OF FACTS BY

M5 ELECTROTHERM (INDIA) LTD. AHMEDABAD
17.1. Becdion 17 of the Custarms Act, 1962 powides for s=llossessment of duty

o import and export geeds by the imponer or exporter himseil by filing & Bill of Entry
ar Shipping Bl ag the case may e, in the electronde form, as per Section 46 or 50 of

the Customs Act, 1962, respectively. Thus, under self-asssssment, it is the imponer
or exparter who will ensure that he declares the correct classification, applicable rate
of duty, value, benefits of exemption notifications claimed, if any, in respect of the
imparted [ export poods wikile presenting Bill of Entry or Shipping Ball.

17.2, From the discussion hereinabowe, U has been established that M/s,
Eloctrotherm {India) Lid. was being managed by Shri Shailesh Bhandar the Managing
direcior of the company ikn asspclation with Shri Shivkurhor Amar Singh, Manager
(Purchase], Auto Division, M/ s Electrotherm [India) Lid. who uscd 1o place order 1o
the overseas suppliers. Accordingly, M /s Electrotherm [India) Ltd. was being managed
and controlled by Shin Shatlesh Bhandan the Managing director of the company. And
all the communication regacding the purchase and supply of the Parts in CED
cotidition were being munaged by She Shiviumar Amnr Singh, Manager (Parchuse),
Auto Division, M /s Electrotherm (India) Lid.

1721 In terma of Section 46 (4) of Customns Act, 1963, the imparter is regquired to
make & declarmation as to truth of the contents of the Bills of Entry submited for
asseaament of Customs duty, The willfull mis-statement by M/s. Electrotherm
findin) Lid. is evident from their Bills of Entry itself, From various documentary and
oral evidences as discusssd above, it & clear thar M /s Electrotherm [India) Lid. was
all the time aware of the correct dassification s well as correct rate of Duty o be paid
by them. Howevse, with willfull intention and suppression of lacts they evaded the
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custams duty and paid reduced duly by decluring the e-bike in CKD condition as
individuul parvs of K- Bike.

Thus, the duty appeared bo have been short lestod and short pabd by wilfully
mis=drolaring the destription of goods as ‘E-En:_ml:-:r Spare parts and aocessories™ omd
minstating the Customs Tarff heading es 8714 and other CTH as against the
applicable Customs Tarff Heading of B711 for the discharge of duty payable.

It ks pertinent to menthon that Sr. No. 33 1A of Notification No., 50,/2017 -Cus
dated 30.06.2017, mentions aboul electrically operaled vehicles, In the instant case,
it nppeared from gonds imported by M /s Electrotherm (Indin) Led, that they hove not
imporied parts n fprm as specified in conditben 1{a) or 1[b], hence condition 1) or
| (b will not be applicable to the imports done under CTH 8711 by M /8. Electrotherm
{India) Lid. In view of the same, it appeared that unports of e-bike fe-scooter in CKD
condition by M /&, Electrotherm (Indiaj Lizd, in the instant case fulls under the category
"in a form other than 1) above” where standard rate of Customs Duty is 50%.

Hence it appeared that the duty short bevied nnd shorct paid is liable o be
peovnred In lerme el Sectinn 28 (4] of the Cowtmma Aot 1962 w.r.t M /s, Electrotherm
{Trckin} Lid.

17.2.2  Further in terms of Section 46 (4} of Customs Act, 1963, the imparter is
requitred (6 malke o declaration as o truth of the dontents of the Billa of Entry
submittied for assessment of Customs duty. M /s, Electrotherm (Indw) Lid. had wallally
mata-declared the goods as “E-Scooter Bpare parts and scosssories” whercas the goods
were “E-Bikes /E-Scooters in CHD form® and alsn misstated the Taril Clagsification
af the said goods imporied by them as 8714 and other CTH instead of 8711,

Thus, the duty appeared to hive been short levied and short paid by wilfully
mis-declaring the degcription of goodys as “Parts of E-Scodter”™ and misstating the
Customs Tardll heading as B714 and other CTH as againsi (he applicable Customs
Tarilf Heading of 8711 for the discharge of duty payable by M /s, Electrotherm [India)
Led. Hence §i appedred that the duty short levied and shovt paid §s labde to be
recovered in terms of Section 28 (4] of the Customs Aot 1962

17.3. It thus appeared that the classification of the goods under the Customs
tariff head ([CTH] 8714 and other CTH, declaning the goods as individual parts claimed
by M /5 Electrotherm [India) Lid. ks required 10 be rejected and the said gooda covered
under Bills of Entry fled by the Mrmmﬁdmbﬂmmﬂtlfm-dnnkﬁ:d
under Customs Tarlll Heading 87116020 and charged o dulbes accordingly.
Accoriingly, the differential Customs Dy amolnting to Re. 18,1533, 185/ (Rupees
Eightewn Crove Fifteeri Lakh Twenty Thee Thousand One Hundred Bighty Five Only) a8
suimimkriaed [n Table 3 above [read with Annexure &) appeired liable 1o be recovered
from M /s, Electrotherm (India) Led, by invoking the extendod penod of five years as
per Section 28 (4) of the Customs Acl, 1962, In as much as the duty s shar paid on
gormunt of wilful mis-statement and suppression o8 norrated above. Further the
interest at the prescribed rate ia also lable to be recovered from them in terms of
Section 28 AA of Customs Act, 1962, Also, the imporier M /s, Electrotherm (India) Ltdl
hae rendered ltself Hable to penally under Sectinn | 14A of the Customs Act, 1962,

. B it further appeared that the gooda e, 'E-Bikes [E-Beooters in CKD foerm”
as coversd under Bilts of Entry filed by M /5. Electrothearm {India) Lid. (as detilbed in
Annesure- A respectively] were imported by resorting to min-declaration and s
classification by way of witfull mis-statement in the Bills of Entry filed under Section
46 of the Costoms Act, 1962, before the designated suthority of Customs. The goods
having assessable Value of Ra. 42,48,96,182/- (Rupees Forty Tus Croves Forty Eight
Lkl Ninety Sic Thoicsand One Mundred Eighty Tioo Only) as detalled in Billa of Entry
filed by M/s. Electrotherm (India) Lid, [as deteiled in Annesure-A respectively],
mppeared Hable to conliscation under the provisions of Secties |1 1{m] af the Customis
Act, 1963,
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17.5 Further, on account of thelr above said acts of omission and commiasion,
which have rendered the goods Habée to confiscation under Section 111 (m) af the
Customs Act, 1962, M/a. Electrotherm (fndis] Lid. is also linhle for penalty under
Section 112 [a) and (b of the Act ibid,

17.6. M/fs. Electotherm [india) Lid. appeared to have mis-declared the
description of the goods imparied by them as parts of e-bike fe-scooter.  Further, i
appeared that the importers deliberately devised fraudulent modus to mis-declare the
CKD gonditsnmn purts of e-biles /e-scooters and tried th get these goods cleired froam
the port to hide the actual import of an e-hiks/e-acoater. Thus, it appeared that M /s
Electratherm [Indin] Lid. knowingly or inlentlosally made, signed or used [alse
declaration, atatement or document which sppeared 10 be false or Incorrect in material
particular, in the trunsaction of above import business for the purposes of the
Customs Act in the Bills of Entry filed by them before the Indian Custems. By their
nets of omission and commission [ appeared (hat they hove rendered the goods
imported by them under the Bills of Entry mentioned in Annesgre- A Hable for
confscation under Section 111|m) of the Customs Act, 1962, Further, they iuppear (o
have rendered themssives Hable for penglty under the prowisions of Section 112 (a)
and [h) ar Section 1 144 and Section 1 14AA of the Customs Act, 1963,

8. RQLE OF THE FERSONG

148.1. Shri Bhivkumar Amar Bingh: |t appeared that Shr Shivkumar Amar
Singh, Manager [Purchases), Auto Division, M/s. Electrotherm (India] Lid is the person
In the company who was designated to communicale with the overseas Chinese
suppliers, Even on various Bllls of Lading the name of the concerned peraon has boen
mentioned by the supplier as Shri Shiv Kumar which means that he was hamdling all
the affairs related impart of E-bikes on behalf of M5 Electrotherm. Shel Shiv Kumar
used Lo place orders il no. of vehicle (E-bike Model] required 1o be produced (o Chineass
Suppliers, Bhri Shiv Kumar hag scospied in his statement that he used 1w place order
to the owner of the supplier firms through Whatsapp group. I appeared that Shri Shiv
Kumar was managing the affairs of the company related to overseas purchase of all
the esaential Parts in CKD farm,

18.1.1 Hhri Bhiv Kumar supervised all purchase relaled activities of M/s,
M /s Electrothern (India) Ltd, Ahmedabad. He agreed that the company is engiged in
import of all parts of E-bilke except Battery, Tyre and charger. They assemble the ssime
it their premises situated at Semakhyall, Kotch, Gujarat. 11 appeared that Shel Shiv
Humar was placing order according to the E- Vehicle as per requirement of the
company and was sccordingly waa reaponalble for Importing goods under CTH B714
tlidlming bwer rate of duty as discusscd above, The same is cormborated by the
Statement of Shri Himanshu Sharms Engineer-Service, Production Co-ordinater af
M /s Electrotherm India Lrd, (Aute Diviskn| wherein he categorically accepted they
ire importing import most of the components used in the mamafacturing of electric
vehicles, except Lithium lon Battery, tyre and Charger.

18.1.2 Shn Shiv Kumar in hia statement has accepled categorically that they import
moat of the {tems, for assembling of E- hike, They prepare purchase orders of E-bikes
carreapond o the number of vehicles planned to manufactune. He used o place order
through a whatsapp group “ORA CAP Group® to his Chiness Supplier Ms. Echo Rul of
China [Mab.+86 136467202 15), whao is the owner af M /s Peerless Automotive Co, Lid,
and M/5. Mega Enterpeist Co, Ltd. He farther spreed that the E-bikes bnported by
M/a Electrotherm [Tndia) Lid. in knock down condition merits classification under
E711.60 of the First Schedule 1o the Customa Tariff, He agreed that the classification
dane by M /8 Electrotherm {[ndia) Ltd. for impart of parts of E-bikes in sets under CTH
8714 is wrong. He agreed that Custnoms duty bas béen short-paid on import of paris
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of E-bikes in seis

181.3 It appeared that Bhn Shiv Kurnar was aware of the provigions of the
Customs Act, 1962 o= well and fully aware of the gnods being imported and could have
casily declared the correct classification of the goods imported tny Mfs. Electrotherm
Indim Lid wnder CTH BT 1 1. Thersfore, it n,pp-u.rﬂ:i thst Frlnr to drmpart -ufpndl e was
aware that they are importing complete/{inished e-scootersfe-bikes in CEKD form.
However, he chose o mis-declare the said imports as spare Parts and accesnories of
E- wehicle and mis-claskify the goods under CTH A7 14, so that the enfmpany cotld
rnjoy the benefita by peying fower mie of Cusioms dities,; thereby resulting in svasion
of Customs Duties, It therefore appeared that by his scts of amission and commisalan,
he has rendered the goods imported under Bills of Entry mentioned in Anenexure-A
linble for confiscation under Section 111 (m} of the Customs Act, 1961 and
consequently, e appeared 10 have rendered himsell linble for penalty under Section
112a) and 112 (b of the Customs Act, 1962 and Section 114AA and 117 of the
Custorms Act, 1962

162 8hri 8hallesh Bhandari: Shri Shailesh Bhandan is Managing Director in M /s
Fectrotherm  (India)  Ltd. When summon  vide DIN  Number CBIC-DIN
202207D0DZ1N00CNEEDST dated 17.07.2022 wan jsswed to the Director of M/s
Electrotherm ([] Lid, Ahmedabad, Shri Shailesh Bhandarl being Managing director of
the eompany, had authorised Shri Shiv Kumar to present before the Directorate of
Reverae, Ahmedabad to terader statement on bebalfl of the Company vade letter dated
26.07.2032. Therefore the statement af Shri Shivkumar is hinding on the company
Shri Shivkumar Amar Singh, Mansger (Purchase), Aule Diviiben, M /s Electrotherm
[Indin] Lad, in his stelement dated 27.07.2022 accopted that the company is being
managed by Shri Shailesh Bhandari alone and all other directormn e/ were not looking
after any business related activities in the company M/s. Electrotherm (India) Ltd. He
ncoepied that they have been classifving this product under CTH 8714 alnce 2006,
However, ullimate decision with regard to all matters of the company lies with their
Managing Director Shii Shallesh Bhandard. The final decision with regard to Customs
Tarill classification of parts of E-bikes in sets meant for vehicles on import in their
cause plso will be taken by thelr Managing Director only. Accordingly il is evident that
ill decialons related to purchase, sales, procurement, international business related
te the E bike/ E scooter business of the company are being talken by Shaikeah
Bhandar

1823  Itappeared thal Shi Bhailesh Bhandar wan oware of the provisions of the
Custorm Act, | 962 as well and fully aware of the goods betng imporred and could have
ensily declared the correct classification of the goods imported by M /s, Electrotherm
India Ltd under CTH 8711, Therefore, it appeiwred that prior to Import of godds be was
oware that they are importing complete finished e-acooters/e-hikes in CED form
However, he chote to mis-detlare the sald impodts us spare Parts and accessaries of
E- wehicle and mis-clissify the goods under CTH 8714, so that the company could
enjoy the benefits by paying lower Customs duty, thereby resulting in evasion of
Custams Duty. It therefore appeared that by his acts of omission end commission, he
has rendered the goods imported under Bills of Entry mentioned in Anenexure-A liable
Tor confiscation under Sectian 111 {m| of the Cusitmas Act, 1967 and consegquently, he
appeared to hove rendered himself liable for penalty under Section 11 24{a) and 1132 [b)
of the Customs Act, 1962 and Section 1 14AA and 117 of the Customs Ao, 1962

19. This show ceuse notkee pertains o demand of duty involved in the goods mported
through multiple ports/Air carge Complex vie. Ahmedabad Air Cargoe Complex
1IH-"L!-'[D4-I ICD Sabarmati |IHEEI-IH falling under the jurtsdiction of Commissioner/ Pr.

1 or_Can i 1 edabagd, Nhava Sheva [INNSAL)
falling 1.|.n|dﬂ the Jurll-dJ::Uun aof Pr. {:-unmﬁnlmur or Commisainer ol Customs,
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mwmlggmjﬂ i Hunttm Port falling under the ]ﬂJﬂa-drtl.rtm

H.!I.I.I]ﬂli! Thr:m!'nm in lrrmn of Eﬂﬂmn 5I1ﬂ1'|-|'l| mn.d. with Hﬂ-l'lﬂl:!lﬂﬂlﬂ 0. Hﬂt}ﬂ
customs [NT] dated 31032022 iseued by Central Board of Indirect Taxes amd
Customs (CHIC), New Delhi, the proper officer in the instant case iz the Pr.
Commissioner | Commissioner of Customs, Mundrs, Commissionerate, Mundra
iAs per table 3 Above) as the highest duty demand anses for the import done through
Mundra Part.

20, Now, thersfore, M/s Electrothem [India] Ltd, SBurvey No 125, Village
Samkhiyali, Near Toll Tex Booth, Bhachauw;, Kufch, Gujamt- 370140 [1EC-
OEEL00009Y] are hereby called upon 0 show cause to the Pr. Commissioner)
Commissloner of Customs, Mundra Commissicnerate, Mundm having his office at
Port User Bullding, Mundrs Port, Mundra, Kutch Gujarat, within thirty days from the
receipt of this notlos & to why--

L The goods imported vide Hills of Entry mentined in Annexure A should nm
be re-classified under Customs Tarkdll Headlng 871 16020 of the First Schedule
o {the Custems TarifT Act, 1975 and Customs Dty amount payabile be re-
assessed and differential total Customs duty mey be determined wt Ra,
18,15,23,185/- (Rupers Eighteen Crore Fifteen Lakh Twenty Three Thousand
Cvret Hundred Elghty Five Onlyl as per Annexure A scoordingly, under Serial
Na. 5314 |2) of Notification No. 50/2017-Customs dated 30062017 as
amenided;

ii. The goods imported valsed s Rs. 42,48,96,182)- [Rupees Forty Tuo Crores
Forty Ewght Lakh Ninety Six Thousond One NHundred Sighty Tue Only) ss
detafled in Annexoe-A should nol be held lable for confiscation under the
provisinme of Section | 1 1im] of the Customs Act, 1963,

ii Differentinl Customs Duty amounting o Re. 18,15,23,185/- [Fupees
Figliteen Crore Fifteen Lokt Tusity Thee Thowsand One Hundred Eighiy Five
Only), on the imporied goods as detailed n Annexue-A, should not be
demanded and recoversd [rom them under Section 2B4] af the Custams Aot

19632,

i, [nterent ahould not be recovered From them an the said Customs duty, as at
5L No. fiii) above, under Section 28 AA of the Customs Act, 19632,

¥ Penalty should not be imposed upon them under the provisions aof Sectian
1144 152 |a) and (B of the Customs Act, 1962 for acts of commission and
amission discussed hereinabove.

VL Penalty should not be imposed upon them under Section 1 14AA of the
Customs Act, 1962,

20.1. PFurther, Shri Shivkumar Amar Singh, Manoger (Purchase], Auto Divisbon,
M e Electrotherm (Indin) Ltd, in hereby called wpon 1o show cause to the Pr,
Commissioner | Commissioner of Customs, Mundra Commissionerate, Mundsa
having his office at Port User Bullding, Mundm Port, Mundra, Kutch Gujarat, within
thirty doys frnm the receipt of this notice as to why-

[} Penalty should not be impoged wpon him under the peovisions of Seéction 112{a)
and (b} of the Customs Acl, 1962 with respect to duty demanded from the
imparter M /s, Electrotherm (Indsa] 14d. as discussed Horein above;

7] Penalty should not be impesed upon him under the provisions of Section | 1444
of the Customs Act, 1962 in respect of Value of goods pertaining te M/s
Electrotherm (India} Lid. as discussed herein above;

{ti] Penalty should not be imposed upon him under the provisions of Section 117 of
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the Cusfoms Act, 1962 for his acis of commission ond amission an discussed
hereinakbove.

202  Farther, Shri Shallesh Bhandarn, Managing Director in M/s. Electrotherm
{Indiaj Lid,, s hereby called upon o show coudse to the Pr. Commissioner/
Commissioner of Costoms, Mundrm Cammissionerate, Mundra having his office ot
Port Vser Bullding, Mundm Port, Mundra, Katch Oujarat, within thirty days from
the receipt of this notice as to winys-

filf  Penalty should net be imposed wpon him under the provisions of Section 1 12{a
aid (b of the Customs Act, 1963 with respect o duty demanded from the
importer Mfs. Electrotherm {Intia) Lid. &8 discussed herein above;

(i) Penally should nat be imposed upon him wnder the provisions of Section 1 14AA
of the Custome Act, 1963 in respect of Value of goods pertaining to M/fs,
Electrotherm {India) Lid. as discussed herein abave;

filf] Penaliy shoold not be imposed upon him under the provisions of Section 117 of
the Customs Act, 1963 for his acte of commission and omisson &8 discussnd
herelnbme,

DEFENCE BUBMIESION

21 I observe that ‘Audi plteram partem’. is an important prineipal of patonel
Justice that dictates 1o heer the other side before passing any order. Therefore,
personal hearing in the matter was granted to the noticses on 27.02.2025, 16042025
and 29.04. 125, Sho Manish Juin;, f.'-nnlullllyt. representing M /s Electrothem {Indisj
Ltd, Shri Shivkumar Amar Singh and Shri Bhalleah Bhandarl, appeared [or personal
bearing through virtual mode on 29,04.2025 During the personal hearing He
reiterated the submissdons as made in the reply dated 16042025 in case af all tiree
noticees.

- M /s Electrotherm (India) Ltd., Notices No 1, vide lerter dared nil submined
thetr written submission in which they interalia atate that:

T SET ASIDE THE DEMAND

Al I s submitted that, undisputed facts as admitted in the present SCN are
suflicient (o drop the demand proposed i the S3CN and 1o Hold that Rule 2ia) is not
applicable in the present casa. The iImpugned goods consisted of variows parts but did
nat have alf the esseninnl camponenis  parts for the purpose of sss=mbling 8 complete
E-Hike. Key camponents fike battery, tyres, charger etc. are locally procured and are
nat being imparted by the Notieee which are sssential for giving an E-Bike its essentinl
character in terms of Rule 2{a) of General Rules of Interpretation.

A2, Imovsew af the ket that the luilteties, tyres and charger are locally procared, it
cannot be specifically said that the MNoticee has imported all parts for assembly of
complete E-Bikes, since essential parts [lke hatteres and other components neoessnry
for assembling & complete E-Rike are oot part of impugned goods.

A3, Reliance hus been placed on BABA BAIDYANATH TRADING COMPANY Vs
COMMISSIONER OF CUSTOMS (PORT), KOLKATA [2024) 23 Cenlnx 320 (Trl-Cal)
wherein it has been held that battery is essentind component in e-rickahaw f Tricycle
oprated by hattery. The melevant portion is produced below:

20 Az per the reoding of descrptinnes o provided wnder fmpord TaniT,

Section Notes o Chaptor XV and Explanatony Notes o HSN/CTH 8703

Page 32 of 96



F. No.: GENSADJS QOMM/ 208/ 2024-Adjn Adjn-0f'o Pr Commr-Cus-Mundns

ared 8708, the goods dmported will have the essendal characteristic of e-
Hekshmie anly when the same ore assembled o oeale a T-shaped
vehicle miounted on a chassis, whose oo rear wheels are independently
drivens by sepamie batten-pausened electre motors The Appellants
stoted thol 1o ossemble o complete Tricgole! e-rckshon of least 3103
items are reguired. The Appellonts stoted thot some af the mogjar
companents such as Front Acle, Baltery Charger 48V, Wirng Harmess,
Tire, Front Single Horn, Speedmeter, RVM Assy (LH and RH), Tube, Front
Brake Dvum, Battery are ot imgported. Thess are essential parts af the
e-rickslaw. Without these companents, the parfs mporied by Bodh
Appellants ever f pal togetheroukd nist make o ecgole/e-rickshae
KD condificn

21 Thus, we observe that the Appellcnts hoe ol imported mang
vita! parts of the Tricycle. fn the impugned order the adjudicating
authoniy concluded that gome paris which wese Hob imporied by either
of the Appeilants usere ‘minor parts'. From the description of the parts rot
orprtedd mentioned above, e observe that they are essentiol parts
rwiithout wiich o fully finished Tricyole will nod come ints exdsdence, The
adpadicating authority has not provrded any evidence @ the impugned
order that the goods imported by the oppellants mgether hos the
easarvtinl charaeteristic of e-rnekahnw, For Example, battery is one af the
parts not imported. As per the terminlogy of three wheelod wohicle, the
sermie has (o be pocetred or there shauld be propuilsion through a battery
which prowides the power o the molor in order fo threst a vehicle. CTH
BTO3R0 covern the vehicle propellsd through melor pouered by a
battery. The goods imported by the appeliants ngether i ossenblesd will
not provide the bask function ql'pmpuhianuwfntﬂu

Hirnﬂlwpm'h mrfmrudmdmnwnﬂnPMmﬂn n_ﬁdl].rhmhd
Tricyele. Henew, we do not agree with the findings of the adpudicating
authority that the goods imparted by the appellants fogether hoas the
exsentinl characheristio of e-nckshow,’ Trogele.

A4,  Relmnce has been placed on the COMMISSIONER OF CUSTOMS (PORT)
KOLKATA VERSUS M/S. TWINKLE TRADEOOM PRIVATE LIMITED, 2024 |5 TMI 472
= CESTAT KOLKATA wherrdn it was held thar

6.3, Wir obssrie that the lower authority has placed i refiance on Rule
2 fa) of General interpretative Rules which stipuletes as follows

Yol Any reference in o heading & an article shall be taken o incdude a
reference o that article moomplete or wnfinished, procided that, as
presenied, the incomplete or unfimished articles hos the essentiol
charmcter of the complete or finished article. § shall also be taken fo
include a mference io that article complete or finshed for folling o be
clasafied oz complete or fimished by wriue of this rule), presented
unssembled or disassembled,

6. 4. We agres with the findings of the Ld. Conpmissioner [Appeals) that
the interpretation of statctes showuld be (n line with the Act ie, the
Customs Tarfi Act, 1975, and should be purpesive 0 noafure and mot
sirictly as o lteral nterpreinbion which will not ssree the purpose of the
Act and the other literal deseriphion as providid. I this regard, the Lo
Commissioner (Appeaba) haz eferred the fudgaenl of Hon'ble High
Court in the case of Macoedl Engincering Ltd, Vs Commissioner of
Crstoms [Por), reparted in 20014 (310) ELT 33 iCal |, usherein it hos been
held as under;
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“More gften than nal, in the intespretetion of statules, the Courd should
make @ puarposise erpretobon of thetr provisions. A strictly ltem]
mierprelation may not serpe the purpose of justice. The aame principle
should be applied o the interpretation of the Customs Act, 1962 and
the reloted stotutes and rules, for exomple the Customs Tar(f Act, | 975
and the schedules appended tareio.”

6.5, In order ip hove the essentiol charleristics of ony mochine or
vehicle, the parts meoleed in the mamigfacturing showld fulfil the base
principle of that pehicle or machine, The lower authorty has dassified
Ihe goods under CTH BTOXE0 which covers the owhicle propelled
through motor powensd by a battery, The goods imporied a8 such, by
the respondenl, i assembled fogether, will aol propide the bagic
jmdmnqrpupuhmnnswquuﬁwaHEthEmMﬂumrﬂHﬂ?ﬂ]

Frium above judgement, it can be deduced that in absence of battery
in e-bike/e-scooter, baske functon of propulilon by battery operated
rrlor could not be atthined and gonds imporied in CKD condition
winikld not conatitute a fully Andshed e-bike /e-scooter. In view af this,
I And that without battery, all the remaining pans impored in CKD
cordition could not constitute essential characteristic of e-bike /e
sCOOteT.

A5, The above decislon was also relled upon by the Honhle CESTAT, Kolkata in
case of COMMISSIONER OF CUSTOMS [PORT), KOLKATA VERBUS M/E. VANI
ELECTRIC VEHICLE PFRIVATE LIMITED, 2024 [11) TMI 17 - CESTAT KOLKATA
wherein it was held that

"5 We sheerve thal in the case of Twinkle Tradecom Pot. Ltd. [Supra),
the Tribuna! has afready ovamined the said ssue and held as whder: -

i As the issue has already been decided by the Tribunal in the above
cuse, therefore, follocing e sad rafio, we de nod find ang efirmaty n che
impugned order and occordingly the same is upheld

A% Insuch acase, it ik not appropriate on the part of the Department to apply Rulke
2(s) of GI Rules and assume that parts imported have the essential character of an E-
Bike when the SCN itsell admits battertes, tyred, chamger ctc. mre not being imported
by the Notices.

A7. On this ground alone, the demand proposed in the SCN is liable to be set gaide

B.1. Rule 1 of the GI Rule states as under

I, Tha ttles of Sections, Chaplers and Sub-Chaopters are providied for
ecase of reference only; for legonl purposes, clossification shall be
determined according o the ferms of the hendings and any relatos
Section or Chagpter Notes and |, prowrided such headings or Nodes dio not
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otherusise require, cocording bt the followsing projEsions:

B.2Z. As per Rule 1 of GI Rules, the classification shall be determined with reference
to Heading, Section Notes and Chapter Notes, Therefore, If the clasaification is possible
wnd determinabde with reference to Hendings and Section Notes and Chapler Notes,
then recourse to Rule 2a) cannot be resorted to.

B.3. N is submitted that as per Rule |, when the goods cannot be classified based
on the particalar tarill entry along with relevant sectbon and chapler notes, only then,
recourse can be made (o GI Rules [GI Rules 2 to 6) in o sequential manner. Relinnce
is placed on the decision of Hon'ble Supreme Court in the case Salora dernational
Lirmited 1. Covmissioner of Central Excise, New Dethi, (2013) 9 50C 662. In this case,
the Hon'bie Supreme Court held that for the purpose of clagsification, flrstly, the
particular tarifl entries along with relevant Section and Chapter Notes shall be
conaulted, and only if elassification is not determined by the tarff headings, rest of
the Gl Rules can be used for the purpost of determination. Relewint portion of the
Jjudgement |s reproduced hereuander, for ease of reference:

19 On the guesaton of the apolicabiity af the Rules for Interpretabion wis-
d-eis the sechion medes and chupder nofes i the TorfT Schedple, the rule
baid dawun by this Cowrt in COCE o Stmpdex Mills Co Led, may bst aeen o be
applicabie e thes case. fn thel decsmn, o hreeJudge Bench had the
Jollousng to say on the subject

“I1. The Rule for the Interpritation of the Schedule to the Central Excive
Tarlfl Act, 1985 have been framed pursuant fo the pousers under Section 2
af thoat Act Accosding to Bule | ttles of sections and chapéers m the
Schedule are provided for ease of refivmoe only, But for legal purpodes,
cleessifieartion “shall be determined acoording fo the erms af the eadings
and any relpuant secthon o chapler nofea’, [ nelther the heading nor the
Mﬁu{ﬂ'ﬂrhdﬂrﬁrmmﬁuhﬂﬁl‘g then @ musl by ooemirnned
nl:l:'l:rrd.mghlfn: ul:h'r,l’nliru.tm.pmuﬂnu contaimed A the Rulea. Byl |
RS Lt the s mm:uhwﬂ!hmnfﬂu

B4 Reliance is also pliced on the judgement of the Hor ble Suprems Court in CCE
v. Simplex Mills Co, Ltd, (2005) 3 BOC 51 wherein, the above principles of law heve
been similarly upheld,

B.5.  In the present case, the Noticee has never imported Lithium-lon botteries as
they are locally procured. Farther in majority of cases, lokd acid balteries are also
being procured from local market. Purther, even in case of import of lead scid
batteries, the Notices has not imported Lead acid batteries vide the Impugned Bills of
Entries and nor has the Noticee imported the sald battecies from the same supplier.
The Department vide SCN has also accepted the fact that batteries were not Imporied
along with the other consignments of impugned goods. Hence, classifying by resorting
to Rule Za| and ignoring RBule 1| of Gl Rules = against the principles of cdassification
that oo when eessential parts likee batteries and othér parts used in assembly of &
complete E-Rilke were not imported as part of impugned goods, Therefore, the demand
propossed n the SBCN is Uable to be diopped on this ground nlane,
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BB Iis also submitied that in the instant case, the impugned goods impored by
the Noticee are plastic and machanical parts used in the manufacturing of E-Bike and
by the application of Rule | of the GI Rules, the mpugned goods are cormectly
classifinble under their respective sub-headings of the Costom Tarfl Act, 1975
[lu:l'einl!'l:rr:i:'rmd. io as *Tariil Act). Consequently, reliance placed upon Bule 2{a) of
Gl Rulea by the Department for classification of the imparted goods 15 bad in low and
linble to be rejected,

ol e ds bumbly subsmitted that the Rule 2a) of the G Rules I8 appliciable fa the
impugned gooda in their ‘s presented” condition (o the essessing officer @t the time of
import. The Departiment does not have the liberty ar authority to club goods imported
vide different BOEs at different port of import over a period of time as goods ‘as
presented” under Rule Ha) of the Gl Rules or any other provision under the Customas
law, For ease of reference Rule 2a) af the Gl Rules = extracted below for ease of
reference.

Any reference in o heading o an arficle shall be oken @ include o roference o
that articfe moomglsde or wefindshed, provided that, g presented, the novreplees
or unfinished article has the essentiol character aof the complete or finished article,
ft ghall also be taken fo dclude o rference o thal article cammplete or Rrished for
falling o be clossified os complefe or findshed by wirtte of this nulef, presentod
unassembled or disassembied,

Emphayis stippiied)
C.3. Ruole 3in) of Gl Rules congists of fwn parts. Acoording to the Harmonised system
of Nemenclature Merenafter referred o az 'HENV'], Explanatory Notes to Rule 2ja), the
first part of Rule 2 {a) extends the scope of any heading which refers to & particular
article to cover nod only the complete article but also that article mcomplete or
unfinighed, provided that, a8 presented, It has the essential character of the omnplete
iar fini=shed article,

C.3. The HEN Explanatory Notes states that seoond part of Rule 2ia] provdes that
oompicie ar finishead articles presented unmassembled or disassembled are 1w be
clasgified in the same heading ad the ussembled srticle, When gosds sre s presenbed,
it be usiially for reasons such as requirements or convenience of paclking, hendling or
transpart,

Misising of tie trm s -

C.4. The meaning of the term *as presented” hes been discussed by the Hon'ble
Supreme Court in Commissionsy of Customs, New Delli vs. Sony fdia Lid, 2008 [23))
ELT 385 (8.C). Just to appreciate that the nature of the Imports undertaken by the
Respondent in the said case are comparable to the nature of the imports in the instant
cuse, o few facts are being provided herein, The Respondent was engaged dater alia In
manufacturing of CTVs and sudio products. The Respondent in the case imported all
components during first yesr of operation and gradually intreased over the next few
years (similar to the present case as mentioned in the SCN), The Respondent in the
saiid cnse placed indents an thelr counterpart in Singapore, because of the proxmity
of thelr Singapote counterpart with suppliers situuted in vabous countries including
Japan, Taiwan, Thailand, Indoneaia, Malaysia, China, etc, All these vendors supplied
commponents on basks of Minkbmum order Quantily for the optimuam wtilization of
containers, as also for the reduction in transport cests, standardizsing the manufscture
and dispatch procedures. The SCN issued i the background of these facts ntended
to read Rule 2{a) of the GI Rules over 94 consignments that took place over a period
of 22 months in 94 lota in containers contalning different parts sourced from different
countries. The Hon'ble Supreme Court held based on the facts in the aforesaid case
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that In order o apply second part of the Rule ) of the GI Rules o fmport
consignments, the components as imported which gre presented unassembled or
disassembled, should exhibit the “e=sential charatier® of the complete or Enished
articles; The term “as presented” used in Rule 2fa) of the Gl Rules wonid imply that
goods would have to be asseased in the form in which they are imported and presented
to the customs and niol based on the Gnished goods manufsctured after subjecting

them to some process of mport

C.5. In the preseni case also, the judgment of Sony fndis suprof sgquarely applies.
Hence, the demand proposed in the BCN s Hable to be dropped an this ground.

C.h. The MNoticer also draws aflentlon o the consultation with respect (o
*WT/DS342: Chinan — Measures Alfecting Imports of Automobile Parts™ before the
World Trede Qrpanlmation (WTO) Dispute Setilement Bosrd [DEB). The Europesn
Communities, the Uniled States, and Canado, requesied consaliations with China
regarding China's imposition of meagures that adversely iffect exports of automohbile
ports fram EC, the US and Canada o China, The measures included mier i, Rules
for determining whether imported automotive pars and components constitule
complete wehicles. The European Communities argued that, under the measures, the
imparted automaobile parts that are used in the manafacture of vehleles for sale in
Chins sre subject to charges ecquisl to the Erls for complete vehicles, if they are
imported in exoess of cenain threaholds,

C.7. While hearing the case, the DSB established a panel which tabled its reports
an 18 July, 2008, The Panel Repart made observations on whether the term *motor
welricles™ must be mterpreted to include auto pans imported in multiple shipments
meint for dammgitic agsembly. The ismie belore the panel was, specifically, whither
*the term "aa presented” in Rule 2(a) includes, as argued by China, the situstion where
parts are impiried n multiple shipments and presented fo customs authorities
separalely or mot."

C.8  China contended inter alia that the nterpretative males of GIR 2{a) result i a
contimuum of crcomstances under which parts and components of an article will be
clansified as the complete article and the importation, in multiple shipmenis, of the
purts necessary o asssmble 8 complete motor vehicle is also the importation of &
motor vehicle and not parts of the motar vehicle, provided that the imported parts,
whien assembled, have the essential character of a motor vehiele,

C9.  The Panel has gone into the plain meaning of the term “ns presented” (o denote
a temporsel meaning, that i when a good s presented 10 the customs authority. The
word "as” can be defined as an adverh or conjunction of time or place, &t or during the
time that, when, while, whenever. The word “present” as *verb® to make present, bring
into the presence of. As a verb transient — put before the eyes of someone, offer o shght
or wiew; show, exhihit, display®. When these definitions are combined, the panel stotes
that they undersinod the term “us presenied” to meun *when something is offered lor
the eyes of sametne, affered to sight or view", In the absence of mny other modilying
words, “ns preaenied” o the contexi of Ruke 2{a) thus appears to point to the moment
when goods are offered to customs suthorites for exsmination, withoul necessarily
encompassing situstions where parts and companents of o good anre offered at different
timea for observation oF examination and loier assentbled together inlo 4 complete

good.
C 0. The United Btates explained in reference to the term "as presented” that it wes
o repluceinel for the lerm “imporied” in Bule 2faj to the CCCN |Le. & nomenclatuse

preceding the HS) to align it with the French word “présenté” and was intended to
cover not only “impart” but also “export” trede statistics

C.11. Reference ia also made to a ketier provided by the Nomendature Directorate in
respanse 1o a4 question from one of the signatories to the HS ooncerning the scope of
the termm “presented” in the text of Gl Rules 2[a), whereln the Director of the Customs
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Co-operation Councdl ferelnafter referrad o as OCCTY (the Immediate precursor to the
World Customs Crganization] stated that the editorial amendment of replacing the
word “Hnported” with “presented” was adopted © ando mable {t clear that G Rulés 2fa)
applies to & gven article in the state in which it is presented for customs clearance.

C.12 The panel considered thar if the wrm “as presented”, in the sense of “as
imported”, was intendsd to broadly cover parts and components fmported and
presented ot different thmes so long as they would eventually be assembled together
into a complete good in the importing Member's territory, the drafrers of the rule would
mient havve [ncluded the term “as presented” in the et of Rule 24u). In othier wards, glven
that the ordinary meaning of the tenm "as presented” denotes o emporal meaning: {he
moment when a good s presented, i the drafiers hisd intended the seope of the term
1o be broader than this ordinary meaning, they would hove sither excluded the term
pannoting such an obvious temporal meaning from the text of Rule 2{a) or been more
specific about the scope of the fterm

.13, Therefore, the ordinary merning of the term "as presented” was considemed
topether with the cantext in which the term was introduced (nto Rule 2a) by the COC
This supports the view thut the scope of Rule 2] is limited fo the specific moment
when goods are prescnted 1o the customs authority for classification,

C.14. The Panel also considered that the aforesaid interpretation was in fine with the
bazic principle of classification as obacrved by the Appefiaie Body in BC — Olucken Culs,
wherein it was held that goods miist be classified based exchisively on their objective
characteristics, which refer to their condition as they are presented to customs
atthorities al the tme of impactation.

C.15 The Panel has dlso referred to i document relating o the discusalons on the
drafl Rube 2{a)] of the Gl Rules at the Nomenclature Commitiee of the COC, The
fellowing observation was mude by (he Secretariat of the CCC which s relevant to the
guestion of imports from multiple countries.

ﬁlﬂhpﬂrpmrqrﬂmmncﬁnhh mmmmmummtmﬂﬁdnf
cinssification on which the Nomenclotiene rests; i hence reflects technological
ennsidemtiana anly. Thene i therefore every uatfication for it application o
articles disassembled or unassembled solely by reason of their bulk or
ue@thnfpu:Hnguudhmrndﬂﬁng]‘“u:ﬂuﬂ

i r"‘ﬂ*m'lrﬂ ﬁ-mm du“"" lms_ﬂﬁmm

T —
Erphesis Supplied)
C.16. The Panel stated that the discussion prowidens information about the reason why
classification of “unassembled ur disassembled” gonds as the complete good of the
correiponding kind i o part of Rule 2(a) of the Gl Rules. They Interpret (he above
slatement o mean that Rule 2{a] of the Gl Rules was not intended to apply 1o goods
(parts mand compoients) imported fer industrinl assemnbly, which is the mulviphe
shiprment situntion that was the complaint agninst China. BEather, with regard (o goods
imported unassembied of dissssembled, Rule 2] of the GIR, the second part ks
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intended to malnly coyer the sibuations in relation fo goods that are difficult 1o be
impidted in assembled farm.

C.A7. The Panel further goes on (o state that the Explanstory Note (V) to Bules 2(a) of
the GI Rules reflects the understanding provided above. Explanatory Naote [V} 1o Ruke
2ia) of the O] Rules provides that when the goods are presented unsssembled or
disassembled, it = usually for reasons such aa “requirements or convenience of

packing, handling or transpart®. Exgplanatory Note (V) is prowided in relerence to the
seoond port off Rule Zn) of the G Rules and is extracied infm for ease of reference:;

RULE 2 fa)
fArticles presented unossetnbled or distsse mibsed)
V] The second port af Rule 2 fo) provides tho! complete or finished articles
presented unassembled or disaasembled are to be clossified m the same heading

as the assembled arficle, Whin goods ane 2o presented, i is waually for recsmis
Slch o rguinemients or concerdmes of packing, handling or froolsport,

C.18. The Panel also dwelt on the inclusion of word ‘usually” in the Explanatory Noge
(V] to Rube 2{a) of the G Rules. According to the panel the woerd “usually® indicates
that the provided ressons are not the ooly reasons when the second part of Rule 2ia)
of the Gi Rules applics. Nevertheless, the evidence as a whole indicates that the
drafters of Rule 2|a) did nat intend to have the Rule applied to the multiple shipment
sltuation, eapecially when some of the essential parts are not even Imported e ndia
an same are procired incally,

C. 19, The Panel also makes un observation reganding a document coneeming
discussions at the CCC in 1962, in which the Auntrien adminisbmrion raised the
cuetstion of whether the unassembled or disassembled griicles must be donslgned by
are supplier or ot least by seveml suppliers in the same country, Thai ks, the guestion
wis with regard to whether Rule 2(a) of the Q] Rules mest be confined o goods
imported unassembled or disassembled from one country, as opposed to different
countrics, The Momenelature Direclorate consldered the guestion of goods bnporied
unassemhbled or disassembled from different countries to relate to rules of origin and
thiis 1o be oulside the feld of nomencabare. The Nomencloture Direciorate noted as
fodlows with reference to the query;

The o, classgfication oriteri wsed in the Nomenciatune are; nature,
kind, structure or compasition and uee of the goods: The ol neter
affects clnssyfication

It would hence be ogeinst the spiit and the lefter of the
NMomendlature for the Mlerpretatie Rule on the dorresponding
Explanatary Note to introduce o discriminatinn based on the origin of
goods imported unossemiled or disasscmbied.

Moresier, i &5 common proctioe for sub-assemblies” of lonpe plants

o be despatched directly by thewr manigfaciurers o the country o
destination,

RS LAET AR LSS A o enatde] ALl T 7]
Nomenololure Directorale  considers  that  such  consignments,
wihpther simulioneocs oF spdt (insofar az te e are prosifed for
by neational regulation), should be efigible for the focilities afforded
by the draft nterpretabive Rule, provided that all the other comditons
airg mied,
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.30, The findings in the Panel Report were appealed by China and the Appellate body
repodt s clreulated on 15% December 3008 and adopted an 12 Janoary 2019, In
the Appellate body repart, they upheld the findings on Rule 2{a) and chaerved that the
Panel did not accept the brosd Interpretation of Rule 20d) suggested by China and that
the menning of “os presented™ in Rule 2{a) did not appear 1o contract the meaning of
"on thelr importation® in Article II of the GATT.

C.21. The Notices submits that as per the abovementionsd rulings for Rule 2[4E) o
apply, the poods that kwee imperied have to be classaifed “an presented” to imply that
the imported goods are the complete or finished article, That ks, if all the components
are presented ot the same time for customs cléarance.

C.22 1t ks subenlitted that oo the present cuse, it is an admitted et that the impugned
goods smme parts are imported from Mundra port and very few lead acid batteries were
in mny case imported from different suppliers at two different paints af time. Farther,
tithium-ion ballerses are not even imported as sane are domestically procured. Even
in major cases, lead acld batteries are also procured from domestic market.

C.23. However, the BCN has erroncously proposed to chib the conslgnment of
impugned poods imported a1 all the ports and to re-classify them ‘as presented”
together Lo imply. that the impugned goods imported are not parts but are CKDs kits

of E-Bikes, The methodology adopted by the Department in applying Rule 2ia] is bad
in law and is contrary to the legal position established by the Honble Supreme Cournt

bn case of Sony fsupra) Henoe, the demand proposed in the SCN is Hable to be dropped
and the SCH mus) be dischorged forihwith.

C.24. It is submined that there s no basis whatsoever for the SCN 1o club the
consignments with a pre-deterrmined objective of classifying the imported goods as
CKD kits of E-Bike. However, no legal provisions, notficatbon, cireular, case laws have
been referred to or cited by the SCR in this regard. The proposal is completely devoid
of any merits under law and is Hable to be discarded forthwith,

C.25 It ks subrmitted that the Department has comeniently misinterpreted the aspect
al whal constitutes 4 CKD kit In the Pangl repart on Chineg — Measuires Aflecting
Imports of Autamaobile Parts’ referred above, the Panel beld that, based on the parthes’
understanding of the terms, the scope of "CKD and SKD kits” can be defined in terms
of the following three elements!

11) extent of auto parts included in & kit]
12) peckage wnd shipment ne a kit and
[3) nssembly operations in the importing country

E-!&.“ﬁﬂlmﬂ.ﬂ:ﬂmmrm!nfuu!npunlmdmmpunmuﬂutnﬂd:ﬂhc
coptidmed o kit =0 s @ eonstiiuie o CED or SKD ki 11 was beld thet e CED ar SKD
kit rmay be undeminod as consisting of "all or neardy all® the aubo poris ecessary o
masemble i complete wehicle®.

C.27. With regard to the package and shipment of the kit, the Panel held that all or
nearty all” of the auto parts necessary o assemble o complete vehicle must be
puckaged and shipped altogether n & single shipment to constitute a CKD or SKD kit
They have relied aon the definition of a “kit™ a8 “a sat of parfs or constituents from
which a thing may be sssembied or made” and held that a CKD or SKD kit i a set of
ailo parts and components, either entirely unassembled or portially assembled, From
which a motor vehicle may be assembled or made.
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C.28. Finally, the Panel appreciated that a CKD or SKD Kits must go through the
assembly process to become a complete vehicle since auto parts and components
constiluting & CKD or SKD kil arc “entirely unsssembled® or “enly partially
assembled”. The Panel apprecinted that the nature and degree of the assembly process
reguired for CKD and SKD kits 1o become a complete vehdcle will vary depending on
the extent 1o which the parts and components in o CHD or SET kit woiald have been
already sssermbled pror to thewr shipment to the importing country. However, they
held that the assémbly operations for CKD and SKD kits may be less complicated than
the Nl msnufseturing of vehicles foon individual it parts

C29. In the case of Sony India fsupra), the Hon'ble Supreme Court heldd that only
when componenis are presented at the same time for customs clearance the goods
can he held to be in CKD conditinn.

C,30. The Noticee submits that it is amply clear from the abovemnmenimned judgements
that in order to classify imported goods as CEDs or SKDs of E-Bikes, the impugned
grods musi be consdsting of ‘all or mearly all' parts of E-Bike reguired to make a vehicle.
However, i the present case, the batieries were imported at a different time on
multiple nccasions. |t cannot be doubted that batteries are s major component of E-
Bike and without the butteries, E-Bikes cannot be sald to be complete or even ‘near to
eomplefe’.

C.3L. The Noticee submits that there is no Notiication or Circular with reference to
scape of Rule "'.'1:' fior mﬂd. arrving under differen Bills of Entry and bow the Gl Rules
will be interpreted for Impods of such split conslgnments or multigle eansignments.
In view of Inck of any clarity on the scope of CED or Rule Z{a) of the GIR, the Notioee
submits theal Bule 2(a) of the O Rules was noc intended to be read in the manner
propased by the Department. Rule 2{a) contemplates, as amply demonstrated i the
WTD DES Panel Order, that Rube 2fa) of the O] Rules s to be interpreted only for poods
that are imported from a single supplier and goods “as presented” on mportation heve
the easential nature of the complete product. Stmidarly, in Sony fadia sepral, the
Hon'tle Supreme Court has held that gonds can be assessed under Ruls 2{a) of the Of
Rules when they are presented 1o the cugloms for clearanee Il they have the essential
character of the complete products. On this ground alone, the SCN is linble to be set
oEide and the demand ansing therein is liabde to be dropped.

D.

D1, Itis hurmbly submitted thal in altempl to establish that the mpugned goods
are Completely Knocked Dewn (hersinafier referred o as "CRKD%) Kits of E-Bikes as per
Ruile 2(a) of the GI Rubes, the Department has taken o combined view of all essential
parts and components Imported by the Noticee durning a period of time by completely
ignoring the meaning of the term “as presented”,

0.2, Inthe instant case, the impugned goods under one Bill of Entry ane nol all parts
in any foregeeable sense and cerfainly do not have the essential character as that of a
complele E-Bike. The lmpugned poods imported (o one consignment do not give the
easentinl functionality of E-Bilke because batteries, tyres and charger are important
components ol E-Bike without which the E-Bike W=l is ncomplete. Therefore, Rule
2{a} of the &1 Rules is not applicable in the instant cane.

DA It is submitted that Rule 24n] of the O] Rules is spplicable 1o the goods that are
presented unfinished or incomplete, provided that, s presented, they exhibdit the
“exnentinl charucter” of the finkshed goods.
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3.4, E:n:pflnmmrr HNote W) 10 Bule Za) af the Gl Bules staies thai cases covired by
this Rule wre cited in the General Explanatory Notes to Sections or Chaplers jeg.,
Section XVII, and Chapters 44, B6, 87 and 89).

0.5 HSN Explanatory Notes (o Chaptor 87 states that the classilication of o motor
vehicle is not affected by operations which are catried out after assembling all parts
inte n camplete motor vehbcle such as: Vehicke ldentification Number fixation, brake
dysiem charging and bléeding air from the brakes, churging of the steering booster
syatem |power steering) ond cooling and conditboning systems, headlights regulation,
wheel geometry regulstion (alijgnment] and regulation of brakes. This ncludes
classification by the application of Rule 2{a),

D6 The HSN Explanatory Notes to Chapter 87 also states that an incomplete o
unfimished vehicle, whether or ool assembled, |s classified as the corresponding
complete or finished vehicls provided it has the essentinl character of the later. For

exnmple:

1] A mator wehicle, not yet ftted with the whesls or tyres s buttory.
i} A motor vehicle not equipped with its engine ar with ils inferior firtings.
(i1} A bicycle without saddle and tyres.

DL7.  In the present case, the example gven in the HEN explanatory note (e, a mirbor
vehicle, not yet fitted with the wheels or tyres and battery) does not apply because the
alre wak nob gleen in the oontext of E-Bllees. A battery (o an E-Bllke cannot be eguated
with a hatiery 1o » normal bike. In fact, such examples demonstrate that the SCK has
been lssed without application of mind and without understanding the goods in
question, their commercin] usage, relevance and value of varous parts of E-Bikes
inciuding batteriea, The banery s undoubtedly an essential companent of the E-Bike,
Therefore, without the impart of batteries 0 & Blnghe conaignment, i cannot be said
that Rule din} of G Rules npplies in the present cuse. Hence, allegnitions mode in the
SCN are bad in low and are linble (o be discarded forthisith.

D8, In the case of Soay i fsupral, the Honble Suprems Court categorionlly held
that the sine que non for the application of Rule 2(a) is that any imporied artiche,
which |s "ax presented”, miist have (he sssentinl chammcter of the complete ar finished
article. This condition of “essential charncter” is also npplicable to the second part af
Rule 2{i), The Hon'ble Supreme Cowrt has bedd that a mere PCB or a CRT, under any
circumstances, cannot be held to have the essentinl charscter of the completed article,
which was a CTY in the aforementionsd case. The Hon'ble Supreme Court held that
when the clause “as presented, the incompiete or unfinished srticle has the essential
character of the complete or fniahed article®, then the remaimning clouse can be
activated and applied. That s, even when such an article i o o disssembled or
unassembled conditon, It would atill be taken to be a complete article,

0.4 In case before the EIElpu!E Settbemient Body in WD Ching measures offectrug
impaorts af auetomolile parta, the Panel has also discussed extensively on the “essential
character” of the gonds at the time of importation. The Panel reviewed the import of
"egmential chameter” in thres parts.

D10 Tn the firet part, the Panel referred to China imparting a body (inchuding cabin
assembly or an engine assembly, plas at keant three other assemblies [systems) {or the
purpose of assembling vehickes. The discussion was specifically with regard to engioe
assemblies plus three other assemblies, among the chassis assesnbly, the
trmnamission assembly, the drive-axle assimbly, the non-drive axle assembly, the
steering system and brake aystem. Thus if *a chassis ftted with engines® was imported
inte China with at least twa other assemblies fitted ar not, the goods would be
clasaified & o molor vehicle, They alio refer (o ohservation by the WCO Secretariat
that Chapier 87 provides & uniqure challenge in that it has tariff headings 87.06 and
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87.07 for intermediate goods which fall in between complete motor vehicles and parts
and components thereof

[x11, The Panel states that Rule 3a] must be applied i conjunction with Rule 1,
whiloh would imply i the case of CTHa 8706 and B7.07 that if suto parts imporied
o gingle shipment “es presented” fit the description of one of these two headings, they
winild have to be classilled under elther heading in scoordance with Rule 1. The text
of the tarll heading B7.06 and the Explanatory Mote to the heading provide:

"BY.06 Chasses fined with engines, for the motor vehicles of heaologs
B7.01 1 B7.0F This heading covers the chassis friomes or the cambined
chussis-body fromempork funibody or monooogue construction), for the
mator pehicles of headings 87.01 to 8708, fitted udth thelr engines orud
with thetr trensmission and wteering grar and axdes fusth or without
wiverla] That is fo say, goods of this heading are mofor vehicles wathout
bocdies "

D12 In this respect, the Panel conchuded that the text of CTH 8706, read in the
context of the Explanatory Note to the heading, ilhastrates that o “chasaes fitted with
engines®, fitted with the tranamisaion assembly, the sleerdng svstem and the axle
assemblies falls within the scope of tariff heading 87.06. However, acoording to import
classiflication in China, the same “chassis Itted with engines” with the transmission
assembly, the stecring system and the axle assemblies would be conskiered as having
thie essential character of a motor vehicke and thus clussified under the tarift headings
for motor vehicles under CTH A702 to CTH 8705, Instead of CTH 8706 as required
under Rule 1. That implies that when chassis fitted with engines with the trunsmisasinn
assembly, steering system and axie sssemblies will be classifled as a motor vehicle an
import into Chine, which is iInconskstent with the terma of the CTH B7046,

13, In this connection, the Panel determimed the essential charscter based on “the
value of the incomplete good in refation to the value of the complete good™ as embodied,
This means that sn importer should know at the tme of importation the exact valuie
of complete gonda inte which the subject incomplets article presented lor classificntion
will sventually be inoorporated. Auto parts are more siandardised and thus can
interchangeubly be used among different vehicle models, which makes [dentifying a
gpecific vehicle madel inte which certain auto parts will be incorporited unnecessarily
trade restrictive

D.I%. In the third part, the Panel makes reference 1o erlteria for essential charncter
determination. In this regard, the paned holds that for parts to be “plainly recognizable”
s the corresponding complete goods of parts, they must have the physical appearance
af the complete good. Based an this criterinn, the Paned found that the value erlterion
i not an spproprinte measure of essentlal charseter determination. The same
lustrates a lack of coherency and objectivity betwreen different criterin which is
cantained in the same mMessures.

B, 15. A similar view has been taken in Teloo ps. Coliector of Custows, 1990 (50) ELT,
571 (Tribunad], as mylintained by the Honlile Supieme Cowrl, wherein it wan held that
the function of an article is one of the most fmportant criteria for determining the
essential charscter of an artlcle. That is, the product as imported abould be capable
of delivering the funclion of the complete product for the product to be classiflod as
the complete product under Rule 24a) of the G Bules. The Hon'ble Supreme Court
while upholding the judgement as reported in | 199685 ELT A6 (SC)|, stated that the
procucts imported have not acgudred essental charmcter of the final prodoct in view
of the fact that extensive operstion is still to be camried out.

[3.16, The TELCO udgerment (supm) referred to the judgement in Al (Rass Indusires
Ltd ps. Collector of Central Excise, 986 25) ELT. 473 (8.4 for appreciating
identiftcation of wn article. In Al Glass Incistriss (supea), it wns held that the identity
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of an article is determined by the primary function which serves the need of the
customer. The relevant portien of the judgement is extracted herein,

“the identity of an article & assoclated uith is primary function. It is
ol ogieal thet it should be so. When o consumer buys an anticle, he
Buys it becmuss it performs a speclfic function fir him. Thene 5 9 mental
association in the mind of the consumer befween. the artlele and fhe
nred It suppdisa dn his Ife, s the functional chamoter of the article
wefrely i ddendifes in his mino ™

D.17. Further, in Shivap Works Lid, vs. Collector of Centriol Eecise, Aumngabad, 994
{68 BLT 64 (Trilbinadl, it was bheld thar Rule 2(a) of the GI Rules does not permit o
classify an incomplete article which clearly falls under o cortain chapter, 1o be mike
it fall under another heading by involking the principal of essential character under
the said Rule, The relevant portion of the judgement s extracted herein:

A mochine part or @ motor-oehicle part would, subjest o ang
sarcthon oF chapber rebe, aormolly e one which = ready for wse in a
particuiar maochine or motor velicke, Rule 2ol does not permil we o
conclude that when an arbicfe squarely fulls under a poerticular forgf
heading, @ con be made o foll under anether headding by nvoking
thee conewpl of easrnbil chirracter, This s agathsd the plain reading
of Rulbe 2fal®

D8, It is humbly submitted that by no stretch of imagination varous incomplets
parts be recognized as a complete g-bike or can perform the function of & complete E-
Bike

D.19. In the view of the above, the Noticee submits that the Department has not
eatablished that the parts imported have the essentin] characteristics of E-Bike. The
proceedings inftiated in the SCN to imvoke the provisions of Rule 2{s| without properly
understanding the impact of the same and situations in which the same can be
applied, s therefore lable to be dropped for this reason also.

.20, The second part of Rule Za) of GI Rules states that i shall alse be taken fo
thelude a reference to tha! articls complete or finished, presented unassembied or
disassrmbied”. The second part of Rule 2{a) of the GI Rules essential means that when
ioods are presented for asscasmeni in unassembled or dissssembled form.

D.21. The analogy of the rule states that the article |8 complete or fininhed before its
export at the supplinrs end, howewer, when it s presented for assessment. it s in
unissrimbled or disassembled form.

0,22 The expression “unassembled” refern to an article prior to the stage of final
assembly, While the expression “disasseinbled® refers fo an article thit has been
anscmbled at the Bctory but disassembled for the ease of transpartation, as has been
further substantiated in Fxplanatory Notes (V] o Bule 3ja] of the GI Rules af page
GIR-2 of the HEN Explanatory Noles.

D33, Therefore, the assessment of an article in an unassembled or disassemblad
form presented as per second part of Rule 2(a) of the GIR, is possible is only if the
article is complete at the suppllier's enid and disassembled and shipped 1o India, or
prior to final assembly, all the parts and components required for assemble the
finished or complete article is shipped to India
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D24, In view af the above submissions, the SCN fsswed by the department (s (I-
eoncelved wnd dists nol appreciale Rule 2ia) of the 01 Rules to the proper scenarios.
Henoe, on this ground the demand in Hable 10 be set aside and SCN is liable to be

diischarged forthwith.

£ RTE i -
BY THE Hﬂ'ﬁﬂ'EE EFUFFIJFTE THE CU'H'I'E'-T'F'ﬁDH THAT 'EDHFLETTE E. H[H-'.E! I-I-'I.'i-?E

NOT BEEN IMPORTED,

E-1. The Noticee submits that the extent of localization of parts has been submitied.
The Noticee subimits thal several eritical parts such as Uyrea, batieries, battery
chargers, fastensrs etc are localized and establishes further that “as presented”, a
cottiplele mabar vehicle is not imparted.

E.2.  Moreover, It b submitted that it is nod correct to conelude thal the fmporied
impugned goods withoui battery givea the complete charmcieristics of E-Bike because
Battery is an essential part of the E-Bikes without which the E-Bike cannot function,
As already submitted, the Lithium-lon Batteries are procured locally by the Notices
and even cases of Lead Ackd Batieries, most of them are procured locally and the
rernaining are being Imparted by 4 different supplier @t diferent However, this cruicial
[act has been conveniently ignored by the SCN with the sole view to propoese and
confirm demand an all models.

F.3, Further, 11 I8 alleged that impugned goods are CKDa ol E-Bikes / E-Scooters ns
they do not reguire any treatment or processing. [n this regard, it is humbly aubmitted

that the impugned goods are subjected to varous stages of processing post
importation, which have been ignored by the SCN deliberately,

E4.  Once the impugned poods were importid, they along with other localised parts
arg subjected to various stages of prcessing. A detalled flow charr of

processing (assembly is already enclosed &8 Annexure-4,

E5. From the Aow charl, it is eviden! that the impogned goods along with the
lcalised parts are didded nocording to thelr utility and are sent to their respective
allotated dvisions for prcessing, Once, each major compaonent of E-Bike is procesasd,
they are further sent (o main assembly from whiere the final product e E-bike comes
into existence,

E.6. Further, it is submitted that the Noticee has spent huge amount as the capital
imvestment an plant and machinery required for manufsciure of E-Bike The Notlces
submits that the said amount of capital westment is not required in case the E-
Bike / E-Booater could be merely sasembled with 4 simple “screwdriver technnlogy” nr
with mere nuts and bolis. The capital investmen is indicative of the fsct that mere
assembly connot lesd o manufscthoe the E-Hikes.

E.7. The Moticee also refers to cise of Jally Electrical Industries v, Commizsim qf
Chstoms, Ahmedabod (2004 {1 74) ELT 460 (Tri-Mumballl wherein it was observed thai
"welding” of parts for populating a PCB being considered a0 simple aperation s
contradictory to the position that hesvy capital investment wiss made. I8 was thereby
held that since components were imparted and domestically procured, menufscturing
wis undertaken in the factory with requisite machinery for populating the PCB and
the goods were cleared on payment of Excise Duty, the imported components were not
in the form of a SKD bul were parts and components which were used in
manufscturing and cleared.

Ef&  Inview of the above, the impugned gooda without batteries cannot give essential
character of complete E-Bike. Hence, RHule 2fa] w not applicable. Copseguently,
clagsification under CTH 711 8 bad in law and the demand proposed in the SCN is
limhile 1o be diopped.
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F.1. The Notiees submits that the Department fssued the SCN on 22.05. 3024 with
proposals to re-classify the poods imporfed during the period fram FUY. 2020-21 and
2021-32. Though the duty demanded falls within the normal period of limitation e, 2
years, hiwever, The SCN has been isaued by invoking extended period of limitation in
termms af Sectsan 2R[(4] of the Customs Act on thé ground that the Noticee had done
frmud with intention to evade payment of duty. The Notices submits that such
invocation of extended period is had in law in view of the submission made
hereinbelow.

F.2. In the 8CN the Department has alleged that the Notices had suppressed (acts
o evade the payinent af Custaoms Duty, In this regornd, it is submitted that the Notices
hs not suppressed any facta. All the BOEs fked during the impugned period contatried
ootrect and complete descriptions of each part that was imported by the Notices.
Further, the imported goods were finally assessed pnd were within the knowledge of
the Departmenl. Furthermore, the Notices adopied corrected classification for each
part that was impored by it

F.3  Moresver, the Nobices also finds it pertinent to highlight the fact that the Noticee
han been importing the subject goods sinee 2006 under the sume classiflcation.
However, the Department never ruised any objection until now, Therefore, it cannot
be alleged that the Notioee supprossed any material fact from the Department; the
MNoticee wan ahways under the bona fide belief that the classification adopted by them
ks correct. If at all it is assumed that the classification sdopted by the Notices s
incorrect, then the Department should have pointed it out much earlier.

F.4. Hellance th this regard can be placed upon the cise of Condfnental JL Venture
Foundation o Commissioner of Central Excise, 2007 (216) BLT. 177 (5.C) wherein it
wan held thit the expression ‘suppression’ has o be constreed stricily and viewed in
the factual metrix in which dispute has arisen and mere amission to supply correct
infermathn cannol lead to invecation af the extended peciod. In the present case, the
Department has miserably failed to prove that all the components were imported in
CRID kit in "as presented” form. The Department has also fabled (o appreciite the fact
that the batteries that constitute 40-530% of the impugned goods were in pany case
elther imported freem different poit)/ time and at diferent podnt of time. Further in
majority of cases batteries are procured from local market anly, Therefore, the
impugned goods are mere components and cannot be called as CKD kits of E-Bikes,

F.5.° The above decision was also relied upon by the Hon'ble Supreme Court in the
case af Escorts Lid vs. Commssmner of Customs, Fondabed, 2015 (119 ELT. 406
S

F.6. Further, it has been held in the case of Vedanta Aluminium Lid. v Custom &
Canrral Exeise Settiement Commigsan, 2006 (331 ELT 408 {Cal | that when a froad
or misrepresentation is alleged, particulars thereof required to be given in show cause
nntios and there cannot be a suppression, which s in knowledge of or can be easiby
agcertained by Departrnent.

F.7. Rellance |s also pleced on Gupia Seel v Commissoner of Customs, Jaminogear,
2015 @3] ELT 29 (5C) wherein the Honble Apex Court held that when the
Department had full knowledge of the facts of the case, it cannot ovele extended
period alleging misstaterment and suppression.

F.B. The Noticee submits thit the burden i3 on the Departmesnt to prove that there
was suppression an the part of the Noticee to lnvole longer period. However, In the
presenl ciose the Diepartment has fuikled o establish that there was B EreRsinn on
the part of the Noticee.
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F9. Without prejudice to the submission made above it s submitted that the
present case involves interpretations of the teclll entries of the Tand Act and
application of the GE Rules, interpretation of Section /Chapter Notes, Therelore, the
dispute i the present case relates (o the interpretation of law

F.u0, It is submitted that the Notices were of the Bona fide beliel that clsssifllcation
adopted by them is correct and that there s o difference between ‘misclassification’
and ‘mis-declaration’ under the Customs law., However, the SCN obliterated such
distinction conveniently without any legal or fectual basis.

F.11. In this regard, the Notlces places reliancs on (he cuse of Dengors Pallretaknik
s OCE, 2003 (155) LT 21 | (8C], wheresin it was held by the Hon'bie Supreme Coury
that merely claiming classifearkon does not wmount to suppressson of facls and
therefore, extended period of limitation is not involable,

F.12. In the case of OC, Bangalone 1. A Mahesh Ral 2006 (195) ELT 261 the Hon'hle
Karnataka High Court hag held that there is & distinetion between ‘misclasstfication’
af goods and ‘mis-declaration’ of goods,

F.13. It is setibed law that in & dispute prevalling areund classification, the assessee
cannot be charged with any suppression of facts, Reliance in this regard is placed on

the folloaing:

¢ CCE w, lshaan Research Lab [ Lid. - 2008 (230) ELT 7 150
¢ Chamundi Die Cast (P Lid. v. CCE - 2007 (215) ELT 169 {50

F.id, In view ol above, It 18 submitted thel the allegation of misdeclaration
suppression/ frmud against the Noticee i without any basls whatsoever. The Notioee
reapectfully submits that n the present case, in the absence of any collusion, willfal
mis-statement, suppression of facts on part of the Notices, extended perod of
Iimitation as provided under Sectlon 28(4] of the Customs Act connot be woked on
the ground of incorrect classification,

G.l. It ia submitted that for the finally assessed BOEs, wmsoance of SCN under
section 28 s had in Baw unless the BOEs are challengesd by the Department by way of
preferring an dppeal. Therefove, the issuance of SCN itsell is incomreet bocause the
BOE was finally assessed by the proper officer under the Customs Acl. These orders
wers passed on the satisfaction of the proper officer that the said goods have been
properly sssessed before clearnnce of such goods for home consumption.

G2, Itis further submitted that the Cut of Chierge orders belng guasi-fudicial arders,
can only be set aside by m competent appallute authority by way of an appeal. It is
submitted that the guast-judicial orders cannot be sel aside by & mere show cause
notice. A show canse notice cannod be lesued unless the "Owt of charge’ order s

challenged by way of appeal,

G2 This position s clear by the decisdan of Callector Vs Flock fIndia) Pyt Lid, 2000
(120§ ELT 285 (5C) and Priga Blue Induntries Ll Va Commissioner of Cistoms
{Preventivej, 2004 (172) ELT 145 (S0}

G4, The Hon'ble Supreme Court in [TC Limited = Comsilgsioner of Clustoms,
Kolkata, 2019 (368 ELYT 216 (SC) has held that even afier amendment on
08.04.2011 [introduction of self-assesament regime), the parties fimparter as well ns
the department] need o challenge the nasessment if they want (o alter the assessment
By prmdie

G5 The above principle has also been applied by the Hon'ble Punjab and Haryana
High Court in the case of Jaimth ftermabional vs. Urdon of fndia, 2019 (10] TMT 642
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wherein the Hon'ble High Court addressed the issue of recovery of erroneous aanotion
of drawback claim with respect 1o goods already exported out of India on account of
alleged oversaluation, The shipping bills in question were aelf-assessexd and pertained
b period post amendment vide Finnonce Act, 2011, The Hanble Court beld thst the
Departmient dos=s not have poveer [0 reassess the value of goods alrendy exported in
abmence of challenge to the oflgine assessment and as & resull of this, no recovery ba
possible with reapect to duty drawhack already sanctioned.

0.6, Furher, in the case of Viltesss Exporl fnport vs, Commissioner af Cusioms ([EP,
Mumbal, 2008 (224} ELT 241 {Tri-Mumbai, 1t was held that once the shipping bills
hove been assesaed, they sttain fnolity and cannot be re-assessed an the grounds of
min-declarmtien,

G.7. Further, the Hon'hle Tribunal in the case of Ashak Khetrapal 1=, O, Jomnagar,
2074 Q04] ELT 408 [Tl -Ahmd ) has held that ance the BOEs have been asaessed, the
same attained finality and jssessment cannol subsequently be respened by the
Department by wiy of demand under Section 28 of the Custoims Act by invaking
extended period.

G.8.  The Nothees, therefiore, submits that alnce 0 this cass the assessmenls done in
the BOEs have attnined finality due to the fact that no appeal hoas been filed by the
Department agalnst the finally assessed BOES, the saine cannod be altersd by [ssue af
a demand under Section 28 of the Customs Act. Henee, it 18 submitted that the SCN
is trvalld, and the proposed demand is lable to be dropped on this ground also,

0.9, Without prejudice to the above submission, the Noticce submits that & in
respect of an assessen, a method of assessment is approved and consequently the
aascasce pays the duties or laxes based on such assessment, then it is not a case of
dusty "mhort levied' or 'not levied” or ‘shorl paid” or not paid’, unless such method of
assesgment &8 challenged and held 1o be Incormect.

4. 10. For the above, reliance is placed on the decisgion of Commissioner of Central
Exeize pm Cotupsen Lid, 7999 () 15) ELT 353 [BC) whermin the Canatitution Bench of the
Supremes Court held that a show cause notice under section 11A of Central Excise Act,
1944 cannot be jssued contrary o approved cinssification fist. This was on the
principle that duty levied and paid in accordance with approved classification Lial i
diity correctly levied and paid and not a case of duty short levied or not kevied ar shart
paid or not paid which alone are covered by Secthon 11A,

G.11. In the aforesnid judgment, the Constitution Bench sdpproved the judgrsent of
division bench of Bupreme Caurt o the cane of Ravile ndustries [1994 (74) ELT 3
(SCY, wherein the division bench had held that when dearances [individual
assessments| were made as per approved price list, there cannot be any short-levy or
non-levy, Thus, the constitutinon bench of the Supreme Court held that where the
clearmnces were made in terms of approved classiication list, & reclassification could
take elffect only from the date af the show cause notice seeking to reclasalfy the product
and that no show ceuse notice under secthon 1 1A for the past period

G.12. In Mohindro & Mahindm Vs Addl CCE - 1908 (20§ RLT 117 [T}, the Tribunal in
the context of Central Excise law, decided the issue on medts in favour of Mahindra
& Mahindra. It was held that if there was suppression of facts, demand can be raised
under proviso to Sectlon 1 1A, However, in view al the decizion on merits, the appeal
ol Mahindra & Mahindm was allowed by the Tribunal The depertment filed o appes|
to Supreme Court. By 4 judpgment reparted &t Adedl. OCE Ve Mahindr & Mahindrg
Lad. — 2000 120y ELT 290 (5C), the appeal of the Revenue was dismissed hy the
Bupreme Court. The Supreme Court did not go into the merita of thwe matier. Following
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its own decision In Cotspun Supem), the Supreme Court dismissed the appeal of the
department before (L

G 13, It s sagnificant to mote Ut wabiing note of the aforemanthoned judbcial decsbns,
Saction | A of Central Excise Act was amended and I'lEh'I'.'II'I,'.lI.‘H'FEl}' yalidated wide
Finance Act, 3000, However, in Bection 28 of Costoma Act which s parl materia 1o
Bection 11A of Central Excise Act, ni amendrent was carried ool under the Customs
Act. Thus, in the abkence of a legislative sanctinn, the matio Wwid doan in the Cotspuon
(Supea) and Mahindra & Maohindra (Supes) will aquarely apply 1o Section 28 of the
Cusinms Art.

.14, In the present case also, the duty levied and pald by the Notices was based on
the approvd assesament of the BOEs undertaken by the Customes Department. Thus,
it is submitted that when the duty hos been discharged basis the out of charge given
by the Customs Department, such situstion caonnod be considered to be falling within
the ambit of duties ‘wot levied" or ‘not paid’ or ‘short kevied' or short-paid .

0.15, In view of the above same, the SCN his been noorrectly lssued under Section
28 and the same iz Hable 1o be set aalde.

H.L. It is humbly submitted that the present SCN hos heavily relied apon the
statements given by varous employees of the Noticee, for making various allegations
against the Noticer and for ratsing demand of customs duty along with nterest and
e ] i

H.2. Ttissubmined that the above statements tendered by the aforesiaid individiesls
and recarded by the DRI officers are not admissible as evidencs without examination
of the same before a court of law.

H.3, Section [388 of the Cusloms Act provides for the admissibility of the
slaternents recorded before any custom officer (0 the mourse of inquiry. From o bare
reading of the said Section, it is evident that & statement recorded before a Custormms
Diflcer of Gagetted Rank, can be relevant for the purpose of proving the truth of the
facts comtained therein only when the persan who made the statement B examined an
& witneas before the Court and the Couwrt g of the opinion thit, having regard to the
circumitances of the case, the statement showld be admitted as evidence In the
interests of justice, except where the person who las tendered the stalement &8 dend
of cannot be found ete. Further, sub-section (2) of Section 1388 provides that the
provislons of sub-section (1) shall apply I relation 10 any proceedings under the
Customs Act, as they apply In relation to a proceeding before a Court. Therefore, it is
requested to ensure complisnee with the provisions of Section 1388 of the Act before
admitting any statement as evidence agalnst the Notbeee,

HA, It s submined thal Sectioh 138B{1){b) provides ihe procesa which an
ﬁ.ﬂjl.ﬂﬂﬁl‘.ﬂ'll Aulbority bs required to [ollow. The saoee is as under

t] The peraon whio made the statement during the course of inguiry has to first
be examined as a witness in the case before the adjudicating suthanty; and
H) Thereafter, the adjudicating autharity forms an opinion, haviog regard 1o
the circumstances of the case, the statement ahould be sdmitted in evidence
in the interests of justice.
H.5. The Naleee humbly submits thiat in the present case, as mich s the SCN
refies on the statement of various personnel of the Noticee, the sume can be admitted
#h eddence against the Notices anly when the aforementioned regquirements of Section
1388 of the Act are satisfied.
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H.6. [t is further submitted that in case the procedure lndd down in Section 1380 is
not fallowed by the Department, H will be deeined thiit the Depariment doss ol winh
to rely on guch statements and the same cannot be used as evidence against the
Noticet. In such situation, there is no requirement of cross-exaimination,

H.7, In this regand, the Notloee relies apon the following judiclal precedonta:

¢ Him lagistics Pyt Lid o Principal Commissioner of Customs, 2016 (336) ELT,
15 (el )

e Basudey Gurg v, Cormusstoner, 2013 (294 ELT 353 fDel)
» J& K Cigarettes Lid &, Comprissioner, 2009 [242) ELT 1589 (Del)

o M5 SV Industres Pt Limided, Shri Samlul h‘.umm'Jﬂ'Irl., Shr Visho! Eharmn,
Shri Manaj Kumar Joum, M/ s Gangpati Roliing Mills Pt L., M7 JMW ndia Pu,
Limiteed, Shri Vinod Kumer Juin, Shri Shifi Gupte, M/ S JHW India Pot. Limited
. Commissionar of Ceniral Excise, Delhi/ JAK, 2018 (6] TM] 873 - CESTAT NEW
DELHI (LB)

s OCE, Dalhi - I p. Kuber Tobaoeo fdia Led,, 2016 (338) ELT 113 {Tri - Del i

o Alfiance Alloys Por L o OCE, Dethi, 2016 [335) E.LT, 749 [T - Chin

H& Thercfore, mers relisnce on the statements reconded under Section 108 of the
Act  not sulficient an it itscll appears ta have been extracied to sult the needs of

busllding o case by the R afficials

H.2, It is also submitted that the demoal of oght of cross-examination to the Notices
would vielate the principles of natural justice. For this purpose, reilance (s plpced on
the cnse of Kiron Ouersens vs. Collecior of Cusfoms, | 988 (38) ELT 362, wherein it
was held that denlal of opportunity of cross-examination by guasi-judicial authorities,
of third parties by the party in sdpudication would violate principies of naturs| justics.

H.10, This decision was subisequenty affirmed by the Honble Supreme Court in the
case of Collector va Kiren Overseas, 1996 (88 ELT A&7 S.C ),

H.11. The Notices also places reliance on the cise of Commisgsioner af Cenfral Eocise,
Mesnal i Parmorth fron Pul Lid, 2000 (2601 ELT 514(AlLJ, whersin it was held that it
is the right of an assessee in the svent the revenue seeks to rely on the statements of
witnesses recorded by 1 and whose statements are sought to be relied wpon st the
stage of adjudication o make available the sald witnesses lor cross-exaunination so
that it could be estahlished whether the statements recorded from the sald witnesses
have been voluntarily given and for are relevant for the ssue of based on perscnal
knowledge or hearsay and 1he Hke

H.12. The Motices ulso relies on foflowing judicinl pronouncements wherein it has
baen beld that If a sfatersent of & person |8 relied upon, opportundty of cross
examination of the person must be green il demanded:

& Nirmoal Seeds Mo Lid vs. Unmn of fndia, 200 7 (3500 ELT 486 ([Haem)
®  Kalra Glue Factory va Sales Tax Tribunal, 1987 /66 STC 292
o Hind madustres pa. Commisstoner o Customs, 2008 (364] ELT 218 (T - Del)

® Inda Moat ie Commissiner gf Customs, 054 /69 ELT 39 j[CEGAT)
H.13. Hence, in light of the decisions above, the Roticee submits that the statements
recarded under Section 108 are inadmissible unless procedure undar Section 138 (A)
is complied with,
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L1, The present SCN proposes (o levy interest under section 28AA of the Customs
Aet, 1962, Far ease of reference, Bectinn J8AK is reprodisced below:

FEAA. Interest an delnyed pagerent of duty
11l Notusthstanding onipthing coninined in any judgment, decres,
orgdier or direction of any court, Appeliche Tribunal or ong authoniy
of th iny other provision of this Act or the rules made thereunder,
e persgn, Wwho b Noabile o pay duly 0 eccordanoe with the
prowsions of sechon 28, shall, in addition fo such duty, bo lable
fo pay interest, f ang, ol the rafe flved under sub-section [2),
whpther such pagment s marde voluntardy or after determination
af the diuly under thit section
{2 Interest af sech mde ot below fen per ool and ol excestding
thirty-aie parr cent. per arinum, a8 the Central Governmenl magy, b
notification in the Official Garette, fiv, sholl be poid by the person
hobede to payy dutyy dn derme af section 28 and sweh interest shall be
ectleulnted from the first day of the month suocesding the month in
ihich thir duty ocught to haoe been poid or from the dane of sech
ermpneous réfund, as the case moy be, up to the date of payment
af sueh duty,
{3) Notwith=tending anything contained i sub-seotian (1), no interest
shill be pagalde where, -
fa) the duty becomes payable conssquent fo the issue of an
irgler, brstruction or direction by the Board wnder section
151A; and
) sweh amound of dify & ooluntardy peid oo full, :.:.'h'}ur:fnrq;—
direction, wuithout resering any right o nﬂ,watnng:!ha
seridd payerent af any subseguent stage of sich peyment |

1.2 The Noticee submits that it is well s=ttled law thal interest is payeble anly when
there is contraventian af the provislons of the statule with respeet o discharge of duty.
Gince, the demand of duty does not arise, interest liohility ander section ZHAA /2848
ibid does not arise.

L3,  The Notices also submits that interest is compensatory in character and the
game {3 payable only when the payenent of any tax has been withheld or is due and
papable. Therefore, interest ks merely an scceéssory o the prineipal and nseparmbly
linked with the demand proposed in the 8CN, Thus, if principal amount is not payahble,
interest is also not payable.

F4, The Hin'ble Suprems Court of India in Prathibha Processors e Union: of Indio
reparted at | 996 (A8 ELT. 12 {5C ), has held that when the principal amount fduty)
I8 nat payvable, thete & no oocasios or basis to levy any interest, either

L5,  This decimion has subsegquently been followed by the Tribunal, Kolkata in
Megpiartie Inclio Lecl. s, Commissioner of Custons, Bhubneshwar reported at 2000 (131)
ELT 444 {Trn - Kolkate), wherein it hat been beld that when duty (s not paysible on
assesament ot nil rate, interest is oot payahle

L6 The Noticee also wishes (o place relianoe on the {nl].n'ning juﬂ.gm:nu which
intor-alia held that liabtity fo pay interest would arise only when the duty is not pald
and Il duty is not payable, Hability to pay interest would not ariss:

¢ CCE vs. Pearl Insulstion Lid reported at 2012 (281) ELT 192 iKar)
= Bfue Star Limdted vs. DO reported ar 2000 (250} ELT 179 (Bom|
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« CCE vw. Bill Forge Put Lid reported ot 20102 (279) ELT 200 [Karj
LT. Thus, in view ol the above decisions, the propossl fo recover interest under
Section 28A4 of the Customa Act, 1962 is liable to be set aside.

dol,  The Notieee hambly submits that demand for [OST, interest on the duties paid,
elher than BCD, |8 not sustainable in the present case for the reason that the
provisions relating to demand of IGST, interest and penalty on demand of IGST, have
fot been borrowed {nto Section 3|8} (par materis to thie present Section 3{12)] of the
Tarifl Act,

AGET is not chargeahle under the Cushoms Act

Jd.  Section 12 of the Custams Act & the charging section for levy of basde custonms
duty an goods fmported into India, Relevant portion of Section |12 of the Customs Act
i extracted below (or ready reference:

"BECTION 12 Duticlne goods - (1] Except as obtherusse provioled fn this Act or any
ofther fou the i hp'ﬁ'lghjmq:r.:[uﬁrl:fﬂuﬂ:ﬂ:ﬂnﬂh!ﬂtrﬂ:dn!lg;ﬂ
! (el gnder the Customs Tan i ) (IF diF)

J.A. Releviant partion af Section 2 of Tarll Act |8 extracted below for ready reférence:

"Duitws speoyfind m the Schadules to be lesed, - The mides af which duties of
customs shall be fevied under the Customs Act, 1962 52 of 19632), are specified
in thar First and Secand Schedides ®

J4. The expression “at such rates as may be specified 1n the Customs Tarff Act,
19°75..., or any other law for the tmme being In force. " emploved 1 Section 12 of the

Customs Act refera to Section 2 of Tand Act.

J.5.  CVD is levied under Section 3 of the Tarill Act and not under Sectson 12 of the
Customs Act. This positien has been accepted by the Constitution Bench af the
Honble Supreme Court in the case of Nyderabead Industries Lid s Union of India,
1998 (108 ELT. 321 (5.C)

Job. It ks Rarther submitted that CVD is levied under Section 3(1} of the Tariff Act
wheress the provisions for levy of interest are prescribed under the Customs Act
Therelore, nterest cannot be levied for non-payment of CVD unless such provisions
are catggorically borrowed into Section 3 of the Terdll Act. In this regard, Section 3(8)
[pari materia to the present Bection 3(12)) of the Tarifl Act, reads as under:

“I18) The prowsions of the Cusioms Acl, [962 (52 of 1962 and the rules and
reguiloions made thercunder, including those relating G drowbacks, roflinds
and exemption froin duties shall, so far as may be, apply o the duty chargeahle
undor this section as they opply m relation fo the dubles lewable under that Act®

.7 From a plain rending of the shove provision, il 13 evident that all the provisions
of Custams Act have not been made applicable 1o the levy of CVD. By virtue of Secthon
2] [pen matere o the present Section 3(12]) af the Tanfl Act only the provisions
relating to levy of duty under the Customs Agt including the provistons relating to
druabachk, refuinds and esermption rom duthes, heve been bormowerd for the purpose of
CVD chargeahle under Section 3(1] of the Tariff Act.

J.B. Further, IGST is chargeable under Section 5 of the Integrated Goods and Service
Tax Act, 2017 {heveinafter referred to as ‘TEST Act). Becthon 5 &8 the charging section
and the manner of collection of 1GST is prescribed under Section 3{7) of the TardT Act,
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To that extent, IGST is also oot covered under tHe ambit of duties af customs to be
subfect to levy of interest and penakty provisiona, In this regard, major reltanco ks
placed an the judgement of Honhle CESTAT Delhi in the matter of Spice Jeil Limned 1w,
Comenissioner of Cestoms (General), New Delli, 2021 [1) TM] 663- CESTAT NEW DELH]
wherein the Hon'bie Tribunal addressed the issue of whether the 1GST sxemption was
availabie in accordance with 5l No. 2 in the General Exempiion Notification No,
4572017 dated 30.06.201 7 on re-import of aireralts amnd parts thereol into lndia after
repairs. The court while addressing the issue hald as under -

29, Ik is, therfore, clear that though integrated lax is lewled wnder
section 5 of the Intograted Tax Act, but it i5 oollected i ocoordance
with the provsions of section 3 of the Tonll Act on the voalue @
determingd whder the Tonll Act and at the podnf when dilies of
cusioms are fevied snder section 12 of the Custorns Ack Thus,
integrated tax in leaved under asotion 501 off the ntegrated Tax Act andd
anly the pracedure for callection hos been prowaded wnder section 3 of
the Taryf Act

30, & olsa needs io be noted that the torm “integrated inx® has not
been defined either wnder the Customs Act or the Customa Tarl] Act

mmmﬂwmﬂmﬁrmwmm mmqfuﬁﬁ:'hlr
e (oo, ix section 5 of the Integrated Tax Ad and nod section J(7) of
the Tarff Act Section 3 [7) qf the Tarfl Act only provides for the monmner
of eolfection of the scid integrated fax o be done by the Clstoms
Authorities o cose of irymor! af goods. This = whad was observed by
the Madras High Couwrt in Vedania imited va. Union of tnadia *

(Emphosis
Aupnlied]

8 I oview of the above, it 18 evident that 1GST is not covered under Section 12 of
the Castoms Act as duties of customs. Where it is nelther lewied under the Custems
Aet, nar under the tarifl act, but under the 1GST Act, to that extent, 1GST, penalty and
interest provisions under the Castoms Act cannol be borrowed far levy under the 1GST
Act.

L1000t s submitted that 1GST is levied wnder Section 5 of the 1GET Act 2017 read
with Section 3(7) of the Tariff Act. The Tanil Act has limited provisions, and it borrows
warious provisions from the Customs Act for the Implementation of its provisions.

J.11. Bection 3(13 of the Tarilf Act, which is the borrowing proviaion with regard 1o
IGST, does not borrow provisiens of demand, penalty and interest from the Customas
Act. Therefore, it s submitted that penalty cannot be imposed, and 1IGST / interest
cannot be recoversd [or non-payment ol 1G3T.

J.12. Sectiom 3( 1 2} of the Tarfl Act is extracted below for ease of meference:

12 The provizions of the Costoms Aef, 1962 and the miles cnd
reguiations meade thersunder, moluding these relating fo drawhbacks,

refunds and exemption from disties shall, 5o for as may be, apply o the
duty ehargeable wrder this section as they spply in relotion to the dutics
lewteable under that Aot ®

U3, The Hon'ble Supretne Court é fndia Carbon L e, State af Assam, (1997 6
B0C 479, relied upon the enrhier five-judge bench decision in the case of LK. Synthetics
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L, Lid. ws, OO0, [1994) 4 BOC 276 and beld that nterest can be levied and charged
on delayed payment of toe onby f the statute that levies and charges the tax makes a
aubatantive provislon in thiz behall, This pesition of lew was approved and reiterated
by the ponstitution bench in the case of V.8 Sugers o, ot of AP & Ors,, (15999
4 5CC 192,

JJAd, A similar question relating to the Habiliy of the plant, machinery etc. o
cunfiscation and Wahility of the asssuses th penalty wnder Bole 902 and Rule 1730 af
the Central Excise Rules, 1944, for non-payment of the additional duty in terms of the
Additional Dutles of Exciae (Ooods of Spectal Importanos) Act, 1957, by taking
recnurse to the provisions of the Central Excise Rules, 1944, came up for consideration
before the Honale High Couwrt of Delhi in the case of PMoneer Sik Mills Pt Lid. 8. DO
1995 (50 ELT S07 fﬂu'i'_j. The Revenue mjﬂh: to imvokie the provisions of the Central
Exciee Rules, 1944 relying on the provisions of Secthon 3(3) af the Addithonal Duties
of Excise [Goods of Special Importance) Act, 1957, which read ns under:

*13 The provizions af the Central Excéses and Saill Act, 1944, and the
rules mode thereunder, inclieding those relating o refunds g
ﬁ::mp{_iﬂufmmdldy.ﬂmﬂrmfmnsmnyhe,ugp!ghm[nﬂnmthz
detny and collection of the additional duties as they apply v relation fo
sub-section 11"

J15, The provigtons of Section 3(3) above, are somewhat similarly worded s the
provisions of Section 3{12) of the Tardfl Act, The claim of the petitioners in thal case
was that under Section 3 of the Additional Duties Act, only those provisions of the
Central Excises Act and Rules made thereunder, which pertain to the levy and
collection of the dutkes of exclee under the Central Excise Act have been borrowed and
therefore, no penalty can be imposed,

J.16. Relying tnter atie, on the order i In re! Khewka & Co. f[Agencies] Put. Lid, 1995
{76) ELT 235 ({(:OV), the Hon'ble High Court of Dethi upheld the contention that there
was no provislon in the Additional Duties Act which created & charge in the napare of
# penalty and that the term ®levy and collection” in Section 3|3) of the Additional Duties
Act has & restricted meaning in view of the use of the words “including those relating
te refund and exemptinns from duty”, otherwise these words were mather unnecessary,

17 The Hon'ble High Court also rejected the contention of the Revenue that sinee
Chapter Il af the Central Excises Act denls with levy and collection of duty, and this
Chapter glgas contulng provialons for afences snd ponalties, all sections under that
Chapter would be applicable. This judgment of the Hon'ble High Court of Delhd was
approved by the Hon'hle Supreme Courd in 2002 (145) ELT A74 (5C),

J. 18 Relinnos ke also placed on the case of Bajay Health & Mulrifion Pud Lid. vs. O,
Chennal, 2004 (166) ELT 189, wherein the Hon'ble Tribunal, set aside the interest and
pernlty on evasion of anti-dumping duties an the reasoning that the provislons af
Custome Act relating to non-levy, shart-kevy, and refunds were bormowed only for the
purpose of chargeability to anti-dumping duty under See. SA[H] of the Tarl Act and
the provisions afl the Customs Act relating to confineation, mierest and penalty were
rirot o,

J.18, Ewven in the case of Toning Phorma Lid. v Cosmmmissioner, 2009 (237 ELT, 65
(Tribunall the Honble Trbunal heid a8 under:

“16  In the lght gf the abowe, we sef axide the imposition of penalty for
etiasion of anli-dumgsng duty, CVD and BAD The same reasoning applies
to lrryyy of ingerest - although the applicants did not conteat Commilsaionsr's
direction for recoiery of deferesd - the errar i upholding the ey of indenest
&5 required o be rectified, as @ (s controry o the proviaions of the statule
amd finding rendersd conbrargy 0 Siabulory prodtsons amadints b en error
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apppéxrert from the redord, in the hght of the decision of the Tribunal in Super
Fack v, CCE, Raijpur {2004 (175 E.LT. 712, relying upon the Apex Cowrt
fodgement 0 MK Venkatecholem, Income Tox Offcer & onother i
Hombay Dypeng & Mg Co, Lad, 1958 [34] TR 143 (5 .Cjf and Karomehand
Fremechand P Lid. . Commmipssdoner of dhoome Teax 1993 2007 TR 268
(SCY amd the Larger Bench of the Tribunel in Hindeston Lever Lid v OCE,
Mumbai 2006 [202) ELT, 177 (TY and in MRF Lid. v OCE, Goa [2007

TIOL- 1254 and e aceordingly set aside the oy of leresl We alse sel
agidfe the mterest levied and perally imposed  for non-payment af
stircharge of cusioms lewable under Sec. 90 of the Fingnce Act, 2000 sdnee
Hertion m]dﬁin.dburmuﬂlEmm#ﬂEE‘mmdﬂ, 1957
refading to the charmging of inferesd or imposition of peraliy,

J A0, On & almilar issue, the Hon le Tribunal in Sidaeshasr Teetile Mills Pot. Lid, s
Commissioner, 209 (248) LLT. 290 (Trk | has llowed the case of Tonia Phorma

ETTE

J.21. I I8 therefore submitted that when there I8 o chargs / echandem for recovery
af differential IGST, interest and imposition of penalty, the same cannot be
impopedd  recovered from the Notlcee in the abaence of machinery provisions for
agsegament and oollection of interest. Thus, the demand for differentinl IGST is
without any provision and the intercst under Section 28A4 and penaltes on IGST
dermend are not imposable upan the Boticee and are bad in law,

J.22. Further, recently in the case of Mahindr & Mahindra Lid. (Automotive Sector]
o, Unioh of mdin and Ors, 2022 S0C Online Bom 3155, the above position has beéen
reiterated, The Honile Bombay High Court has relled wpon the above cases to bald
thiil Interest can be levied and chorged on delayed payment of tnx only if statute that
drwies and charges tax makes o substantive provision in this behalf, In the absence of
specific provisions for levying of interest or penally due to delayed payment of tax
uniess the statute mahes & subgtantive provigiog in this behall, the same cannod be
levied /changed.

k.1, Section 111 af the Customs Act, 1962 provides for comfiseation of mproperty
Imported goods in cases of misdeclaration. The Department has proposed confiscstion
af the subject poods under Bection 11 1|m) of the Custems Act, 1963,

K2, [t most humbly submitted that Secton 111 (m} is not invekable In the present
case. The extract of Section 111 |m) of the Act s provided below for guick refErence:

Soction || Confiscation of impropedly mported goods, ete - The following
gouds  brought from o ploce outside Indio shall be bnbly o conflsoaton

Iy any goods which de nol cormespond 0 respeal of value or i any other
particular with the entry made under this Act or in the case of baggage Wwith the
dedaration made under section 77 in regpect thereof, or in the case of goods
under transhipment, with the declaration for transhipmont referred o in the
prowsn o sub-section (1) of sectlon 54,

K.3. SBection 111|m| of the Act provides for confiscation of any goods, which do not
carrespand in respect of value or In any other particular with the entry made under
the Aet. There is no deliberate mis-declaration of value and particalars &8 alleged.
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K., The NMotices submits it s not mis-dectured any maternal parmicubars in the Rills
al Entry and therelore, the above provislon is not hevikable in the presenl cise,

.5 The verm misdeclararion under the Section 1110m) of the Costoms Act would
primarly inchide the follmving situations:

8| Migdeclarution in terms of value- This woild include bolh undervaluation and
overvaluation,

b} Misdeclaration in terms of other pérticylars- This would mean that the
description and other details pertaining to the goods as provided in the Bill of
entry  different from that of the real description and details of the goods. Thia
can be in terma of guantity, quality, natare, etc of gooda.

K, On the basis of the aforementhoned, I cun be sald that Section 11 1im) of the
Customs Aol provides for confiscation of any poods, which do not correspond
reapect of vahee or in any ather particular with the entry made under the Customs
Act In terma of the provisions of Secting 2[16] of the Customs Act, "entry” in relation
to poods means an ‘entry” made n & Wl of entry, 1 s submitted that thers was no
mis-decluration either in respect of value or in any other particuler with the entry
made wnder the Customs Act. The Notices had declared the correct wvalue of the
impugned poods. The sume has tid bean dlsputed in e BCN, The Notices has also
declared approprinte description of the impugned goads. Therefore, there was no mis-
declarntion either in respect of value of in any other particulay with the entry made
under the Customs Act,

K.7. With respect to the second leg L., ‘any other particulars’, it & submitted that
(e Noticee had dinclosed correct particulars in the BOE filed by it and other tmpart

documenis for clearnnoe of impugned poods.

K.8. The description of the impugned goods in the BOE matches the actual
description of the iImpugned goods: Mareover, the model number and other facts such
as parts of E-bike ote. are mentioned n all tee import documents that were available
and submitted at the time of import.

K2 Infact in the case of Northern Plaste: Lid. o= Collector, 998 [101] ELT 549 [8C),
the Hon'ble Supreme Court, while discussing proposal of confiscation under section
11 0 fm) af the Custama Act, abserved thal “the declaration weas dn the notuee of a cloim
muaide on the basis of the balief emtertained by the Nodeee and therefore, cannot be sad
o be a medecharaton as condemprleted by Section | 1fmy of the Custmins Act As the
Noticee had glien full and correct particulors as regords the nature and sze of the
Ep:ad.trl!?-dﬂrnﬂ i believe Huck o hnd'.hej'ﬂ'rurt hﬂumugmmpm nu.ﬁ.l'iemim
with any dizshoneat infeation of eading proper pogment of eounterceiling duty "
Moreover, the reasoning given by the Collector of Costoms and CEGAT in pam 17 of
the judgement tn hold that the classification of the goods was mis-declared was that
they were Photographic Film in Ralls and not Cinensategraphio Fiims in Rolls, Whereas
in the present case, there is no allegation that the rmpugned goods are not parts of e-
bike, The contention of the department is that even though they were parts of e-bike,
they were imparted in equal gquantities, therefore, Rule 2{a) is upplicable. Therefore, in
the present case, the Notices had piven [l and correct particulars) description as
mentioned above in detail. Thus, it does not amount to mis-dectarmtion. The demand
in the 8CN, therelore, is Hable to be dropped.

K0, In the case of Kirtl Safes Corpn. e Commissioner reported al 3008 (233) ELT
15] [Tri-Del., it 'was held by the Honble Tribunal that to attract the proviskons of
Hection 111pm) the mes-declaration should be Sntentional’. The Hon'ble Tribunal in
this case hebd as under

"6, We are inclined o accept the eose of the Revenue that the goods
parted wers tectursted fobnc. Howsder, uydether the decloration
the O of Enfry cmounts o ‘misdecloraton’ so as o abtbeect the
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provisions of Sectien T 1 1 m) of the Customs Aot in o given oass depend
upon the focts of the ease To constitute ‘misdecloration”, the
declaration must be pdendongl Wisdeclorafion cennot be understood
s some of weeng declorrtion, of oowrse, meede bora fide, the
passibility of which connot be ruled out altogether. The queston,
therofore, & whether the Modicee hod intenbonally and deliberately mis-
declared the goods an non-texturized fobnc rather than fexturomed
fakric, On this podnt, we are inclined o accepl the oase of the Noficee
¢t the declarmtion had been made on the basis of decuments supplied
byi the foreygn supplier and there was no intentional or deliberate wrong
mmmmhpﬂmmmmmwpf
Soctton 11 1(m) of the Customs Act The facts of the case n the ratant
case. .. "

{Emphasis supplied)

E.11. The Noticee places ita rellance on P Ripakumar ang Company vs. Uabon of badin
reparted at J99) (54] ELT &7, wherein demand of confiscation and redemption fine in
liew thereol was sl aside on the ground that the importer had acted bovea fide.

K12, Without prejudice, the Noticee submits that even i it ks finally declded in future
that the Noticee’s understanding and interpeelotion of the classification was wrong
and that the impugned goods imported by the Noticee were not classifinble under
respective elassification, still the mpugned poods cannol be held lable for confiscation
an sccount of mis-classification, as it is a pure question of interpretation of Rule 2{a)
of Ol Rules.

K.13, Even if there & any erroc in clagsification or exemption claimed an Bill of Entry
then the same connot be eguated with misdecluration, that too with the intention te
evade paymenl of duty. The Hon'bie Tribunal «f Parg 4.4 in the case of Sirthai
Superware Indin vs. Commissioner of Clsinms, 2030 (371) BLT 324 (T, -Mum ) has sct
aside confiscation and penalty, The Hon'ble Tribunal followed the principle laid down
by the Hon'ble Supreme Court in Northern Plastic Lid, vs. Callector, 1998 (101] ELT 540
(5C) even for self-asdessed BOES.

K.-14 Further; the Hon'ble CESTAT in Leuwk Altair Shipping s, Commrissioner of
Customs, 2079 (1) TMI | 2%} - CESTAT Hyderabad has held that the CTH indicated by
the importer in the Bill of Entry is only a scll-ansessmenit by the importer an per hia
understanding which is subject to re-assessment by the officers if necessary and that
th:dnhnmlnull:pdmlnrﬂﬂfinﬂﬂhhmpﬁmdnﬂmtmtm

nl:lﬂunnlzmhmmwwmwmmﬂmmmuumpmhdhmmmm
SI6. In the present case, the Assessing officer had all the rights and powers to
appreciafe al the time of import that the impugned goods can e used on road and radl
both jeven though i s an incarrect understanding (bom the description itself i Rail
cum Road wehicle. Therefore, applying the ratio of Lewek Altair fsupral the
confirmiaten sn the proposal of confmcation s lbikle o be st ande.

E. 15, It ts a well settled position in law, that interpretation of & provison, per se, or
clalm ta any particulsr cossification does nol amount (o mis-declaration. Relimnce is
placed on the decision of the Hon'ble Supreme Court in Movthern Flastie Lid. = CCE
reported at 1998 {101) ELT 549 (8C), Baboo Ram Herichand vs. Undost of India, reported
al 2011 (270) BLT. 356 (Gu.)

Page 5T ol 96



F. Mo GEN/ ALY COMM/ 2087 2029-Adin Adjn-Ca Fr Commr-Cus-Mundra

K. 16, Therefome, it is submitted that Seotion 11 1{m] of the Custorns Act connot be
invoked in the present case and proposal to confiscate the inpugned goods should be
sel aside.

L.1, In the foregoing paragraphs, it has been submitted o detadl that no duty k=
payable. For the same ressons, no penalty proposal is legally sustainable. In the cases
of Caolloctor of Coentral Bxcise o, HM M. Limited |1995 (76) ELT 497 (8C), Hon'hle
Bupreme Court hebd that the guestien of penalty would arse only If the department |=
able to sustain the demand. Similarky, in the case of Commissioner of Central Exclse,
Aurcrgabod v Balokriahng ndustnes (2006 (2010) ELT 325 (SCf, Hon'hle Supreme
Court held that penally is not imposable when differential duty is ot payable.

L] LA

dFlE e LM Litl= e [EE) diy LIW e lEIFTLA Pl s
L3, The Motices ham subanits that the proposn] of penalty under Secibon [12[a)
af the Custems Act, 1962 6 ncormeet and bad in law on sccount of the following
reasons. For ready reference, the relevant portion of Section 112 s reprodisced bebosay;

"SECTION 112 - Penalty for impraper importotion of poods, eie, -
Any parsp, -

feif L, dn refadion o dniy goods, does or omits o do aay act which
act o emiaxion would render sech goods Nable & confiscotion
wrdler sevimn 111, orabels the dotg or omission of such an act,

[Emphasis Supplied)

L3, It is submitted that penalty under Section 112 of the Customs Act is linked to
confiscation under Section 111 of the Customs Act, e, where the goods ame [Hable to
confiscation under Sectinn 111, anly then penalty can be imposed under Section 112
of the Custors Act As has been appropriately demonstrated in the subinisasions
above, there arises no ciase for confiscation of the goods under S=ction 1 11im] of the
Customs Act, Henoe, there arses no casa for invoking Section 112 to impose panalty
o Lhe Noticee,

L4 The second lbnb of Sectbon 112{a) of the Customs Act covers abetment of
commission fomission of any act which would render the goods liable to confiscation
umder Section 111 of the Cusioms Act. In the instant case, the Notices did not abet
the commisalen or omission of &ny ect which rendered the impugned goods liable to
confiscation. The SCN without providing o proper justification for imposition of
penaliies has proposed penalthes

L5  Asthe words abet’ or ‘abetment’ are not defined in the Customa Act, 19632, it is
pertinent to refer to the General Clawases Act, 1897, Ssction 3{1] of the General Clauses
Act, 1897 defines "Abet” as under:

“Aber” uath = grammancal warations and cogeate exprossions, hall have the
sdrme meaning as in the indion Penal Code (45 of 1860)°
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L6, Relsvant portlon of SBaction 107 of the Indian Penal Code defines ‘nbetment” &g
under;

“107. Abatment of a thing -

A person obets the daing of a thing, uho—

fnstigates any persen to do thal thing, or

Engages with ong or more other persan or persans in anly conspimey for the
daing of thart thing, [ an act or iflegal emissin takes place in pursuance af thet
covspircy, and o order to the doing of that thing,; or

hﬂmﬂnnﬂuﬂﬂn hyww#ﬂqﬂm”. lhndd:gqfﬂwmiru

L.7. Furthermore, in the cuse of Tata Od Mills Company Lid. and Another va. LUnion
of India and Another, | 986 (36) ELT. 93} (Bom,), the Hon'hle High Court the applied
the definition of ‘ebefrnent’ as sppearing in the ladizn Peral Code, 1860 while deciding
whether the petitioners could be said to have abetted the unsutherized import of tallow
wherein the petitioners merely acted as bosa fide purchasers. The relevant extract of

the judipnent s as under:

“4, .., The pelitioners heove esiablished bepond doulbt that the charge af
arbetment referrod o in the show cause notice by respondent no. 2 (@ uhoily
LR TIET S THE T nrut. Hmﬁummmﬂrmnu?hﬂnuﬁuﬁdmum“

1.8, Thus, the defintbon of ‘sbetment’ ds defined under Sectinon 107 of the [PC is
relevant even for the purposs of the Customs Act.

LY, Maoreaver, the Courts have in various cases enlisted the basic ingredients which
matist be present for an sot to constitute betment”. The maln ngredients are as under

1) There must be a eala fide intention an the part of the acowsied to provoke, incite
ar encourage the doing of an offenoe.

H) There must be & positive act on part of the aocused.

fi} A person should faciiitate the commission of thatl act

Iv) Mers Negligenoe Is not sulfcient 1o constitute abetimsnt,

vl Mere lisck of care and diligenoe is not sullicient to constitute abetment,

vij The accused must be proved to have derived g pecusilary beneflt from the act

L. 10, The judicial precedents have also héld the presence of s en ns an essentla)l
prerequlsite for establishing abetment and for impesiton of penalty under Section
[124a). In this regard Hon'ble Tribunal in the case of Harbhajon Kair vs Collector of
Customs, | 991 (58] ELT 373 Tr Del, held that
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“A mere gring of on aid will not make the oct an abetment of an offence,
if the porson who gives the atd did not knowr that an offence was betag
mmuﬁdwmnmmhtﬂ,hruhummtprmmmﬂg

11, Reliance is also pleced on the case of V. Loakshmiparhy v= Commissioner of
Custoing, 207 (1533 ELT &40 Tri Bang, wherein i was heid:

Mhmnﬁmbmﬂhﬂwmﬁ@m&dmﬂumﬂq
U Nolicee here. There in no ewiclenee that the Noticee herein hod
dealt with any moanner with the goods found o be hable i
conflscation. The provtsons af Section 1127 wowld apply only fo
muﬁnw themaarives in the physical oot of importadion
af the goods. .~

(Emphasis supplied)
L.12. Relmnce in also piaced on the judgment of Cwons Corning Eaderpriaes (1] P Lid.

8. C.C (Export), Nave SHeva reported in 200 1 [270) E.L.T. 547 (Tri - Mumnbai) for the
aforesmid proposition,

L 13 As per the aferesnid judgments, an act fomission which aids in the commisaion
ol an offence cannot be straighteway categonaed ss abetment, but the saine has (o be
wupprted Ly 'H::':lﬁ-]ud.g: aof oferice as well as mens e for peoving abetment. It has

alrendy been explained in detall in the preceding poragrophs that there |8 o mens-
rea in the present case.

Li4. Hence, penglty under Section 112(a) i8 not imposalbe,

L.15. The SCN sceks to mposs penalty under Section 112 [b) of the Customs Acc. For
ready reference, the relevant portion of Section 112 (b af the Customs Act s

reprodiiced below:

B whe mequires possession of or & moany way concernad i carnging,
remouing, depositing, harbouring, keeping, concealing, selling or
rorchasing, o in any other manner decaling with dny goods which he
il or hos reascn 0 beliveg ame Sable fo confiscaion wader seciion
k1,

shall be Fable,

fif m the oese of goods in respect of whikch any prohdstion s n foree
under this Act or any ather lnw for the tme being in forees, o o penaliy
Aot excesding the mbee of the goods or fue thousand nupees, whichever
& the greater;

i} i the oade of dubiolle goods, other than prohibiifed goods, o o

penalty not exconding the duty sought fo be evaded on such goods or
the difference betusen the decluwred value and the tmbue theroo or five
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thoscsvend rupees, whichever & the haghest.

L6, The Notices submits that no penalty is imposable under the provision of Section
llﬂihr. Ar per the prvisbons of Section 112(h] of the Customs Act, prnﬂ'la' can be
imposed on & person whio knowingly scquires possession or deals with goods which
are Hable for confiscation. Thus, for imposition of penalty usder this provision, it is
necesgary that the Assesges must have reason to belleve that the poods In his
possesgion or deglership are linble to confiscation.

L17. In the present case, the Notices hod bona fide beliel that the impugned goods
were apprapriately clissaifiable under reapective headings or as parts of E-Bikes in as
presented condition. Thus, it cannot be said that the Notioes had reason 1o believe
that the impugnéd goodi were Labde for confiscation, For this ressan, it = subamiited
thal no penalty can be imposed wunder Section 112{b] of the Customs Act.

L8 In sdditton to the abowe, the Motices submitz thal no penalty, even under
Section 112 af the Customs Act, can be imposed when there has been no element of
tmala fide involved.,

L19. In this regard, rellanoe in placed on the case of Ndzie-ul-Refoman s
Commissioner of Custowns, Mumbad, 3004(1 74} E. L T 493(Tri -Murm) wherein the Honble
Tritminal hold as follows!

“13 In regard fo prnalty imposed on the Appelland, wer observe that no edenes
hoas been brought out by the dept, o estabiiah that the o Appelient-commitied
any one of the oos snemernted @8 I!w#hmmmmm.
Mensrea 5 o neceasary ngredient for imposing a penalty. While the goods are
liechie o confisoariion no penaltics con be imposed an the Appellent w's 1130 as
no evidence el adduced by the dept o show that the Appellinf coere

Enouangly rtnsporting smuggled gooas.

14, Aauing régord fo the cirumstances as discussed abowe the folluoing ardor
is pansed.

fo} Confracabion of the goods o uphelkd,

fbj Penaities on the Appellnnt are set aside.

15 The appeals are thes partly adloused ®

L2 Considering that the present case |8 purely interpretstional, any proposal to
impose & penslty under Section 112 of the Customs Act would not be sustainable,

g, simullaneous penall,

L2221 The SCN propossd to invoke penalty under Sections 112 or 114A ol the
Customs Act without mentioning any specific section between section 112 and | 14A.
On this count atso, the SCN is vague because the Noticee was unclear in s mind as
to which provigion can be invokable between section 112 and | 144 of the Customs
At

L2322 Without prejudics, 11 is submvitted thet in light of the fifth prodise o Secticn
114A, no penialty can be levied under Section 112 where & penalty has already been
imposed under Section [14A. Both the provisions are mutually exclusive o sach
ather. Henoe, the penalty under Section 112 is not legally sustainable. The Noticee
must identify one provision to impose 8 penalty as bath of the provisions are muboally
exclusive. Henoe, the proposal of peralty is lisble 1o be set aside on this ground,
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-r_.J_ﬂ_.'_.J J r“. B

L2, The impugned order seeks to impose 8 penalty on the Noticer under section
| 144 afl the Customs Act, 1962, Section | 14A of the Customs Act has been reproduced
below for the convenience of ready reference;

" Where the duty hos ol been fevied or has been ahari-lewied or e dnferdst Hes
ot bwan chorgad o peodd or has Been part peeid or the diaty or interest hos been
ermoneously refunded by reason of collusen or anly wilfel mis-statenent or
suppression of focts, the peraon who is loble to pay the duty or interest, as the
oftge may e, as determined wnder aub-section (8 of section 38 shall also be
ﬁh.h&hpqnﬂmf!yquﬂlhlhﬂﬂ.@ﬂrhﬂﬂi:pddﬂmhﬂd’.'

.24, From perusal of the aforesaid proviskon, it s clear that penalty under section
| 144 af the Customs Act can be trmposed in cases when the duty has not been paid or
short-pald / part-pakd by the reason of collusiwn or ony willld mis-statemend or
suppres=ion of foces,

L2325 1In the case of OC v Videnmias Efectronics, reported at 200 [ Q64) ELT 0466 [T, -
Borm j it was held that the legal requirements to invoke Section |14A penalty is the
same aa extended pericd of Umitation under Section 28 of the Custoens Act, 1963, In
essence, il the extended period of lintitation under Section 28 s nol mvekable, penalty
nder Secthon 1 14A of the Customs Act cannot be fmposcd.

LL26. As has been demonstrated by the Noticee in their subrmissions made above, the
extendsd period of limitation cannot be involeed in the present case in the absence of
any willul misstatement or suppression of (bets and especially the present case being
& case of clagsification dispute, as has been stated by the Honble Supreme Court time
and agein. The Noticee places reliance on the same. Hence, by virtue of the same
token, penally under Section 1144 s alss nol impossble.

L-27. Im view of the above, wherein the classification of Nobtices has merely been
iejeited by Inlerpreting varous rules of classification, it cannel be sasd that
misclnssification, d any by the Notices amounts to mis-decluration and therefore, the
penalty can be Imposed on the Notleee. In view of the above, penalty imposed on the
Motices needs to be set anide.

'EL'I-HII'IEM'II!JH

M.1. The Noticee further submits that there ame a aumber al judgments wherein
Hon'ble Tribunal has held that if there is difference of opinion about classification
between the imporer and Department, pesalty ahould not be imposabide. The Notices
places reftance upan the case of Bahar Agrochem & Feeds Put Lid pa. Cammussioner of
C.Ex, Pune, 2012 (277) ELT. 382 (Tri-Mim), wherein it was held that:

"0 As reparnds the dnposition of pesalty equal © the dicty demarnded, onoe
there is o suppression, theve cannot be oy imposition of enadty wnder
Secliony 1 1AC of the Central Excise Acl Further, the ssue relbites o
classification of the product where different vines are possible and it (s
an aeeepted legal postiion that imposition of penalty & wol twarranied o
disputes relating fo classification, *

[Emphasis Supplied)
M.2  Further in the case of [Ngital Systems we. Commizssioner of Customs, 2000 7154)
ELT 71, the Honhle Tribunal has held that:

“& As regurds impasition of penclty @& conosrned, no mens red hos been
established in this cose and the Moticees were under the bona fide bolicf
thieet the goods fall weder CTH 901090 and aré importable without
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lirence. They have also refed upon the decision of the Tribunal in the
ease af OF, New Dethi v, Time Tech Enterprises P, Lid, whers iF s
held tha! conflacabion of goods as a resalt of diference aboul
clansification hetuwean importor and the departmaont - penalty woas ot
imposable. We are of the consilersd opdnion thal this decisaw is
applicable fo the facts of the pregent case and @ thet vl of the maites,
we set oside the penalty on the Noticees. [n the result, except for the
recluction n the guantum of redempiion fine and sething aside the
penalty, the appeal s otherise rejected.”

(Emphasis Suppled)

M. X Further in the case of Gopdpenr (Tncking) s OO, 20000 (1 57) ELT 560, it was held
by the Hon'ble Tribunal that:

*As the issue vumlped is oie of interpreting the Torgf Heading wnder
thich the impigried product udl be clasaifiagde, this & mod o it case for
warranting impasition of any penalty on the Noticees. We, thergfore, set
asile the pennity imposed on them, The Appeal i disposed of i the abye
torrns.

[Emphasis Supplied)

M.4, Further in the case of Anand Metal Mdustries s OCE, 2005 (187] ELT 119, it
was held by the Han'ble Tribunal that:

“5. In respect of the penalties imposed on the firm as well as on the
partner, az the dispule in question in respect of cossification which is
pursly o legal mswe, therefore, the penalbes mposed on the firm as wssll
as on the partner are set asitde. The oppeal fitod by M. Anand Metal
tndustries i disposed af as ndicated abose

M.5. Thus, it s respectfully submitted by the Noticee that the preseni case also
involves interpreting the el entrbes and Of Rules, therefore, no penilty is imposable

N.l1. The SCN seeks o bnpese penalty on the Noticee under Bection | 14AA af the
Customs Act, 1962, T iz submitted that penalty under section 1149AA |8 imposalle
only i those situstions where exports benefits wre claimed without exporting the
goads and by presenting forged documents, In supgort of this argument reliance is
placed on the Twenty Seventh Report of the Standing Committes of Finance whersin
insertion of section | 14AA was discussed at paragraph 62. For the case of perusal,
the entire discussion i reproduced below:-

Clapse 24 [Insertion of netw section [ 1444)
G2 Chuuse 24 of the Bill reads as folouws

After sectin | 194 of the Custons Act, the following section shall be
peserted, namely;—

“IT4AA, Penalty for use of false and beorrect materml—yg a person
kriouingly or intentinally makes, signs or wes, oF cduses (o be moade,
signed or Esed, any declaration, statement or document adich s folse or
frcorredt i any materel particular, in the trensaction of any business for
the purpeses of this Act, shell he lable o a penaliy ot exeeeding fue fimes
the palie of goods.
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&3 The information furnished by the Ministry siates as follows on the
proposedd proision.

“Section H#Prmﬂﬂfﬂrpﬁmﬂyfnfwmtjanm

mmﬁﬂnwuﬁrﬂmmmmhmﬂﬂu
frcunn has an odded dimension becouse of Wenops export noenie
schemes. To provide for penolty in swch cases of folse and iscorrert
dectaration of moalerel porticwlors and for giving folse  statements,
deciarghons, atc for the purpose of ronsaction qf business under the
Crstoms Act, if is proposed o provide eaxgessly the porer fo leoi penolfy
W ko 5 omes the walue of goods. A e section 119 AA s proposed to be
rrserted after section 1 144"

64 11 umis inler-alin expressed before the Commictiee by the reprosentatives
of trade thal the proposed prooislises e betng harsh, ahiek might bead bo
harassmant of indwstries, by way of swnmoning an imporier o gae o Tolse
statement’ ele. Questionnd on thirse concems, the Miniry in their reply
stitfed as wider:

mmmm“memmumum

section 108 o give a statement that the decloration of malie made af the
timte of mpart s false ele, & msplooed bedause perstn gunmmnied
vnder Sectioh 108 are requoed fo state the fruth upon any  Sulgect
respecting iohich they are being exmemined and o produce such dociments
and offier things as may be required in the inguing. No person siemmoned
under Section 1008 can be coerced into saning  thal hich 8 e
caorraborited by the documerninry and other evidence in an offence mse. ™

65 I‘mﬂnuﬁyn[mqw:uund:r

mﬁuuh&ﬂmpmmﬂmn&ﬂurbwﬂumﬁmd:bﬂg
compitted nz no goods are being exporied, but popers are Belng created
fn;;mﬂl'npﬂuumrﬂur@'hnqﬂuuﬂm‘mﬂpnnmmm
ECAETES

66 The Canymutiee abserve that owing fo the merpased mstances of wadlfl
Sroucdiulent usage of export prosstion schemes, te provision for evging of
mmh;upmﬁxmmﬂwmw%’gmhmhuﬂmdm
uﬂﬁmrhmﬂdn!wuanﬂmmﬂmmmm
Cammittee, haueoey, adidae the Goosrnmerl be movibor the dmpilementotion
af the prowisnn with due diligeme and care so s o ensuree that i does not
reswult in wndwe harasament. ™

(Ernphosis
s palied)

N2, The aforesakd extract from the report af the standing commiittes explains the
purpese for which Section 1 14AA has besn inseried in the Customs Act, 1962, The
purpsss b8 1o punish those people whe avall export benefits withoul exparting
anything. Such cases involve serious criminal intent, and it cannot be equated with
the cases of duty evasion.
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N3 The perusal of the aforesaid extroot makes it dlear that Section 1 14AA was
inserted to penaliee in circimmtances where export benefils are availed without
expoting any goods. According to the legislutures, Section 114 of the Custoyns Act
provided penalty {or improper exportation of godds, and it was not covering situatinns
where pooda were not exported at all, Such senous manipulators could have eaceped
penal action even when no goods were actually exporied. Therefore, it 8 sichenilted
that penalty under section 114AA4 i imposable only in those circumsatances where

export benefits are svailed without exporting kny goods.

N4, Inthe light of aferesald discusaies, It s submitted that the present cise relates
to impart of varipus ports of e-bikes and thus there cannot be any question of goods
hving not been exported by the Noticee, Therefore, the ponalty under section 1 1444
i not applicable in the present case,

M.5.  Purther, wording of section 114AA supgests that the penalty under this section
i imposed only on individuals and not on the company, Such an inference comes out
from the use of the expression T a person knoudagly o nentonally mokes, sigis or
wses” Only an individual can make or sign any declaration or stntement. A company
cannotl do such an sct on its own In support of this argument, rellnce s placed on
the judgement of ITC Lid, v Commissioner of Central Excise, Hangalore, 1994 (104)
EL.T. 151 [Tribunal). In thim case, the Hon'ble Tribuinsl woas desling with Rube
B2AS)c) of the Central Excise rules which read as follows: -

“If cny person -

m}mwhmmbhmdshmnfmﬂﬂmmnmﬂﬁimm
L

i) whsile evirrying or remoping such goods fram thie fectory doss nol o6 fedes)
By an afficer, forthsith produce a valid gaie pass, oF

i) enters. partirulars n the gole pass wduch are, ar which he has reason o
Berliisve to be frdss,

ke sholl be lable o a pennily not exeeding one thousand rupées, and the
cxcizable goods i respect of which the offenee s committed ahall be babde o
confiscertion. ~

N6, Tn the light of aforesakd provisien, the gquestion birfore the Hon'hle Tribunal was
whether the term “person” included ITC or fiol. The Honble Tribunal holding that the
penalty was not imposable on ITC observed as follows: -

“Thus we find the Board circular and frode nofices do not help Revenue
by estabilsh thal [TC wns reguired o show the aovrect PP in GPI,
defivery inwoice wic, and hod shown folse PP in the said document
Henee Rule 52A15)c) of the Rides cotld mol foie been gnvoked agairist
ITC. Further, penalty under Rule S2AL58C] 5 on any person usho anfers
Satae particulars i the gote posa I apeears that the sub-rule (5Sicl
sevks to rope m individuals uwho are respansibie for gate passes uxth
falae poartiewlors and nof the mondfacturer s Such, wiless the
manufucturer i on ndividual and hos personolly entered such false
particilars in the gole posd. For tess rensons, e hold that the
penaiiies imposed pn TTC wider Rule SZ2ASNE] of the Rules o
FLETFE LT

N.7. In the light of aforesaid decision, it is submitted that penalty under section
LI4AA is imposed only on individuals who make or sign such forged documents and
nol on the company. Therefore, it B submitted that under sectinn | 14AA penalty
cunnot be imposed on the Notkees
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KB It i further submitted that the penalty under the Section 119AA can be
impased when the goods have been exported by lorging the decuments knowingly or
intentionally, The present case does not relate to export at all and even for imports, all

the documents presented for bnports were penulne and nol forpged and thus penalty
is ot imposable under section 11444 of the Customs Act

N9, The Notices relies on the following judgments in this regard:

s fadergiobe Avoation Lid, ve. Pr. Commussmner Of Cus,, Bangalore., 2022
(379) ELT 235(Tv - Bang.)
“20... The appedlunts also contended that the penalty undar the Section
PIAAA can be imposed when the goods kove been exported by forgtig
the documents knowsngly or intentfonally, The present case doss nof
relate to export af ail and even for imgaris, all the dociments presented
Jor imports were genuine and not forged and thus pemalfy is ot
impasahle under Sectlon | 1444 of the Customs Act, 962 We find that
there i= mert in the argumont of the appellunts. As the coze = not of
expirt, war find thet no penolty wider Section [ 1444 of the Claloms A,
[ 962 is impoasable *

¢ Commissioner vs. Lewek Alfoir Shipping Put Lid. - 2009 (367 EL.T. A328
c:kad |
It s further held that mentionimg of wrang ol i or claiming
benaflt of ineligible evemption aotficedon did Aol amount o mis-
description of gowls aeither did @t amound to making false or eorrect
stateranl Thersfore, merely on the bose of such coims, confisonion
under Ssctian | | Ijm) af Customs Acf, 1963, penalty under Sechion 1 12fa)
thedel el penaliy wnder Section 1 14AA itk were nor luble.®

M0 1o view of the foregoing, I fs submitted that ne penalty under Section 11344
can be imposed on the Noticee,

N1 W your good selfl holds classificotion under CTH BT 1 1, then the Noticee shall be
Even an opportunity o daim benefit under applicable Notifications during the

releyvont perind.

N.12. The Notices prayed to diop the proceedings initlated vide the above sald SCN.

23, Bhrl Shivkumar Amar Blagh, Manager ([Purchase|, Auto Division,
M /& Electrotherm (India) Lid, vide leiter dated 16,04, 2025 submitted their written
reply in which they interalia stated that:

Al The Impugned SCN proposes to impose peruiliy on the Noticer under Section
112a) of the Castoms Act, 1962, The relevant portion of the provision s extracted
below for ense of reference-

SECTION | 12, Penalty fer improper importation of gonds, ¢tc - Any person, -
fa) o, dn slation to any goods, doeg or emits o do any act which acl oF

pmission wold render such goods lable o confiseaiion under section |11,
ar chets the dodng or omission of such an ac, or,,
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A2 It s respectiully submitted that as per the provisions of Seetion 112§a) of
Customs Act, 1962 penalty is imposable on any person, who in relation to any goods,
doea or omits to do any act which aet or omission would render such goods liable for
confliecation under Bection 111 al the Act, or abeta the dotng or omission of an act,
Thereflore, the penalty under this sub-section is linked to the Hability of the goomds o
confiscation,

A, Tt s submitied that the subject goods are ool lable for confiscation under
Section 111|m} of the Customs Act, 1962, The relevant portion of Sectlon 11 1jm) ks
extracted below for eass of reference-

SECTION 111, Confiscation of tmproparly imported goods, ete. - The follousdng
gonds brought frum a plece outside India shall be able to confiscation-

fmy oy goadds whiboh de met correspond in respect of welue or in Griy other
particplar uath the entry made weder this Act or in the rase of boggage with
the doctoration made wunder secton 77 i respect thereaf, ar i the case of
goods under transahipment, with the declorgtion for ransshipment mferred
ta in the provisa to sub-soction (1] of sechion 54,

A4, Secton 111jm) of the Act provides for tonfiscation of any goods, which do oot
correspond in respect of value or in any other partioular with the entry made under
the Act. There is no deliberate mis-declaration of value and particulars as alleged, In
terms of the provisions of Section 2{16) of the Customs Act, “entry” in relation (o goods
means an entry made in a bill of eniry.

A5 It s submited there was no mis-declaration either in respect of value,
description, classification or in amy other particular with the entey made under the
Customs Act 11 is therefore, respectfully submitted that the proposal for confiscation
of the impugned poods under Section 11 10m) of the Customs Act ts not austainable in
L.

AL, Withaut prejudice, it is submitted that it s sectled law that misclassification
does nod taktamoant misdeclaration. Thioe, even ifit is assumed that the subject gonds
wene wrongly clansified, the same cannot be conssdered an misdeclaration o attmmet
the provisions of Bectian 111 [m) of the Customs Act, 1963

AT, Inthis regard, reliarice & placed on Uie case of NMorthern Plastie Lid. v, Callecior,
1998 flof) ELT 549 [5CI, wherein the Hon'hle Supreme Court, while diseussing
propossl of confiscation under section 11 1{m) of the Customs Act, ohserved that “the
declaration was in the nature of a elarm made on the basis of the belisf entertaingd by
the Noticee and therefore, connot be snid fo be o resdeciarotinn as contemplated by
Section |1 Ifm) of the Customs Act. As the Notioew had given full and correct perticelars
as regands the neiore cnd sbee of the goods, f ix difficull o befieue that i had referred
o the wvony exemplion nofification with ony dishonest infention of spading proper
paymaent of countersgiling dung."

AB. I is submitied that penaliy under Section 112 of the Customs Act 8 linked 1o
confiscation under Seetion 111 af the Custerms Act. It has been demonstrated above

that the subject goods are not liable for confiscation; therefore, no penalty can be
imposed on the Notioee under Section 1 12{a) of the Customs Act, 1962,

AR Purther, the Noticee places rellance on the case of P. Ripakumar and Comprany
i Unidon of Indio, J93 (54) ELT 67, wherein demand of confiscation and redenyption
fine was set axide an the ground that the importer hsd acted b good Guth Le, bong
Jiole, Thus, it was submitted thal poods are nal liable for confiscation.
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A10. Tt is submitted that the Noticee has always acted in a bona fide manner in his
capacity of a Manager of the Autg Diviakonn Department of the Principal Noticee.
Moreover, no allegation has been made in the SCN to discredit the bona fides of the
Notices, The Ld, Principal Commimioner hias merely assumed the inyolvement of the
Noticee because the Notices (s respanaible for imporiation of the goods. However, the
Ld. Principal Cammissioner s not relied oo any cogent evidence to prove the active
imvalvement of the Noticee.

A 1l. Further, the relinnoe in this regard is placed on 1the cose of MHindaloo glusines
Lid. and O v CC, Ahmedoabod, 2024 [2) TMI 35 Mudrka Ceramics Lid .
Commissioner of Customs, Ahmedabad, Final Order No, 10235 1245/ 202 4, Saniosh
Timber and Ors. vs, CC, Kandla, Final Order No, A/ 10385 10386 /2024 and C.C,
Kandla 1=, Shree Garnesh Timber Store, Final Ovder No. A/ 10389 10391/ 2024, wherein
the penalty on individuals were set aside on the ground of gocds mot being lable for
confiscalion.

AL In the lkeht af the above provisiona, the demand lor imposition of penalty on the
Noticee under Section | 12{a] i legally nol correct and linhle to be set anide.

A.13. Further, the impugned SCN sereks o impose penalty under Section 113 [b] of
the Customs Act, For ready reference, the relevant porthon of Section 112 (b of the
Customs Act s reproduced below-

fbf who aoquires possession of o is in any way concermed in corrying, remaLTg,
deprisiting, horbounng, bevping, covicealing, selling o purchasing, or dn any
other manner dealing wdth any geods which he knouws or has reason o beliree
ewre [aabie o confiscation under section 111,

zhall be Fable,

fil in the case of goods in respect of which any prohdbition i in force under this
Act ar any other law for the ome bing in force, be a penally nol exceeding the
ivtlie of the goods or fare thousand rupees, wiichever s the groater;

fii} in the case of dutiohle goods, ether than prohibited goods, fo a penaliy not
exceeding the duty sought to be evaded on such goods or the difference betueen
the declared welue and the valie therraf or flve thousand nipees, whicheper is
the highest. *

A-14. The Notlcee submits that no penalty in imposable under the provision of Section
113(b] of the Custems Act, 1962 Az per the provisions of Section 112{h) of the
Customs Act, penalty can be imposed on & person who knowingly aoquires possession
or deals with goods which are Hable for confiscation. Thus, for imposition of penalty
under this provision, it is necessary that the assesree miust have reason o believe that
the goods in kis possesaion or dealership are linble to confiscation,

AlS. In the present case, the Moticee had bona fide bellef that the impugned goods
were uppropriately classifiable under respective headings or ps parts of E-Bikei in s
presented condition. Thus, it cennot be sald that the Noticee had reason to believe
that the impugned goods were llable for confiscation. For this reason, it s submitied
that no penalty can be imposed under Bection | 12{bjof the Customa Act.

B.l. The relevant porthon of Secthon 1 14AA 18 extracted below for ease of reference.
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SECTHWY | 14AA, Penalty for uze of folze and noorrect matenal - [ a person
knotitngly aor inferbionally mokes, sk or pees, oF catises o be made, signed
or used, any declamtion, siclement or document which is false or Moarrect 1
any matenal particudiar, @ the fransaction of any bustess for the purposes
af this Act, shall be babile o a penclty not emeeding five fimes the oafue of

EI 2 Thl.- I'll'ut.'rr:n-: luhmlll thu p:nl.il:;i' und:r :l::'dnﬂ I HM ll ||:r||:|-uuh-li: arly It
those sitoations whers export benelits are clpimed without exparting the goods and by
presenting forped documenis. In support of this argument rellance |8 placed on the
Twenty Beventh Report of the Standing Commillés of Finnnce wherrsin insertion of
section | 14AA was discussed at parmgraph 62, For the ease of perusal, the entire
discussion is reproduced below; -

"Chausa 24 (Insertion of news sectewn T T9AA)
62 Clowse 24 of the Bl reads a8 fallous:

After section 144 of the Customs Act, the follousng section shail be

nseried, nomely:—

"114AA Penalfy for use qf folse and incarrect moteriol, —{f a person
knouwsngly or intentionally makes, signs or whes, or cmuses o be made,
signed or wsed, any decleration, statement or document which & folse
or moorrect in any material particularn, in the tronsaction of any business
Sor the purposes of thia Act, shall be Hohle fo a peraliy not excesding
Sivse tivies the voluwe of goods. ®

63, The information furnished by the Ministry states as follows on the
proposed provtsian

“Section |14 pn:uﬂe'a hrpum:ﬂy_fh.r brgump#-&qnwwﬂ:m n,r'pmd_-l.

ﬂnhwmhmanuddﬂdﬁmnﬁmhmeqmmmﬂm
schemes. To prowide for penally in such cases of false and incorrec!
declaration of mabedinl particulars and for gieing folse sloloments,
declarations, e, for the parpose of ransaction of business under the
Customs Act, 4 (2 proposed fo provide expressly the poiwer o oy
penaity up o 5 imes the palue of goods. A new section 174 AA iz
propased to be maerted afler section [ 144"

&4, It weas inber-alin expressed befone the Commuttee by the represenfatioes
of trade that the proposed prowsions were very harsh, which might fead to
hormsament of industries, biy wey of summoning an Frporder b goe o false
slatement’ efe. Cuestionsd on these concerns, the Minstry in thedr reply
steted a8 wnder:

Mﬂmhm wmfwﬂmﬂmﬂwﬁmﬁummw

promotion _schamgs, The apprehension thoal on iviporter con be
summoned wnder section |08 fo give o statement that the decleranion of
imbie made ab the Wme of tmpert was folie ofe, 5 misgploced berause
mmmm r-ﬂ'ﬂ'mrh;u.fxrdﬁ;!smumﬂmnpuﬂ
mny subject respecting which they am being exmined and bo produce
auch doctoments and other things as moay be reguired in the mguiry. No
perann summaned under Section 108 can be copreed indo stating St
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which is not cnrrobomited by the documeniory ond odher eueienc in an
affence case. *

65 The Ministry also informed o5 wndar;
"thﬂu-ﬁhﬂlmlf

wmwmmm T!lrnrrlmud

penalty provision has been proposed considering the serius frouds
heing comuiiied as ao geods are betng exported, bu! papers gre being
crerited  for avalling the number of bemefits wnder sarous export
promotion schemes ™

6. The Committee observe thal outng w the increased instances of ualful
fronedulent usage of expart promotion schemes, the provision for uying of
pmﬂ#yupmﬁmumwmqfﬂmd:#ﬂahnpmm&iw

Comertiilles, -. mu'ﬂuﬂﬂmnm! tn FrRanEiar Huﬁ-n,utmnummn
of ther pravision r-r-#hdul.-lﬂq:::nﬂrnndmmm to gmswre that it does not
resule i undiie haressment *

{Ermphosis supplied)

B3 The afvresald extract from the report of the standing committes explains the
purpase for which Section 114AA has been inserted in the Customs Act, The purpose
is to punish those people who avail export benefits without exparting anything.

B4, According to the logisiatire, Section 114 af the Customs Acl provides penaltics
fisr improper exporintion of goods and did not cover situations where gﬂ-u-ﬂq: WETS Neif
exported at all. Such serlous manipulators could escape penal actbon even when no
goods were actually exporied. Therefore, there was a need for o specific provision to
provide for such situations. In relation to the same, secthon 114AA was Inserted 1o
penalize persons in clroumstiances where expart benefits are availed without exporting

any goods.

B.5. Therefore, it is submitted that penalty under section | L4AA is imposable onky
in those circumstances where export benefits are avalled without exporting any goods.
Since the present case relates 1o import of goods, {here cunnot be any question of the
Principal Notices hiving elaimed export benefits without sictusl sxport of goods. Thus,
penalty wnder section 1 14AA s not applicable 1o the present case,

A6, Relisnoe in this regaid & placed on the Hon'hle Tribuanal's decision in OC 1« Sn
Krishna Sounds and Lightings (2009 (370) ELT, 594 (T - Chenno)f. Relevant portion
of the declglon is extricied below:

"7 O apyereciating the eiidence o well s the facts presented and
affer hearing the submissions made by both sides, | am of the wiey

churlt Dyt el ad bes. e ‘danimminiig: 3 ke wlidie ls
dismissed. The crossoblction fied by respondent also atands
dismiassd

B.7. The Nolices also submits that it has ol been established in the SCN ms to how
the Notices han intentionally made, signed or used or hne caused to be made, =lgned
ot used any declarntion which is filse or incorrect in any particular,

Page 70 of 96



F. Noo: GEN/ADJCOMMY 208/ 2024-Adfn. Adjin-0/0 Pr Comenr-Cus-Munedro

B8, [In the absence of such apecific charges in the SCN that directly implicate the
Neticee, the imposition of penalty under section 1 14AA in unsustainable. The Notioee
in this regard places relianoe on the Tribunal's decislon n Ovon Ernderprises o OO
2019 {21) GAT.L 397 (Tri - Chennaij.

B.9. The Hon'ble Tribunal in ftergiobe Amation Lid, v, Prinopal Comvmusswoner af
Customs, [22 (379 E LT 235 (T -Bangl has also alfirmed the above begal position.
The relevant partion of the decisbon s estracted below:

The appellarts alsa confended thnt the penalty under the Sechon
I 14AA enn be imposed when the goods have boen exportied by forging
the docwmants knowsdngly or indenficrally. The present case does nof
relote o export af all wnd even for impoees, all the documents greseted
Jor fnports were genicne and nol forged and thus the penalty is nof
imposabie wnder Section | T4AA of the Cusioms Act, | 962 We find that
Wﬂfﬂmmh Mwﬁrﬂmﬂmﬂmu M

(Emphazis Suppdied|

B.10. The above legal positon is affirmed in the case of M/s VA Teols o
Commilssioner of Custems, Chennal- 302)-VIL-728 CESTAT-CHE-CL, wherein while
alleting the appeal the Hon'hle Tribunal held that penalty under Section 1 14AA of the
Custorms Act, 1962 is altracted only when there is deliberate mlsification of the
docirments in arder to get undue benefit. The Section was proposed to be (ntroduded
consequent to detection of several cases of raudulent exports where exports are
showin only on paper and no goods crossed Indinn Border,

B.11. Fram the above case laws and subminsions, it is clear that there connot be any

proposal for imposition of penakty in the absence of any falsification on the part of the
Naticee,

A1 In view of the aforesaid submissions, 1T s submitted that the imposition af
penalty under Section [ 14AA on the Noticee is linble to be dropped.

B 13, Without prejudice, it ls submilted thit the Noticee s the Manager [Purchase] of
the Aute Divigion of the Poncipal Notices, and he hes onky acted in his capacity.

B.14. This position has been upheld in Sterhite Industries (India) Lid. ps. OCE reporied
al 2002 (143 ELT 682 (Tri. - Mumbad with following observations:

"5. We kave considered the circumsionces, When ust look inte the faols
qf the case, it 8 clear that if the essessee was eterested i wislating the
provisons of Centrnd Ficise Bules; he would nod foace musnbioneed the
redepand entry in the inpoice. The facts would reveal that on the feateful
day the incharge of the Central Excise fell sick, thergfore these things
have happensd. n this connection, F wdl be usefl o refer o the
Judgrment of the Tribunal in ZU Aliy, CCE - 2000 (117 ELT 69 The
Tribuna! deoling wsth the question of bobility of the employees wnder
Rule 206A of the Central Excive Rules noded ax follows :

*Comimniasioner proceated against the appeliant wader Rule 2094, uwhich
ean apply o o person who deall udth the contrmband arficle, not as
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mastfacturer. Appeflant hed no dedlings with the contabanad carticke
atherusse than in hiz officiel capacity as an employer of BHEL, the
rsiifactiuner. Sa, by no stedch of eagincleo can the aggaelland fall
psithin the punsecw of Rule 2004 of the Ceniral Eecise Rules, Thenfore,
the Commissones was ceady n éemor n tinking that  pendlly
contemplated by Rule 2004 could be tnposed on the appellont whe woas
only an emploges of the manfochorer, nomely BHEL ®

6 I we ook into the ohsorvations af the Tribunal, it usll be clear that
the proceedings inftated agarat the enplogees and the directors are sal
correct inaamuch o= they) do not hate the nowdedpe or dealing with the
goods which are concerrurd. As far as the truck swners and drivers one
concerned, e hold that @ 8 for sfronger rensoss thot they would nod
Mﬁtﬂukﬂmﬂﬂ:&ﬂmhmﬁgmhhﬂﬂﬂﬂlﬁlgﬂpﬂpuﬁﬂlﬂﬂy
iwere fransported haove contravensd the prowvisions of Cenbral Excise
Rules.
B.15. Further, the Noticee reles on case of RK. lspaf Udpog ve Commissener of C
Ex, Rajpur 2007 {211} ELT, 460 {Tri - Del}, wherein it hos been clearly held that
manager working under the Instroctions of the manufacturer 8 not lisble o penalty
under Rule 26 of the Excise Rules. Relevant portion of the dedision {s reproduced
el

*7...However, [ fingd that the appetlant no, (21, Shr NN Swamy, @5 the
Manoger of the appellant no. [ 1] and working wnder the mstructions of
the mernufacturer and, therefore, penalty impoased upon Rim is lable to
I met axide. Hence the penally imposed on the appeflant no. (3] is el
aside..,

016 Reliance i» also placed on the order of CESTAT Mumbal in thit case of Paskaf
BExtruysmon Lisited v, CC [Export] Orcler Mo A/ B69E88 — B6989/ 2021 dated 13.10.2021
where it was ohserved that no personal liability on director/employees |s imposable o
he has merely acted in his official capacity and il no specific case has been maode
against the director femployecs

B.17. In these circumstances, the Notices cannot be said to have been in any way
personally responsible ar liahle for being proceeded against under the provisions of
section 1 14A4 of the Costoma Act.

B.18 1t s humbly submitted that the SCN has been (ssued to the Pnncipal Noticee
in which the Noticee is an employes. 18 is totally unjust and Improper (o inpose &
penalty for the aame event on the company as well &8 on s employiees

B.19. Relisnce is placed on the cese of Rajendra F Doshi vs, OF [Gen ), Mumbai
reported at 2000 (R RLT 929 (CESTAT Mum. |, wherein it was held by the Hem'hle
Tribunal that once the company has suffered penalty, there 1s no justification for
imposing penalty on the Director/employecs. To almilar effect are the judgments of
Horn'ble Tribunal in the following cases:

fif Globe Rexine Pob Lid s Coenmussoner of Centrol Evcise, Chenna, 2006
[203) ELT 632 (Tri Chennad)

fi} Rutpd Sieard & Allops vs, Commissioner qf Centril Exeise, Ralot 2009 243)
ELT 154 fri.-Ahmd. )

B.20, Purther, in the cise of Jagorahnoa Almdniem L o Contmisaloner of Cusboms,
Chennml 2005 (187 ELT 234 [Tri - Chernnal), the subsmissions made by the Appellant
therein were accepted by the Tribunal that when the Company has been penalized
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there was no justification for two penalties, both on the Company and the Managing
Direetor

Bl In view of the above creumstances, the Noticee cinnot be held persanally liable
under Section | 14AA of the Costoms Act, 1962,

B.22. It s further submitted that there s no evidence of any pecuniary benefit Dowing
to the Noticee and the snme has not been dispuied m the BEN,

B.23. In this regard, relience & placed on the deciglon of the Hon'ble Appellate
Tribunal, in the case of Commissioner of Custors, Mumbai ve M, Vasi, 2003 (151) ELT
(213 Tr, - Mumbed), wherein 1t waa held that For impoesing penalty for abetment,
knowledge of the proposed offence and also the benefit to be derived from the abetment
hag fo be demonztrated. The relevant extract s &g under:

"nuwumwmuwmwmmww
Elhl:l ] ] ' N

frpm.. .I‘n thenbsenre qunmhu k.miedpn mﬂuﬂymcﬂmgeql'

aiding and ahething wowdd net seesioen ™
B.24. Therefore, it is very clear that 1o allege misdeclararion an the part of Noticee, an
elerment of mischied is tn be attributed to the Notices, in the sense that the description
does not match with the actual goods, or the quantity vary, and such mischief has
been deliberate and designed o avaid payment of customs duty, However, s siated
above by adopting different wordings for descripthon (corresponding 1o the weaal
product), the Noticee has in fact discharged appropriate customs duty. Tt is submitted
that the SCN has not even referred to any evidenos that the Noticee min declared the
goods with mala fde inlention to evade customs duty and the bald allegations are
based on conjunciures and surmises.

B.25, In light of the submissions made above, It is submitted that no penalty e
imposabie on the Noticee and the seime s Hable 1o be dropped.,

C1.  The Impugned SCN proposes to impose penalty on the Noticee under Section
117 of the Cuatome Act, 1962, The Notices submits that penalty cannot be imposed
under Section | 17 of the Customs Act is the spme iy only 8 resldusl previslon, e,
this pensl provision will be applicable where any provision of the Customs Act is
vinlated, and which vielation & ool penallzed under wny other provision, For ready
reference, Section 117 i reproduced herein below:

"SECTION 117 Penallies for contrmienbion, e, nol expressaly
mentinnitd. - Any persan uho controuenes ang prowsi of this Act or
eburts any Sweh conbravention ar who falls o oenply with ony proctston
of thiy Act uath uhich it was his duly o compy, where ne sxpress
penalty 8 elseudiere prowced for such contraoeniion or failioe, shall
bet Hoble to o penalty nod exceeding four lokh ngpees ™

C.2. It in submitted that the Impugned his alresdy propoesed o lmpose penalty
under Section 112 and 1 14AA of the Cusioms Act, 1962, Thus, in the present case,
Section 117 cannot be invaked &t all,

C3. Relance in this regard s placed on the Judgment pronoundsd in the case of
Nesir-ur-Rouhman ws. O, Mumbai, 2004 (174 ELT 497 [Tri Mumbail, wherein it has
been held that where the prowisions of Section 112 have been imvoked In the SCN,
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provisions of Bection 117 cannot be invaked. Relevani extract of the stited jedgment
hiks besn reproduced ae fallows:

"6 Houmg considersd the condenbions, we hove corefully gone
throdigh the firdings of Orginal Authority, which 2 avallable af Poge
66 of impugned Order-in-Original, whenein the Onginal Authority has
hetd that there 5 no evldence on reoord justifying penalty wnder
Sichan [ 12 and that the OQfficers hove neither connived nor indulged
it the frecdudent oot and that the charges, made ol agarist them, e
purt pagaliedt aned the anly ground made ouf (a that they aught fe haove
Ornglreal Awlhorty furthar held that the penal provisions, uwhder Sechion
TI7 of Customs Act, 1962, i resicludry in nafuwre and can be insoked
only in the situation when ne express penatly is provided, slsewhere
i the Cisttnms Ack He further hild that since the shou cause motice
prapased imposition af penaliy wsder Section 112 of Customs Acf,
1963 agrdast the tuv afficers, the provistons of Sechion 117 af Custorns
Act, 1962 were not imocable, We find that aboue findings by Origiru]
Anthorify are sustainable and, herafore, we mepect the appeal fled by
the Revenus in respect of proger o impose peaalty on Shr Devesh
Pandey, Inspector and Shei 5.C Sahu, Superintendent fn respect af
penalty imposed an M/ Ruby Impex, we find that there is no reasan
to irderfere with the same. M ooew of abooe, e dismisz the appenl
Jiled by R,

[Emphasis Supplied)
C4. In M Renpanathan i Cormmissioner of Customs, Cherngi, 2009 [235) EL.T. 860
(. - Chennal, the Hon'ble Tribumnil has held (hat Section |17 s a residual penal
provision and that the sume can be involed enly il a4 person has failed to comply with
/ contravened [ abetted contravention of kny provision af the Customs Act. For reacdy
teference, the relevant portion of the above judgment s extracted hereinunder

"1 After considering the submissions, e fownd a valid podnl
unth the armed counsal The fext of Sectior 11T indicaies that it
ix o residunl penal prowision wnder the Custorie Acd, eohich can be
inpoknd agoinst @ parsen whe has folled o comply with any
proveson of the Aot or has contracened angy proiizion of the At or
ks chebed such confrovention. No such cose wvas mode owf
st the appelant in the show-couse nofice, wheren the only
alfegation wes rrisdeelaration i bl of entry Misdeclaration of any
kined in Bl af entry onn attrect covfidcation af the goods wnder
Sechion [ 1] of the Act and, coneequently, the offender can attract
@ penally uhder Sectipn 112 of the Act It would fedlour that the
nﬂeauﬁmmiupdqgﬁmwumﬁmuushummm,m
best, refaiohle to Section [ 12 af the Act, Conseguenitly, the resideal
provimions of Secton 1T were not imoocahle. Moreower, this
provizion could be invoked only where the person soughl fo be
penalised has fadled to comply usth any provision of the Act or has
contrmened any provison of e At or has abefled dny sech
controvention. There s no allegation to this effect in the show
ceiise mofice.

fEmphasis Supplied)
€5 I is subrmitted that in the present case, penilty urmier Sections 112 ond 1 14A8

hus alrendy been proposed on the Notices for misclassification of the impugned goods
Therefore, where one penal provision his been invoked for violation of a given Section
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af the Customas Act, Section 117, belng o resdduary penal provision, cannot be inveled
for the same violation

Ch,  Sectson BT of the Customs Act covers all contraventions which are not
expressly mentioned elsewhere under the Custems Act and includes abetnent o such
contravention

C.7, Relinnce in this regnrd in placed on the judgment pronounced in the case of
Hazel Mereantile Lad, va. Commizsamner of Customs, Kosdla reparted al 20013 297)
ELT. 70 (Tri, « Ahmul ), wherein it was held that penalties ander Section 117 are for
contravention, nol expressly menthoned bul, there ahoubd be sufficient evidence to
show malo fide intention resulting in contraventon of any provigions warranting

penalty.

C.8  As already mentiened (6 the abive prounds that Notices hiss  neither
contravened any of the provisions of the Customs Act nor hod sy mala fide infentions.
Therefore, penalty s nol binposable under section 117 of the Customs Act.

C.2.  The BCN proposes to impose penalty on the Notices under Sectlon 112, Section
TT4AA and Section 117 of the Customa Act. The Noticee submits that penalty under
Section 11T cannot be imposed if penalty has already been proposed under any other
Sectlon of the Customs Act, As mentioned above thal section 117 of the Customs Act
ts & residuary section which can be invoked i any the coniravention s not expressly
metitioned in any other Seetion of the Customs Acl

C. 10, Rellancs b this regard (8 plisced on the judgment of Paharpur Conling Towers
P Ld, vs Collector OF Customs reparted at 1990 45) ELT 349 Trtunal) wherein
the siope af sectlon 117 of the Custams Aci was discussed. It was held in that cuse
that “Section [[7 of the Ace 15 in the nodure of a rescluary procisien. I prosndes for
impasition of penally on a peeson sheve g eapiness penalty & procicled elseudiere in the
Act for contravemtion of any provisin of the Act or abetment of such controvention or
Sodlere o coungaly wath ang peowision of the Aot whileh i wes his dufy o comgly odoh.”

C.11. Further in the case of Vetri Impex vs. Commissiner of Customs, Tulicorin
reported at MM (173 ELT. 347 (Th, - Chennai), the Tibunal noticed that Section
117 i= & residuary penal provision which could be invoked against any person
contravening, or fatling ta ecomply with, any of the provisions of the Customs Act, where
Ao express penalty is otherwise provided for such contfaventson or failure.

C.12 In view of the aforementioned judgments, it is subsmitted that in the presend
cane also, ance the department hss already made a proposal in the present 8CN o
impose penalty umder sectionn 112 and 1 14AA, then it is not open for the department
ta impose penalty under the mesiduary section fLe, Section 117 of the Customs Act)
algn. The departisent % Bcorrect 1o impose penalty simultanesushy under Section
112, T13AA mnd Section |17 of the Customs Act, On this ground also, the penaity a
linble to be dropped

C.13. Further, the noticee prayed to drop the proceedings against him.

24, Bhri Shallsah Bhandari, Managing Director in M/s. Electrotherm (India) Lid,,
vide [etter dated 16,04.2025 submitted their wrifien reply in which they interalia
stated that:
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&1, The Impugned SCK proposes to lmpose penalty on the Noticee under Sectbon
112{a) of the Custams Act, 1962 The relevant portion of the provision is extracted
below for ease of reference-

SECTHN 112, Penalfy for impeoger imporiaobion of goods, eie < Any
person, -

fa) wdin, in relation b any goods, does or ondts o de amy ool which ool
or omisson ould ronder such goods leble fo confiscaton under
secioon 111, dr abets the dodng or omisson of such an act, or..

AZ N s respectfully submitted that as per the provisions of Section |124a) of
Customs Act, 1962 penalty b imposable on any person, who i relatlon to any goods,
dnaurnmil.ilndumq-:tuhinhnﬂnrnm'nlm would render such goods linbée for
confiscation under Section 111 of the Act, or abets the deing or emisslon of an act
Therefore, the penalty under this sub-section is linked to the Hahility ol the goods to
confiscation.

Al Il submitted that the subject goode are not linble for confiscation under
Section 111{m] of the Customs Act, 1952, The relevant partion of Section 11 1]m) &
extrncied below for fake of reference-

SECTION || }. Confiscation of improperly imparted goods, et - The
Jolloudng goods browght from o place outelde fndia shall be tabie o
oo i b -

fmy any gosds which do nof correspond in respect of palue or gt any
ather perticulor usth the entry made under this Act or in the case gf
Dboggerge with the decloration mude wnder section 77 dn mespect
thaveaf, or in the cose of goods wnder fronsslipment, width Che
declurabion for transshipment referred to i the provise fo sub-secton
1) of section 54;

A4, Section 111ljm] of the Act provides for confiscation of any goods, which da not
correspond In respect of value or in any other partioular with the entry made woder
the Act. There is no deliberate mis-declaration of value and particulars as alleged. In
terma of the provisions of Saction 2( 6] of the Customa Act, “entry® in relation to poods
means an entry madse in o bill of entry.

A5 It is submitted there was no mis-declaration either in respect of value,
description, classification or in any other particular with the entry made under the
Cuatoma Act. It is therelore, reapectfully submitted that the proposal lor confiscation
al the impugned goods under Sectiom 111 m) of the Customs Act is not sustainable in
law,

Ab.  Without prejudice, it is submitied thst it = settled low thal misclassifcation
does not tantamoint misdeclnration: Thus, even il 8 assumed thoi the suhject goods
were wrongly classified, the same cunnnt be considered as misdeclaration to anract
the provisions af Bection 11 1im) of the Customs Act, 1963,

A.T.  Tn this regard, relinnee s placed on the case of Morthen Plaste Lid. v Collector,
1998 (101) ELT 549 [58C], wherein the Hon'ble Supreme Court, while distussing
propesal of confiscation under scetion 11 1(m) of the Customs Act, chserved that “the
declarcablon was in the nature of @ claim mate on the basis of the belief entertamed by
the Naticer ond thevefore, cannof be soid o be g misdeclaoration s confrempilated by
Sectian 11 1jm) of the Customs Act, As the Noticee had given full and correct perticulars
s rogerds the namere and sl of the goods, @ & diffeult fo believe that it had referred
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fo the wvong exemphion notfioabon with any dishonest infenlion of evnding proper
Pl of counbervailing duby.”

AR It be submitted that penalty under Section 112 of the Customs Act s linked 1o
eonfiscation under Section 111 of the Customs Act. It has been demonstratled above
that the subject goods are not lable for confiscation; therefore, no penalty can be
imposed on the Noticee under Seation 1 12{a) of the Customs Act, 19632,

AQ.  Further, the Noticee places reliance on the case of P. Ripakumar and Company
v, Union of Inedia, 199} (54) ELT 67, wherein demand af oonfiscation and redemption
firee wns set aside on the ground that the importer hod acted in good fith e, bong
fide, Thus, It was submitted that goods are not liable for confiscation.

A 10 Tt is submitted that the Noticee has always acted in a bona de manner in his
capacity of a Director of the Princtpal Noticee. Moreover, no allegation has been made
in the SCN to discredit the bona fides of the Noticee. The Ld, Principal Commizssioner
has merely assumed the involvement of the Nolicee becavise the Naticee is responsible
for importation of the goods. Howewer, the Ld. Principal Commissioner has not relied
on any cogent evidence (o prove the active invalvement of the Notices,

A.ll. The Noticee places reliance on the case of Modras Petrochem Lo o
Commissioner of Custorna, Cheanad- 2007 (218) ELT 712 (Tri - Chennail, wherein the
Hon'ble Tribunal held thet sinee there was no finding that the Mansging Director had
peraonally indulged in any commission or omission rendering the goods Hable for
conflacation, the penaley is Hable to be set asdide. Further, slrmply because the penalty
an the Company is sustained doss not mean that its Manuging Director should also
be penalized autometically under Section 1 12(8) of the Act in absence of mers rea

A2 Further, the refiance m this regard is placed on the case of Hindaleo Indusiries
Lid, piid Qs ww, ©C, Akmpdnbad, 2024 [3) TMI 25, Mudrika Cermmics Lid os
Commisssioner of Customs, Ahmedabad, Fingl Order No. 0235 102457 202 4, Sanfosk
Timbwer and (s pe. CC, Randla, Final Order No. A/ 10385-10386 /2024 and C.C.,
Kandlu vs. Shree Ganesh Timber Store, Final Order No. A7 TO3R0- 103607 2024, whaerein
the penalty on individuals wers sef aside on the ground of goods nol betng Eable for
confiscation,

A 13 In the Hght of the above provisions, the demand for imposition of penalty on the
Noticee under Section 112(a) i legally not correct and Habbe to be set aside

A14. Furiher, the Impugned SCN seeks to impose penalty under Section 112 [b] of
the Customs Act. For ready reference, Lthe melevant portion of Section 112 (b of the
Customs Act i repiriduiced below:

b} whe acguires posssession of or s in any way coneermed in corrying,
rewocing, depositing,  harbouring,  keeping,  concealing,  selling  or
purchasing, orF i any other mignner dealing with any gooda which he
fntiess or has reason to beleoe ane foble to confiscition under section 111,

ehial! be Dable,

fi} in the caze of goods in respect of which any prohilation & in force under
this Act or any other law for the time bring in foroe, fo a pencliy Aol
excegding the mbee of the goods or five thousand rupees, uhicherer s the
Grecter,

[} i the ease of dubiclle goods, other tha prohibvted gooda, o a penaliy
rof exceeding the duty scaght lo be evaded on such goods or the d{fferencs
betiween the declared value and the welue thereof or five thousand rupees,
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utichever o the highest

ALlS, The Motices subariits that no penalty |s imposable under the provision of Bection
1120 of the Custams Act, 1962, As per the provisions of Section 112(b] af the
Cuntnms Act, penalty can be imposed on i persan who knowingly acqgalies possession
or deals with goods which are liable for confiscation. Thus, for imposition of penalty
under this provision, it is necessary that the assessee must have reason to beleve that
the goods in his possession or dealership are linble to confiscation,

A.16. In the present case, the Notioee had bosa fide belief that the impugned goods
were appropriately classifiahle under respective headings or as parts of E-Bikes in as
presented condition. Thus, #f connot be said that the Noticee had reasen to believe
that the impugned goods were lable for confiscation, For this resson, it ks aubmitted
that no penalty can be imposed under Section 1 12{biol the Customs Act.

B.l. The relevani porthon of Section | 14AA is extracted below for ease of relerence-

SECTION 114AA. Penalty for use of false and incormect material, - [f
& person knowingly or siendonally makes, sges or uses, oF Colses
ta ke made, signed or wsed, any declaration, statomernt or document
whieh s false of oorrec! n oany  moberinl partieudar, n the
fransaction of any business for the purposes of this Act. =hall be
lible to o penaliy mod exceeding e tmes the salue of goods.

Bl The Notwes submmits that penalty under section 1 14AA s imposable only in
those situstions where export benefits are clalmed withoul exporting the goods and by
presenting forged documents, In support of thia argument reliance is placed on the
Twenity Seventh Report of the Standing Committee of Finance wherein insertion af
section | 14AA was discussed at paragraph 62, For the case of perusal, the entire
discussion l& reproduced below: -

"Chnuse 24 fInsartion of nmw section [ 14AA)

62, Cliaise 24 of the Bl reads as follous

After section | 144 of the Customs Act, the follouing section shall be

freRerimd, el —
=1 T4AA. Peralty for e of frlse and incorrect molerial —{f a person
knowingly or intentionally makes, signs or uses, or couses io be
made, signed or waed, any decloration, stafement or docment
Wiieh = false or bncorrect (a0 any motedol partieulor, no the
transachan of any business for the purposes of this Act, shall be
[henbale to a peralty not excseding flve imes the valus of goods, ™

63. The information fumished by the Ministry states as follous an the
proposed procision;
“Seetion | Hpmﬁmﬁrpmnﬂyfmmpmpurmm’m

wmmmuum dlmunmn bammequ

anous expart inceritie schemes. To provide for pencally o such
cores of folse g incoreet declorotion of moterial portcwlors ane
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Jor glving folse statements, declarations, ete. for the purposs of
trunsaction of business under the Customs Act, & 5 proposed o
provide expresaly the power o ooy pemnaliy wp to 5 times the value
of geads. A new section | 14 AA &5 proposed to be inserted gftor
section 1144

&4, It was interalin cxpressed before the Comrnittee by the
representatives of trade that the propased provisions wene oery harsh,
which mught bedod o hamassment of ndustres, by way of swmmoning
an imparter o gow a false stutement” ete. Cuestioned on these
concerng, the Mindstry o their reply stoted as under:

ﬂmw Thl- nppfl.hi'mhn I:Flntnﬂ_ rrnp:lrhrcun
be summoned wnder section 108 o gie a stoternt that the
declaration of value mode af the tme of import was folse efc., &
musplnced because person surpnoved  under Secton (08 are
reguired fo siale the truth upon ony subfeet respeciing whioh they
ore being exommed and o prdduce such documents gnd other
thimgs as may be required in the inquary. No person swmmoned
wider Section 108 can be cosvoed nto sfating that whoh s el
corrobormied by the documentany and other erdence moan offence
s

65, The M=ty alse formed as wnder:

mmnﬂmﬂmmmmmwmm
merious fraleds beimg commutted as o goods are being exported, bt
popers dre being orealed for auading the number of benefits under
varmus export promodion schemes ”

6. The Commitéoer obsens that owng o the momnrased instances af
witful froudutent usage of export promotion schemes, the provision for
Wm#m@m{mmmm#mmmﬁ

ﬂmu'nm:m m-:mﬂw#m hnnﬁ-lmnmrhn qf'r.'l-e pmuubn edth i
diligence and care o as to engure that it does not resulf in undue
hornssment ©

{Empiicais augpalind)

B.3. The aloresaid extract from the report of the standing committes explaing the
purpose for whikch Seetlon | 14AA has been Inderted in the Customa Act. The purpose
i# 1o puniah those people who svail expont benefits without exporting anything

B4, According to the legislature, Section 114 of the Customs Aol pravides penalties
for bnproper expartation of goods and did net cover situations where goods were not
exported at afll. Such aetous muanipulajors could eseape penal action even when no
goods were actually exported, Therefore, there wis & need for & apecific provision to
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provide for such situations. In relation to the same, section 11444 was inssrted bo
penalise persons in circumstanoes where export benefita are aviiled without exporting
any goods.

B.5. Therefore, it is submitied that penalty under section 1 14AA is imposable only
in those clroumstances wherne export benefita are pvailed without exporting any goods.
Binee the present case relates to impart of gooda, there cannol be ony question of the
Principal Naticee having claimed expart benefits without actual export of goods- Thus,
penalty under section | 14AA is nol applicable to the present case.

B.6. Reliamee in this regard is placed on the Hon'ble Tribunal's deciston n OC u. Sq

Knahna Sounds and Lightings (20719 (370 ELT. 58 [Ta, - Chennalll. Relevant portion
ol the dectalon ls extracted below:

*7.  Cn approciating the evidenoe as well os the focts presented ond
after hertng the sulvissons made by both sides, [am of the pewr
that the Emmfﬁppﬂﬂh.l Hﬂ# r_n‘am.*ﬂi aside the ﬂu

raink Ta gt ' 1 TR SEL Idﬂnq:}ﬁdw
mﬂmﬁuwﬂﬁhymﬁmmm“dﬂumh
disymizsed, The crass-objection fled by ressondont  aiso stonds
dinmizsa,

B.7. The Noticee slso submits that it has nod been eatablished in the SCN a8 to how
the Notices has intentionally made, signed or used or has caused to be made, signed
or used any declaration which is false or tncorrect in any particular.

B8 In the absence of such specific charges in the SCN that directly implicate the
Notloee, the imposition of penalty under section | 19AA is unsustainable. The Rotices
int this regard places rellance on the Tribunal's decision in Ovian Bnferprizes . CC
[2019 [21) G5 T.L, 397 {iri - Chennmi)f.

B2 The Hon'ble Tribunal in intergiobe Aviation Lid, 1 Principal Commiissioner of
Custoss, (2022 (379 E.L.T. 235 (Tri-Bang)f has also affirmed the above legal pasition.
The relevant portinn of the decision s extracted beloa;

'

The appellants alsp rontended thal the penally under the Section
f THAA oan be impased when the goods have been exparted by forging
the docrments knowtngly or nbeiitioielly. The preserit cose does nod
relate o export af all and even for imporks, all the docuwments
presented for nports were genuine and nol forged ond thus the
penalty is not imposable under Sechion [ 14AA of the Customs Act,
1962, Heﬂﬂmmﬂm&mmwﬂgmﬂgmwmﬂs

B.10, The above legal position is allinoed in the case of M/s. V.R Tools 1
Commissionar of Cusioms, Chennal: 202 1-VIL-728-CESTAT-CHE-CU, whrrein while
allowing the appeal the Homble Tribunal held thal penalty under Section | 14AA of the
Customs Act, 1962 s atracted only when there (8 deliberate falsification of the
documents in order (o get undue benefit. The Section was proposed (o be introduced
consequent to detection of several cases of fraudulent exports where exporta are
ihown only on paper and no poods crossed Indian Border,

B.11, From the above case laws and submisslons, i is clear that there cannor be any
proposal for imposition of penally in the absence of any falsification on the part of the
Motices,
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B.12. In view of the aforesaid submissions, i & submitted that the imposidon of
perilty under Bection | 14AA4 an the Notices i linble 16 be dropped.

HOT IFra

I i, dries [Wendncese dairgers LI Il HLqEdd !. L] '..." 2l UL

a5 g Dermotor of the Principal Noticee.

B.13. Withaut prejodics, it is submitted that the Noticee is the Managing Director of
the Princlipal Notices, amnd he bas anly acted in his capacity.

B.14; This position has been upheld in Sterlte Industres (India) Ltd, vs. CCE reporied
aft 2002 (1437 ELT 682 (Tl - Mumbag with following observations:

focts of the case, i s clear thar if the assesser was merested in
tnlating the proddsmns of Cenfrad Exclse Bules; he would not koo
maritioned the relevant endry in the inemice, The focls would reveal that
on the fabeful doy the incharge of the Central Exctse fell sick, therefore
these things haue hagpened. [n this connection, i@ will be useful to refer
to the judgment of the Tribunal in 20, Aliv. OCE - 2000 (117 ELT.
69, The Tribunal dealing udth the question of Keability of the employees
wnger Rule 2094 of the Central Excise Rules noted as follows

il ean apply © a persad who dealt padth the confraband artiele, it
os monufacterer. Appeliont hod o degfngs with the confroband aréicle
otharusse than in his afficiol copacity as an pmpleges af BHEL, the
minfocturer. So, by no streleh of reeginotion an the appelant ol
Labhin Ehe puarinens of Rule 2094 af the Central Eeelse Rules. Thensfore,
the Commissioner weas cleardy inoerror in thinking  that  penaliy
confemplated by Rule 2094 could be imposed on the appellan? who
wns anly an emploges of the manufoctuner, namely SHEL *

. I we ook inte the observations of the Trboonal, & wadl be clewr thar
the procerdings indtinted against the employess and the direciors arm
nat eorract imasmuch a8 they do not hase the bnowledpe or dealing usith
the goods which are concerned. As far as the truck awners and dmers
are conderred, coe hold thal i & for stronger revsons thal they ol
nat have the knoudedge or hmsng reason to Know that the goods wiich
thay wwere tronaported hoge controvesesd the provisions of Centrl
Excine Rules. *

B.15. Further, the Nolicee relles on cases of R K, Ispal Udyog vs. Commissioner of O
Ex, Rejpprar 2007 211) ELT, 460 (T, - Del), wherein it has been dlearly held that
MmEnsger 'll'#l:Hl:l.E unadder the instructions of the menufactarer is not liable to penalty
tnder Rule 26 of the Excise Rules, Relevant portion af the deciston 18 reproduced
bre o

*7..-However, [ find thot the oppellont no, (3], Shei NN, Swamy, &
the Manager of the appellant ne [J) ond working wnder the
mstructions of the manufocueer and, therefore, penaily  dmposed
upary hine ta Babie o be sot aadde. Heves the penally mpesed on the
appelant no, (2] 1= =t oside., "

B.16. Relizgnoe & also placed on the order of CESTAT Mumbai in the case af Pankaj
Extrumion Limited v OC (Rxport) Order No. A/f 86084 - 86889/ 3021 doted 13, 10,2021
where it was obaerved thul no personoal Hakility on director is imposable if he has
merely acted in his official capocity and if no specific ease ha been made dgalnst the
director,
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BAT. In these cireumstances, the Notlcee cainnagd be sald to have been in any way
personally responsible or Gable for being procecded agalnst under the provisions of
section | 14AA of the Customs Act,

Penalty not imposahic on the Notio

B8 1t s humbly submitted that the SCN il been msued to the Principal Noticee

in which the Notices is a directar, 1t is totally unjust and improper to inpose a penalty
for the aame svent an the company is well as an its director.

.19 T similar effect are the judgments of Hon'ble Tribunal in the following cases:

i Ghhbe Rexme P Lid, ps Comenassimoner of Central Eoorse, Chenni, 20008
(203) ELT 632 [Tri - Channai)

fit) Ruded Steel & Alloys vs, Commissiner of Cendral Exclse, Raijor 2009 (243)
ELT 154 [Tri-Ahmal, )

B.20. Further, in the case of Jaykrishng Abeminiem Lid, 1. Commissioner of Custams,
Chevvnal 2005 (187) ELT 234 (Tn. — Chennat), the submissions made by the Appellint
thercin were acoeptod by the Tribunal that when the Company has beon penalised
there was o justification for two penalties, bath on the Company and the Managing
Crrector.

B21. Inwiew of the whove circumstances, the Motices cannat be held persoaslly lishle
under Section | VAAA ol the Custems Act, 1963,

B.22. i s further submitted that thers & ne evidenos of any pecuniary benafit Bowing
to the Noticee and the sume has not been disputed in the SCN.

B.23. In this regerd, reliance is pleced on the decisdon of the Hon'ble Appellate
Tribunal, in the case of Commizsioner of Customs, Mumbai s M. Vasi, 2003 (15]1) ELT
(FI2) {Tri - Mumbail, wherein it was held that for bnposing penalty for abetment,
knowledge of the proposed alfence and also the benefit 1o be derived from the abetment
hns to be demonstrated. The relevant extract is a8 under:

*Ahmwupmm ﬂ'whmmdtdw nfﬂwmmﬂ_ﬂ!.mum

quua: mmﬂanm -mdm.g nndqhmmg
icerldd Aol sestnin ™

B34, Therefore, it s very clear that to allege misdeclorstion on the part of Notkeee, an
element of minchiel is fo be attributed to the Noticee, in the senne that the description
does not match with the actual gonds, or the quantity vary, and such mischiel has
been deliberate and designed t0 mvold payment of castoms dhity. However, as stated
above by adopting different wordings for description (corresponding to the actual
product), the Noticee hay in fst discharged appropriste customs duty. It is submitted
that the SCN has not even referred to any evidence that the Notioee mis declared the
goods with mala fide intention to evade customs duty nnd the bald allegations are
based on conjunciures snd surmises,

B35, In light of the submissions mede above, it is submnitied that no penalty is
impessble on the Notloee and the some (s lakle to be drepped.,

C.1.  The Impugned SCN proposes to impose penalty on the Notices under Section
117 of the Cuntoms Act, 1962, The Notices submits that penalty cannot be imposed
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under Sectian 117 of the Custams Act as the same is only o residunl provision, ie.,
this penal provision will be applicable where any provision of the Customs Act s
vialated, and which violation is notl penalizged under any other provision, For ready
reference, Section |17 is reproduced herein below:

“EECTION 7. Prnolbes for conbrupendion, ebc, o copressdy
mantioned. - Any persan who canfrouenes any progdsion of this Ac or
abets any swch contravention or who fads & comply with auy prostsion
of this Act with which @ was his duty to comply, whers Ao exprass
penally is elsewibere proeided for such contrmvention o failure, ghall
b Babie o o pendalty nof ecteeding four lakh upees. ”

C.2. 1 is submitted that the Impugned has already proposed 1o impose penalty
under Secticn 112 and | 14AA of the Custorms Act, 19632, Thus, in the present case,

Section 11T connnl be involkied at all.

C.3. Reliance in thin regord is placed on the judgment pronounced In the case of
Nozir-ur-Rahman os OC, Mumbel, 2004 (174) ELT 483 (Tn. Mumbadl, wherein i1 has
been held that where the provisions of Section 112 have been invoked in the SCN,
provisinns of Section |17 canndt be invalked. Relevant extruct of the stated |udgment
hog been reproduced as follows:

"6 Hawing considered the contentions, we hive corefully gone
through the findings of Ongmal Authorily, which s apaiable at Page
66 of impugned Order-in-Oviginal, wherein the Original Authority has
harted that theve 8 o evidence on record fustifing penolly wnder
Sectton 112 and that the Officers have neither connived nor indulged
¢ the froudulent act and that the chorges, made out against them, are
niat expbicit and the ondy grownd made our @ thar they oght o heee
Onginal Antharity further haid that the peaa! provizions, under Section
117 of Customs Acd, 1963, is residutry in nature ond can be mvokod
anly in the situaton when po express penabfy o procided, slsewhene
in the Custows Act. He further held thal stoce the show cause nofice
proposed fmposition of penalty under Ssetion 112 of Cusloms Acl,
1962 against the s officers, the provsions of Section [ | 7 of Customs
Act, 1962 were not inpocable. We find that aboce firdings by Originol
Authorily are sustunable and, therefore, ue refect the appeal filed by
the Rovenue in respect of prager o impose penally on She Devesh
Prendety, Inspecior and Shrl EC Sahu, Superintendent. fn respect of
pernalty imposed on M5 Ruby Impex, we find fhot there @8 mo reasan
o interfere with the same. fn wew of cbowe, we dismiss the appeal
fited by Revenun,”

(Emphazis Suppbisc)

CA,  In M Renganathan v, Crammissipnes of Customs, Chennai, 2009 (2355 ELT, 860
(Tl - Chennal), the Hon'ble Tribunal has held that Section 117 s a resldual penal
provision and that the same can be invoked only il 8 person has failed to comply with
/ eontravened [ abetted contravention of any provision of the Customs Act. For ready
reference, the relevant porthon of the above judgment is extracted hersinunder;

3. After conzidlering the submizsions, | have found o valid poing with
the [parmed counsel. The text of Sectian | ] 7 indicatos that (# is o resddual
peral prowison wadar the Customs Ao, wich can be incoked against a
petson udo has foiled b comply with any prowvision of the Act or has
contrapenad any proviaon af e Act oF oz abeted sach confravention.
Mo such cose was made out against the appelant in the shouscanse
notice, whenvin the onfy allngation was misdeclarebion n B af entry.
Misdectaration of any king in bl of entry con abtract confiscation of the
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goods under Seetion 11 aof the Act and, consequently, the offendar can
attrmct a penaly under Section {12 of the Act It would follme that the
ilfeguion rtsed against the CHA in the show-case notice was, of best,
relatoble o Section | 12 af the Act, Consaquintly, the residul provisions
af Section [17 were ned invocable. Moresoer, Hhis prowvision could be
tnvoked only where e person sought o be penalised has failed to
comply with any provision of the Act or has conbrapesied oy proson
af the Act or has abelted aony such contruvention. There was no
elbegaatinn to Ehin effect in the show-cause Aotice.

(Ermyahagis Swppied)

C.5 It is sobmitied that in the present case, penally under Sections 112 and 1 1444
hay already been proposed on the Noticee for misclessification of the impugnied gooda.
Therelore, whers one penal provision has been invoked for viokation of & given Section
of the Customs Act, Bectlan 117, being & residusry penal provision, cannat be invoked
for the same violation

C.6. Bection 117 of the Customs Act covers all contrmventions which are nor
expresaly mentioned elsewhere under the Customs Act and includes ibetment to such
CORtraventson,

C.7. Reliance in this regard & placed on the judgment pronounced in the case of
Hazel Meccantile Lid. va. Commissiangr of Clecloms, Kondlo reported at E-I:I'IJH‘F?;I
ELT 70 (Tri - Abmed |, wherein it was held that penalties under Beetlon 117 e for
contraventlon, not expressly mentianed but, there should be sufficient evidepce 1o
show mutln fide intention resulting in contravention of any provisions warranking

penalty.

CH#  As already mentioned in the above grounds that Noticee has neither
contravensd any of the proviabons of the Customs Act nor had any main fide intentinns.
Therefare, penalty s not imposable under sectlon 11T of the Customi Act,

Cnee peiealiy hos been

C.9. The SCN proposes to impoes penalty on the Notloee under Section 112, Section
| 14AA and Section 117 of the Customs Act. The Noticee submite that penalty under
Section 117 cannot be imposed | penalty has alrésdy been proposed under any other
Bection of the Custorms Act. As mentioned above that section 117 of the Customs Act
i & residuary section which can be invoked if any the contravention s nol expressly
mienitioned In any other Section of (he Cusloms Act,

C10. Rellance in this regard s ploced on the judgment of Paharpur Cosling Tousers
Pt Lid. s Collecior Of Customs reported at 990 5] ELT. 349 (Tribunal) wherein
the stope of section 117 of the Customs Act wias discussed. It was held in that case
that ‘Section 117 of the Act is in the nohire of o residwany provision. I provides for
imposition ogf penalty on a person where i cxprress penollly & provided elseuhere in the
Act for contravention of any provision of the Act or abetment of such contraovention or
Jiliarw o comply with any provision of the Act udich it weas his duty to comply with.”

C.11. Further in the case of Vet Impex ps, Commiizsioner of Customs, Tulicorin
reparfed at 3004 [1 73} ELT 347 (Tr. - Chenmay, the Tribunal noticed that Section
117 l& a residunry penal provision which could be inveked igainst any person
contravening, or faling to comply with, any of the provissans of the Cusloms Act, where
no express penalty is otherwise provided for such contravention or fallure.

€12, In view of the aforementioned judgments, it is submitted that in the present
cune mlso, once the department hes already made & proposal in the present SCN to
impose ponalty under sections 112 and 114A4, then it is not open for the department
to impose penalty under the residuary section [i.e. Section 117 of the Customs Act)
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alga, The depariment is incarrect {o impose penalty simultaneously under Sectlon
112, V14AA aod Section |17 of the Castoms Act. On this ground also, the penalty 1a
Habde to be dropped.

D. L FRREIC LR

RECORDED UNDER SECTION 108 OF THE ACT.

Bul. N i humbly submitted that the present SCN has heavily relied upon the
siatements given by Shr Shivkumar Amar Singh, for imposing penalty and making
albegations.

0.2, It is submitted that the statements tendered by Shri Shivioemar Amar Singh
hefare the DRI officlals are fot admissible ns evidenoe without examination of the some
before o court of Lo,

D3 Sectlon 1380 of the Customa Acl provides for the admissibility of the
statements recorded before any custom officer in the course of inguiry. From a biee
reading of the sald Section, if is evident thal o statement recocded before n Customs
Officer of Gazetted Rank, can be relevant for the purpose of proving the truth af the
facts contained therein only when the person who made the statoment is examined as
a witness before the Court and the Court & of the oplrion that, having regard o the
ciftumstances of the case, the statement should be admitted as evidence in the
interests of justice, except where the person who has tendered the staterment b dend
ar cannet be found ele. Further, sub-section (2] of Bection 1388 provides that the
provisions of sub-section (1] shall apply in relation to any proceedings under the
Customs Acl, s they apply in relation 10 a proceeding before a Court, Therefore, it is
requested 1o ensure compliance with the provisions of Section | 388 of the Act before
admitting any statement as evidence against the Nolices,

D4, It is submitted that Secton 1388(1)B] provides the process which an
Adadicating Autharity is reguited 1o follow. The same s as under:

iil] The person whao made the statement during the cowrse of fnguiry has to frst
be examined as o witness in the case before the adjudicating authority; and
i¥) Therealier, the adjudicating authority forms an opinlon, hoving regard to
the ciroumatances of the case, the statement should be admitted in evidence
in the Interests of justice.
0.5, The Natices humbly submits that in the present case, as miuch as the SCN
relies on the atatement of the Shri Bhivioamar Amar Singh, the same can be admitted
as evidence ngainst the Noticee only when the aforemnentioned requirsinents of Section
| 3HB of the Act are satisfied

D6, It is further submitted that in case the procedure laid down in Section 1388 is
not mllowed by the Department, it will be deemed that the Department doas not wish
to rely on such statements and the same canngt be used as evidence against the
Notheee. I swch situation, there is no requiremnent of cross-exsmination.

BLT, In thids regiard, the Noticee reliea upon the following judicial precedents:

& Hhim dogeies Py Ll v Prescipal Commissioeos of Cusioms, 2006 (138 ELT 15 (Del)

«  Rasudev Garg v. Commpoioner, 20173 (294) LT, 353 (Del )

o [& K Cigurenes Lid, v Commissener, 2000 (242 ELT. [H9 D5

s MG LY. Indusines v, Limised, Shri Susinl Kumar Jatn, Sk Viskal Shamme, Shri Maraj
Kuamar lain, M/'s Ganpats Rolling Mills Pvi Lad,, Ms IMW India Pyl Lirsied, She Vool
Kuwrminr Jain. Shre Shivgi Cupte, M/S IMW Inibia Tha. Limited v, Commissianar af Ceneral
Excing, Delhiff&K, 2018 (6] TMI 873 - CESTAT NEW DELHI{LB)

& DCE, Delhi - [ v, Kuber Tobacco Tndin Lid, 2006 (338) ELT, 113 {Tr, - Del &
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o Alliange Alloys P, Lul v OCE, Duelbi, 2006 (338) EL T, 749 (Tri - Chan.}
LA, Thersfore, mere reliance on the statements recorded under Section 108 of the

Act |s not sufcient as it iteelfl appears o hove been extrocted 1o suil the needs of
building a case by the DRI afficials.

Y. It is also submiited thal the denial af right of cross-examination ta the Notices

wonld winlate the principkes of natural jastice. For this purpose, reliance s placed on
the case of Kiran Overseas 1= Collecior of Cisloms, | 988 (38) EL T 362, whersin I

wans held that denial of opportunity of cross-examination by quasi-judicial authorities,
af third parties by the party in adjudication would viclate principles of natural justios.

0. ThHis decision was subsequenily aflirmed by the Honbie Supreme Court in (he
cuse of Collector i Kimn Cuverseas, 1906 (B8 ELT AIST (SC)

D.11. The Noticee also places relimnce on the case of Commizsioner of Centril Eocise,
Meerit vs. Pormarth ron Pt Led,, 2010 {366) BLT 514fAlL), wherein it was held that it
ks the right of an assesses in the event the revenue seeks o rely on the statements of
witnesses recorded by it and whose statements are sought to be relied upon at the
stoge of adjudication to make available the said witnesses for cross -examination so
that it could be established whether the statements recorded from the said witnesses
hive been voluntarily given andfor are relevant for the esue or based on personal
knowledge aor hearsay and the like.

0.12. The Nptcee alno relies on ollowing judicial pronouncements wherein it has
been held that If & statemeni of a person I8 relied upon, oppartunity of cross
cxamination of the person must be gven if demanded;

¢  Nirmol Seecls Pin. Lid ew. Union af Incho, 2017 j350] ELT 486 [Bom)

s  Kolra Glue Factory vs. Sales Tax Tribunal, 1987 (66) STC 292

& Hind cliestries va Commissinss of Custorns, 2008 (364) ELT 208 (Tri - Del.)
& Mo Plast vm, Compruissioner of Cusloms, 994 (6% LT 30 [CEGAT)

.13, Hence, in light of the decinions above, the Naticee submits that the statemenis
recorded under Section 108 are medmissible unless procedures under Section 138 (B
is complied with

25. lhave gone through the fscis of the case, records and documents placed before
me. Personal hearing was attended by Authorieed Representatives of the Notfeee on
the scheduled date i85 29,04, 27025 and written submissions dated LH049 2025 were
made for all three notices,

26,  After carefully consldering the facts of the case, writhen submissions made by
the Noticee and retord of Personal Hearing, the {sswes 1o be decided before me ane: -

I} Whether the goods imported vide Bills of Entry mentioned in Annesure A to
SCN be re-classifled under Customs Tanl Heading 87116020 of the Firsd
Bchedule to the Custorns Tarll Act, 1975 and Customs Duty amount payable
be re-asscased and differential total Customs duty be determined ot Ras.
18,15,23,188/- (Rupees Eighteen Crore Fifteen Lokh Twenty Three Thausand
One Hundeed Eighty Foe Only) as per Annesure A accordingly, under Serial Na,
331A (2] of Nottfication No, 50/ 2017-Customs dated 30,06, 2017 a8 amended;

fij Whether the goods valued a1 Re. 4248, 96, 182 ). Rupees Forty Ten Oaoes
Farty Bight Lakh Ninaty Six Thousaond One Hundned Eighty Toe Only) as detalied
i Annesure-A be held liable for conflscation under the provisions of Section

11 1{m)| of the Customs Act, 19462;
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il] Whether the Differential Customs Duty amounting to Re. 18,15,23,185/-
[Rupecs Eghteen Crore Fifteen Lakh Twenty Thee Thousand One Hundred
Elghty Five Onaly), on the imported goods ws detaied 0 Annesise-A, be
d:mmdndmdr:mdfrunﬂflﬂ]ﬂ:ﬂﬁhmﬂuuﬁnﬁ:ﬂhﬂﬂﬂi af the
Customs Act, 1962 and interest be recovered on the sadd Customs duty, as al
5L Mo, (i) above, under Bectinn 28 AA of the Customs Act, 1962,

iv]  Whether the Penalty be imposed upon M/s Electrotherm under the provisions
of Section 114A /112 (&) and [b) of the Customs Act, 1963 for acts of
enmmission and omissson discussed hereinabove.

vl Whether the penally be imposed upon M /s Electrotherm under Seclion 1 [4AA
al the Customs Act, | 962

vi] Whather the Penalty be imposed upen Shei Shivieuinar Amar Singh and Shrl
Shailesh Bhandar under the prntisions of Section 113a] and (b} of the
Cusioms Act, 192 with respect to duty demanded from the Importer M/s
Electrotherm (India) Lid. a8 discussed berein above;

vil] Whether the Penalty be imposed upon Shei Shivkumar Amar Singh and 8hn
Shailesh Bhandan under the provissons of Section 1 14AA8 of the Customa Act,
1962 in respect ol Value of goada pertaining to M /s Electrotherm {India) Laxd
a5 discusscd herein above;

wid]  Whether the Penalty be imposed upon Shii Shiviumar Amar Singh and Shin
Shillesh Bhandand under the provisions of Sectionm 117 of the Custams Act,
1962 for their acts of commission and omission as discussed herelnsbove.

27, 1 have gone through the allegations in the Show Cause Nolice and subimissions
made by the Noticee. The primary question to be deckded is whather the imparted (tems
constitue an electrically operated vehicke of CT1 87116020 je-biks] or these are mens
parts of aforesaid vehicle of CTIAT1 16020 [e-bike). The rube which is being pressed by
the Departrment for classifying the imported article as an electrically operuied vehicle
ig Rule 2a| of the General Rule of Interpretation of Import Tariff and i reproduced
bl

“Any referencs i oo heading to an arficle shall be aken fo nclude a eference o
thiet article moomplele or unfinished, prowuided theat, as presonted, the incopylete
or unfinished articles has the sssenbinl charmcier of the compriete ar finshed article
It ahaill also be token b include o reference o that article complete or / finished for
falling o be classified oz compilate or fimdshed by wirtue of tds rulel, presented
unassembled or disassembled. ”

Rule 2fa) thus states that f any incomplete funfinished articles has the
essential chargcieristics of o complete /finished article then it shall be taken as if the
article its=il bas been imported. [t is therefore necessiry o determing, on lhcts, as to
whiat all articles have been imporied by Nolices snd whether such articles have
ensenitinl character of o complete vehicle.

7.1 It is an admitted position that Noticee has imported all ardcles except tyre
and battery with its charger which, in the essembled state, will form an e-bike [make
madeal Yo Drift, Yo Drift DX, Yo Edge DX) though it will be an incomplete e-hike. The
imparied articles include items such as Front Panel, Front Mould, Fool Board, Fendor,
Head Light, Tail Light, Speedometer, Wiring Harmess, DC Motor and its Controller,
Charging Socket, Hanidle Bar, Brake, Axle, Seal, down to the last ftems such as Cable
Ties and Fasteners required to assemble the e-bike of & porticular model (Yo Drift, Yo
Drifi DX, Yo Edge DX|. The moot polnt is whether the incamplete vehicle, currently in
unassemhbied stnte, has the essential charscter of complete vehicle fe-bilke of CT1
87116020,
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av.2 Before procecding further, it I8 necessary to distinguish between the
expression ‘essential component” of a vehicle and ‘essential character” of the vehicle
conteinplated in Bule 2] of General Rule of Interpretathon. For instance, o tyre & an
eshential component of a vehicle without whith It cannot ply on road but a yvehicle
without tyre still retains its essential character. HSN Explanatory Notes to Chapter 87
goes even further and states that il & motor yehicle, which 8 nol equipped with its
engiree, without which i@ cannat function atl all, should in the course af mtermot ool
trache, be classificd as a motor vehicle, In other words, even the absenoe of an engine
will not tob the vehicle of its essential chafacter in so for as classification under
Customs Tandl is concerned. The relevant HSN extract is produced below:

The classificaizon of & meeor vehicle & oot affected by which are caried ol after

mpeiniling ol parts imo 3 complete mota vehishs, e wehicle aentilication nuisher

finalac, brako systain charging and bloedag bi mnhmmm;m

et DL EX e T
b, ot o, 1, it £ S e

Rule 3 [al), us for exampds |
iA) A moear vehicle, ot vet fimed with the wheels ve tyres and betlery.
{B) A meror vehicle oot equapped wilh s enpme ot wilh i imeor fiitmps.
i) A bicycle withom saddie and fyres

273 In the above context, the CRIC has also issued & Clireslar in year 1095
regarding how the impoert of cer in unassembled bem with the omission of lew paris
like battery and fyre |a to be assessed and clessified, The Circular refers to the
Judpgament of Hon'hle Supreine Court i case of M/s Sharp Business Machines ¥
Collector of Customs and re<iterabted the applcability of Rule 2(a) in such sibaation,
The relevant porthon of Circular b reprodiced below:

"Bubject : Assexsmerndt of gooads imyporied i CRDY SKD condifion

The Bovirrd hits haod the peeassion o exemine the guesiion of assessiment
af goods imported in unossembled form, particulary in the congest of
cartain recent (mpocis af cors in SKD kits form wallh the omissmon of a few
parts like the batieries and tyres.

Ther gueation is mod a new one, howng been examined earier of various
bevels, including the Supreme Court in the cuse of Sharp Business
Machings 1. Coflector of Customa. The soid Judgerment was alsa taken
mot af by the Tariff Confercnce of 1991, A reading of rule 2 fa) of the
Anterprofative Rules fo the First Schedule to the Customs Targ) Act, | 975,
along wath the Explonatory Not fo this rule and the ilustrmtions oited in
thie HEN Explanatory. Nofes makes i amply clece thal even incomplete,
unassembled articles should be assessed as complete articles, pravided
thad wdhen assentbled the noomplete arlicle hns the essential choracter
of @ complete ariicle. In the confext of automohiles, the HEN Nodes at poge
1423 vites the coses of cors udthau! batteries and fpres, of ever the
engines, as examples of such artichrs hawng the essential characier of
comphiie artcles.

in his background, the Board once ogain desires the field formations
ke due noe of the proisions oF mele 2fal of the abooe o
Interpreiative: Rules, while deaiing udéth such cases. ™
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29 .4 Mow, returning fo the present case, only tao ifems have nol heen |rnpu:|rrr:|_
First is tyre which though an essenilil composent do not lmgint essential chiracler
to the vehicle,

275  Aa to the second ilem e Battery and ite charger, | see a parallel analogy with
itk HEN Explunatory Notes eomple of motar vehicke sdthout engine. Infact, while 11
i nearly impossible to take out an engine from the motor vehicle and replace it with
another, the biiteries in an =-hike areé fasily replaceabls and mkes nrinimal tme and
effort. There are several tutorial available on varisus online forams including youtubes
explnining the pmooess of feplicement of battery, One such viden shpws the
upgradation wnd replacement of batery of Yo bilkes Drill DX, Scréeenahod s produced

Wa Byles Crifl DF Banery Pack Up- grasdslion 8 Al nsiaSation Duetni 8insdedi

e i 1EE “ 5 i a2 Ea By

P swra Pl i 0 G000 L

¥ FEa vl wd ol o] i e P B F P el LN LI TP el

ioai sl Fes P meie=i o PRI By ol [ Jcage A0F ] Fofd B dldd Blfre e pod acaaed 00 bor o preisae

0! ams e e by cherege s e e nfrep pech sbs beirmnee d B o'e Teetems ol "oy ol B ML C0 TR Y Tereny
T e Ve T e r bk e

48 The short pont of abave dllustration 18 that while being essentin] oonponent
of Yo bilees, the batterles are not rreplaceable and lis absence alane al the time ol
impaert Will not roean that the vehicle is reduwced o its parts. Besides, fsuch a view is
taken, any Importer then can order for unassemblbed or even fully sssembled e-bike
snns s battery and would claim that g-bilee, heving lost its essential charmcteristics,
is now nothing but parts of e-bike, This would also mesn that S+ No, 531A of
MNotificatbon Mo, 5003017 dated 30062017, as currently efective from 010220023,
governing effective rates of duty on Electrically Cperaled Vehicles will be rendered
totnlly otiose Becnuse everyvone will be free ot to import battery and then claim that
na wehicle has boen imported, Sr. oo, 531A of Notification 502017 s produced below

| B, No. | Chapter or | Description of Goods Btandard
Heading ar rate
sub—heading
or tarlff [vem

i "mI A | BT Elkectrically nperated SRISIEE] ceches

[incinding maopeds) and cycles Atted with
an apxiflary motor, with or withoot skde |
cars; nnd side cars, i imporied, -

(1] As & knocked cirwn it contsining skl the |
negeRsary components, pars or sub
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assemblies, for mssembling n complete
vehicle, with,-

f{a] disassembled Buttery Pack, Molor,
Muotor Controller, Cherger, Power Controd | 10%
Unit, Enery Monitor Contractor, Brake
syatem, Electric Compressor nol mounied
on chassis;

{b} pre-pssembled Battery Pack, Motor,
Motor Contruller, Churger, Power Control | 15%
Unit, Energy Monitor Contractor, Brake
Syeieim, Electric compressor nol mounted
on a chassis or & body assembly

(2] in u form other than (1} above S0

a9 Iwill also refer to Advance Rullng in case of M/s Anjall Enterprise, wherein, it
has been held vide Cirder No. 01 JODISHA-AAR/2021-22 dated 15042027 thai

o tun or three-wwheeled “battery pouwsred electrie vehicle” when supplied
it ar codbhided baltery pack bs cloesdloabls wnder HSN S8T0F as an
‘etectnically opernted velicle” gnd és reoahle af the rote of 5% GST

Rebtvant portion of Advance ruling s produced below:

[ B i1y romem w0 e e, s ol o Gy

A (| sl hanery sl cleciim oo s e sy | by b
ey g R il iy AR BT ga sm sbeciiedd e spesamdl o i be sl h'¢
iy g W T
ol s quisg e mliil sejan 10 s e s Seeibm TR pmiiil sesl mmlss
B e T e R R LS TR U B
ol e e Eeee) o il i i Pl i sggirc—od m EEE Rl e s SR
Ayt P | kvl Sisis Sjgillee Saileeis ) S oS stier ceB i e S B 16508

ol i EWAETTIHHE ¥ s, I T imidlies 555 lape Geesd e s el ) TS =
1
1 -
E F N
3 % Ml 1 ENilisp Saijasbr b
e, L Sl EHLAT

M § b T [
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"
. =
e i _-F.-'_ -

A0, The Noticee placed relinnce an total of three decisions of Hon'ble Tribunal,
Kolkata to suppaort their stund of having imported parts of e-bike bt | Ond that all the
thiee diecisions are distinguished on facts in s muoch as in all these cases, not one
but severnl essential components including batteries were missing leading to finding
of lack of essentinl character in the imported article. The follwing comparison may be
BpEn;
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¥ fs Beba Budyonieth Conmmisssoner of | Commissioner  of | Ingtany case
Trding Company ¥s | Customa |Port], Custoana [Porz) | M)
Comniisaloner of Kolkatu ¥. Mfs | eonais v My | Flectrotherm
Custpma Fort], Terinide Vari  Rieciri | f0is 1.
Kolkats (2024) 23 | Tradecom Pot, s P
Contax 320 [Tri.-Cal) | Lid. 2024 (5) The) | Vehiele Pvt. Ll
472 - CESTAT 4024 (11] ™ 17
KOLEATA LESTAT Kolkata
Goords not | Fromt  Axde, Batiery | Battery, From Axie, "I'l-,-r'l.-]nl:l
present at | Chinrger 48Y, Wiring | Transmission Battery Charger, | Battery with
timne af Harness, Tire, Froni | 900 Rear Axle Wiring Hurnesa, | chargor
Iempert. Single ik Tyre, Harn,
! Bpecdatmrtor,
Specdmcier, RS RVM Assy., Tulie,
Ainy' LB and W), From: Brake
Tulbe, Frmt Brake D, Baltiery
Cirum, FEattery
21, Imoview of the above discussion, | hold that erticles as presented by the Notices

constitute an incomplete /unfiniabed e-bike in unessemblad form, Accordingly, they
are lable to be clasalfiable under CTI A7 1 16020, Even the Bill of Lading presented by
the Noticee classify the articles under CTI B7116020 as vehicles and not parta
Reference Bill of Lading I8 produced Tolosn
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32, 1further observe thit the Show Cause Motice has alleged that rate of duty under
Sr. No, 531A [ of the Customs Notification. No,50/2017-Cus, deted 30-06-2017 is
applicable o the imporier ln present case. S, No, 531A of Notification 8O, 50/2017
Iz produced below

Bl. No. | Customs | Description of Goods Gtandard
CTH rats
“E3T A, |BTH] Electricolly operated motar cycles including

mnpeds) wnd cyckes fifted with en auxiliaey
enatar, with or without side cars, knd side cars,
if Emported, -

{1} As u knocked down kil contuining all the
necessary components, parts  or sub-
assemblies, for nssembling a complete vehicie,
with,-

o] dismssemibled Battery Pack, Motor, Motor | 15%
Controller, Charger, Power Control Undl,
Energy Monitor Contractor, Heale system,
Electric Compressar st mounted on chassls;

b} pre-assembied Battery Pack, Maotor, Motor | 25%
Controller, Charges, Power Contral  LUnit,
Encrgy Monitor Contractor, Brake System,
Electric compressor not mounted on a chassis
or @ body assembly

(21 i & foren other than (1] sbove Si¥k

From the wordings of above notification, it is clear that Sr. No. 1{a] is appbcable
when all neceasary components of e-bike are Imponed along with a dis-assembled
battery pack and Sr. No. 1{b} is applicable when all necessary components of e-hike
are imported along with a pre-assembled battery pack. However, in instant case,
battery is not impaorted in impugned goods, therelore, Sr. No. 1{a) or Sr. No. 1[b) canmoet
be applied an impugned goods and only Sc No. 2 ks left to be applied on Impugned
gonds with BODGMS0M,

33, Fromm the abeve diseussion and findings, | conclude that M /s Electrotherm
{Indim} Lid has impored mcomplete e-bike in unassembled form with essential
charscter of 8 complete e-bike and, as such, these are rightly classifiable under CTI
87116020, Further, BCDGES0% b applicable as per 8Br. No. 531A of the Customs
Notification. No.50,/2017-Cus, dated 20-06-2017.

34. Moticee furiher submitted that for the lnally assesscd BOES, lsseance of SCN
under section 24 is bad In law unless the BOEs are challenged by the Department by
way of preferring an appenl. In this regard, reliance was placed on the declaion of
Collector Va, Flock fndia) Pl Liel, 2000 [} 20) ELT 285 (SC) and Priya Blue Industriss
Ltd, Vs Commissioner of Custorma [Prevenbive), 2004 (172) ELT 145 (5C1  Further
refiance was placed on the judgement of the Hon'ble Bupreme Court in ITC Limited s,
Commissmoner of Customs, Kefkeola, 2019 (368 ELT. 216 (5.CJ In this regard, | find
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that the above judgement are ol applicabile in present case as they denl with grant of
refund of duty without first challenging the assessment order but in present case, duty
has nol been pidd and therefore ansesament done is automatically challenged by
Issuance of SCN under Section 28 and the same low has been lald down by Hon'ble
Supreme Court in the case of UOT v, Jain Sthdh Yanaspati Led |1996 [86] ELT 460
[SC)|. wherein it was held that demand proceedings under Section 28 do suirvive even
without challenge (o assessment

45, Motices further submitted that that demand for IGST, interest on the duties
pald, ather than BCD, is not sustainable in the present ease for the reason that the
provisions relacing to demand af 1GST, interest and penalty on demand of IGST, have
nol been borrowed into Section 3(8) (par materia (o the present Section 3{12)) of the
Tanil Act. It is evident that 1GST is not coversd under Section 12 of the Customs Act
aa duties of customs. Where it is neither levied under the Custams Act, nor under the
tarilf act, but under the IGST Act, to that extent, IGST, penalty and interest provisions
under the Customs Act cannotl be borrowed for levy under the IGST Act

6. In this regard, | relled upon the judgement of the CESTAT Bench at Kalkata in
the matter of Texmueos Rail Enginpening Limited v, OC [2024 (1) TM] 902). The Tribunal
held that interest was leviable on the diferential 1IGST on the following grounds:

"The usage of the words ‘shall' and in addition lo such duty”
under Sectian 2RAA[] ] emphatically ndicates the applicaliliy
of inferest o a scenarfo whene duly beoomes paypable. Thus,
what has bern borrowsad fior the realisaion of nterest pagable
and appiicability os on oufemaic oute ore the strucural
elemenis of Section 28 of the Customs Act.

The legislature oz consciowsdy incorporadied irilerest prowsion
iithicht b4 redered applicable o the CTA

Section 28AA of the Cusioms Act siorts with o non-ohetonie
chouse, thereby givung imporiasce b0 the sofd provison o hald
them as a determinant and o predomingnt prowision in the
m!
Therefore, | find that the Interest afd penalty ere dghitly imposed on differential
IGST In the Shiw Catrae Notice.

37.  Further, Sectlon 17 of the Customs Acl, 1962 provides for seil-assesument of
duty on impoert and export goods by the importer or exporter himself by filing a Bill of
Entry or Shipping Bill, as the case may be, In the electronic form, as per Section 446 or
30 aof the Customs Act, 1962, respectively, Thus, under self-assesament, it is the
importer or exporter who will ensure that he declares the correct classification,
applicable rate of duty, value, benefits of exemption notiflcations claimed, if any, in
respect of the imported [/ export goods while presenting Bill of Entry or Shipping Bill.
Further, in terms of Section 46 (4] of Customs Act, 1962, the importer |s required (o
make a declarntion s to truth of the contents of the Bills of Entry submitted for
wasesament of Customs duty. The willful mis-statement by M/s. Electrotherm (India
Ltd. is evident from their Bills of Entry i2sell. From various documentary and oral
evidenoes ag discussed above, it is clear that M/s. Electrotherm (India) Lid. was all
the time aware of the correct clasuifllcation as well as corredt rnte of Duty to be paid
by them. Even the Bill of Lading insued by M /s Zhejiang Jet Logistics Corporation Lud.
to exporter M/s Peerlesa Automablles Co. Lid. having consignes M/s Electmtherm
clearly clarified the goods under CTH 8711 as complete e-bike. The importer too very
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well knew thit which particular mode] of e-bike Yo Drift, Yo Drift DX, Yo Edge DX) is
being imported. However, they evaded the customs duty and paid lower rote of duty
by declaring the o-bike in CKD condition s individual parts of E- Bike. Thus, the duty
have been short levied and short paid by walfully mis-declaring the description of goods
a8 "E-Seooter Spare parts and socessories” and misstating the Customs Tarfl heading
us 8714 and other CTH as aguinst the applicable Customs Tarill Heading of 8711 for

the discharge of duty payable,

a8, Further, since the goads i.e,, 'E-Bikes /E-Beooters in CKD form' ns covered
under Bills of Entry fled by M5, Electrotherm (India) Ltd. (as detailed in Annexire-
A to SCN) were imparted by resorting to mis-declaration and mis-Clasaification by way
of wilfull mis-statement in the Bills of Entry fled under Section 46 of the Customs
Act, 1962, the same having assessable Valoe of B, 42 48 965,182/ Rupees. Forty
Twa Crovea Forty Eight Lakh Ninety Ste Thousand One Hundred Eighty Teo Onlyl as
detailed in Bills of Entry filed by M/fs, Electrotherm (India) Lid. (as detailed in
Anrexure-A SCHN), are lable to confiscation under the provisions of Section 11 1{m) of
the Customs Act, 1963, However, | refrain from [mposing a redemption fine as the
goods are not available.

19, Since the classification of the goods under CTH 8714 decinring the goods
as (ndividual parts s required to be rejected and the goods mre required to be re-
classified under CT1 87116020 and charged to duties accordingly, the differerntial
Customs Doty amounting to Re. 18,15,23,188/- (Rupees Eightean Crore Fifleon Lakh
Twenty Thee Thousand COne Hundred Eighty Fibe Onlyl | Ansexure A to SCN) is
confirmed and is ta be recovered fraom M/s. Electrotherm {India) L. by inveking the
extnded period of five years as per Secthon 28 (4] of the Cudtoms Act, 1962, Further,

the interest at the prescribed mate is also liable to be recoversd from them in terms of
Bection 28 AA of Customs Act, 1962, Further, the mporter 18 lnble to penalty nder
Section 1144 of the Cusloms Act, 1963 but since the penalties under section 112 and
114A are mutually exclusive, | do nol impose penalty under Section 112 of the
Customs Act, 19632.

40, | further find that M /& Electrotherm (India) Lid. submitted Bills of Entry with
wiong description and made a false fincormect declumtion for import of goods, they are
Habbe for penalty under Section 1 14AA of the Customs Act, 1963,

41. | lurther find that Bhrd Shiv Eamar was awire of the provisions of the Customas
Act, 1962 as well and fully sware of the gnods belng mmported and could have easily
declared the correct classification of the gonds inporied by M/fs. Electrotherim India
Ltd under CTH &71 1. Therefore, pricr to impoart of goods he was aware that they are
importing complete/ finished e-seootersfe-hikes in CKD farm. However, he chose to
mis-declure the aaid imports as spare Preis and sccessories of E- vehicle and mis-
classily the goods under CTH 8714, 8o that the company could enjoy the benefits by
pying lower rate of Customs duties, thereby resulting in evasion of Customas Duties
Thersfore, | find that by his acts af emission &and commission, he has rendered the
gocds imported under Bills of Entry mentioned in Annesuere-A to SCN Hable for
coffiscation under Section 111 (m) of the Cusioms Act, 1962 and consequently, he
has rendered himself liable for penalty under Section 112 [b) of the Costoms Act, 1962
and Section 114AA of the Customs Act, 1962,

42, [ further find thai Bhid Shallesh Bhandarl woas awnre of the provislons of the

Customs Act, 1962 as well and fully sware of the goods being imported and could have
eaibly declored the correct dassification of the goods Imported by M /8. Electrotherm
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Indin Lid wnder CTH 871 1. Therefore, prior 1o import of goods he was aware that they
are imparting complete /finished e-scooters/e-bikes in CKD form. However, he choss
to mis-declare the said imports as spare Parts and accessaries of E- vehicle and mis-
classify the gonds under CTH A7 14, s that the company could enjoy the beneflis by
paying lower Customs duty, thereby resulting in evasion of Cusioms Duty, Therelore,
I find that by his acts of omission and commission, he has rendered the goods
imporied under Bills of Entry mentioned in Annexare-A to SCN liable for confiscation
under Boction 111 {m) of the Customs Act, 1962 and consequently, he has rendered
himself liable for penalty under Section 112 (b) of the Castems Act, 1963 and Section
114AM of the Customs Act, 1962

43, As regords impogition of penalty under Section 117 of the Custorms Act, 1962
on bisth Shiv Kumar and Shn Bhallesh Bhandar | 1 find that Section 117 proposes

penalty where o express penalty elsewhere provided for such contrivention or failure,
As alrendy penalty has been imposed under Section 1 124b) and | 14AA of the Customs
Act, 1962, 1 do not fBnd reason to lmpose penalty on Bhrl Shiv Kumar asd Sh
Shuibesh Bhandart under Sectbon 117 af the Custems Act, 1962

44, In view of above discussinns and findings supra, | pass the following order.

ORDER

44.1 [ hold that the poods timporied vide Bills of Entry menticned in Annexire A 'to
SCN be re-classified under CTI 871 16020 of the First Schedule to the Customs Tarifl
Act, 1975 and Customs Duty amount payable to be re-asscssed in per Serial No. 331A
(2] of Notifieation Na, 50/ 301 7-Custorns dated 30062017 as amended;

443 | oarder for the confiscation of the impugned poods valued sl Ra
42,48, M, B2 /- [RMupees Fory Tiwo Crovea Forty Eght Lkl Ninety Ste Thoussnd One
Hundred Eghty Tweo Only) under the provisions of Section 11 1{m) of the Customs Act,
1O

44.3 | confirm demand of differential Customs duties totally amounting to Ra
[8,15,23,185/- [Rupees Eighteen Crore Fifteen Lakh Twenty Three Thousand One
Hundred and Bighty Sive Only), as dizcissed hereinabove and the same is to be
recevered from M/s Electrotherm under Section 28[4) of the Cuktains Act, 1962 and
intereat be recoversd an the said Customs duty under Section 28 AA of the Custoons
Act, 18632,

44.4 | Impose penaley of Re. 18,1523, 1857~ Rupees Eighteen Crove Fifieen Lakh
Twenty Three Thousand One Hundred and Egphty Fliee Onaly) on M5 Electrmotherm
(lndia) Lid. under Section 114A of the Customs Act, 1962 for the reasons of wilful mis-
astatemnent and suppressian of fhete. | refraln from Imposing penalty under Section 112
a8 penalty under Section 112 and | [4A are muraally exclusive,

445 | impose a penalty of Rs. 6,00,00,000/- (Rupees Six Crore Only) on M/s
Electrotherm [India) Lid, under Section 114AA af the Customs Act, 1962,

44.6 |impose a penalty of Re, 1,50,00,000/- {(Rupees One Crore Fifty Lakh Only)

euch on both Shri Shivikamar Amar Singh and Shel Shailesh Bhandan under the
provizlons of Section 112 (b of the Customs Act,.
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44.7T Imp:ﬂaamisl‘l}'ﬂfﬂ-E,M.DD,EDD,E-[HupeuﬁmEmﬂﬂﬂﬂﬂuﬂimhmh
Eh.dmﬂﬂunarﬁmarﬂin;handmiﬂﬂhmhﬂhﬂhnnhﬁundﬂlhnpmﬁﬂmuuf
Section  114AA of the Customs Act, 1963

44.8 Imﬂ‘ﬂnﬁmimm;np:uam'mﬂhﬁﬂhiwmmmsmghmdshrl
thﬂuhﬂhmdﬂmdursmﬂmllTﬂmumﬂM|m.lﬂﬁﬂ,fmm=mln
disrussed above.

45. The O-i-0 is issued without prejudice to any other action that may be taken
qﬁiﬂ-ﬂlﬂwdﬂmruundtrﬂwprmﬁﬁmulth: Customs Act, 1962 or rules made
there under or any other law fior the tme being in force.
ﬂ III .:I
AL

[Mitin Saini)
Commissioner of Customs,
Custom Honse, Mundra

Date-21.05.2024,
DIN- 2025053 M0 aecsod DOFY
F. No.: GEN/JADJ [COMM /208 2024-Adjin-0/o Pr Commr-Cus-Mundra
By Speed Post/E Mail/Notice Board

To,
i. M/s Electrothem (lndiaj Ltd,
Survey No 325, Village Sambhiyali, Near Toll Tex Booth, Bhachau, Katch,
Gujarat- 370140 (IEC- 0BBOG00CI3] [email- bankat. somanifielectrotherm. com)

2 Shei Shivkumar Amar Singh, Manager (Purchase], Auto  Division,

M /. Electrotherm (India) Ltd, remding at 31-Samarpan Bunglows, Nr. Judges
Bunglows, Satellite, Ahmedabad-3800135, femail-
i : fFTTL. |

3. Bhri Shailesh Bhandari, Managing Director in M /s, Electrotherm (India) Lid,,
Residing at 8, Vraj Gopi bunglow, Palodia, Near electrothesm [ndia Limited,
Ahmedabad -382115 jemall-Shailesh. bhandari@electrotherm.com|

COFY TO:-

(A J The Additional Director General, Directorate of Revenuc Intelligence, Zonal Unit, 15,

Magnet Co-operate Park, Near Sela Bridge, 5.G. Highway, Thaltej, Ahmedabad-
380054, for information.

m) 1] The Deputy Commissioner of Customs (EDI), Custom House, Mundra.
2| The Deputy/ Asstt, Commissioner of Customs (Legal/Prosecution), Customs
House, Mundra.
3} Offios Notice Board.
4] Guard File.
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