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1

Under Section 129 DD(1) oflhe Cus

following categories of cases, any pe

Application to The Additional Secret

Finance, (Department oj Revcnue) P

date of communication ol the order.

/Order relating to

ffi

6{ur,qDrfr&fu16

toms Act, 1962 (as amended), in re
rson aggrieved bY this order can Pr
ary/ Joint Secretary (Revision Appli

arliament Street, New l)elhi within

spect of the
efer a Revision
cation), Ministry of
3 mo4ths from the

4 copies of the Order-in Original, in addition to relevant documents, if any

4 copies of the Application for llevision

(q)

4

Customa, Excise & Service Tax Appellatc
Tribunal, West Zonal Bench

Fr)

any goods imported on baggage.(a)

(q)

(b)

(rT)

3

any goods Ioaded in a conveyance for importation into lndia, but which are no

at their place of destination in India or so much of the quantity of such goods

been ualoaded at any such destination if goods unloaded at such destination

the quantity required to be unloaded at that destination

Paymenl oI drawback as provided in Chapter X of Customs Act, 1962 and the rules made

The revision application should be in such form and shall be verilied in such manner as

may be specified in the relevanl rules and should be accompanied by :

(c)

ortfkdcrd

&fur

t urlloaded
as has not
are short of

3{,1962

en{q1-s"tqri+ffrs
omd

(ir.
)

(a)

qfr-qi, .

4 copies of this order, bearing Court Fee Stamp of paise ltfty only in one copy as

prescribed under Schedule 1 item 6 of the Court Fee Act; 1870.

TEffiFffifiiiwrsorfsRgserft{ro1 4ffiibzo+'Ed€.6

(EI

)

(b)

(TI)

(c)

(Fqq-a-6qTaqTT. I 0 0 0/- (6-wgt5Eqr{q'r,

1, *wnff irmerd, @. cir. 6 etdqftqt.
uftgw,wirnrraruru,qrrrqnTm<-s-dt{rRr .200/-

ffi.rooor-

.200t-

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.20O/- (Rupees two
Hundred only) or Rs.1,0OO/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous ltems being the fee

prescribed in the Customs Act, 1962 (as amended) for fiIing a Revision Application. If the
amount of duty and inlerest demanded, fine or penalty Ievied is one lakh rupees or less,

fees as Rs.2OO/- and if it is more than one lakh rupees, the fee is Rs.lOOO/-.

ln respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address:

qe.{. z

$eirffi berm-oi@onM.ltrcac-dq€-d-.dr-ffi tS
clgtr3rfltftq'c' 1eE2 olqrr 12e g (1) &ertffif$.g.-s
t$qqfo-,@orf V6-{qb-{qffi
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(b)

2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

ti

-9.

*

@qqq,Fszfrttrrlrrg(,+ftm
qT,3fEiqoqK 3 B o 016

qtrt*o{tft{@-
,1962 129,1962 12e q (6)5

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section I 29 A ( 1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(tF

) o.qq@
(a)

/LI

)

where the amount ofduty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rllpees or less, one thousand
mpees;

.]r{ird-+&fu -{Fqi}q-qrrorca0rriioTm 
; 
qr+tsrttqq

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five la]<h rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

oqqrqqrGFqqs

(c)

(E{)

(d)

6

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in disputo, or penalty, where penalty alone
is in dispute.

to.:nt{IttsqTrefdffi{ERA+.fffi3tqrffi\nTqorfto . - qqqr

rqt 3rfto{n@ffi
Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of llve
Hundred rupees.

I oz orErrGq{,qdi&-qerffie,s{fi-fitslql-SrtT r

{s3ir}natB}Eorf-em{q}'sTq'i,qiilqg{@} r o i

12e (g) - (tD.)
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Mr Ibrahim Khaleel lliyal, Raisla Manzil Eriyal, p.O. Kudlu, Kasargod,

Kerala - 67 1124 (hereinafter referred to as "the appellant,,) has filed the

present appeal in terms of Section 128 of the Customs Act, 1962 against'

Order in Original No. 11S/ADC/VM/O&"A12023-24, d,ated t9,O7.2023

(hereinafter referred to as "the impugned order") passed by the Additional

Commissioner, Customs, Ahmedabad (hereinafter referred to as ,,the

adjudicating authority'').

2. Briefly stated, facts of the case are that the appellant, holding

Indian Passport No. U 516424A, had arrived at SVPI Airport, Ahmedabad

from Abu Dhabi by Etihad Fiight No. EY 284 on 01.O7.2023. On the basis

of information received from Director General of Revenue Intelligence

(DGRI) and on suspicious movement, the appellant was intercepted by the

officers of Customs. Air Intelligence Unit (hereinafter referrcd to as "AIU"),

SVP International Airport, Ahmedabad while exiting through Green

Channel without making any declaration to the Customs at Red Channel.

The appellant waS asked whether he was having anlthing to declare to the

customs authorities, to which he denied. The appellant, as directed by the

AIU officers, removed all metallic objects such as mobile, purse, etc. and

kept the same in the plastic tlay and passed through the Door Frame

Metal Det€ctor (DFMD) machine and while passing through the DFMD

Machine, beep sound was heard indicating that something metallic were

present on his person/cloth. The AIU officers again asked the appellant,

whether anything objectionable/ dutiable on his body or not, to which he

denied. The AIU offic:er in presence of panchas conducted frisking of the

appellant' and found something suspicious being hidden under his'

underwear. On sustained interrogation, in presence of pancha, the

appellant admitted that he carried and concealed one plastic pouche in his

underwear. On bcing asked by AIU officer, the appellant took out one

plastic pouche from his underwear and handed over to AIU officefl' On

unwrapping of the said one plastic pouche, three gold chains were found'

Further, on scanning the baggage of the appellant on X-ray ba! scanning

machine and on detailed examination 1 1000 sticks of cigarette was

recovered.

2.1 The Government Approved Valuer, Shri Soni Kartikay Vasantrai,

vide certificate No. 223/2023-24, dated o1.o7.2023, certified that 03 gold

chains weigh ing 299.4OO grams were of 24Kt1999.0 purity having Tariff

Value of Rs. 15,2 1 ,7481- and Market Value of Rs. 18,02,987/- calculated

as per the Notification 30.06.2023

Page 4 of 15
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2.2 Further, 110OO Cigarette sticks (5000 of Gold Flake hidden under

the cover of PINX PINK brand & 6000 of Platinum Seven brand) having

market, value of Rs..1,75,0001- have also been recovered from the baggage

of the appellant. The appellant has not declared gold and cigarette carried

by him.

."7 $

2.3 Statement. of the appellant was recorded on 07 .O7 .2023 under

Section 108 of the Customs Act,1962, whercin he, inter-alia, stated that he

can speak, read, write & understand English and Hindi language and his

monthly income is approximately Rs. 2O,OOO/-. He visited Dubai on

10.06.2023 for business purpose and himself arrange flight ticket. He

further stated that he had purchased gold and cigarette from Dubai and

the same was purchased for his personal use and for selling some quantity

local market in Mumbai & Kerala. He confessed that he concealed gold

ains and cigarette to evade paJrment of Customs duty. He concealed

* 5000 sticks of gold flak brand cigarette under the cover of pinx pink brand

in order to mis-declare the brand name. He was aware that carrying gold

and other dutiable goods without declaring bcfore customs is an offence

and he has carried the same for the first timc.

1 3iI

-s 
I 49 -284 I CU S I AHD I 2023 -24

(Gold) and Notification No. 4412O23-Customs (N.T.), dated L5,O6.2O23

(Exchange Rate).

2.3 The recovered gold articles i.o. three gold.chains weighing 299.4OO i

grams of 24kt/ ggg.OO purity, values at Rs. I 5,21,748/- (Tariff Value) and I

Rs.18,02,9871- (market value) which were concealed in one plastic pouch

in the underwear worn by the appellant as well as 11000 sticks of cigarette

(5000 of Gold Fiake hidden under the cover of PINX PINK brand & 6000 of

Platinum Seven brand) concealed in baggage, which were not declared and

were recovered from the apoellant, appeared to bc smuggled into India with

willful intention to evade payment of Customs duty is a clear violation of

the provisions of Customs Act, 1962. Therefore, the AIU officers, on a 
l

reasonable belief that the said goid chains and cigarette which were 
l

attcmpted to be smuggled by the appellant arc liable lor confiscation as per 
;

I

the provisions of Custo'ms Act, 1962, seized them under Section 110 of the 
I

Customs Act, 1962, vide Seizure Order under Panchnama proceedings 
i

I

2.4 The appellant had actively involved himself in the instant case of
smuggling of gold and cigarette into India. The appeliant had improperly
imported gold i.e. three gold chains totally weighing 2gg.4oo grams made

of 24kt1999.00 purity gold, having tariff value of Rs.15,21 ,7481_ and,

market value of Rs. 18,02,98T 1- by hiding in one plastic pouch in his

I" Page 5 of 15



underwear and 11000 sticks of cigarette by concealing in baggage without
declarlng it to the customs. He opted for Green channel to exit the Airport

with a deliberate intention to evade the payment of customs duty and

fraudulently circumventing the restrictions .and prohibitions imposed

under the customs Act, 7962 and other allied Acts, Rules and Regulations.

Therefore, the improperly imported gold by way of hiding in one plastic

pouch in his underwear worn and cigarettes by concealing in baggage by

the passenger without declaring 
. 
it to the customs on arrival in India]

cannot be treated as bonafide household goods or personal effects the

appellant has thus contravened the Foreign ?rade policy 2015.-20 and

Section 1 1 ( 1) of the Foreign Trade (Development and Regulation) Act, 7992

read with Section 3(2) and 3(3) of the Foreign Trade (Development and

Regulation) Act, 1992.

2.5 The appellant has not declared the value, quantity and description

of thc goods imported by him, the appellant has violated the provisions of

Baggage Rules, 2O16, read with the section 77 of th,e Customs Act, 1962

and Regulation 3 of the Customs Baggage Declaration Regulations, 20i3.

The improperly imported goid and cigarettes by the appellant, found hiding

under his clothes and baggage without declaring it to the Customs is thus

liable for confiscation under Section 111(d), itl (0, (111), 111), 111(1) &i

111(m) read with Section 2 (22), 133), (39) of the Customs Act, 1962 and

further read in conjunction with Section 11(3) of Customs Act, 1962, and

the appellant is 1iab1e to penalty under Section 1 12 of the Customs Act,

tg62.

2.6 Further, as per Section 123 of Customs Act 1962, the burden of

proving that the said improperly imported gold totally weighing 299.4OO

grams having tariff value of Rs. 15,2 1 ,748 / - al:d market value of

Rs.18,02,987 / by way of hiding in one piastic pouch in his underwear and

11OOO sticks of cigarette (5OOO of Gold Flake hidden under the cover of

PINX PiNK brand & 6000 of Piatinum Seven brand) having value of

Rs.1,75,000/- by way of concealing in baggage without declaring it to thei

Customs, are not smuggled goods, is upon the appetlant.

2.6 The appcllant, vide his letter/emai1 dated 06.07.2023, submitted

that he is claiming the ownership of the gold and cigarettes recovefed from

him. He is ready to pay Customs duty and . other amount order by

adjudicating authority. He understood the charges leveled against him. He

requested to adjudicate the case without issuance of Show Cause Notice,

which was accepted by the department. [e {sr

',.,;r' ]
'?" ' S/49-284/CUS/ AHDl2oz3-24
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2.7 The Adjudicaling authority, vide the impugned order, has ordered

for absolute confiscation of 11000 sticks of cigarette (5000 of Gold Flake

hidden under the cover of PINX PINK brand & 6000 of Platinum Seven

brand) valued at Rs.1,75,000/- under Section 111(d), 111(0, 111(i), 111(]),

i 1 1 (1) and 1 I 1 (m) of the Customs Act, 1962. The adjudicating authority

also ordered for confiscation of three gold chains totally weighi ng 299.4OO

grams made of 24kt1999.00 purity go1d, having tariff value of Rs.

15,21,7481- and market value of Rs. 18,02,987/-, under Section 111(d),

111(0, 111(i), 111U), 111(l) and 111(m) of the Customs Act, 1962. The

adjudicating authority has further givcn an option to the appellant to

redeem the seized three gold chains, having tariff value of Rs. 15,21,748/-

and market value of Rs. 18,O2,987/- on payment of redemption hne of Rs.

4,25,OOO/- under Section 125(1) of the Customs Act, 1962 in addition to

the duty chargeable and any other charges payable rn respect of the

rmported gold as per Section 125(21 of the Customs Act, 1 962. The

adjudicating authority has also imposed penalty of Rs. 1,00,00O/- on the

appellant under Section 1 12 (a)(i) of the Customs Act,1962.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended thal I

There was no concealment. In the second para of the impugned

order, it is alleged that appellant was intercepted by the customs

officers after passed through the green channel. The appellant

completeiy deny the allegation madc in the OIO. The passengers

will come out of the Aircraft through Aerobridge with their hand

bags, they undergo the immigration check and later they have to

pass through customs Area and the passengers hand bags are

scanned next to the immigration. Oq O1.O7.2023 after immigration

check when appellant was intercepted by thc customs officers and

the appellant declared to the customs officcrs that he.his carrying

three gold chains in his pant pocket and also carrying cigarettes in

his check-in baggage These gold jewelery was not concealed in

under ware as recorded in the OIO and it was in pant pocket. The

Customers never asked the appellant go through the metal

detector. The customs officer asked appeltant bill for the purchase

of gold chains and appellant informed them that gold chain by

exchanging my old gold which I carried from India. The appellant

also informed them the cigarette carried is for distributions among

farnily members and friends.

As per Section 77 of tine Customs Act, 1962, the dcclaration is to be

made to the proper officer. The ploper officers is Inspector of

,

t

2S4lCUStAHD/2023-24 Page 7 of 15

,a



Customs who is posted at red channel to assess the goods. The red

channel and Green channel are located in the ground floor at the

exit from the arrival hall. Since the appellant was asked'by the

Customs officers to handover the gold which he was carrying in

pant pocket near hand bag scanning machine itself, the appellant

never had any opportunity to declare. The Customs declaration

form prescribed under Reguiation No.3 in form-l under Customs

declaration regulations is printed and provided to all passengers by

the CBIC and it given to the passenger at the ground floor on

demand if goods are required to be declared. In this case, the

Customs Authoritles not given me any declaration to declare as

soon as the appellant came out of the Aiicraft. Moreover, the

Customs declaration form is to be handid over to the Officer before I

exit from the Arrival hall at the Green Channel. The appellant was

detained by the Customs officers at the hand bag scanning

ma.chine itself, and was not given an.y opportunity to declare the

baggage. It is a false a,llegation that the appellant has not declared

the goods. In this regard the appellant relied upon the decision in

the case of SHALU CHADHA Versus ADDITIONAL COMMISSIONER

OF CUSTOMS, GOA 2018 (s59) E.L.T. 28 (Bom.).

Gold or gold art.icle fewellery) enjoy free entry into India under

Dxport-lmport Policy. However, its entry into India is subject to

fulfrlling of certain conditions under FEMA because of which it

becomes restricted as per RBI guidelines' It is his further submitted.

that hny goods, not only gold or articles of gold when assume the

characteristics. of smuggled, they qualify to be treated as prohibited i

depending on the facts and clrcumstances of a case lt is further

submitted that in the present case, the appellant was carrying the

jewellery in the pant pocket without concealment besides being not

frequent flyer and also ignorant of the lega1 provisions in respect of

the samc, dcserve lcnience. lt is further submitted that hiding or

concealing of items in unusual and ingenious manner like rectum

concealment, shoe sole concealment, false bottom concealment'

concealment inside mixie, concealment inside

refrigerator/TV/ motor etc. of the kind are held to be concealment

done consciously. These kinds of concealments have been

recognized as concealrirent by interpreting law and facts' In support

of this submission, the appellant relied upon the following

decisions:

(il R. N. Palaksha V. Commissioner of Customs, Bangalore 20 19

(370) tr.t,.'l'. 590 (Tri. - Bang.) ,.... 3{

s/49-2 lt4lc u s/A H D I 2023 -2 4
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(ii) DRI v. Pushpa Lekhumal Tolani I2017 (353) E.L.T. 129 (S'C.)l

(iii) Pushpa Lekhumal Tolani v. Addl. Commissioner of Customs

l2oo8 (2271E.L.T. 368 (Del.)l

(iv) Mohammad Hussain Ayyub Chilwan 12017 (358) E.L.T. 1275

(Commissioner Appeais) l

(") Yakub Ibrahim Yusuf v. CC, Mumbai l2Oll (2631 E.L.T. 685

(Tri. Mum)l

. . The gold articles namely three layer gold chain and cigarette are

apparently not of commercial quantity. The purchase of these

articles by the applicant from my own income source is also not

dispute in. the OIO. Above all it is not established in this case that

the the appellant has concealed these three articles in baggage or

in body parts. On the contrary the appellant was carrying gold

chain in his pant pocket and these could be seen by any person

with the naked eyes. As a result, the clement of concealment of gold

is not established. Therefore, the above three articles are certainly

not liable for confiscation under Section 1 1 1 of the Customs Act.

However, in case if the appellate authority not in agreement with

arguments placed, the appellant request to order for re-export of

the goods for the above stated reasons.

. The goods imported by the appellant does not fall under prohibited

goods and are not liable for absolute confiscation. The appellant

relied upon the following decisions: . ,

(i) DRI v. Pushpa Lekhumal Tolani [2017 (353) E.L.T. 129 (S.C.)]

(ii) Mohammad Hussain Ayy..rb Chilwan 12017 (358) E.L.T. 1275

(Commissioner Appeals) l

(iii) Yakub Ibrahim Yusuf v. CC, Mumbai [2O11 (263) E.L.T. 685

(Tri. Mum)l

(iv) Vignshweran Sethuraman Vs UOI [2014 (3O8) ELT 39a (Ker)]

(v) MohdZia Haque (2014 (314) E.L.T. 849 (cor)l

(vi) ROSHNI MATHURDAS KoTHADIA2O19 (369) E.L.T. rZ84

(Tri. Hyd.)

. [vii) ASHOK KUMAR VERMA2Ot9 (369) E.r_.T. 1677 (c.o.t.)
(viii) MOHD. ASHRAF ARMAR2Ol9 (369) E.L.T. 1654 (Tri.

Mumbai)

Going by the stipulations in Section ll2 of the Act, penalty can be

levied only if the goods are ridble to confiscation under section 1 11

of the Act.

4. Shri K. V. Srinivas prasad, Advocate, appeared for personal hearing
ot 26.03.2025 on behaif of the appellant rhrough virtual mode. He

*
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reiterated the submissions made in the respective appeal memorandum.

He submitted that he is not contesting the confiscation of cigarettes. He

further submitted that redemption fine and penalty imposed is very high.

The duty on the value has alfeady been paid and there is no concealment

hence, redemption fine and penalty cannot be imposed.

5. Before going into the merits of the case, it is observed that the

present appeal, havc been filed beyond normal period of 60 days but within

thc condonablc period of 30 days as stipulated under Section 128(1) of thc

Customs Act, 1962. Appellant has submitted that he could not traie any

good consultant at his native place to defend the case and found one only

after expiry of two months and therefore the appeal could not be hled in

time and there is delay of 29 days in fi1ing the appeai. The appeliant has

requested to condone the delay of 29 days which was not caused due to

any intentionai misconduct. Therefore, taking a lenient view to meet the

end of .justice, I allow the appeals, as admitted condoning the delay in fi1ing

the appeals beyond the normal period of 6O days under proviso to the

Section 123(1) ofthe Customs Act, 1962.

6. I have gone through the facts of the case available on record,

grounds of appeal and sutrmission made by the appeilant at the. time of

personal heanng. lt is observed that the issues to be decided in the

present appeal are as u nder;

(a) Whether the quantum of Redemption Fine of Rs. 4,25,000/-

imposed in the impugned order for redeeming confiscated three gold

chain totally wcighing 2gg .4OO grams made ol 24kt 1999 'O0 purity

gold, having tariff value of Rs.15,21,7481- aod' market value of Rs'

18,O2,g87 l- under Section i25(1) of Customs Act, 1962, in the facts

and circumstances of the case, is legal and proper or otherwise; and

(b) Whether the quantum of penalty amounting to R"'I

1,OO,OOO/- imposed on the appellant, under Section 112(a)(i) 
.of 

the

Customs Act, 1962,' in the facts and circumstances of the.case' is

legal and Proper or ol hcrwise.

7. It is observed that the facts and circumstances leading to

interception of the appellant, holding an Indian Passport No U 5164248' by

the ofhcers of Customs, AIU, at SVP International Airport' Ahmedabad' on

O1.O7.2O23 and recovery of seized three gold chains totally weighing

2gg.4oogramsmadeof24ktlggg.o0puritygold,havingtariffvalueofRs.

75,21 ,7481- and market value of Rs' 18,02,987 l- and 11000 stickq of

cigarettes (5000 of Gold Flake r the cover of PINX PINK brand

t

gr

s/49-284/CUS/AHD t 2023 -24

hid

-i-

Page 10 of 15

(\

,i.1,
I
I
I



& 6000 of Platinum Seven brand) valued at Rs.1,75,00O/- is undisputed'

The appellant did not declare the said gold and cigarette before Customs

with an intention to escape payment of duty. These facts have also been

confirrned in the statement dated O1.O7.2023 of the appellant recorded

under Section 108 of the Customs Act, 7962. There is no disputing the

facti that the appellarit had not declared posscssion of gold and cigarette

at the time of his arrival in India. Thereby, he has violated the provisions of

Section 77 of tlre Customs Act, 1962 read with Regulation 3 of the

Clrstoms Baggage Declaration Regulations, 2073. It is observed that the

appellant, in his statement, had admitted the knowledge, possession,

carriage, non-declaration and recovery of the said gold and cigarette.

Therefore, the confiscation of gold and cigarette by the adjudicating

authority was justified. Since the confiscation of the seized gold is upheld,

the appellant had rendered himself iiable for penalty under Section 112

(a)(i) of the Customs Act, 1962.

7 .2 I have also perused the decisions of the Government of India

passed by the Principal Commissioner & ex officio Additional Secretary to

the Government of India on similar issue. i find that the Revisionary

Authority has taken a view that failure to declare the gold and failure to

comply with the prescribed conditions of import has made the impugned

gold "prohibited" and therefore they are liable for confiscation and the

appellant is consequently liable for penalty. Thus, it is held that the

undeclared three gold chains totally wcighing 299.4OO grams made of

24kt/999.OO purity gold, having tariff value of Rs.15,21,748/- and market

value of Rs. 18,02,987/- are liable to confiscation and the appellant is also

liable to penalty.

7 .3 In this regard, I also rely the judgement of the Hon'ble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 20O3 (155) E.L.T. 423 (SC) wherein it is held that;

"... ..........(o) if there Ls ang prohibition ol import or export of
goods under the Act or ang other lau.t for the time being in force, it tuould

be considered to be prohibited goods; and (b) this toould. not includ-e any

such goods tn respect of which the conditions, subject to uthich the good.s

are imported or exported, haue been complied u-titL This utould mean

!A

,r
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that if the conditions prescribed for import or export of goods are not

complied uith, it u,tould be considered to be prohibited goods. ThA would

aLso be clear from Section I 1 uthich empouers the Central Gouernment to

prohibit either 'absolutely' or 'subject to such conditions'to be fulfilled.

before or after clearance, as maA be specified in the notification, the

import or export of the goods of ony specifled desciption. The notification

con be issued for the purposes specifi.ed in sub section (2). Hence,

prohibition of importation or exportation could be subject to certain

prescribed- cond,itions to be fulftlled before or after clearance'of goods. 1i'

cond-itions are not fulJilled, it may amount to prohibited. good-s........." t,

It is apparent from the above judicial pronouncement that even though

gold is not enumerated as prohibited goods under Section t i of the

Customs Act, 1962, but it is to be imported. on fulfilment of certain

conditions, still, if the conditions for such import are not complied with,

then import of gold will fall under prohibited goods.

7.4 It is observed that the adjudicating authority in the instant case

had ordered for confiscation of seized three gold chains totally weighing

299.4OO grams made of 24kt1999.00 purity gold, having tariff value of

Rs.15,21,748 /- and market value of Rs. 18,02,987 /-. ^fhe adjudicating

authority using his discretion gave an option to the appellant to redeem

the seized gold on payment of redemption fine as provided under Section

I 25 of the Customs Act 1962.

7 .5 In respect of allowing redemption of the seized gold on paliTnent of

fine, it is observed that the adjudicating authority after considering facts

and circumstances of the case at Para 29 to 32 of the impugned order has

held that:

"29. I further find that ingenious concealment i.s one of the tmportant

aspects for deciding on the redemption / non-redemption of the goods.

Further, u.thile deciding the cose, the CBIC Circular/ Instruction F. No:

275/ 17/2O15-CX. 8A dated 11.O3.2O.15 is also looked into, which

emphasized. that Judicial dLscipline should be followed while deciding

pend"ing shotu cause notices/ appeals.

30. I find. that the option to redemption ha,s been granted and

absolute confiscation is set-a-side uide order ,Vo. 12/2O21-

CUS(WZ)/ASAR dated 18.0i.2021 by the Reuision authoritA, GOI

issued under F. No:'371/44/B/201S-RA/785 dated 29'01.2021'

SimiLar uieu.t u..zc.s taken by Reuision Authority uide Order No'

287/2O22'CUS(WZ)/ASAR/Mumbai dated 1O. 10.2022; Order No'

245/202 1- CUS(WZ)/ASAR dated 29.09.2021 bsued undet F. No:

371/44/B/ 15 RA/2O2O dated O6.10.2O21 and Order No: 314/2022-

Cus(WZ)/ ASAR/ Mumbai dated 31.1O.2Q22 issued from F No:

s/49-2 84/C l"J S/A H D I 2023 -24
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371/ 273/ B/ WZ/ 2018 dated 03. I I .2022. Further, this section has

requested RRA Section of Ahmedobad Cistom^s to intimate uhether

the aboue mentioned 3 orders of RA hcts been accepted bg the

department or otherutise. In response to same RRA Section of
Ahmedabqd Cuslomb uide email dated 24,04.2023, intimated thot the

aboue mentioned 3 orders of RA. hcrs been accepted bg the

department.

31. I also find that in Order No: 245/2O21-CUS9WZ)/ASAR/MUMBAI

dated 29.09.2021 in case of Shri Memon Anjum, the Reuisionarg

Authority set astde the order of absolute confiscation. The Reui.sionary

Authoity in Para 14 obserued as under:

"Gouernment notes that there i.s no past hktory of such

.offence/ uiolation bg the applicanL The part of impugned goLd

jeuellery u)as concealed but this et times Ls resorted to bg

trauellers u.tith a uiew to keep the precious goods secure and

safe. The quantitg/ tgpe of gold being in form of gold chain and

3 rings is jewellery and is not commerciaL in nature. Under the

circum.stance, the Gouemment opines thrtt lhe order of absoLute

confiscation in the impugned case is ln excess and unjustijled.

The order of the Appellate authoritg is therefore liable to be set

aside and the goods are liable to be aLlows redemption on

suitable redemption ftne and penaltg. "

32. I find that hiding the seized goods in one plastic pouch in hb
undentear cannot be considered as an ingenious concealment euen

though the charge of non-declaration of the seized gold Ls established.

Further, the ou.nership of the seized gold by Shri lbrahim Khaleel

Erigal cannot be denied, as he claims ownership of seized gold in hb
statement dated O1.O7.2023, recorded under section 1O8 of Customs

Act; 1962. Further, he brought gold for the first time for h/s family use

and hence it is not a case of habitual offender. Looking to the facts of
the cose, this Ls not a case of ingenious conceuLment, I am of the

considered opinion that under section 125 of the Cusrorrls Act, 1962,

the option for redemption of three gold chain can be

granted..... ....

7.6 It is further observed that the appe llant has relied upon some

decisions in the grounds of appeal wherein it was held that in such cases

of alleged non declaration under Section 77 of Customs Act 1962,

confiscation was upheld but gold was allowed to be released on payment of

redemption fine. In the present case also the adjudicating authority after

considering a-ll the submissions advanced by the appellant and relying

upon the decisions of the Hontrlc revisionary authority and using his

discretion gave an option to the appellant to redeem the seized gold on

payment of redempticin fine of Rs 4,25,OOO/- as provided under Section

125.of the Customs Act, 1962. The appellant in the appeal before me has

had relied upon the decisions were a,lso gold was allowed to be redeemed

on paJment of fine. The appellant has not . given any grounds for

challenging the quantum of rbdemption fine imposcd by the adjudicating

14
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authority. Thus, in my considered view, the adjudicating authority after

judiciousiy exercising his discretion had imposed redemption fine of Rs]

4,25,OOO I in lieu of confiscation of seized gold.

"l further find that the passenger had inuolued himself and. abetted- the

act of carrying three gold chain made up of 999.0/ 24Kt. gold hauing net

u,)eight of 299.4O0 Grams hiding in one plastic pouch in his underu.tear

and 11OO0 stlcks of cigarette (5000 of Gold Ftake hid.d.en und.er the

couer of PINX PINK brand & 6000 of Plotinum Seuen brand) bg uag of
conceaLing in bagaage. He has agreed and admitted in the statement

recorded that he trauelled with three gold chain of 999.0/ 24Kt. puitg

hauing net ueight of 299.400 Grams hiding in one plastic pouch in hb

underu.tear worn and 1JA)O sticks of cigarette by utag of concealing in

bagqage from AbtL Dhabi to Ahmedabad. Despite hi-s knotuLedge and

betief that the gold. carried bg him by hiding in one plastic pouch in his

undertuear as u-.tell as 11O0O sticks of cigarette by wag of concealing in

baggage and undeclared in hi"s person is an offence under the prouisions

of the Customs Act, 1962 and the Regulations mad.e under it, the

passenger attempted to carry the said gold. The pa.ssenger in his

statement dated O 1.07.2023 stated. that he did. not d.eclare the

impugned gold anrl cigorettes as he uanted to clear the same tllicttlg

and euade the Customs Dutg. Thus, it is clear that the passenger has

inuolued himself in carrging, remouing, keeping, concealing and dealing

with the undeclared gold which he knows uery u,teLl and has reason to

beLieue that the same ai'e liable for confiscation under Section 1 1 1 of the

Customs Act, 1962. Therefore, I find that the passenger i"s liable for

penal action under prouisions of Secfions 112 of the Act and I hold

accordinglg.

7 .8 Further, in respect of quantum of penalty amounting to Rs

1,00,000/- imposed on the appellant for non-declaration of seized three

gold chain totally wcighing 299.4OO grams made of 24k11999.0O purity

gold, having tariff value of Rs.15,21,7481- and market value of Rs.

18,02,987 I -, I am of the considered view, that the penalty of Rs.

l,OO,OOO/- imposed on the appellant under Section 112 (a)(i) of the,

Customs Act, 1962, in the impugned order by the adjudicating authority,

is appropriate as per provisions of Section 112(a)(i) of the Customs Act,

1962 and commensurate with omissions and commissions of the

s/49-2 84/Ct J S/AH t) I 2023 -24
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7.7 In respect of penalty imposed, it is observed that the adjudicating

authority after considering facts and circumstances of the case at para 33

of the impugned order has hetd that:
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appellant. Therefore, there is no infirmity in the impugned order and the

same is upheld.

8. In view of above, the appeal filed by the appcllant is rejected.
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