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DtN- 20240771MNOOOO6 16166

witr ft arfi-o/ Datc of Order
qrft 6-G fi ilrtrq/ Date of Issue

: 03 .O7.2O24
: O3.O7.2024

Zrr.ri-r/Passed by:- Ff< gan Cr4l, gqra qqfr,
Shiv Kumar Sharma, Principal Commissioner

{cT 3Ir(eI qE{r :

1. Order-In-Orisinal No: AHM-CUSTM-OOO-PR.COMMR- 26-2024-25 dated
O3.O7.2024 in the case of M/s. Quantas Glass & Ceramic Art. Ltd,
Survey No.497 / l, 396 I l, Village-Achool, Amod, Bharuch.

1 frn qfr({tt fr q-q yRr ffi qrfi't, st aqftrril ,rA-.T * R-q ft,Ew ril{ fr
<rfr {r

1. This copy is granted free of charge for private use oI the person(s) to whom
it is sent.

2. Eff Br?rT t qrigs ++€ fr qft sq 3{Aer fi TrR t ftq qe t fr'cr ffrr rg<,
3-.qr< eJe6 r|4 s-{r+,( ertrrq ;qrqrttr+-{'rr, 3[Eq-{rqr< fto +i rq qr?ct + G-{d
erftq sl rr+a-r it erft{ s-6rffi Grir{, frqr eI,4, T+rr< {Fs \,'i i-{s,a q.ffils
;+rqlfu'+,rur, grtr qee, a-6mfi .rr+ , Ffftrr;rrR Iq i *|E t, ffirr r.r{,
3r{rFqT, 3rildFrE-380 OO4 fr urniq. €rfi qGqr

2. Ar.y person deeming himself aggrieved by this Order may appezll agarnst
this Order to the Customs, Excise and Service Tax Appellate Tribunal,
Ahmedabad Bench within three months from the date of its
communication. The appeal must be addressed to the Assistant Registrar,
Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor, Bahumali
Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar, Asarwa, Ahmedabad -
380004.

3. Ttr Brffq srlrr ri. fr.q.S t iltrd-d ff ilf,i qrP,Ct sqqa ftqr ey+ 1sr{ra)
lM, 1982 + ft{q 3 h -o p-4q (2) t Aff'ffs qMt rr.r Ar{rcl-r ft-q
wrgill s;6 3{ft{ qn,. qrr trffi { ilfA-.r E;+r qru iln ftq qT?rr +, ft-.,a -qft{
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ft qf eI, lrft fi srft 8 qftlt qq,r fi er( ts-{q t aq t +;r 15 ffi r+rBr+
drf,r arftqr 3rft.r t qaifud q'S a+-{Aq fi qn cffi t 3Ti}B-d ftq dr+
rrQgr

3. The Appeal should be frled in Form No. C.A.3. It sha,ll be signed by the
persons specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules,
L982. Il sha.ll be filed in quadruplicate and shall be a<:companied by an
equal number of copies of the order appealed against (one of which at least
shall be certificd copy). A11 supporting documents of the appeal should be
forwarded in quadruplicate.

4 3r.ft.{ ffi aqi ar E-+<ur \'?i 3r+'.r h qrem efift-m d, {r. cftff + Trfuq ff
qFT{ft 4qr gq} qpr ftq 3{A*, + G-{-d 3Tfi-{ ft .r€ A, 3qff tfi r{ff'A' qftqY
qerrd ft vnffi 1*q t +'q t 6'c q6 s-crFril ffir Srftr

4. The Appeal including the statement of facts and the grounds of appeal
shall bc filcd in quadruplicate and shall be accompanied by ar equal
number of copies of the order appealed against (one of which at least shall
be a certificd copy.)

5. 3r.ftq zrr errr 3iiff r++r ffi it drn Cq Efr {fut qd Gfr a-t r++r E-fl"rr +
fr{r q.ft.r h {RrrI h +cc qN + 3iilf( frqr< s-.f,r sGq qE t+ 6Rrit dr
ffiE{K mqift-,a rq qGqr

5. The form of appeal shall be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered
consecutively.

6. *fu{ fiEr ef.4 -qF}ft{q,1962 ft errn rzg t } sqfierl h 3rr,td ft'"rtft-{ ffl'
ftq r,{ra .r' fia Fr+ t, +O } friff fr TSq--+d *t ff rrnqr i' ;+rqrff+-tq ft
rff6 i Tdt r.lr; ,fra3rr + <rq .rr leift;d qt r grrc h qftrr 3i"T ft qnr.ft arn qz
ri.r gr.ra :r.ft.{ T c,r-{ } qrq riqt fr-ql qrg.nr

6. The prescribed fee under the provisions of Section l29A of the Customs
Act,7962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any
Nationalized Bank Iocated at the place where the Bench is situated ald the
demand draft shall be attached to the form of appeal.

7. s€r qagr h G-Fa trrq'r U6, ser< cJ"{ \,'i t-{r+.{ qftflq ;Trqrfu+',!r t Uo+ h
7.5% s€t cJq 3r?r-{r Ufr, \r{ EGr4T Tr ft-{rq t Brq-{r $qr{r s-{t qft6 Erqmr
+ ert G=ir" B cr+r g+n.r+ 6r+ ilflir fi w qrffi tr

7. An appeal against this order shall lie before the Tribunal on payment of
7 --:to/o of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute".

8. ;{r{|6q s5"q qflrlftm, 1870 h trdrfu frqffud frq q-{qrr riq-{ fu,q rrg artrr fi
*ft w s.rgm;qrqr{q lI."qi lffic e-.n fr+r <rQqr

8. The copy of this order attached therein should bear al appropriate court
fee stamp as prescribed under the Court Fees Act, 1870.

Sub Show Causc Notice Nos. Vlll/ 10-08/Pr.Commr.lO&,A l2O2O-21 dated
24.12.2020 issued by the Principal Commissioner of Customs, Ahmedabad to
M/s.Quantas Glass & Ceramic Pvt Ltd, Survey No.497l 1, 396/ 1, Village-
Achool, Amod, Bharuch (Registered Office at 405, Shantimali, Opposite Navrang
Tower, Satadhar Char Rasta, Near Modi Petrol Pump, Ghatlodia, Ahmedabad -
380054.

BREIF FACTS OF THE CASE :
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M/s Quantas Glass & Ceramlc h/t. Ltd., Survey no. 497 ll, 396/7
Vill.-Achool, Amod, Bharuch having registered ofhce at 405, Shantimail, Opp.
Nawang Tower, Satadhar CharRasta, Nr.Modi Petrol Pump, Ghatiodia,
Ahmedabad-380054 (IEC No. 0813019168) [hereinafter referred to as 'Mls
Quantas' or 'the importer' for sake of brevity] imported goods declaring as

"Ground Colemanite B2O3 4ooh Natural Boron Ore" by classifying the same
under CTH 25280090 of Customs Tariff Act, 1975 and availing exemption
from pa5rment of Basic Customs duty as per Sr. 113 of Customs Notification
No.L2 /2O12-Cus dated 17.O3.2Ol2,as amended vide Notifrcation No 28/2015-
Cus dated 30.04.2015 and Sr. 130 of Customs Notifrcation No.50/2017 dated
3O.O6.2O17for period from 01.04.2015 to 30.06.2017 and 01.07.2017 to
26. I l.2O2O, respectively.

2. Based on an inteltgence gattrered, indicating that some importers were
importing Ground Colemanite 4Oo/o B2O3 under CTH 2528OO9O wrongly
claiming exemption as per Sr.No. 130 of Notifrcation No.50/2O17-Cus dated
30.06.2017 by mis-declaring the product as Natural Bore Ore as exemption is
available only to Boron Ore under said notifi.cation, necessary details were
verifred from ICES regarding import of sard item and it was noticed that one
consignment under BiIl of Entry No.6280505 dated 30.12.2019 of M/s Raj
Borax Prt Ltd, C- l-24O2/ 1, GIDC, Sarigam, Tai. Umbergaon, Valsad, Gujarat
having registered office at 8O3, Hubtown Solaris, 8th F1oor, N.S. Phadke Marg,
Nea-r East West Flyover, Andheri [East], Mumbai-40O 069 [hereinafter referred
to as M/s Raj Borax for sake of brevity] were under process for clearance from
CFS-Seabird, Hazira. Accordingly, the Deputy Commissioner, Adani Hazira
Port, Hazira was requested to put the consignment, dcclarcd under Bill of
Entry No 6280505 dated 30. 12.2019, on hold for drawal of sample emd further
investigation.

3. The officers of SIIB, Customs, Surat visited CFS-Seabird, Seabird
Marine Services Pvt. Ltd, Hazira, Surat on l4.Ol.2O2O and it was notrccd that
CHA, namely, M/s Steadfast Impexp hlcd said Bill of Entry bearing No
6280505 Dated 3O.12.2019 on behalf of M/s Raj Borax Pvt Ltd containing
eight containers of Ground Colemanite 40% 8203. Therefore, representative
samples were drawn under panchnama dated l4-Ol.2O2O in presence of two
independent panchas, Shri Milind Mukadam, Dy Managcr, CFS-Seabird,
Hazira and Shri Harish Kumar, H-Card Holder of M/s Steadfast Impexp from
one of the containers bear.ing No. PONU004O272 of the Bill of Entry No.
6280505 dated 30.12.2O19 . The sample drawn was sent to CRCL, Vadodara
vide Test Memo No O3l2Ol9-2O dated 16.O 1.2020 to ascertain following
test/parameter to confirm whether the goods declared is Boron Ore or
otherwise.

(i) u-thether the sample is of goods uthich are found naturallg on the
earth or is processed,

(ii) What is the nature & composition of the goods qnd uhether their
percentage is same in which theg occur naturally on earth or at the
.time of extraction from the earth,

[iii) Whether the goods are processed using calcinations or
enriched,/ concentrated by using any other method and

(iv) Whether the goods are in ctushed/ ginded form, i.e. deiued from
natural form.

4. The Test report dated 2l .O1.2O2O of samplc submitted under Test
Memo No O3l2Ol9-2O dated 16.01.2O20 in respect of sample drawn under
panchnama dated 14.O1.2020 was received from CRCL, Vadodara which is
reproduced here-under:
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The sampLe is in the form of gragish pouder. It is mainlg composed of
oides of Boron & Calcium alonguith siliceous matter.
B2O3 = 41.6% bg u-tt.

Cao : 27.3 o/o bg tut.
Zoss on ignition at 9OO d.egree C : 28.9% bg utt.
.Loss on d.rying at 1O5 degree C: O.9ok bg utt.

Above analytrcal findings reveal that it is processed borate mineral colemanite.

5. M/s Raj Bora-x did not agree with the test report given by the CRCL,
Vadodara and therefore requested the Joint Commissioner of Customs for re-
testing of the sample at CRCL, New Delhi. Accordingly, on approval of the
Joint Commrssioner of Customs, another set of sample was sent to Central
Revenue Control Laboratory, New Delhi vide Test Memo No 12/2O19-2O dated
02.O3.2O2O with the following test queries/par€rmeters:

(i) uthether the sample is of goods uthich are found naturallg on the
earth i.e. Narural Colemanite,

(ii) What is the nature & composition of the goods and u.thetLer their
percentage is same in which theg occur naturallA on eartll or at the
time of extraction from the eartlL

(iii) Whether the goods are in crushed/ ginded form. i.e. deiued from
natural form,

(iv) Whether the goods are processed using calcinotiotts or
eniched/ concentrated bg using ang other method,

(v) WhetLLer the goods u)ere processed using anA other phAsical or
chemical process and

(vi) If, processing if ang uhether the goods can still be defined os 'Ore'.

6. The Joint Director, CRCL, New Delhi vide letter F'. No 25-Cus/C-
4212019-20 dated 04.06.2020 submitted Re-Test report in respect of above
mentioned Test Memo which was as under:

The sample is in the form of uthite pouder. lt is mo,inlg composed of
borates of calcium, alongaith siliceous matter ond other associated impurities
tike silica, iron, etc. It is hauing follouing properties:

1. o/o Moisture (1O5 degree C) bg TGA =O.78
2. % Loss on ignition at (9OO degree C) bg TGA = 28.9
3. % B2O3 (Dra Basis) = 37.62
4. % Acid insoluble = 6.13
5. XRD Pattern =Concordant u.tith Mineral

Colemanite

On the basis of the test carried out here and. auailable tezchnical literature,
the sample is Mineral Colemanite- a Natural Calcium Borate (Commonly knoun
as Boron Ore).

7. The Joint Commissioner, SIIB, Customs, Surat vide letter F.No.VIII/ 14-

01/SIIB/Boron Ore/Raj Borax I 79-20 dated 16.O6.2020 requested the Head
Chemical Examiner, CRCL, New Delhi to send detailed repolt covering all the
points of test memo as the re-test report received from CRCL, New Delhi does
not cover all queries/ questionaries given in the Test memo. In response of the
said letter, the Joint Director, CRCL, New Delhi vide letter F. No 25-Cus/C-40-
47 l2Ol9-2O daled 24.06.2020 submitted point wise reply which was as
under:

"Point (I,II&VI)somple is colemdntte, a Natural Calcium Borate (Commonlg
knoun as Boron Ore)

Point (lil) The sample is in potuder form (Cntshed/ Grinded)
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Point (M)
Point (V)

The sample is not calcined'
TLrc sample is in the fonn of Colemanite Mineral"

8. The Joint Commissioner, SIIB, Customs, Surat vide letter F. No VIII/ 14-
Ol/SIIB/Boron Ore/Raj Borax/L9-2O dated 01.O7.2O20 aga.rn requested the
Head Chemical Examiner, CRCL, New Delhi to clarify whether the sample was
Boron Ore or Boron Ore Concentrate and what was process through which the
sample was enriched/ concentrated with following quenes / questionnaires: -

Points raised in
the Test Memo

Details
mentioned
in Test
Reports

Remarks

Polnt I
Whether the
samples were in
form in which they
are found naturally
on earth

The sample is
commonly
known as
Boron Ore.

Since, the test report was not clear
as to whether the sample was
Ore/Ore Concentrates the
classification of the product under
Custom T:riff could not be decided.

Point IV
Whether the goods
are processed using
calcination or
enriched/
concentrated by
using any other
method

Samples are
not ca-lcined

The website of ETIMADEN (supplier
of imported goods) mentioned tJlat
B2O3 contents of the Colemnite Ore
mined are 27o/o to 327o whereas the
technical data sheet of Ground
Colemanite shows the B2O3 content
as 4Oo/o. Thus, there must be any
process involved by which the
concentration of the product was
increascd frorr, 27 -32o/u lo 4OYo, i.e.
it appears that the product is
enriched in Concentrator Plant to
otrtain concentrated product. Copy
of technical data sheet and print out
taken from website are enclosed.

The sample
reference are

under
not

8.1 In response to above letter, the Joint Director, CRCL, New Delhi vide
letter F. No. 25-Cus/C-4O-47 l2Ol9-2O dated O8.O7.2O2O sent the para-wise
reply, as under:-

Points raised by you Remarks as per your
letter

Comments

Whether the samples
were in form in which
they are found
natura-lly on earth

Since, the test report was
not clear as to whether
the sample was Ore/Ore
Concentrates the
classification of the
product under Custom
Tariff could not be
decided.

Natural Borates and
Concentrates thereof
(whethcr or not
calcined) was
mentioncd in Custom
Tariff. The sample is a
natural calcium
borate, Minera.l
Colemanite- a Natural
Calcium Borate
(Commonly known as
Boron Ore) was
mentioned in the
report.

Whether the goods are
processed using

The website
ETIMADEN (supplier

of
of
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calcination or
enriched/ concentrated
by using anv other
method

imported goods)
mentioned that B2O3
contents of the Colemnite
Ore mined are 27o/o to
32o/o whereas the
technical data sheet of
Ground Colemalite
shows the B2O3 content
as 4Oo/o. Thus, there must
be any process involved
by which the
concentration of the
product was increased
from 27 -32o/o to 4O%o, i.e.
it appears that the
product is enriched in
Concentrator Plalt to
obtarn concentrated
product. Copy of
technical data sheet ald
print out taken from
website are enclosed.

undergone any
process of calcination.
Laboratorv Cannot
lqloment on the
starting material
and process
undergone. It ca]r

a.2 From the above and test report received from CRCL, Vadodara and
CRCL, New Delhi, it was found that the test report provided by CRCL.
Vadodara in respect of sample of Ground Colemanite indicated that the same
was processed borate mineral colemanite and found in powder form haung
B2O3 content as 41.6ok by weight. The re-test report provided by CRCL, Delhi
also confirmed the form of sample as powder which was crushed ald grinded,
however, thcy failed to comment on details of the processes undertaken.

9. M/s. Quantas had during the period starting from 06.01.2016 to
26.17.2O2O, imported total quartity of 5472 MTS of Ground Colemanite w-ith
the description " GROUND COLEMANITE (E203 4O%l NATURAL BORON ORE"
claiming the exemption available to Boron Ore as was done by M/s. Raj Borax
Pvt. Ltd. The Ground Colemalite imported by M/s Quantas was not only
similar in description to the Ground Colemanite imported by M/s Raj Borax
but also was supplied by same producer i.e., M/s Etimaden, Turkey and
through samc trading company i.e., M/s Asian Agro Chemical Corporatron,
United Arab Emirates. In other words the imported Ground Colemanite of
M/s Qualtas and M/s Raj Borax were identical in all respects.

10. The various material and literature available on website especially of
M/s Etimaden, Turkey [producer of Ground Colemanite] in respect of Boron
Ore, Colemalitc, Ground Colemanite, Ore and Ore Concentrates have been
alalysed ald outcome is discussed hereunder:

1O.1.1 The study of the details avarlable on the oflicial website of M / s

in resDect of mining ofEtimaden. Turkey (htto: / /www. Etimaden. sov.tr /en)
colemanite. process undertaken and sales , etc. was made and it rvas noticed
that M/ s Etimadenwas selling their products bv categorizing them under tu'o
heads namelv Refined Product and Final Product. Ground Colemanite was one
of the products listed under Refrned Products. The Product Technical Data
Sheet of Ground Colcmanite was also found available on their website which
was downloaded and scan image of relevant pages were as under:
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Di-Calcium Hexaborate pentahydrate

[2Ca0.3 8r0,.5 Hr0]
CAS Number: 1318-33-8

Technlcal Grade: Powder

Packaging: 1000 kg, 2000 k9
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General lnformation:

rrrut ttr TUITKiYE
Colemanite is the most commonly available boron
mineral. lts 8203 content is 11010.50%. lt dissolves
slorvly in water and rapidly in acldlc medium.

The ore is enriched ln concentrator plant to obtain
concentrated product, The concentrated product is

passed throuqh crushing and grinding processes
,espectively to obtaln mllled product, lt is then packaged in a

packaqing unit and ready tor sale.

Usage and Ben e fits:

\.

Glass and ceramlcs: lt is used as an agent to lower the fusing p0int
and to increase resistanc€ aqainst thermal shocks and the thermal
elpansion coelficient in glass produstlon. Furthermore. ra is uscd in
ceramic and enamel qlaze formulations. 0uo to thg fusing t0mperature
being close to those of the other components ln the blend, it provides
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Anorher area ol us6 tor thc boron products ls the adctition of
colemonlre ro ptud€red stsg tn rhe tron-sra€t lnrtusrry to orde. ro
o!r.in sla9 wrth a gtassy, compacr srructure, Stag whtch ts formsd in
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LO.l ,2 On going rhrough the detarls and General Information avarlablern scan Image No 1, it was noticed that t]:e details were tn respect of Groundcolemanite and the chemical Name of Ground coremanite is Di-calciumHexaborate Pentahydrate and chemical formula is 2CaO.3B2O3.SH2O0.
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Technica.l Grade is Powder and sold in packaging of 1000 Kg and 2O00 Kg
(with or without pallet). The content of B2O3 is 40+/_ O.5O%. Further, M/s
Etimaden also discussed regarding concentration of Colemanite Ore under
General Information which was as under:

" Tlte Ore is enriched in concentrator plant to obtain concentrated product.
The Ground Concentroted product is passed through crushing and ginding
processes respectiuelg to obtain milled product. It i-s then packaged in a
packaging unit and ready for sale"

10.1.3 Thus, from the details available on Website of Etimaden and
discussed above, it was apparent that Ground Colemalite was a concentrated
product of Colemanite which contained B2O3 40+ l- O.sooh and produced by
enrichment of Colemalite in Concentrator Plarlt. Thereafter, such Ground
Concentrated product was passed through crushing and grinding processes
respectively to obtain milled product and then it was packaged in a packaging
irnit which became ready for sale.

1O.1.4.The Boron Element and its major Boron Minerals, availability in
Turkey ald it's uses have been descritred in detail on the website of Etimaden
which described that Boron minerals were natural compounds containing
boron oxide in different proportions. The most important boron mincrals in
commercial terms are: Tinca.l, Colemanite, Kernite, Ulexite, Pandermite,
Boracite, Szaybelite and Hydroboracite. The main boron minerals transformed
by Etimaden are; Tincal, Colemanite and Uledte.

10.1.5 Boron minerals are made valuable by Etimaden using various
inining methods were enriched by physical processes and converted into
concentrated boron products. Subsequently, by rehning and by tralsforming
into highly efficient, profitable and sustarnable boron products, it was used in
many fields of industry especially in glass, ceramics, agriculture, detergent
and cleaning industries, etc. Etimaden has currently I7 refined boron
products in its product portfolio. Primary refined boron products are: Etibor-
48, Borax Decahydrate, Bonc Acid, Etidot-67, Etibor-68 (Anhydrous Borax),
Zinc Borate, Borax Pentahydrate, Boron Oxide, Ground Colemanite and
Ground Ulexite. The most abundant boron minerals in Ttrrkey in terms of
reserve are Tincal and Colemanite. In the facilities in 4 Works Directorates
under Etimaden, mainly Borax Pentahydrate, Borax Dccahydrate , Boric Acid,
Etidot-67, Boron Oxide, Zinc Borate, Ca.lcine Tincal, Anhydrous Borax,
Ground Colemanite and Ground Ulexite are produced and supplied to
domestic and international markets.

10.1.6 Etimaden a-lso discussed in detail rcgarding availability,
production, quality and uses of Colemanite in theirw,ebsite which showcd that
Colemanite were found in Emet, Bigadig and Kestelek deposits in Turkey, was
mined by the experts of Etimaden and went through the processes of
enrichment grinding rn hi-tech concentrator facilities. After getting
transformed into quality, sustained and innovative products by the experts of
Etimaden, colemanite was used in many sectors. Colemanite
(2CaO.3B2O3.5H2O), a minera.l-rich type of boron, was crystailized in mono
clinical system. According to the Mohs Hardness Scale, its hardness was 4-4,5
and its specific weight was 2.42 gr/cm. The B2O3 content of the Colemanite
ore mined from open quarry was between yo27 -ok32. For the purpose of
illustration the scan image of page containing such dctails is reproduced as
under:

Page 9 of 51



1O.2 Thus, from details avarlable on website of Etimaden in respect of mining
of Colemanite and production of Ground Colemanite, it was very clear that:

I . Colcmanite was one of most important Boron minerals in
commercial terms which were found in Emet, Bigadig ald Kestelek
deposits of Turkey and mined by Etimaden.

2. T}:.c B2O3 content of the Colemanite ore mined liom open quarry
was between 27ok-32o/o, However, the line "8203 content of the
Colemanite ore mined from open quarry is between o/o27 -%o32" has
been deleted from their website aJter iniliation of inquiry and other
details remain same.

3. Boron mincrals i.e. Colemanite were made usable and valuable by
Etimaden by using various mining methods which enriched by
physical proccsses and converted into concentrated boron products.

4. Mined Colemanite goes through the processes of enrichment
grinding in hi-tech concentrator facilities available with Etimaden
and concentrated Colemalite was produced. By this process the
mined Colemanite Ore having B2O3 ranging between 27o/o-32o/o was
enhanced to Colemanite Ore Concentrate which was sold as Ground
Colemanite having B2O3 4Oo/o. Ground Colemalite was a
concentrated product of Colemanite produced by enrichment in
Concentrator Plant.
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5. ThereaJter such Ground Concentrated product was passed through
crushing and grinding processes respectively to obtain Ground
Colemanite.

6. Ground Colemanite was sold in Powder form in packaging of 1000
Kg and 20O0 Kg.

7. Ground Colemanite was used in many frelds oI industry especiedly in
glass, ceramics, agriculture, detergent and cleaning industries, etc.

11. Discussion about Ore and Ore Concentrates: Thc various literatures
available on website in respect of Ore and Ore Concentratcs have been studied
and some of them are discussed here-under:

11.1 Definition of Ore as per Petrologv ofDeposits
Ore: a metalliferous mineral, or aggregate mixed with gangue that can

be mined for a profit -
Gangue: associated minerals in ore deposit that have littlc or no value

1 1.2 Definition of Ore as per Wikipedia:
Ore is natural 1q9,f, or sedrment that contalns one or more

valuable minera.ls, typically meta-ls that can be mined, treated and sold at a
profit. Ore is extracted from the earth through mininq and treated or refined,
often via smeltin , to extract the valuable metals or minerals

1 1.3 Definition of Ore as per Merriam Webster:
[. a naturally occurring mineral containing a valuable constituent

(such as metal) for which it is mined and worked.
2. a source from which valuable matter is extracted.

1 1.4 Definition of Ore as per Dictionary.Com
1. a metal-bearing mineral or rock, or a native metal, that can be mined at

a profit.
2. a mineral or natural product serving as a source of somc nonmetallic

substance, as sulfur

11.5 Del-rnition of Ore as per Britanica:
a natural aggregation of one or more minerals that can be mined,

processed, and sold at a profit. An older definition restricted usage of the
word ore to metallic mineral deposits, but the term has cxpanded in some
instances to include nonmetallics

I 1.6 Definition of Ore Concentrate as per Wikipedia:
Ore concentrate, dressed ore or simply concentrate is the product

generally produced by metal ore mines. The raw ore is usually ground hnely in
various comminution operations and garque (waste) is rcmoved, thus
concentrating the metal component.

12. The terms Ores and Concentrates havc been defined in the Explanatory
Notes of Chapter 26 of the HSN which defined that the term 'Ore' applies to
meta.lliferous mmera.ls associated with the substances in which they occur
and with which they are extracted from the mine; it also applies to native
metals in their gangue (e.g. metalliferous sands"). The term 'concentrates'
applies to ores which have had part or all of the foreign matter removed by
special treatments, either because such forcign mattcr might hamper
subsequent metallurgical operations or wtth a vieu, to economical transport".
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12.1 The definitions of Ore and Ore concentrate discussed above showed
that thc term "Orc" was a natura.lly occurring raw and natrve mineral which
were produced by mines and contained various foreign material ald
impurities. Ore was extracted from the earth through mining arld treated
or refined to cxtract the valuable metals or minerals. The "Ore Concentrate"
was dressed Ore obtained by passing through the physical or physic-chemical
operation viz clcaning, washing, dryrng, separation, cmshing, grrnding, etc.
Natural Ore which was extracted from the mines though might have
predominancc of zr particular minerals but do not consist of al1y particular
mineral alone. lt was a naturally occurring raw and native mineral which were
produced by mrnes and contained various foreign material, impurities and
other substalccs and not suitable for further operations. ()re was extracted
from the eaJth through minine and treated or refined to exlract the valuable
metals or minerals. The "Concentrate" was the form or Ores from which part
or all of the foreign matters were removed and obtained by passing through
the physical or physic-chemical operation viz cleaning, washing, dryrng,
separation, crushing, grinding, etc. Therefore, it appeared from the above that
Natural Ore consisted of various minerals and other minera]s and substances
and thereforc as such it could not be directly used for any further
manufacturing. Whercas concentratc was form, from which part or all of the
foreign mattcrs havc bccn removed.

13. From the data available in EDI system of Customs, it was noticed that
M/s. Quantas was importing Ground Colemanite, B2O3 4O'Yo, Natura.l Boron
Ore from United Arab Emirates, supplied by M/s Asian Agro Chemical
Corporation by classifying under CTH. 252AOO9O of Customs Tariff Act. 1975
and avarled exemption from paJ,'rnent of Basic Customs dutl' as per Sr.13O of
Customs Notihcatron No. 5O/2017 dated 30.O6.2O 17 by declaring Ground
Colemanite, B2O3 4Oo/o as Boron Ore and before this notrficabon they were
avarling exemption from pa5rment of Basic Customs duty zrs per Sr. 113 of
Customs Notification No.7212O72-Cus dated I7.O3.2OI2 as amended vide
Notification No 28/2015-Cus dated 30.04.2015. The details of Ground
Colemanite, B2O3 4Oo/o, Natural Boron Ore imported by M/s. Quantas and
cleared under Jurisdiction of the Customs Commissionerate of Ahmedabad
from January, 2016 had been prepared and attached as Annexure-A/I, Al2,
Al3, Al4, A/5 and Al6 for Financial year 2075-16, 2016-17 , 2Ol7-78, 2OIa-
19, 2Ol9-2O & 2O2O-21 [Up to 26.11.2O2O] respectively to the Show Cause
Notice.

14. From the data available in EDI system of Customs, it was noticed that
M/s. Quantas classified Ground Colemanite (E203 4O%\ Natura.l Boron Ore as

"Others" under CTH 252aOO9O of Customs Tariff Act. t975. The CTH
2528OO9O of Customs Tariff Act, 1975 under which M/s Quantas declared the
goods i.e. "Ground Colemanite (E203 4Oo/.) Natural Boron Ore" is as under:-

DescrtptionChapter
Head Unit

Rdte oJ
dutg

2524 NATURAL BORATES AND CONCENI'RATES
THEREOF (WHETHER OR NOT CALCINED), BUT
NOT INCLUDING BORATES PREPARED FROM
NATURAL BRINE; NATURAL BOR]C ACID
CONTAINING NOT MORE THAN 85% OF tsI3 BO3
CALCULATED ON THE DRY WEIGHT

Page 12 of 51



252AOO Natural borates arrd concentrates thereof (Whether
or not calcined), but not including borates scparated
from natural brine; natura.l boric acid containing not
more than 85 % of H3 BO3 calculated on the drv
weight

252800t
0

Natura-l Sodium Borates and Concentratcs Thereof
(Whether or not Calcined)

I((l 10%

252aO02
0

Natura.l boric acid containing not more than 85% of
H3 BO3 ( calculated on the dry weight )

KG

252AOO3
0

Natural calcium borates and concentrates thereof
(whether or not calcined)

KG lOYo

25zaoO9
o

Others KG 10%

15. Statement dated 02.11.2020 of Pradipkumar P. Patel, Director of M/s
Quantas Glass & Ceramic R^. Ltd., recorded before the Supenntendcnt of
Customs (SIIB), Surat, is reproduced as under:-

Questlon No.l :Please explain in detarls the business activity of M/s. Quantas
Glass & Ceramic R/1. Ltd.?

Answer: M/s. Qualtas Glass & Ceramic R^. Ltd., 405, Shantimall, Opp.
Nawang Tower, Satadhar Char Rasta, Nr.Modi Petrol Pump, Ghatlodia,
Ahmedabad-380054 is engaged in manufacturing of Ceramic Glaze
Mixture/Frit used in the manufacturing of ceramic products. All the Ground
Colemanite used for the said manufacturing is being imported only. Our
manufacturing facility is at Survey No.497 I l, 3961 I Vill.-Achool, Amod,
Bharuch.

Questlon No. 02 Please give the details of Ground Colemanite imported
since April, 2O 15 and detatls of ports of import.

Answer:- We have regularly imported Ground Colcmanite sincc 2015
mostly from Navasheva or Adani port, Hazira. However details of our import
would be supplied to your office in fcw days. The details of such import ilre
also avarlable in your EDI System. I further state that wc importcd Ground
Colemanite (Calcium Borate) B2O3 4O"/o <>t M ls Etimaden, Turkcy by declaring
it in as "Ground Colemanite, B2O3 4O%, Natural Boron Ore" as declared in al1

import documents of our supplier M/ s Asian Agro Chemicals Corporations,
U.A.E. since April 2015 and I further state that all the consignments of
Ground Colemanite imported since 20 15 are similar in all respect.

Question No. O3:-Pleasc state how Ground Colcmalitc is uscd?

Aaswer:- We use Ground Colemanite in manufacturc of Ceramic Glaze
Mixture commonly known as Frit as such without any processing. Our prime
customers of Frit/Ceramic Glaz,e Mixture are M/s Roar Ccramics (LLP), Morbi,
M/s Forum Glaze Tiles, Morbi, M/s Luxurico Ceramics (LLP), M/s Veto
Ceramics Pvt. Ltd. , Morbi and others manufacturing cerami.c products.

Question No.O4: Please give under which CTH you are
Customs for pa;,rnent of Customs duty.

declaring under

Answer : We are declaring Ground Colemanite, B2O3 4oyo, Natural Boron
Ore under 2528OO9O and are availing exemption from payment of Basic
Customs duty as Sr. 130 of Customs Notihcation No. 5O/2017 dated
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30.06.2017 by considering Ground Coiemanite, B2O3 4ook as Boron Ore alrd
before this wc wcle availing exemption from paSrment of Basic Customs duty
as Sr. 113 of Customs Notification No. l2l2O12-Cus dated 17.03.2072 as
amcnded vrde Notihcation No 28/2015-Cus dated 30.04.20I5

Question No. O5: Please go through CTH 2528009O of Customs Tariff Act
which is rcproduccd as under:-

Chapter
Head

2528

Untt
Rate
of

dutg
NATURAL BORATES AND CONCENTRATES THEREOF
(WHETHER OR NOT CALCINED), BUT NOT INCLUDING
BORATES PREPARED FROM NATURAL BRINE;
NATURAL BORIC ACID CONTAINING NOT MORE TTIAN
85% OF H3 BO3 CALCULATED ON THE DRY \VEIGHT

KG i tovo
I

I

252800
20

KG 16eo

As stated above that you have declared Ground Colemanrte under CTH
2528OO9O. As thc Ground Colemanite imported by you is a form of Calcium
Borate, it is correctly classifiable under CTH 25280030 instead of 2528OO90-
Please offer your comments.

Ansvrer:- I have gone through the CTH 2528 of Customs Tariff Act, reproduced
as above. I have no idea why it is being classified under CTH 252aOO9O

instead of 2528003O as we a.re not technica.l persons. It is being classifred so

because our supplier claims as per their a.ll documents that Ground
Colemanite, B2O3 4oo/o, Natural Boron Ore is to be classified under CTH
2528OO9O and we are simply classify,rng under the same hea<ling since long.

Question No.O6:- Please state what is dehnition of 'Ore'. Wtrether Ore can be
used directly without any processing on it.

Answer:- As we understand anything produced out of mine is a ore in its raw
form. It is also true mErny ores are to be processed/ cleaned by sieving etc
before supply. Many products of supplier which are fine in nature can be used
as such and uses also depends on process of particular product. I am
submitting herewith a letter in regard to the process undertaken by
Manufacture or producer of our imported product Ground Colemanite, B2O3
40%.

Question No.O7:- Plcase go through your answer to Question No. 02 of this
statement wherein you have stated that supplier of imported Ground
Colemanite [Ground Colemanite (B2O34Oo/o) Natural Boron (Jre] is M/s Asian
Agro Chemicals Corporation and producer is M/s Etimaden, Turkey. Please

also go through the print out taken from website of M / s Etimaden
(http:/ /w"ww.Etimaden.gov.tr/en) wherein it is menuoned that
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Description

Natural borates and concentrates thereof (Whether or
not calcined), but not including borates separated from
natural brine; natural boric acid containing not more
than 85 o/o of H3 BO3 calculated on the dry werght

252aOO

252aOO
10

Natural Sodium Borates artd Concentrates Thereof
(Whcther or not Calcined)
Natural boric acid containing not more than 85% of H3
BO3 ( calculated on the dry weight )

252aOO
30

Natural calcium borates arrd concentrates thereof
(whether or not calcined)

KG I Oo/o

252aOO
90

Others KG lO"/o



"The B2O3 content of the colemanite ore mined from opcn quarry is between
oh27 -o/o32" .

Please a-lso go through the print out of 'product technical data sheet' of
Colemanite (Calcium Borate) taken from website of M / s Etimaden and
categorized at their website as "Refined Product" wherein it is mentioned that

"The Ore is eniched in concentrator plant to obtain concentrated product. Tlrc
Concentrated product is passed through crushing ond ginding processes
respectiuelg to obtain milled product. It is then packaged in a packaging unit
and read-g for sole"

Please offer your comments

Answer:- We understand from our supplier M / s Asian Agro Chemical
Corporation that M/s Etimaden has many mining sites allover Ttrrkey,
different grades and types of Boron Minerals wittr varying percentages of B2O3
content are mined. Ground Colemanite (Natural Boron Ore) havrng 4Oo/o B2O3
content is imported by us. I have gone through the literature of the product
shown to me but we are not aware of the same and in the regard of processing
of M/s Etimaden I have also produced a letter in previous question no. 06.

Question O8: Please go through the description of goods under CTH
25280030 of Custom tariff under CTH 25280030, reproduccd as under:-

Description

Natura-l ca.lcium borates and concentrates thereof
(whether or not calcined)

Please also go through the Sr.No.l3O of Customs Notification No.50/2017
dated 30.O6.2017, wherein benefit of Customs Notifrcation No.5O/2017 dated
30.06.2017, which provides for NIL Basic Customs Duty is av:rilable only lor
the import of Natural Borates (Boron Ore) and not ava able for its
concentrates falling under heading 2528 of Customs Tarilf and offcr your
comments.

Answer:- I have also gone through the description of goods under CTH
2528OO3O of Custom tariff under CTH 25280030, reproduccd as above. I havc
a-[so gone through the Sr.No. 13O of Customs Notification No.50/2017 dated
30.06.2017 , wherein benefit of Customs Notification No.50/2017 dated
30.06.2017 has been given. I want to reiterate my earlier answer that we are
not technica-l persons. It is being classihed so because our supplier claims as
per their all documents that Ground Colemanite, B2O3 4Oolt, Natural Boron
Ore is to be classified under CTH 2528OO9O and we arc simply classifying
under the same heading since long and claiming the bencfit of notification.

Question 9: Whether the goods imported by you i.e. Ground Colemanite
(B203 4Oo/;) Natural Boron Ore is Calcium Borate or Not?

Chapter
Head

Unit Rate of
duty

252A NATURAL BORATES AND CONCENTRATES
THEREOF (WHETHER OR NOT CALCINED), BUT
NOT INCLUDING BORATES PREPARED FROM
NATURAL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCULATED ON THE DRY WEIGHT

2s280030 KG lOVo

Answer:- As per my knowledge it is not a Calcium Borate
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16. Dunng invcstigation of a similar enquiry by D.R.l., Surat in respect of
import of "ULtrXITE" dcscribed as "ULEXITE BORON ORE" manufactured bv
same produccr M/s Etimaden, Ttrrkey and supplied through same trader M/s
Asian Agro Chemicals Corporation, UAE, it was found that said product i.e.,
"ULEXITE" is a conccntrated product of natural Boron Ore. The said
investigatron in respect of import of "ULEXITE" described as "ULEXTE BORON
ORE" by M/s Indo Borax and Chemicals Ltd,302, Link Rose Building, Linking
Road, Near Kotak Mahindra Bank, Santacruz West, Maharashtra had been
completed resulting in rssuance of the Show Cause Notice no. DRI/AZU/SRU-
06l2O2O llndo-Borax derted 16l 12l2O2O). M /s Pegasus Custc,ms House Agency
R't. Ltd., CFIA of M / s lndo Borax and Chemicals Ltd wide letter dated
O3.O7 .2O2O had submitted copies of import documents of M/ s Indo Borax
rvhich included thc tcst report of ULEXITE' supplied by M/s Etimaden, T\rrkey
showing the description of the goods supplied as:-

"Uleite, Concentrated, Grctnular, In Bulk 3_l25mm"

16.1 The Show Cause Notice issued by DRI mentions that the test report of
the consignment imported as 'ULEXITE BORON ORE'was obtained and as per
Test Report of Chemical Examiner, Grade-I, Central Excise & Customs
Laboratory, Vadodara all such imported items were 'processed mineral Ule:ote'
(as per Show Cause Notice no. DRI/AZU/SRU-O6 /2O2O llnd.o-Borax dated
16 I l2l2O2O\; that as per the literature available at site of M/ s Etimaden,
ULEXITD Granular is a refined product having lesser concentration of B2O3
i.e., 30% in comparison to their product "Ground Colemanite" which is having
minimum concentration of B2O3 at 4Oo/o. Hence, it is clt:ar that "Ground
Colemnite" is a more rchned and concentrated product and the test report of
the producer in case of "ULEXITE" declared it as concentrated product and the
presence of highcr nkage of B2O3 makes it more concentrate. However, no such
tcst rcport of the producer M/s Et-rmaden has been discloseci by M/s Quantas
in prcsent case through e-sanchit portal/customs departrnent

17.l [n vicw of the discussions in aloresaid paras, it also appeared that M/s.
Quantas imported Ground Colemanite B2O3 4Oo/o for manulactunng Ceramic
Glaze Mixture commonly known as Frit by using irnported Ground Colema-nite

as such without any processing as the imported item itself was processed
outcome of 'Boron Ore' and did not require any furt[er processing for the use rn
the manufacture of Ceramic Glaze Mixture or "Frit". Shri Pradip Kumar P Patel,
Director of M/s. Quantas Glass & Ceramic Pvt. Ltd., in his statement dated
O2.11.2O2O has also accepted that they are using irnported Ground
Colemanitc as such without any further processing for the malufacture of
'Frit'.

17.2 In view of the discussions in aforesaid paras, it further appeared that
the term "Ore" is a naturally occurring raw and native mineral which a-re

produced by mines and contain various foreign material ald impurities. Ore is
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17, ln vicw of the discussions in the aforesaid paras, it appeared that M/s.
Quantas were engaged in import of Ground Colemanite, B2O3 4ook produced
by M / sEtimaden, T\rrkey. The said product was irnported liom United Arab
Emirates arld supplicd by M/s Asian Agro Chemical Corporation. M/s.
Quantas classifred Ground Colemanite, B2O3 40yo under CTH. 2528O090 of
Customs Tariff Act, 1975 declaring the same as Natural Boron Ore and availed
excmption from payment of Basic Customs duty as per Sr. I 13 of Customs
Notification No.l2l2OI2-Cus dated 77.O3.2O12 as amended vide Notification
No 2812015-Cus dated 30.04.2015 and Sr.13O of Customs Notifrcation No.

50l2Ol7 dated 30.O6.2017 for period from 01.04.2015 to 30.06.2017 and
07 .O7 .2017 to 26.1 l.2O2O respectively.



extracted from the earth through mining and treated or refined to extract the
va1uable metals or minerals. The "Ore Concentrate" is dressed ore obtained by
passing through the physical or physic-chemical operation viz clcarring,
washing, drying, separation, crushing, grinding, etc. Natural Ore which was

extracted from the mines though might have predominancc of a particular
mineral but do not consist of any particular mineral alone. It is a naturally
occurring raw and native mineral which are produced b.y mines ald contain
various foreign matenal, impurities and other substances and as such not
suitable for further operations. Ore is extracted from the eeLrth

through mining and treated or refrned to extract the valuable meta-ls or
minerals to make it usable. The "Concentrate" is the form or ores from which
part or all of the foreign matters have been removed and obtained by passing
through the physica.l or physic-chemical operation viz clealing, washing,
drying, separation, crushing, grinding, etc. Therefore, it appeared from the
above that Natural Ore consists of various minerals and othcr minerals and
substances and therefore as such it cannot be directly used for alry further
manufacturing. Whereas concentrate is form, from .,r,hich part or a-11 of the
foreign matters have been removed.

17.3 ln view of the discussions in aforesaid paras ancl dctails avarlable on
website of Etimaden, Trrrkey, it appeared that Colemanite is one of most
important Boron minerals in commercial terms which are found in Emet,
Bigadiq and Kestelek deposits of Turkey and mined by Etimaden. The B2O3
content of the Colemanite ore mined by Etimaden from open quarry is betwcen
27%-32%. Boron minerals i.e. Colemanite are made usable and va-luable by
Etimaden by using various mining methods which are cnriched by physical
processes and converted into concentratcd boron products. Mined Colemanite
goes through the processes of enrichment grinding in hi-tcch concentrator
facilities available with Etimaden and by this process conccntrated Colemanite
is produced. Further, by this process the mined Colemanitc ore having B2O3
ranging between 27o/o-32o/o has been enhanced to procluce Colemanite Ore
Concentrate which is sold as Ground Colemalite having B2O3 4O%o. The
content of B2O3 has also been confirmed as 47.60/,.' and 37.62o/o by CRCL,
Vadodara and CRCL, New Delhi respectively. Thus, Ground Colelnanitc is ar.

concentrated product of Colemalite produced by enrichmcnt in Concentrator
Plant and after passing through crushing and grinding proccsses packed in
bag and sold in powder form. CRCL, Vadodara and CRCL, New Delhi also
confirmed the form of sample grinded and crushed powder. Further, M / s.

Etimaden also categorizcd Ground Colemarrite as refined product at thcir
website. Thus, Ground Colemanite B2O4O% produced by Etimaden is Ore
Concentrate.

17.4 lt also appeared from the above discussions at para 16 that if the
producer's test report (for thcir product 'ULEXITE) dcscribe their product of
lesser concentration as 'concentrated', then the test repor:ts which zre bcing
supplied by M/s. Etimaden with all its consignments, have not been disclosed
to ttte Customs department with intent to claim the consignment as 'Natural
Boron Ore' for availing the exemption bcnelits undcr Sr. No. 113 of the
Notification No.72l2Ol2-Cus dated 17.O3.2012 (upto 30.O6.2O17) and Sr. No.
130 of the NotihcaLion No.5O/2017-Cus dtd- 30.06.2017 (from Ol.O7.2Ol7
onwards).
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17.5 It appeared that M/s. Quantas classihed Ground Colemanite (B2O3
40%) Natural Boron Ore as "Others" undcr CTH 2528OO9O o[ the Customs
Tariff Act, 1975. Further, it also appcared that Ground Colemanitc was
Natural Calcium Borate and sepa-rate entry of item havrng description Natural
Calcium Borates a:nd concentrates thercof is avarlablc at C'lH 25280030 of
Customs Tariff Act, 1975. Hence, appropriate classification of Ground



Colcmanite is CTH 25280030 of Customs Tariff Act, 1975. Thus, M/s.
Quantas have wrongly classified Ground Colemanite lB2O3 4oo/o) under CTH
2528OO9O of the Customs Tariff Act, 1975 which was required to be re-
classified undcl CTH 252AOO9O of the Customs Tariff Act. 1975.

17.6 IL also appeared that as per Sr.No. 1 13 of Customs Notification
No.l2l2Ol2-Cus dated ).7.O3.2012 as amended vide Notification No 2812015-
Cus datcd 30.04.2015 and Sr No.13O of Customs Notification No.5O/2017
dated 30.06.2017, the NIL rate of Basic Customs duty has been prescribed on
the goods i.c. Boron Ore falling under Chapter Heading 2528 of the Customs
Tariff Act, 1975. From the Chapter Heading 2528 of the Customs Ta,riff Act,
1975 it is noticed that Natural Borates and Concentrates thereof fall under the
said Chaptcr Heading. Thus, from simultaneous reading of Sr.1 13 of Customs
Notification No.l2l2Ol2-Cus dated 17.O3.2O\2 as amended vide Notification
No 2812015-Cus dated 30.04.2015 and Sr.No. 130 of Customs Notificatron
No.50/20I7 datcd 30.06.2017 and corresponding description of goods, it was
noticed that excmption had been given only to Boron Ore and not to
conccn trate of Boron Orc.

17.7 h further appeared that M/s. Quantas imported Ground Colemanite,
B2O3 4O'k declaring it as Natural Boron Ore and clearing the same under
the jurisdiction of t.I.e Customs Commissionerate of Ahmedabad from Aprrl,
2O15. The Bills of Entry filed by M/s. Quantas for tJ e period from 06.OI.2016
lo 18.07.2019 have been assessed frna-Ily. After initiation of inquiry, the Bills
o[ Entry filcd by M/s Quantas from 27.04.2020 have been assessed
provisionally and M / s. Quantas has paid Basic Customs duty @ 57o as per
Sr.No.12O of Notification No. 50/2017 dated 30.06.2017.

18. It appeared that imported goods declared as "Ground Colemanite (B2O3
4O7o) Natural Boron Ore" by M/s. Quantas appeared to be a concentrate of
Natural Calcium Borate however M / s Quantas had mis-declared the
description as "Ground Colcmanite (8203 4oo/ol Natural Boron Ore" instead of
" Concentrates of Natutral Calcium Borate " or " Concentrates <>f Boron Ord' and
wrongly clarmcd and avarled the benefit of exemption knowingly and
deliberately with intention to evade Customs duty from payment of Basic
Customs dul.y as pcr Sr.No. 1 13 of Customs Notification No.12/20I2-Cus
dated 17.O3.2o72 as amended vide Notifrcation No.28/2015-Cus dated
30.04.2015 and Sr. No.l30 of Customs Notification No.5O/2017 dated
30.06.2017 lor period from 06.01.2016 to 3O.06.2017 and 07.O7.2O17 to
26.11.2020 rcspcctivciy by declaring Ground Colemanite, B2O3 4Oo/o as Boron
Ore as thc cxcmption was available only to Boron Ore knowingly and
deliberately with intention to evade Customs duty arnounting to
Rs.1,00,42,433/- as detarled in Annexures A-I, A-2, A-3, A-4, A-5 & A-6 for
the period 20 l5- 16, 2016-17 , 2017 - La, 20la-19, 2Ol9-2O and 2O2O-2 I [up to
26.11.20201 respectively. The fact that Ground Colemanite B2O3 4OYo

imported by thcm are in fact concentrate of Natural Calcium Borate which is
clearly evidcnt from the process ancl literaturc discussed by Fltimaden on their
website in rcspect of Ground Colemanite wherein they have clearly stated that
after mining from opcn query, enrichment in Concentrator P].ant has been
done arrd enhanced content of B2O3 fror;:. 27oh-32Yo to rna}<e it usable and
after passing through crushing and grinding processes, were packed and sold
in powder form. Therefore, M/s. Quantas despite l,mowing that the goods

declarcd as Boron Ore imported by them were in fact Ore Concentrate,
wrongly claimed ald availed the beneflt of the above mentioned notification
which is available only to Boron Ore. By the aforesaid ar;ts of willful mrs
statement and suppression of facts, M/s. Quantas hacl short-paid the
applicable Customs Duty and other allied duties/taxes by way of deliberate
mis-rcpresentation, w'illful mis-statement and suppression of facts in order to
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evade the differential duty leading to revenue loss to the government
exchequer. Also, the subject imported goods appeared to be classifiable under
tariff item No. 25280030 whereas the importer appeared to have wrllfully mis-
classified the sarne under tariff item no.2528O090. It appeared that it was not
the case where importer was not aware of the nature and appropriate
classification of goods. However, the importer had willfully mis-declared the
description to evade pa).rnent of Custom Duty and also mis-classified the
goods to evade payment of Customs duty by sclf-assessing the same under
CTH 25280090 claiming the benefit of Customs Notification No.50/2017 dated
30.06.2017 (Serial No. 13O), paying NIL BCD, as the sard goods appeared to be
'Concentrates of Natural Borate'instead of 'Natural Boron Ore'. Hence, the
provisions of Section 2a@l of Customs Act, 7962 for invoking extended period
to demand the evaded duty was clearly attracted in rhis case. The differential
duties on imports were liable to be demanded and rccovered from them under
Section 2a$l of Customs Act, 1962 along with applicable interest under
Section 28AA of Customs Act, 1962.

19. It appeared that M/s. Quantas classilied Ground Colemanite (8203
40%) as Natural Boron Ore under "Others" CTH 25280090 o[ Customs Tariff
Act, 1975 whereas, Ground Colemanite is Natural Czrlcium Borate and
separate entry of item having description of Natural Calcium Boratcs and
concentrates thereof was available at CTH 252aOO3O ol Customs Tarilf Act,
1975. Hence, appropriate classification of Ground Colemanite is CTH
25280030 of Customs Tariff Act, 1975. Thus, M/s. Quantas havc wrongly
classified Ground Colemalite (8203 4O%) under CTH 252aOO9O of Customs
Tariff Act, 1975,which is required to be rejected and appropriately to be
classified under CTH 25280030 of Customs Tariff Act, 1975.

20. Section 1 14A of Customs Act, 1962 provides for penalty for short lc'"y
or non-lely of duty in certain cases. "Where the duty has not been levied or
has been short levied or the interest has not been charged or paid or has bcen
part paid or the duty or interest has been erroneously refunded by reason of
collusion or any willful mis-statement or suppression of facts, the person who
is liable to pay t}re duty or interest, as the case may be as amended under
Section 28 shall a-lso be liable to pay a penalty equal to the duty or intcrcst so
determined". In this case, the mis-declaration o[ description and classificzrtion
was intentionally made and the importer also appeared liable to penalty under
Section 114A of the Customs Act as short payment of duty was on account of
/due to reason of willful mis-statement or suppression o[ facts on the part of
importer. The importer also appeared liable for penalty under Scction 114AA
of the Customs Act, 1962 as test report of the produccr M/s Etimaden has not
been disclosed by M/s- Qua,ntas through c-sanchit portal of thc dcpartmcnt
with intent to wrongly avail exemption from pa],.rnent of Customs Duties.

2O.1 M/s. Quantas had importcd 5472MTS totally va.lued at
Rs.18,27,O7,77 0/- of Boron Ore Concentratc and wrongly claimed and availed
the benefit of exemption from payment of Customs duty as per Sr.No.113 of
Customs Notification No. 12 /2O12-Cus dated 77 .O3 .2012 as amended vide
Notihcation No 28/2O15-Cus dated 30.04.2015 and Sr. No.i30 of Customs
Notification No.50/2017 dated 30.06.2017 for period from 06.01.2016 to
12.06.2017 and 07.O7.2017 to 26.71.2020 respectively by declaring Ground
Colemanite, B2O3 4oo/o as Boron Ore as the exemption was available only to
Boron Ore. Further, goods *.eighing 5472MTS totally valued at Rs.
14,27,07 ,77O / - which were not available for seizure had been imported in
contravention of the provisions of Section a6$l of the Customs Act, 1962. For
these contraventions and violations, the said goods fall undcr the ambit of
smuggled goods within meaning the Section 2\39) of the Customs Act, 1962
and hence appeared liable for confiscation under the provisions of Section
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111(m) of thc Customs Act, 1962 in as much as wrongly clanming and availing
the benefit of Sr.No.113 of Customs Notification No.l2l2O\2-Cus dated
17.O3.2O12 as amended vide Notification No.28/2015-Cus dated 30.04.2015
and Sr.No. 130 of Customs Notification No.5O/2017 dated 30.06.2017 and the
importcr have wrongly clarmed the goods imported to be ores and the importer
is liable for pcnalty under Section 112(a) & (b) of the said Act for such acts of
contraven tion .

2L. Shri Pradipkumar P Patel, Director of M/s Quantas Glass & Ceramic
R/t. Ltd., was rcsponsible for import and he knowingly with intention to evade
customs duty wrongly cla-rmed and availed the benefrt of exemption from
payment of Customs duty as per Sr.No.113 of Customs Notification
No.72l2Ol2-Cus datcd 17.O3.2O1.2, as amended vide Notihcation No

28/201S-Cus dated 30.04.2015 arrd Sr.No.13O o{ Customs Notification
No.50/20 l7 dated 30.06.2017 and. Shri Pradipkumar P Patel, Director of M/s
Quantas Glass & Ceramic Pvt. Ltd., contravened the provisions of Customs
Act and failed to comply with provision of Customs Actthereby rendered
himself liablc for pcnalty under Section 112(a) & (b). Section l l4AA and
Section 1 17 of the Customs AcL, 1962.

22. Thcrcfore, a Show Cause Notice F.No. VIII/ 10-

08/Pr.Commr/ O&"AI2O2O-21 dated 28.12.2020 was issued to M/s. Quartas
Glass & Ceramic B/t. Ltd. , Survey no. 497 I 1, 396 / 1 Vill.-Achool, Amod.
Bharuch caJled upon to show cause to the Principal Commissioner of
Customs, Ahmedabad as to why:-

(i) Thc classihcation of tariff item 25280090 declared as "Ground
Colemanite lB2O3 4O'/,) Natural Boron Ore" given rn tl:e Bills of
Entries, as mentioned in Annexures A- I, A-2, A-3, A-4, A-5 & A-6 to
thc Show Causc Notice should not be rejected and the goods be
correctly classihed under tariff item No. 25280030 as "NaturaL

Calcium Borate and concentrates thereof';

(ii ) The exemption of Basic Customs Duty (BCD) under (i) Notification
No. 12l2O72-Cus dated 17.O3.2O12, as amended (Sr.No.I 13) (til1
30.06.2ol7l and (ii) Norification No.50/2017-Cus dated 30.06.2017,
as amended (Sr. No. 13O) lO7.O7.2Ol7 onwards) should not be

disallowed;

(iii) Diffcrcntial Customs duty amounting to Rs.1,OO,42,4331- (RuPees
One Crore Forty Two Thousand Four Hundred Thirty Three
Only) as detailed in Annexures A-1, A-2, A-3, A-4, A-5 & .4-6 and
consolidated at Annuexure-A7 to the Show Cause Notice. lenable on
Boron Ore Concentrate imported by declaring as Boron Ore should
not be demanded and recovered from them under Sectron 2a$) ol
thc Customs Act, 19621

(i") Thc goods having assessable va-lue of Rs.18,21,O7,77O1- imported
by wrongly clarming as Boron Ore as detailed in Annexures A- 1, A-2,
A-3, A-4, A-5 & A-6 to the Show Cause Notice should not be held as

liable to confirscation under Secdon I I 1(m] of the Customs Act,
t962;

Intcrest should not be recovered from them on the differential
Customs duty as at (iii) above, under Section 28AA of the Customs
AcL,1962;

(")
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(vi) Penalty should not be imposed on them under Section 112(a)& (b) of
the Customs Act, 1962.

Penalty should not be imposed on them under Section 114A of the
Customs 4cL,1962.
Penalty should not be imposed on them under Section I14AA of the
Customs Act, 1 962.

("ii)

(vlll]

(rx) Penalty should not be imposed on them under Section 117 of the
Customs Act,I962

(x) Protest lodged by them should not be vacated and Customs Duty of
Rs.13,16,8a9/- paid under protest towards thcir differential duty
liability should not tre adjusted against their total differential duty
liabilities.

23. Further in Show Cause Notice No.VIII/ 1O-O8/O&A/2O2O2| dated
2A.12.2O2O Shri Pradipkumar P. Patel, Director of M/s. Quantas Glass &
Ceramic R/t. Ltd., Survey no. 497 ll, 39611 Vill.-Achool, Amod, Bharuch was
also called upon to show cause to the Prrncipzrl Commissioner o[ Customs,
Ahmedabad as to why:-

(') Penalty should not be imposed on him undcr Scction I12(a)& (b),

Section 114AA and Section 117 of the Customs AcL. 1962.

24. Written submission: Advocate of the importer filcd r.r,ritten submission
date 0 I.O3.2024 on behalf of Importer ernd its Dircctor Shri Pradrpkumar P.

Patel wherein they interalia stated as under:

24.1 As per the Orders of the Hon'ble Tribunal, the matters have to be
re-considered in the light of Test Reports of CRCL, New Delhi and the
judgments relied upon by the Importers:

24.1,1 That the Honble Tribunal has categorically hcld that question of going
to Wikipedia and Websites to ascertain the meaning of thc term "Ore" does not
arise since the goods have been tested and on test CRCL, New Delhi has
reported tltat the goods are Boron Ore; that the Honble Tribunal has held
that the matter has to be decided in the light of the said Test Rcports of CRCL,
New Delhi; that since the Test Reports of CRCL, New Delhi categorically report
that the goods are Boron Ore, the benel-rt of the exemption cannot be denred
by holding that the goods are not Boron Ore.

24.L,2 That the Hon'ble Tritruna.l has held that thc issue whether Ore
continues to be Ore aJter removal of impurities is considcred and decidcd by
the various judgments relied upon by the importers; that as per thc sard
judgments, w'hich are referred to herein after, Ore does not cease to be Ore by
mere .reason of removal of foreign particles and impuritrcs; that as per the
directions of the Hontrle Tribunal, the matter has to be decided in the hght of
the sard judgments, it would fo11ow that the goods do not cease to be Orc by
reason of removal of the foreign particlcs/ impuritres and hence cannot be
denied the exemption granted to Boron Ore; that thc Test Report of CRCL,
New Delhi, relied uoon in the Show Cause Notice itself clearlv establishes
that the imDo rted goods are "Boron Ore" and therefore covered under Sr.

Page 21 of 51

No.l13 of Notification No.I2l2OL2-Cus and Sr.No.13O of Notification No.
5O/2O 17-Cus.:



24.L.3 Thar Sr.No.I 13 of Notification No.12/2012-Cus and Sr. No.130 of
Noti[rcatron No.50/2017-Cus, both granted exemption from basic customs
dut), to "Boron Ores" falling under Customs Tariff Heading 2528 that
therefore, the only two quesdons which have to be ansrvered are whether the
rmported goods fall under Customs Tariff Heading 2528 and rvhether the
imported goods arc a "Boron Ore". As regards the first question, it is not in
disputc that thc goods fall under Tariff Heading 2528 and that as regards tlre
sccond question, thc Test Report of CRCL, New Delhi, rr:lied upon in the
Notice, clearly cstablishes that the goods are "Boron Ore". Accordingly, the
goods were clearly eligible for excmption under the said two Notifications;

24.L.4 That \rery cvidcnce rclicd upon in the Show Cause Notice, namely, the
Tcst Report of CRCL, New Delhi, establishes that the imported goods are
"Boron Ore"; that the Test report of CRCL, New Delhi, categorically states that
on the basis of thc test carried out by CRCL and the available technical
literature, the sample is "Mineral Colemalite- a Natural Calcium Borate
(commonly known as Boron Ore); that it is s therefore clear from the said Test
Rcport that the goods arc Boron orc and therefore covered by Sr.No.1l3 of
Notilrcation No.l2l2Ol2-Cus and Sr. No.130 of Notification No.50/2017-Cus.

24.1.5 That, in rcsponse to letters addressed by SIIB, the CRCL. New Delhi
had by rciterated that the sample is "Mineral Colemanite- zi Natural Calcium
Boratc {commonly known as Boron Ore)" and that the sarnc is not calcined;
that srnce CRCL, Ncw Dclhi, which is an expert body, has reported on the
basis of test that thc importcd goods are "Boron Ore", it is not open to the
department to disregard the said Test Report of an expert and to contend to
thc contrary that the imported goods are not "Boron Ore": that they placed

rcliancc on following judgments, which hoid that Test Report of the CRCL,

New De1hi, which is art expert body, cannot be disregarded:
- H.P.L. Chemicals Ltd v CCE-2006 17971 ELT 324
- Orient Ceramics & Inds Ltd v CC - 2008 226\ ELT

48s (SC).

24.I.6 That it is settled law that goods described in an exemption Notification
have to bc interprcted as commonly understood by personr; dealing with the
samc; that CRCL, New Delhi, which is al expert testing authority, has on test
reported that the goods are Boron Ore as commonly known and therefore, the
goods calnot be denied the benefrt of exemption given by the Notifrcation to
"Boron Ore".

24.2 Question whether goods are classifiable under CTSH 2528OO9O or
CTSH 2528OO3O is irrelevant for the purpose of exemption Notification:

24.2.1 That there is no dispute regarding the fact that the goods are
classifrable under Hcading 252$ that since the Sr. Nos. 113 ald 130 of
Notifications Nos. t2/2012 and, 50l2Ol7 respectively, refer only to Heading
2528, it follows that for the purpose of claiming the exemption under the said
Sr. Nos. 113 and l3O, it is entirely irrelevant whether the goods fall under
Sub-Heading 25280090 or Sub-heading 2528O030. Therefore, the contenLion
in the Show Cause Notice that the said goods are correctly classifiable under
Sub-heading 25280030 is irrelevant and has absolutcly no bearing on the
eligibility to cxemption.

24.2.2 That the Show Cause Notices have proceeded on the erroneous
pre mise that thc cxe mption under Sr. No.113 of Notification No.12/2012-Cus
and Sr. No.130 of Notification No.50/2017-Cus is confined and restricted only
to "Natural Ore" i.e. naturally occurring raw and native mineral as obtained
from the minc and containing various foreign material, impurities arrd other
substances. According to the Show Cause Notices, if after extracting such
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Natural ore from the mine, it is subjccted to physical processes of rernoving

the foreign material, impurities and other substances, it ceases to be "Natural
Ore" and becomes "Concentrated Ore" and is not covered by the said Sr. No.

I 13 of Notifrcation No. 12/2012-Cus and Sr. No. 13O of Notifrcation
No.50/2017-Cus. The said basis for denying the cxemption is totally
untenable in law.

24.2.3 T};,at a bare perusal of the said Sr. Nos. I 13 and 130 of Notifications
Nos. 12l2Ol2-Cus and 50/2017-Cus respectively, wouid show that they cover
"Boron Ores" without any qua-lification or rcstriction and once the CRCL, New
Delhi has on test reported that the goods are "Boron Ore" as commonly
known, the benefit of the said exemption cannot be denied on the ground that
the said Boron Ore is not in its natural state as mined, but has been subjected
to the physical process of removing the foreign material, impurities and other
substances.

24.2.4 That there is no restriction or condition in the said Notrfications that
the Boron Ore should be in the state or condition in which it rs mined i.e. with
foreign particles, impurities and other substalces; that there is no stipulation
in the said Notifrcations that if the Boron ore is imported after removing the
foreign particles, impurities and other substances, it would not be entitled to
the exemption.

24.2.5 That by contending that the expression "Boron Ores" appearing in the
said Sr. Nos. 113 and 130, must be confined and restricted to Natural Boron
Ores i.e. Ore in the state and condition in which it is mincd without removing
the impurities/ foreign particles, the Show Cause Notice has committed the
error of reading into the Notification additional words ald conditions which
are absent in the Notification; that placed reliance on the following judgments
which hold that it is not permissible to read into the Notification, any
additional words or conditions/ restrictions which are not stipulated in the
Notification:

Inter Continental (India) v UOI - 2003 (154) ELT 37
(Gui)
Affrrmed in UOI v Inter Continental (tndia) - 2008
(226) ELr 16 (SC)

Kantilal Manilal & Co v CC - 2OO4 ll73) ELT 35.

24.3 With effect from l"t March 2OO5, the entry "Natural Boron Ore" in

24.3.1 That while the Notifications prior to ls March 2OO5, viz. Notifrcation
No.23/98-Cus (Sr. No.20), Notihcation No.20l99-Cus (Sr. No.22), Notifrcation
No,l6l2OO-Cus (Sr. No.5O), Notification No. 17l2001-Cus (Sr. No.54) and
Notification No.21/2OOO-Cus (Sr. No.57),a[ used the exprcssion "Natural
Boron Ore", wrth effect from l"t March 2005, by amending Notification
No.11/2005-CUS, the exprcssion "Natural Boron Ore" was rcplaced by the
expression "Boron Ores";

24.3.2 That the word 'Natural' which qualified Boron Ore in thc notihcations
in force prior to 1* March 2OO5 was consciously dropped by the amending
Notification 11/2005-Cus and subscquent Notifications Nos. 12/2012-Cus
and 50l2Ol7-Cus and the singuleu "Orc" was madc into plural "Ores". With
effect from l* March 2005, the exemption is availablc to all types of Boron
Ores and is not restricted or conhned to only Natural Boron Ore i.e. ore in the
condition in which it is mined; that the contention in Para I 6.3 of the Show
Cause notice that the exemption is available only to Natural Boron Ore, is
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clearlv crroncous in view of the dropping of the word Natura.l from the
Notifications u.ith effect from 1" March 2O05; that the contention thar the
goods should not be Conccntrated Ore and should be in the natura_l state in
which they are mined, without remova_l of forergn particles and such
contention is not tenable in view of the specific and conscious dropping of the
word Natural from the Notifications wrth effect from I$ March 2005;

24.4 Contentions in Show Cause Notice are contrary to the law laid down
by the Hon'ble Supreme Court and the Hon'ble Tribunal:

24.4.1 That the contention that the expression "Boron Ores" appearing in
the Notillcations means only the Ore as mined in its native state and does not
cover "Concentrated Ore" i.e. Ore from which foreign materials have been
removed, is plain11, contrafy to the decision of the Hon'ble Supreme Court in
the case of Mincrals & Metals Trading Corporation of India v UOI & ors- 1983
(13) ELT 1542 (SC), in which it is held that the term "Ore" carnot refer ro the
Ore as mined ald that the term "Ore" means Ore which is usable and
merchantable and as commercially understood;

24,4.2 That thc Honble Supreme Court has held that the term "Ore" cannot
be construed to mean the Ore as mined since the Ore as mined would be
mainly rock which in that state can neither be imported nor marketed; that
the Hon'blc Suprcmc Court has held that the Ore as mined has necessarily to
be subjected to the physical processes of removing the foreign palticles,
impurities and other substances by which it becomes concentrated and that
the ore does not cease to be Ore when it is thus concentrated and it is also
immaterial that it is imported in powder or granule form;

24.4.3 Thal thc contention in
ore on removal ol the foreign
contrary to thc said decision of
decisions of thc Tribunal, which
Cause Notice:

the Show Cause Notice that ore ccases to be
materials from it, is plainly erroneous arrd
the Hon'ble Supreme Court and the follow:ng
have been disregarded while issuing the Show

a) CC v Hindustan Gas & Industries Ltd - 2OO(; l2o2l ELT 6931

b)

This decision cxamined the scope of the term "Ores" appearing
rn Sr. No.10 of Notificatron No.5/98-CE dated 2-6-1998 and by
follolrng the aforesaid decision of the Honble Supreme Court in
the case of MMTC, held that the term "Ores" will cover
"Concentrated Ore". It was held that the term "Ore" rs the genus
and "Concentrated Ore" is a specie of Ore and therefore covered
by the tcrm "ore".
CC v Electro Ferro Allovs P. Ltd.- 2OO7 l2l7l ELT 3O2: In this

c)

decision it was held that the term "Ores" appearing in Sr. No.21
of Notification no.2l2OO2-CE dated 7-3-2OO2, covers
"Concentrated Ore" since the "Ore" is the genus and
"Cor-rcentratcd Ore'is a species of Ore. The aforesaid decrsrons in
MMTC and Hindustan Gas & Industries Ltd were flollowed in
this decision.
Shri Bhavani Minerals v CCE-2O19 13661 ELT 1041: In this
decision it was held that the term "Ore" appeanng in the
exprcssion "lron Ore fines" in exemption Notifrcation
no.62l2OO7 -Cus dated 3-5-2OO7 would cover Concentrated ore.
The aforesaid decisions were followed in this decision.

24.4.4 That the very definitions of "Concentrated Ore" relied upon in the
Show Cause Notice show that Concentrated Ore is purified ore or dressed ore;
that concentrated ore is therefore a specie of the Genus Ore as held by the
aloresaid decisions; that in the said decision of the Honble Tribunal in the
case of ShriBhavani Minerals, in Para 5.1 it is held that as per the HSN notes
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both ore and ore concentrate are ores and that the said HSN Notes do not
make any distinction between the two.

24.5 Contentions raised in the Show Cause Notice based on website of
EtiMaden which was not updated are untenable:

24.5.1 That the Show Cause Notice has in Paras 10.1.6 and 10.2 placed
reliance on website of EtiMaden to contend that as per the said website, the
B2O3 content of Colemanite ore mined from open quarry is between 27o/o -

32o/o and the Colemanite ore is made usable and valuable by EtiMaden by
using various mining methods which enriched by physical processes and
converted into concentrated boron products; that it is contendcd that by
processes of enrichment grinding in hi-tech concentrator facilities the mined
Colemanite ore having B2O3 ranging between 27%o-32o/o is enhanced lo 4oyo;

24.5.2 That by Certifrcate dated 1Sth February 2021, EtiMaden have clarihed
that the B2O3 content of their natural borates are not updated frequently on
their website since it changes with the nature of the ore vein operated; that
they have further clarihed that the boron lumps have B2O3 content ranging
frorn 38-42%o and these are simply powdered and no chemiczrl treatment is
done; that they have further clarifred that the Boric Oxide content differs in
every ore vein and that they give specification and certificate of analysis in
respect of each shipment.

24.5.3 That in the circumstances, the contentions raised in the Show cause
notice based on the website which was not updated, to the effect that the
B2O3 content in the mined Colemanite is only bctwcen 27 -32o/o is
misconceived and untenable I

24.6 Scope ofSr. Nos.113 and 13O of Notifications Nos. 12l2O12-Cus and
5O/2O17-Cus respectively cannot be determined by reference to other
entries in the Notifrcation:

24.6.L Th.ar the scope of the expression "Boron Orcs" appcaring in Sr.No. 1 13
of Notifrcation No.72l2Ol2-Cus and Sr. No. I30 of Notification No.50/2017-
Cus cannot be determined by refcrence to other entrics in the sard
Notifrcations; as laid down in the following judgments, each entry in a
Notihcation is a distinct, separate and self-contarned exemption ald the scope
of arr entry in the Notifrcation has to be determined indepcndently based on
the words/terms used therein and not by comparison with or reference to the
terms of some other entry in the Notificatron:

Tata Tea Ltd v CCE - 2OO4 (164) DLT 3 15
Indian Oil Corporation v CCE - 1991 (53) ELT 347.

24.6.2 T}lat in view of the decisions of the Honble Suprcmc Court and the
Hon'ble Tribuna-I, the expression "Boron Ores" appearing in Sr. No.113 of
Notification No.l2l2Ol2-Cus and Sr. No.13O of Notihcation No.50/2017-Cus,
is on its own terms to be considered as wide enough to cover the Ore, which
after mining has been purified by removal of foreign matter, it is immaterial
that the said Sr. Nos.l13 and 130 do not spccifically mention Concentrated
Ore; that in respect of Boron Ores, the scope was rvith cffect from 1* March
2005 specifrcally broadened and widened by consciously dropping the word
Natural and by making the singular "Ore" into plurzrl "Orcs"; that the scope of
entry relating to Boron Ores cannot there[ore bc restricted by comparison wrth
other entries in the Notification;

24.7 Reliance placed on proceedings in respect of Indo Borax and
Chemicals is misplaced:
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24.'7.1 That the relialce placed in thc Show Cause Notice on the proceedings
in case of another importer viz. lndo Borax and Chemica.ls is totally untenable
in law; that the goods imported by the said importer were Ulexite which are
not the goods imported in the present case and therefore, no reliance can be
placed on the proceedings in the said case of import of Ulexite even though tlle
supplier and produccr werc the same as in the present case; that moreover,
every case has to bc examined on its own ments and on the basis of evidence
available in the case in question; that the present case cannot bc decided on
thc basis of cvidencc available in some other case and that roo in respect of a
product different lrom that in the present case.

24.8 Larger period of Limitation inapplicable in the present case:

24.8.1 That without prejudice to the aforesaid submissions. in any event, the
Shorv Causc Notice is pa-rtly barred by time, harrng been served a-fter the
expiry of the limitation period of two ycars specified in Section 28(1) of the
Customs Act 1,962: that to the extent the Show Cause Notice extends beyond
thc normal period of limitaLion of two years provided in Section 28 (1) of the
Customs Act 7962, the same is therefore barred to that extent.

24.a.2 That the larger period of hmitation of five years specifred under
Section 2al4) of the Customs Act 1962 is inapplicable in the present case
si.nce there is no collusion or wrlful mis-statement or suppression of facts on
part of thc importcr; that the larger period of limitation under Section 2a\al of
the Customs hcL 1962 had been invoked in the Show Cause Notice on the
totally untenable ground tiat the imporeter had willfully mis-stated t-he

classification of the imported goods for claiming the benefit of the said
Notihcations arrd that in the Bills of Entry the Appellant willfully mis-stated
the goods to be Ground Colemanite B2O3 4Oo/o Natura.l Boron Ore instead of
Conccntrate of Ore:

24.8.3 That it is scttled law that claiming of a particular classification or
Notihcation is a matter of belief on the part of the importer and, the claiming
of a particular classification or exemption Notilicatron does not amount to mis-
dcclaration or willful mis-statement or suppression of facts.

24.8.4Tha1 the importer had correctly the described the goods in the Bills of
Entry as Ground Colemanite B2O3 4O"h Natural Boron Ore which they indeed
are as evident from the Test Report of the CRCL, Delhi which the Department
is rclying upon in thc said NoLicc; that as laid down in the following
judgments, thc clarming of a particular classification or Notification wtth
which the department subsequently disagrees does not Eunount to mis-
declaration or willlul mis-statement or suppression of facts:

Northern Plastic Ltd v Collector - I998 (101) ELT 549 (SC)

CC v Gaurav Enterprises - 2006 (193) ELT 532 (BOM)

C. Natwarlal& Co v CC - 20 12 -T[OL-2 17 1 - CESTAT-M UM
S. Rajiv & Co. v CC - 2Ol4 (3021 ELr 4r2
Lewek Altair Shipping Pvt. Ltd. v CC -2019(366) ELT318 (Tri- Hyd)
Upheld in 2019 (367) ELT A328 (SC)

24,A.5 That a number of Bills of Entry were assessed by the proper officer
of customs and were not system assessed; that as t:vident from the
trxarnination Order in respect of such Bills of Entry, one of the Mandatory
Compliance Requirements Examination Instructions was t.o "VERIFY THAT
THE GOODS ARE BORON ORES" for the purpose of exemption under Sr. 113

of Customs Notification No. l2l2Ol2-Cus dated 17.O3.2O L2 and under Sr.

I30 of Customs Notification No. 50/2O17 dated 30.06.11017; that it is
therefore clear that the issue whether the goods are Boror Ores or not was
specifically examined in the case of number of Bills of Entry and the

Page 25 of 51



exemption benefit was extended by the proper officer of customs aJter such
verifrcation/ examination and accordingly, it cannot be said that there was
any willful mis-statement or suppression of facts on our part; that when the
proper ofhcer of customs has in a numbcr of Bills of entry extended the
exemption after verifrcation and satisfaction that the goods were Boron Ores,
the larger period of limitation calnot apply merely because the department
subsequently entertains a different view on the scope of tl.rc Notihcation.

24.A.6 That when tJle goods are declarcd to be Ground (i.e. Powdered)
and also examined and verified by the proper ofhcer of customs, it was known
to the assessing ollicer that the Ore was not imported as mined; that the
assessing officer however granted the exemption on the corrcct understanding
that Concentrated ore is also Ore; that merely, becausc subsequcntly the
department has changed its view that Ore must mean only Orc as mined, that
cannot constitute willful mis-statement or supprcssion of facts.

24.1lSection 111(m) of the Customs Act 1962 has no application:

24.Ll.L That the contention that thc goods arc liable to confiscation on the
ground that the importer had allegedly mis-classificd thc same and/or
allegedly claimed wrong exemption, is totally unsustainable in law; that the
goods had been correctly described in the Bills of Entry and there was no mis-
declaration as regards the description, value or other particulars of the goods;

24.L1.2 That mere claiming of al allegcdly incorrect classification or
notification does not attract the provisions of Scction 1 I 1(m) of thc Customs
Act 7962; that Section 1 I I (m) is attractcd only whcre thc goods do not
correspond to arry particular mentioned in the Bill of Entry and claiming of a
pa-rticular classification or Exemption notification is not a statemcnt of any
particular of the goods as explained hereinabove;

24.L2 Redemption fine cannot be imposed since goods were neither
seized nor are available for confiscation:

24.L2.1 That wrthout prejudice to the aforesaid submissions, in arry evcnt, no
redemption fine can be imposed since the goods were ncithcr seized nor are
available for confiscation; that no redemption hnc c:rn be imposed in respect of
goods which were not seized and which were not available for conhscation as
laid down in the following decisions:

- CC v Fincsse Creation lnc- 2009 (248) ELT 122 Borrr

- upheld in Commissioner v Finesse Crcation lnc-20IO (255) ELT A120
(SC)

- Commissioner v Sudarshan Cargo P. Ltci 2010 (258) trLT 197 (Bom)

- Chinku Exports v CC - 1999 (112) ELT 4oo

- upheld in Commissioner v Chinku Exports- 2005 (184) ELTA36 (SC)

- Shiva Kripa Ispat P. Ltd v CC - 2OO9 (235) ELT 623-Tri-LB upheld in
Commissioner v Shiva Kripa Ispat P. Ltd -2015 (318) ELT A259 (Bom)

24.13 No penalties are imposable:

24.L3.1 That no penalties can bc imposcd under Section 1 l4A and Scction
117 of the Customs Act, 1962; that there has been no collusion, wilful mis-
statement, suppression of facts or false declaration on part of the importer
and that therefore no penalty can be imposed under Section 114A of the
Customs Act 1962; that as explained above, the goods are not liable to
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conlrscation under Scction 1i1(m) olthe Customs Act 1962, no pena_lty carl be
imposed under Section 117 of the Customs Act 1962; that rt is sertled 1aw as
laid down in the following judgments that claiming of a particular
classification or Notifrcation with which the department does not agree does
not justify impositron of penalty:

C. Natwarlal& Co v CC-2O72-T|OL-2I7 7-CESTAT- MUM

S. Rajiv & Co. v CC - 2O).4 (3O2) ELT 412

I(orcs (Indra) l-rd. 2019(5) TMl 922

25. Personal Hearing: Personal Hearing was fixed on O1.O.3.2O24 for M/s.
Quantas Glass &Ceramics Pvt. Ltd. and its Director Shri Pradeep Kumar
P.Patel. Shri .1. C. Pate1, Advocate, on behalf of the importer ald its Director
attended the Personal Heanng held on O7.O3.2O24 wherern he reiterated
snbmission dated 01.03.2O24 and also submitted the compilation of the
provisions and casc Iaws.

26. Findings: I have carefully gone through the Show Cause Notice dated
28 .I2 .2O2O ,written submission dated O1.O3.2O24,relevant provisrons of law
and various dccisions relied on by the advocate in their submission on behalf
oi M/s. Qualtas Glass & Cerarnics Pvt. Ltd. ald its Director Shri
Pradccpkumar P. Patel and records of personal hearing held on O1.O3.2024.

27. This denovo procecding has been initiated consequent to the CESTAT's
Final Order No A/10118-1013412023 dated 25.01.2023 in respect of Appeal
No. C/10090/2O22 and CllOOgll2O22 frled by M/s. ()uantas Glass &
Ccramics Pvt. Ltd. and its Director Shri Pradeepkumar P.Patel respectively.
Rclcvant Para of CESTAT's Final Order No A/ 101 18- 1013412023 dated
25.O1.2023 is re-produced:-

"O4. We ha.ue carefullg considered the submission made by both the sides and
perused tLrc records. We find that exemption under the afore:;oid notifi.cation is
proued to good.s uiz. 'Boron Ore'. From the perusal of tlrc findtng of ctdjudicating
autlrcitg, the test repoft of the product shous that the goctds is 'Boron Ore'
Itouteuer, the sanLe obtained ofier remoual of impurities. The adjudicating
autltoitg has relied upon Wikipedia and \\/ebsite for the meaning of 'Ore'. In our
considered uietu, ulrcn the test reports are auailable on recortT, there is no need
to go to the uebsite and. Wikipedia. Whether the goods tuill rczmain as Ore afier
remoual of impurities has been considered in uaious judgement cited bA the
appellants. Hotueuer, the adjudicating authoitg has not pr.operlg considered
uaious defence submission made bg the appellants and the judgements relied
upon bg the appellants.

05. Accordingly, ue are of the uieut that matter needs to oe reconsidered in
the light of tlrc test reports and judgements relied upon bg the appellont. All the
issues are kept open. Impugned orders are set aside. Appeo.ls are allou.ted bg
tuag of remand to the adludicating authoitg. "

28. Issue for consideration before me in this denovo proceeding are
as under:-

28.1 Whether the goods imported by M/s. Quantas Glass & Ceramics F\t. Ltd
under their Bills of Entry as mentioned in Annexure A- 1, A-2, A-3, A-4, A-5, A-
6 oI the Show cause Notice, declared by them as "Ground tlolemanrte (B2O3
407o) Natural Boron Ore" classified under Customs Tariff Item No. 25280090
should be rejected and the goods be classified under tariff item No. 25280030
as "Natural Calcium Borate and concentrates thereof'?
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28.2 Whether the exemption of Basic Customs Duty (BCD) undcr (i)

Notification No. 72l2Ol2-Cus dated 17.O3.2012, as amended (Sr. No. 113) (till
30.06.2O17]r and (ii) Notification No.50/2017-Cus datcd 30.06.2017, as
amended (Sr. No. 130) (01.07.2017 onwards) should be disallowed?

28.3 Whether the goods imported by M/s. Quantas Glass & Ccramics Pvt. Ltd
under their Bills of Entry as mentioned in Annexure A- l, A-2. A-3, A-4, A-5 &
4-6 of the Show cause Noti.ce are liable to confiscation or othcrwise?

2E.4 Whether M/s. Quantas Glass & Ceramics Pvt. Ltd are liablc to pay the
differential anount of Customs Duty, as detailed in mentioned in Annexure A-
1, A-2, A-3, A-4, A-5 & A-6 of the Show Cause Notice under Section 2aF\ of
the Customs Act, 1962 and whether they are also liablc to penalty under the
provisions of Section 112(al/112 (b), 114A, 114AA and Section 117 of the
Customs Act, 7962?

28.5 Whether, Penalty under Section 112(a) & (b), Section 114AA and Section
I 17 of the Customs Act, 1962 should be imposed on Shri Pradipkumar P.

Patel, Director of M/s Quantas Glass & Ceramics Pvt. Ltd or otherwise?

29. Points at Sr. No. 28.2 to 28.5 supra, viz. Eligibility of Exemption
NoLification, Duty liability with interest and penal liabilities on importer as
well as its Director would be relevant only if the main point stated at Sr. No.
(28.1) supra is answered in the affrrmative. Thus, thc main point is being
taken up firstly for examination.

3O. ltrIhether the goods imported by M/s.Quantas Glass & Ceramics Pvt.
Ltd under Bills of Entry as mentioned in Annexure A-1, A-2, A-3, A-4, A-5
& A-6 of the Show cause Notice, declared by them as "Ground
Colemanite lB2O3 4O%l Natural Boron Ore" classified under Customs
Tariff Item No. 2528OO9O should be rejected and the goods be classified
under tarill item No. 2528OO3O as 'Concentrate of Natural Calcium
Borate' or 'Concentrate of Boron Ore'?

30.1.1 I find that Honble Tribunal in their Order dated 25.07.2023 have
interalia stated that " .....that In our considered view, whcn the test reports
are available on record, there is no need to go to the website and Wikipedia"- I
ftnd that present case is not merely based on the Tcst Reports, but it is also
based on the supplicr's activities, HSN of Section 2528, artd meaning
/definition of Ore and Concentrate etc. First of all, it "vould bc worth to
discuss the Test Reports.

3O.1.2 The Test Report dated 21.01.2020 of sample drawn under panchnama
dated 14.01.2O20 vide for the consignment importcd by M/s. Raj Borax Pvt.
Ltd, with identical descripti.on and supplied from same produccr of Ttrrkey was
received from CRCL, Vadodara which wers as under:

"The sample is in the form of grayish powder. lt is rnainlg composed of
oides of Boron & CaLcium alonguith siliceous matter.
B2O3 = 47.6% ba ut.
Cao : 27.3 o/o bg wt.
Loss on ignition at 9OO degree C = 28.9% bg u.,t.

tross on drying at 105 degree C = O.8% by tut."

30.1.3 M/s. Raj Borax F\rt. Ltd did not agree with the tcst rcport given by the
CRCL, Vadodara and therefore requested the Joint Commissioner of Cr.rstoms
for re-testing of the sample at CRCL, Nevv Delhi. Accordingly, on approval of

Page 29 of 51



the.Joint Commissioner of Customs, another set of sample w-as sent to Central
Rcvcnuc Control Laboratory, Ncw Delhi vide Test Memo No. L2 /2O19-2O dated
O2.O3.2O2O . The Joint Director, CRCL, New Delhi vide letter F.No.2s-Cus/C-
42l2Ol9-2O dated O4.O6.2020 submitted Re-Test report in respecr of above
mentioned Test Memo which was as under:

"The sample is in the form of white powder. It is mainly composed of
borates of calcium, alongwith siliceous matter and other associated impurities
like silica, iron, etc. It is having following properties:

1. 7n Moisture (105 degree C) by TGA =O.7a
2. o/o Loss orr ignition at (900 degree C) by TGA = 28.9
3. o/" E2OS (Dry Basis) = 37.62
4. ok Ac\d rnsoluble = 6. 13
5. XRD Pattern =Concordant \Mith Mineral
Colemalite

On the basis of the test carried out here and available technical
literature. the sample was Mineral Colemanite- a Natural Calcium Borate
lCommonlv known as Boron Orel".

30.1.4 The Joint Commissioner, SIIB, Customs, Surat r,rde letter F.No
VIII/ I4-01/SIIB/Boron Ore/Raj BoraxlT9-2O dated 16.06.202O requested the
Head Chemica-l Examiner, CRCL, New Delhi to send detailed report covering
all the points of tcst memo as thc re-test report received from CRCL, New
Delhi for all similar cases does not covcr all queries/ questionnaires given in
thc Tcst memo. In rcsponsc to thc sard letter, the Joint Director, CRCL, New
Dclhi vidc lctter F.No.2S-Ctts lC-4O-47 l2Ol9-2O dated 24.06.2O20submitted
point wise reply as under:

"Point (\II&W) sample is colemanite, a Natural Calcium Borate
(Commonlg knotun as Boron Ore)

Poitt (lll) The sample is in powder Jortn (Crushed/Grind.ed.)
Point (N) Tle sample is not calcined
Point (V) The sample is in the form of Colemanite Mineral"

30.1.5 The Joint Commissioner, SIIB, Customs, Surat vide letter F. No.

VIII/ 14-01/SIIB/Boron Ore/Raj Borax/ l9-2O dated Ol.O7.2O2O again
requested the Hcad Chemical Examiner, CRCL, New Delhi to clarify whether
thc sample rvas Boron Ore or Boron Ore Concentrate alld what was the
proccss through which the sample was enriched/ concentrated with following
qu eries/ questionnaircs:-

Points raised
the Test Memo

Point I
Whether the
sampies were in
form in which they
are found naturally
on ceirth

The sample is
commonly
known as
Boron Ore.

Point IV
Whcther the goods

are processed using
calcination or
cnriched/

Samples are
not ca-lcincd

The website of Etimaden(supplier of
imported goods) mentioned that
B2O3 contents of the ColemaliteOre
mined are 27o/o to 32olo rvhereas the
technical data sheet of Ground

Since, the test report was not clear
as to whether rhe sample was
Ore/Ore Concentrates the
classification of the product under
Custom Tariff could not be decided.
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concentrated
using any
met}lod

by
other

Colemanite shows the B2O3 content
as 409o. Thus, there must be any
process involved by which the
concentration o[ the product was
increased frorn 27 -32o,'" to 4Oo/", i.e.
it appears that the product is
enriched in concentrator plant to
obtain concentrated product. Copy
ol technical data sheet and print out
taken from wcbsite are enclosed.

30.1.6 In response to above letter, the Joint Director, CRCL, New Delhi
vide letter F. No. 25-Cus /C-4O-47 l2ol9-20 dated Oa.O7.2O2O send the para-
wise reply as under-

Remarks as per your letter Comments
Whether the samples
were in form in which
they are found
naturally on eartfr

Whether the goods are
processed using
calcination or
enriched / concentrated
by using any other
method

The website of Etimaden
(supplier of imported goods)

mentioned that B2O3 contents
of the Colemanite Ore mined
arc 27ok to 32%o whereas the
technical data sheet of Ground
Colemanite shows thc B2O3
content as 4ooh. Thus, therc I

must be any process involved
by which the concentration of
the product was incrcased from
27 -32o/o to 4Oo/o, i.e. it appears
that the product is enriched in
concentrator plant to obtain
concentrated product. Copy of
technical data sheet and print
out taken from website arc
enclosed.

Natural Borates and
Concentrates thereof
(whether or not
calcined) was
mentioned in Custom
Tariff. The sample is a
natural calcium borate,
Mineral Colemanite- a
Natural Calcium Borate
(Commonly known as
Boron Ore) was
mentioned in the report.
The sample under
reference are not
undergone €rny process
oI calcination.
Laboratory Cannot
comment on the
starting material an{
process undersone. lt
can give the hnal value
of "/o 8203.

I lind t1lat at one instance, CRCL, Delhi says that s.rmple is "a Natural
Calcium Borate lCommonly known as Boron Orel" and on another

Points raised by you
Since, the test report was not
clear as to whether the sample
was Ore/Ore Concentrates thc
classifrcation of thc product
under Custom Tariff could not
be decided.

instance savs that "Laboratorv cannot comment on the startins material
and Drocess undergone. It can give the final value of "/" 8203". 'l'hus. I

Iind that the Test Report of CRCL, Dclhi is not conclusivc to certain cxtcnt
that CRCL Delhi has specihcally stated that "Laboratory cannot comment on
the starting material and process undergone". Further it is stated that
based on available technical literature, they have reported that sample is
of 'Natural Calcium Borate (Commonly known as Boron Ore)'. Further,
Joint Commissioner, SllB, Customs, Sural., vide letter dertcd Ol.O7.2O2O had,
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specifically asked CRCL Delhi that "Whether the samples were in form in
which they are found naturally on earth". The CRCL. Dclhi vidc their reply
dated 08.07.2020 has rcplied that "Natura_l Borates and Corrcentratcs thereof
(rvhether or not calcincd) was mentioned in Custom Tariff. The sample is a
natural calcium borate, Mineral Colemanite- a Natural Calcium Borate
(Commonly known as Boron Ore) was mentioned in the report".

Thus, I find that there was nothing in Test Report of CRCL, Delhi which
indicatc mcthodologv adopted for tcsting and detcrmination of sample as
Natural Ca.lcium Borate (Commonly known as Boron Ore)'. The CRCL, Delhi
has also admitted that the sample they tested were in pouder Jonn
(Cntshed/Grinded) and B2O3 uas 38.51%. Thus, I rtnd that the report of
CRCL also does not ntLe out the Iact that some process has been undergone.
Thus, I Jind that CRCL, Vadod-ara has also soid that the santple ruas off-white
fine powder, wherein B2O3 was 4O.5o/o by weight. CRCL, Delhi, also stated
that sample was in powder form (crushed/grinded). Further sample of M/s.
Raj Borax tested by CRCL Vadodata also stated that sample was in graylsh
pou,der mainlg utherein B2O3 uas 41.60/o. Thus, I ltnd that product houe
undergone sotne process, possibly concentration in the conc(.ntration plant (as

indicated in thc wcbsitc of Etimaden) which resulted in the increase of B2O3
content from 27 -32o/o to 4l.Sok 138.5oh.

3O.1.7 Further, I frnd that during investigation of al identical goods by D.R.I.,
Surat in case of import of "ULEXITE" described as "ULEXITE BORON ORE"
marufactured by same producer M/s Etimaden, Turkey and supplied through
sarne trader M / s Asian Agro Chemicals Corporation, UAE, rt was found that
said product i.e., "ULEXITE" was a concentrated product of Natural Boron Ore.
The sard invcstigation in respect of rmport of "ULEXITE" described as
"ULEXTE BORON ORE" b5r M/s Indo Borax and Chemicals Ltd, 3O2, Link Rose

Building, Linking Road, Near Kotak Mahindra Bank, Santacruz West,
Maharashtra was completed resulting in issuance of the Show Cause Notice
no.DRI/AZU / SRU-O6 /2O2O /lndo-Borax dated 16/12/2O2O M/s Pegasus
Customs House Agency R/t. Ltd., CHA of M/s Indo Borax and Chemicals Ltd
vide letter dated 03.O7.2020 had submitted copies of import documents of M/s
Indo Borax which included the test report of ULEXITE' supplied by M/s
Etimaden, Ttrrkey showing the description of the goods supplied as " Uexite,
Concentrated, Granular, In Bulk 3_125mm"

3O.1.8 The Show Causc Noticc issued by DRI mentioned thal the test report of
the consignment imported as 'ULEXITE BORON ORE'was obtarned and as per
Test Report of Chemical Examiner, Grade-I, Centra.l Excise & Customs
Laboratory, Vadodara all such imported items were 'processed minera-l Ulexrte'
(as per the Show Cause Notice no. DRI/AZU/SRU-O6 /2O2O llndo-Borax dated
16112/2020\; that as pcr the literature available at site of M/s Etimaden,
ULEXITE Granular was a refined product having lesser concentration of B2O3
i.e. 3O% in comparison to their product "Ground Colemanite" which is har,rng
minimum conccntration of B2O3 at 4Oo/o. Hence, it was clear that "Ground
Colemalite" was a more refined and concentrated product an<l the test report of
the producer in case of "ULEXITE' declared it as concentrated product and the
presence of higher okage of B2O3 made it more concentrate. However, no such
test rcport of t1"e producer M/s Etimaden had been disclosecl by M/s Quantas
Glass in present case through e-sanchit portal/Customs Department.

30.1.9 I find that Hon'ble CESTAT, Ahmedabad in its Order dated 25.01.2023
has interalia stated that" .....that In our considered uietu, when the test reports
are auailable on record, there is no need to go to the uebsite and Wikipedia". I
hnd that word 'Ore'and 'Concentrate' as referred in Chapter 2528 has not
been defined. Further, CRCL, Vadodara says that "The sample is in the form
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of greyish powder. It is mainly composed of oxides of Boron & Calcium
alongwith siliceous matter B2O3 was 41.6.7o by weight. The CRCL, Delhi
interalia stated that "sample is in form of white powder.(Crushed/Grinded)
arrd B2O3 was 37.62 % dry basis. Thus, I frnd from these Test reports that
there is no dispute tttat process has been done on the 'Natural Boron Ore'and
in absence of the definition of " Ore" and "Concentrate' as mentioned in
Chapter 2528, it would be appropriate to refer to the deflnition of " Ore" and
"Concentrate" from the dictionary and Wikipedia. To fortify this stand, I rely
on the ratio of the decision of Hon'ble Kerala High Court rendered in the case

of Taghar Vasudeva Ambrish v. Appellate Authority for Advetncc Ruling -
2022 (63) G.S.T.L. 445 (Kar.) which has held as under:

u74.It is uteLl settled that uthen the uLord is not defined in the Act itself, it is
pennissible to rekr to the dictionaies to find out the generol sense in uthich the
utord is understood in common parlance. [See : Mohinder Singh u. Stale of
Haryana - AIR 1989 SC 1367 and Commissioner of Central Dxcise, Delhi u.

Allied Air-Cond.itioning Corpn. (Regd.) - (2006) 7 SCC 735 : 2006 (202) E.L.T.
20e (s.c.)1. ......."

Further, Hon'ble Supreme Court in the case of Star Paper Mills Ltd Vs.

Collector of C.Ex. reported in 1989 (43) ELT 178 (SC) has hcld that "Words
and expressions not defined in the statute, Dictionary meaning is rekrable"

Honble Rajasthan High Court in case of Godrej & Boyce Mfg. Co. Ltd
Vs. Commercial Taxes Officer, Anti-Evasion, Zone-|, .Jaipur reported ln 2017
(353) ELT 279 (Raj.) has interalia held as under.

'77. ..... In my uiew, aid of Wikipedia can certoinlg be taken into consideration
by both the sides. If, some aid can be taken out of the meaning giuen bg
Wikipedia as it is olso an encgclopaedia, it mag not be tuhollg reliable but
certainlg it can be taken into consideration and euen tle Apex Court has held
thot aid of Wikipedia can olso be taken into consideration.. . "

Thus, following the ratio of aforesaid decisions of Hon'ble Supreme
Court relied on by the Hontrle High Court of Kerala and Rajasthan High
Court, it would be worth to refer the definition of 'Ore'and Concentrate'from
Dictionary arld Wikipedia. Since the definition of 'Ore' and Concentrate' has
already been discussed in detarl at Para 11 to 11.6 in the Show Cause Noticc,
it is needless to reproducc the samc but from the mceming of 'Ore'and
'Concentrate'as defined in various Dictionaries and Wikipedia, as discussed in
Para 1 I to I 1.6 of the SCN, I hnd that 'Boron Ore' and 'Concentrate thereof
are two different and distinct product. From the dehnition of 'Ore' and
'Concentrate', I find that term "Ore" refers to a naturally occurring raw and
native mineral which were produced by mines and contain various foreign
material and rmpurities. Ore was extracLcd from thc earth through mininq and
treated or rehned to extract the valuable metals or minerals. The
"Concentrate" was dressed Ore obtaincd by passing through the physical or
physic-chemical operation vz. cleaning, washing, dryrng, separation,
crushing, grinding, etc. Natural Ore which was extracted from the mines
though might have predominance of a particular mincral but do not consist of
any particular mineral alone. It was a naturally occurring raw and native
mineral which was produced by mines and containcd various forcign material,
impurities and other substances and not suitablc for further opcrations. Orc
was extracted from the earth through minine and treated or rellned to cxtract
the valuable meta.ls or minerals. The "Concentrate" was the form or Ores from
which part or all of the foreign matters have been removed and obtarned by
passing through the physical or physic-chemical opcration viz. cleaning,
washing, dry'rng, separation, crushing, grinding, etc. Thercforc, it appearcd
from the above that Natural Ore consists of various mincrals and othcr
minerals and substances ernd thereforc as such it could not bc directlv used
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for any further malufacturing, whcreas concentrate was form, from which
part or all of thc forcign mattcrs had been removed.

30.1.11 FurLhcr, I find that Shri Pradipkumar P Patel, Director of M/s.
Quar]tas Glass & Ceramics R^. Ltd in his statement dated O2.11.2O2O has
specifically admitted that they use imported goods 'Grout]d Colemanite' in
manufacture of Ccramic G.laze Mixture commonly known as Frit as such
without any proccssing. I find that although M/s. Etimaden have clarihed in
their certificatc dated ),5-2-2021 that the Boron content of each zone varies
from 22-44o/o and that B2O3 contents of their natural borates are not updated
frequcntly in thcir website; they have mentioned in the said certificate that the
unwanted stones, clay and other impurities are physrcally separated; that
therea-fter the boron lumps are subjected to pulverization, then powdered
whcrein thc crystallographic structure does not change. As per dehnition of
'Conccntration of Ore' (obtained from askiitians.com), the process of removal
of gangue (unwantcd impurities such as earth particles, rocky matter, sand
limcstone etc.) from the Orc itself is technically known as corlcentration or Ore

drcssing and thc ;;urified Orc is known as 'concentrate'. Thus, irrespective of
thc content of 82()3 in thc Orc, the goods imported by the Noticee are nothing
but 'Ore Concentrate' of Natura.l Calcium Borate OR Boron Ore Concentrate'
and not 'Boron Ore' as contended by the Noticee.

30.1.12 I find that the Importer has contended that the Department had
erroneously placccl relialce on the proceedings in case of another importer viz.
Indo Borax and Chcmica.ls. The goods imported by the szrid importer were
Uledte which wcre not the goods imported by them in the present case and
thcrefore no reliancc can be placed on the proceedings in the said case of
import of Ulcxitc cvcn though the supplier and producer were the same as in
the assessee's casr:

In this regard, I hnd that the Department has rightly relied upon the
said case as the product imported by M/s. Indo Borax and Chemicals ltd.
namely "ULEXITE BORON ORE" was manufactured by same producer M/s
Etimaden, Turkey and supplied through same trader M/s Asizrn Agro Chemicals
Corporation, UAE ard it was found that said product i.e., "ULEXITE" was a
concentrated product of natural boron Ore despite hanng much less B2O3
content tharr that of the product of t1.e Noticee. M/s Pegasus Customs House
Agency Prt. Ltd., CHA of M/s lndo Borax and Chemica,ls Ltd side letter dated
O3.O7.2O2O had submitted copies of import documents of M/s Indo Borax
which included the test report of 'ULEXTE' supplied by M/s Etimaden, Turkey
showrng tlre descriptron of the goods supplied as"Ueite, Concentroted,
Granulor, In Bulk 3_125mm".

30.1.13 Furthcr, I find that from the print out taken from website of M/s
Etimaden (hrtp:/ /www.etimaden.gov.tr/en) which stated that "The B2O3
content of the colemanite Ore mtned from open quarry i,s betuteen o/o27-o/o32"and
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30.1.10 I [rnd that the terms Ores ald Concentrates have bcen defrned in rhc
Explarratory Notcs of Chapter 26 of the HSN which defines rhat the term 'Ore'
applies to mctallifcrous minerals associated with the substar.lces in which they
occur ald with u,hich they were extracted from the mrne; it also applied to
nativc metals in their gangue (e.g. metalliferous sands"). The term
'conccntrates' applicd to Ores which have had part or all of the foreign matter
rcmoved by specral treatments, either because such foreign matter might
hamper subsequcnt metallurgical operations or with a view to economical
transport".



the print out of 'product tcchnical data sheet' <;f Colemanite (calcium Borate)

taken from website of M/s Etimadcn and categorized at their website as

"Refrned Product" wherein it was mentioned that " The Ore ts enriched in
concentrator plant to obtain concentrated product. 'l'he Concentrated.
product is passed through cnlshing dnd grinding processes respectiaelg
to obtain milled product.

Thus, from the website of the supplier M/s Etimaden, and product
technical data sheet, it is crystal clear that supplier M / s Etimadcn has
processed the Ore in their concentrator plant ald Boron Ore has been
enriched to obtain concentrated product and further it was passed through
crushing and grinding process to obtain concentrated product. Thus, at no
stretch of imagination, it can be considered as Natural Boron Ore rather
it is 'Concentrate of Boron Ore'.

30.1.14 Further, I frnd that importer has produced thc Certificate dated
I5.O2.2O21 issued by the overseas supplier M/s Etimaden wherein they have
specifrcally mentioned as under:

"Afier subtrocting the mineral, o.s Aou moA knou, it is not possible to sell
extracted mass together u.tith the stones ond other untDanted mateial since any
of the anstomers do not uant to pay for these unwanted stones, clag and other
impuities tuhich are phgsicallg separated. Tlen the lumps ore subjected to
puLuerizotion to make 75 micron powder and here there is no chemical treatment
done. Euen calcination is not done. 'l'he Boron lumps hauing B2O3 content
rangtng from 38-42% are simplg pou.tdered uherein crystolLagraphic stntcture is
neuer changed."

As per definition of 'Concentration of Orc' (obtained from
askiitian s. com) , the process of removal of gangue (unwantcd impuritics such
as earth particles, rocky matter, sand limestone etc.) from the Ore itself is
technically known as concentration or Ore dressing and the purihed Ore is
known as 'Concentrate'. Thus the goods imported by thc Noticee are nothing
but 'Concentrate of Natural Calcium Borate'or 'Concentratc of Boron Orc'and
not 'Boron Ore' as contended by the Notlcee.

30.1.15 Further, I iind that noticee havc contended that Ccrtifrcate datcd 1Sth

February 202 1, EtiMaden have clarified that the B2O3 content of their natural
borates are not updated frequentl5z on their wcbsite sincc it changes with the
nature of the ore vein operated. I lind that it may be truc that supplier may
have not updated their website. Howcvcr, even today on brou,sing thc wcbsite
of overseas supplier M/s. EtiMaden, in Tcchnical Data Sheet of Product
"Ground Colemanite", they mention "Thc ore is cnriched in concentrator plant
to obtain concentrate product. The concentrated product is passed
through crushing and grinding processes respectively to obtain milled
product". Thus, there is no disputc that ovcrscas supphcr to protcct their
business interest have issucd aforesaid Certificate whereas, the fact is that the
impugned goods is 'concentrated Cround Colcmanite' and cxporter himself
rnentions as 'concentrated product' in the Tcchnica-1 Dzrta Sheet of "Ground
Colemanite" even after issuance of aforcsaid Certif-rcatc datcct I5.02.202 1 .

30.1.16 Thus, from the above discussion mcntioned in Para 3O.1.1 to
30.1.15, on harmonious reading o{ the Test Results of CRCL, Vadodara,
Delhi, dehnition of 'Ore' and 'Conccntrate' and the dctarls mentioned in
Technical Data of the overscas supplier M/s. EtiMadcn, I find that product
"Ground Colemanite B2O3 4O9'o Natural Boron Orc" importcd by thc Importer
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is actua-lly 'Cooccntrate of Natural Calcium Borate' or ' Concentrate of Boron
Orc' and not 'Boron Orc' as contended bv the Noticee.

3O.2 Whether the goods "Ground Colemanite B2O3 4O"/o Natural Boron
Ore" imported by the Noticee merit classilication under Customs Tariff
Item No. 252aOO9O or Customs Tariff ltem No. 2528OO3O? Further
whcther the Noticee is eligible for exemption of Basic Customs Duty
under (i) Notification No. 12l2Ol2-Cus dated L7.O3.2OL2, as amended (Sr.
No. 113| (till 30.06.2017) and (ii) Notifrcation No.5O/2O17-Cus dated
30.06.2OL7, as amended (Sr. No. 130) (O1.O7.2O17 onwardsl.

3O.2.1 I find lrom thc discussion made in Para 3O.1.1 to 3O.l.15
hcrcrnabovc thztt l)roducr "(iround Colemanite B2O3 4o''fo Natural Boron Ore"
importcd by thc noticce is actua-Uy' Concentrate of Calcium Boron Ore'. The
sarnc are covered under Chapter Heading 2528 of the First Schedule to the
Customs Tariff Act, 1975 which reads as under:

Rate
Description Unit o;f

Dutg
2528 NNTURAL BORATES AND CONCENTRATES

TIIEREOF (WHETHER OR NOT CALCIN]'D),
BUT NOT INCLUDING BORATES PREPARED
ITROM NATURAL BRINE; NATURAL BOzuC
ACID CONTAINING NOT MORE THAN 85% OF
H3 BO3 CALCULATED ON THE DRY WEIGHT

252800 Nal-ural boratcs and concentrates thereof
(Whcther or not calcined), but not including
borates scparatcd from natural brine; natural
boric acid containing not more than 85 % ol' H3
BO3 calculated on the dry weight

25280010 Natural Sodium Borates and Concentrates
Thcrcof (Whcther or not Calcined)

I(G 10ozo

252aOO20 Natural bonc acid contaming not more than
85% of H3 BO3 ( calculated on the dry weight )

25280030 Nertural calcium borates and concentrates
thereof (whether or not calcined)

r(G 10o/o

25280090 Others

I find thal there is specific mention of Natural Calcium Borates and
concentrates rhcft:of (whethcr or not ca.lcined) at TarifI Item 25280030. The
Noticee has also not raised any dispute so far as the classifrcation of the goods
is concerned. Further, CRCL, Vadodara as well CRCL, Delhi have also stated
that thc samplc were of Calcium Borate. Hence, I frnd and hold that the
product/goods imported by the Importer is 'Concentrates of Natural Calcium
Borates'which falls under Tariff Item 2528O03O of the Customs Tariff Act.
1975(51 of 1975).

30.2.2 1l-rnd that thc importer has declared their impugned goods under
Customs Tariff Itcm No. 25280090. On perusal of the above Para 30.2.1 it is
clcar that Customs Tariff Item No. 2528O090 is for 'others' and importer is
declaring their import goods as "Ground Colemanite B2O3 4Oo/o Natural Boron
Ore". I find that there is specific entry for'Natural Borates and Concentrate'. If
the importcd goods is 'Natural sodium borates and concentrates thereof
(whether or not calcined)'it merits classihcation under Tariff Item 2528O010
and i[ the imported goods is 'Natural calcium borates ald concentrates thereof
(whether or not calcined)'it merits classification under TarilT Item 2528OO30.

Chapter
Head

i(G lOo/o
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whereas, the importer has classified under Customs Tariff Item No.

25280090. I find that all the Test Reports as mentioned above state that'it is
oxides of Boron & Calcium'. Thus, its merit classiflcation would be '25280030'
whereas the importer has mis classihed under Customs Tariff ltem No.

2s280090.

30.2.3 I find that it is well established that when a general cntry and a special
entry dealing with same aspect are in question, the rule adopted and applied
is one of harmonious construction, whereby the gencra.l cntry to the extent
dealt with by the special entry, would yield to the Special Entry. In this regard,
I would like to rely on the ratio of the decision of Honble Supreme Court
rendered in the case of Moorco (India) Ltd. v. Collector oJ Customs, 1994 Supp
(3) SCC 562 reported rn l99a (74], E.L.T.5 (S.C.) wherein the Hon'ble Supreme
Court has interalia held as under:

" 4....The specific heoding of classification has to be preferred ouer general
heading. The clause contemplates goods tuhich may be satisfAing more than one
desciption. Or it may be satisfging speciJic ond general description. ln either
situation the classification uthich is the most specific has to be preferred ouer the
one which is not specific or is general in nature. In other utords, betlueen the tuo
competing enties the one most neorer to the desciption slnuld be preferred.
Where the class of goods manufactured by an assessee falls sag in more than
one heading one of u.thich may be speciftc, other more specific, third most
specific and. fourth general. The rule requires the cLuthont[es to classify the
goods in the heading which sotisfies most specific desciption...."

Thus, in view of the alorcsaid hndings, i Iind that thc importer has mis
classified their imported goods undcr Customs Tarifi Item No. 25280090
which instead of merit classif-rcation under Custom Tarr ff ltem No. 25280030.

30.2.4 I frnd that vide Finance Act, 20 1 1 , there is vital substitution in Chapter
Head 2528 of First Schedule to the Customs Tariff Act, 1975 and the wording
of Chapter 2528 has been spccifrcally mcntioned as "NATURAL BORATES AND
CONCENTRATES THEREOF (WHETTIER OR NOT CALCINED), BUT NOT
INCLUDING BORATES SEPA-RATED FROM NATURAL BRINE; NATURAL
BORIC ACID CONTA.INING NOT MORE THAN 85% OF H.JBOJ CALCULATED
ON THE DRY WEIGHT" Thus with clear intent to considcr the Natural Borate
and Concentrate thereof two differcnt products (goods), conjunction 'AND' is
employed between'NA1'URAL BORATES' zrnd'CONCENTRATES THEREOF'.

To fortify my stand that Natural Borates and Conccntrates thereof are
two different product, I rely on the ratio of decision of Hon'ble Tribuna] of
Mumbai rendered in case of Star lndustries Vs. Commissioner o[ Cus.
(Imports), Nhava Sheva reported in 2014 (312) ELT 2O9 lTri. Mumbai) uphcld
by the Hon'ble -Supreme Court reported in 2015 (324) E.L.T. 656 (S.C.)
wherein it has been interalia held as under:

"5.5 It is a settled legal position that lt is not pennissible lo add uords or to ftll
in a gop or lacuna; on the other Lrund efort should be made to giue meaning to
each and euery uord used bg the LegisLature. "It is not a sound pinciple of
construction to brush aside Luords in a slatute as being inapposite surplus age,
if theg can haue appropriate ctpplication in ciranmstances conceiuably utithin the
contemplation of the statute" [Asuini Kumar Ghose u. Arabinda Bose, AIR 1952
SC 3691. In Roo Shiu Bahadur Singh u. State of U.P. IAIR 1953 SC 3941 it uas
held thot "it is incumbent on the Courl to auoid a constnlction, if reasonobly
permissible on the languoge, uhich render a parT of the statute deuoid of ong
meoning or application". Again in the case of J.K. Cotton Spinning & Weauing
Mills Co. Ltd. u. State of U.P. IAIR 1961 SC 1170] it uas obserued thot "in the
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interpretalion of statutes, the Courts alLUaAs presume that the Legislature
tnserted euery paft thereof for d purpose and tlae legislatiue intention is that
euery part of tlTe statute to haue elfect". The Legislature is deemed not to waste
its utords or to saA angthing in uain IAIR 1920 PC 181] and a constntction u.thich
attibutes redundancg to the Legi.slature uill not be accepted except for
compelling reasons IAIR 1964 SC 766].

5.6 h BaLtuant Singh u. Jagdish SinSh [2_9J_9_12_A2)_EJJ-_& (5.C.)] ulhite
interpreting the prouisions of Section 15 of the Haryana Urbo,n Rent (Control of
Rent and Duiction) Act, 1973, tl'te Apex Court laid doun the foll.ouLing pinciple :-

"lt must be kept in mind that u-theneuer o lau is enacted bg the legislature, it ts
intended to be enforced in its proper perspectiue. It is on equallg settled pinctple
of lau that the prouisions of a statute, including euery u.tord, haue to be giuen

fulL effect, keeping the legislatiue intent in mind, in order to en sure that the
projected object is achieued. In other u.tords, no prourlsions can be treated to haue
been enacted purposeLesslg. Furthermore, it is also a u.tell settled canon of
interpretatiue jurispntdence that the Court should not giue such an interpretation
to prouisions u.thich u.tould render the prouision ineffectiue or odious."

5.7 From the principles of statutory interpretation as explained bg the
Hon'ble Apex Court and applging these to the Jdcts of the present case,
the onlg reasonable conclusion thdt crrn be reached is that the
legislature intend.ed to treat 'ores' o.nd 'concentrates' distinctlg and
d.ifferentlg. Otheruise, there uo.s no need. Jor the legislature to emplog
these tuo terns uith a conjunctlae 'and' in betueen, Il one tredts ores
and concentrates sgnongmously, as argued. bg the Id. Counsel Jor the
appellant, that would render the term "concentrate" redundant which
is not permissible."

I find that in the present case, the overseas supplier himself declares in
thc Sheet of Tcchnical Data Sheet of Product "Ground Colemanite", that "The
ore is enriched in concentrator plant to obtain concentrate product. The
concentrated product is passed through crushing and grinding processes
rcspcctivcly to obtain milled product". Thus, the supplier himself considers
the Ore and Concentrate two different products whrch is rn consonance wrth
the Tariff Heading 2528 of the First Schedule to the Customs Tariff Act, 1985.

30.2.5 I hnd that had it been the intention of Statue to consider the Boron
Ore and Concentrate thereof as sarne, it would have been simply worded as
"Boron Ore" ald no conjunction "AND" would have been inserted in between
'Boron Orc and Concentrate'. Thcrcfore, if it is considered as NaturaL Boron
Orc and concentrate thereof are thc same, it will amount to cutting down the
intcndment ol the provisions of the statute. In this regard, I rely on the ratio of
the dccision of Hon'ble Supreme Court rcndered in the case of WF (lndia)
Ltd. Vs. State of Maharashtra reported in 2023 (72) G.S.T.L.444 (S.C.),

whcrein, it has been held as under;

" 12.The High Court, ulhile rejecting the petition, placed reliance on the fact
that there hrls to be a proof of pagment of the aggregate of the amounts, as set
out in cLauses (a) to (d) of Section 26(6A). The second reas<>n uhtch ueighed
with the High Court, is that anA paAment, u)hich has been mode albeit under
protest, uill be adlusted against the totat liabilitg and demand to follout. Neither
of tL'tese considerations can affect the interpretation of the plain language of the
u.tords uhiclt" haue been used bg the legislature in Section 26(6A). The

roulslons o d, taxi stdtute have to be construed. d.s the std
adoptino the olain and. orammatical rneanina o f the uord.s used.
Consequentlg, the appellant uas liable to pag, in tenns of Section 26(6A), 10 per
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cent of the tax disputed togetlTer uith the Jiling of the appeal. There is no reo.son
uhA the amount which was paid under protest, should noL be token into
consideration. It is common ground thot if that amount is taken into occount, the
prouisions of the statute uere dulg complied with. Hence, the rejection of the
appeal uas not in order and the appeal u.tould Lraue to be restored to the file of
the appellate authoity, subject to due uerification that 1O per cent of the amount
of tax disputed, as interpreted bg the terms of this judgment, has been dulg
deposited bg the appellant. "

Further, I find that Hon'ble Supreme Court in thc case of V.N. Mutto
Vs. T.K. Nandi reported in ( 1979) 1 SCC26 1 ,368 has interalia stated as under:

" The court ltn-s to detennine the intention as expressed by the u.tords used. If
the words of a statue are them.selues precise and unambiguous then no more
can be necessary than to expound those tuords in their ordinary and natural
sense. The uord.s themselues alone do in such a case best decLare the intention
of the lotugiuer"

30.2.6 I frnd that there is no dispute that vide F-inance Act, 201 l, vital
substitutron has been made in Chapter heading 2528 and with clear intent to
distinguish/ differentiate the 'NATURAL BORATES' from thc 'CONCENTRATES
THEREOF' conjunction AND' has been inserted /employed between
'NATURAL BORATES' and'CONCENTRATES THEREOF'.

In view of the aJoresaid frnding, I frnd that goods viz. "Ground
Colemanite B2O3 40% Natural Boron Ore" imported by the importcr is not
'Natural Boron Ore' and it is Concentrate of Boron Ore and it merits
classification under Customs Tariff Item No. 252AOO3O and not under
Customs Tariff Item No. 25280090 as declared by the Noticce.

30.2.7 I find that the importcr has heavily rclied on tho dccision of Honble
Supreme Court rendered in case of Mincral & Metals Tr:rding Corporation of
India Vs. Union of lndia and Othcrs reported in 1983.(13) E.L.T. 1542 (S.C.).

I hnd that the ratio of the aforesard decision of Hon'blc Supreme Court
is not applicable to present case as in the sard case it was hcld that "'a,olfram
ore which was imported by the appellants was never subjected to any process
of roasting or treatment wrth chemicals to rcmove the impurities" whercas in
present case, the supplier M/s. EtiMadcnin their Technical Data Sheet of
'Ground Colemanite' clearly says that "the ore is enriched in concentrator
plant to obtain concentrated product" Further, the said decision is rendered in
context of import of Wolfram Concentratc in the year January'1964 and
during the material time, the relevant entries in the Customs'lariff contained
were set out as under:

ltem No. Name of Article Nature of duty

(3)

X Free

Standard rate
of dut

t4)

Whereas, there was huge chenge in First Schcdulc to the Customs
Tariff Act, 1975 vide Fina-nce Act, 2011 whereby certain entrics in respect oI
Chapter heading 2528 were substituted as already mcnt.ioned at Pala 30.2.1

(r) (2t
MINERAL PRODUCTS
26. Mettalic ores al1

sorts except ochres
and other pigments
ores and antimony
ore

X
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hcrcin abovc. Therefore, in vicw of the comparison of Tariff entry prevailing in
the year 7964 and post 2011, therc is vita-l changc.In 1964 there was only
mention of 'Mettalic ores of a]l sorts'and there is no mention of 'concentrate
thereol'whereas post 20I I 'Natural Borate' as well as 'Concentrate thereof are
in cxistencc. Therefore, the ratio of the decision of Hon'ble Supreme Court
rendered in contcxt of 'Ores of all short'cannot be made applicable to the case
on hand.

30.2.9 I hnd that as per Sr. I 13 of Customs Notification No.1212012-Cus
datcd 17.03.2012 as amendcd vide Notifrcatron No.28 /201S-Cus dated
30.04.2015 and Sr. No. 130 of Customs Notifrcation No.50/2017 dated
30.06.2017, the NIL rate of Basic Customs Duty had bcen prescrlbed on the
goods i.e. 'Boron Ore' falling under Chapter heading 2528 of the Customs
Tariff Act. 1975. From the Chapter heading 2528 of the Customs Tariff Act,
1975 it is observed that Natural borates and concentrates thereof fall under
the said Chapter heading. Thus, from srmultaneous reading of Sr.No. 113 of
Customs Notification No.l2l2Ol2-Cus dated 17.O3.2O12 as amended vide
Notification No 281201S-Cus dated 30.04.20l5 and Sr. No. 13O of Customs
Notihcation No.5O/2017 datcd 30.06.2017 and corresponding descriptron of
goods, it is noticed that exemption has been given only to'Boron Ore'and not
to 'concentratc of Boron Ore'. It is a well settled law that an exemption
Notification is to bc intcrpreted as per the plain language employed in the
samc and no strctching, addition or deletion of any words is permissible while
interpreting the Notifrcation. The Hon'ble Supreme Court in the case of M/s
Dilip Kumar & Co. reported at 2O18 (361) ELT 577 (SCl has laid down the
principle whcrein it has bccn observed as under:

"The uell settled pnnciple is that uthen the utords in a statute are
clear, plain and unambtguous ond onlg one meaning can be

inferred, the Courts are bound to giue effect to the said meaning
inespecttue of consequences. If the uord.s in the stdtute dre
plrrin and. unambiquous. it becomes necessrr.r'u to exDound
those utords in their natural and. ord,inarru sen:;e.The uords
used d.eclare the intention of the Legislature. In Kanai Lal Sur u.

Paramnidhi Sadhukhan, AIR 1957 SC 907, it tuas held that if the
uords used are capoble of one constntction onLg then it Luould not
be open to the Courts to adopt ang other hgpothetical construction
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30.2.8 I frnd that thc importer has availed the bencfit of Sr. No. 113 of
NotificaLion No. 12l2Ol2-A:.s dated t7.03.2OI2upto 30.06.2017 alld
thcrcafter Sr. No. 130 of said Notification No. 12 /2O12-Cus dated 77.O3.2O12
amcnded vidc Notification No. No.50 12077 -Cus dated 30.06.2017 for the
cleararrce of imported goods nz. "Ground Colemanite B2O3 4OVo Natural
Boron Ore" classified undcr Customs Tariff Item No. 25280090. On perusal of
the said Notifrcation No.l2l2Ol2-Cus dated 17.03.2012 and amended
Notification No. No.5O/20l7-Cus dated 30.06.2017 , I fir.rd that the said
Notilrcation No.I2l2Ol2-Cus dated 17 .O3.2O12 exempts the goods of the
description specified in column (3) of the Table or column (3) of the Table of
said NotifrcationNo.l2l2Ol2-Cus dated 17.03.2012 and lalling within the
Chapter, heading, sub-heading or tariff item of the First Schedule to the
Customs Tariff Act, 1975 (51 of 1975) as are specified in lhe corresponding
cntry in column (2) of thc Table of the said Notification No.12/2012-Cus
dated 17 .03.2012. Thus, twin paramctcrs nceds to be satisfied to avail the
benefit of exemption from Basic Customs Duty. Onc thc description specifred
in columl (3) of the Tablc to the Notification should be matched wlth
rmported goods and other tariff item should also be matched with the tariff
itcm spccihcd in Column (2) of the Notification.



on the ground that such construction is more consistent uith the
atleged object and policg of the Act.

In the instant case, the entry at Sr. No.13O of Notihcation No. 5O/2017-Cus is
very plain and unamhlquous and is applicable to 'Boron Ores'. ln Iight of the
specilic entry, there is no scope for insertion of the word 'Concentrate' to the
entry. Had it been the intention of the legislate to grant exemption to both,
Boron Ores and Boron Ore Concentrates, the same would havc been explicitly
mentioned in the Notifrcation as has been in the case of Gold Orc at Sr. No.133
and Nickei Ore at Sr. No. 135 in the said NotificationNo. l2l2Ol2-Cts dated
17.O3.2O12. Both the entries at Sr. Nos. i33 & 135 clearly describe the goods

as 'Ores and Concentrates'. As opposed to such entries, the entry Sr. No. 113 of
Notilication No. 1212012-Cus datcd 17.O3.2012 upto 30.06.2017 and
thereaJter Sr. No. 13O of said Notification No. 72l2OI2-Cus dated 77.O3.2012
amended vide Notihcation No. No.50/2017-Cus dated 30.O6.20i7 is limited to
'Boron Ores'and therefore, it is clezrr that the said entrics are not applicable to
'Concentrate of Boron Ore'. The principles of interpretation as laid down by the
Hon'Lrle Supreme Court fortifies my finding that thc word 'Conccntratc' cannot
be added to entry at Sr. No.13O arrd thc same has to be restrictcd only to 'Boron
Ore'.

3O.2.1O The Importer has contended that that the expression "Boron Ores"
appearing in the said Sr. Nos. 113 and 130, must bc confincd and restricted to
Natura-l Boron Ores i.e. Ore in the state ernd condition in which it is mined
without removing the impurities/ foreign particlcs; the Show Cause Notice has
committed the error of reading into the Notification additional words and
conditions which are absent in the Notihcation. They placed reliance on the
following judgments which hold that it is not pcrmissible to read into the
Notihcation, any additional words or conditions/ restrictions which are not
stipulated in the Notification:

Inter Continental (India) v UOI - 2003 (I54) ELT 37
(Gui)
Affirmed in UOI v Inter Continental (lndia) - 2008
(226) ELr l6 (sc)
Kantilal Manilal& Co v CC - 2OO4 117 3) ELT 35.

I find that definitions of 'Ore', 'Ore concentrate' and
'Concentration of Ore' as discusscd in Para 30.1.1 to 3O.1.15, above
distinguishes 'Ore' from 'Ore concentrate'. As per del-rnition of 'Concentration
of Ore' (obtained from askiitians.com), the proccss of removal of gangue
(unwanted impurities such as earth particles, rocky matter, sand limestone
etc.) from the Ore itself is technically known as concentration or Ore dressing
and the punfied Ore is known as 'concentrate'. Thus'Ore'ceascs to be'Ore'
for which exemption has been prcscribed in thc Notihcation once the
unwanted impurities such as earth particles, rocl(y matter, sand limestone
etc. are removed from it to make it an 'Ore concentrate'. This distinction can
be further illustrated from the fact that zrfter the rcfining proccss has bccn
undertaken, the resultant product i.e. 'Ore concentrate'has been directly used
in the malufacturing industry withollt any additional proccsscs undertakcn
on the same. Therefore, thc contention of the Noticee that thc Dcpartment was
reading into the Nolification additiona-l words eir:.d conditions in the
Notifrcation is unjustilied and without any basis sincc the allegation in the
SCN is mainly based on the definitions of 'Ore'and 'Ore conccntrate'available
in variou s popular dictionaries and on websites, the data available on the
Website of M/s. Etimaden as well as the test reports of M/s. Raj Borax Pvt.
Ltd. and M/s. Indo Borax by CRCL, Vadodara and CRCL, New Dclhi as well as
the statement of Shri Pradipkumar P. Patel, Director of the Importer stating
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thar the product which they imported was directly used in rhe ceramlc
industry without aly further processing. Also the principles laid down by thc
Hon'b1e Suprcmc Court, as discussed above, expressly clarily that no addition
or dclction is pcrmissible. In the instartt case the entry exempts 'Boron Ore'
and thc sarrlc cannot be strctched to include 'Concentrate of Boron Ore'. Thus,
I tlnd that thc ratro of the case laws cited by the Noticee are not applicable to
thc facts of thc case on hand.

30.2.11 Furthcr. I flnd thar it is settled law that onus o1' proving rhat rhc
goods fall within four corncrs of exemption is always on the claim:rnt. Honble
Supreme Court in case of Meridian Industries Ltd. v Comrnissioner - 2Ol5
(325) 8.L.T.417 (S.C.) has held as under

"73. The appellant is seeking the benefit of exemption Notifi.cation No. 8/97-
C.E. Since it is an exemption noffication, onus lies upon the appellant to show
that its case falls u.tithin the four corners of this notificatton and is
unambiguouslll couered bg the prouisions thereof. /t is also to be bome in mind
that suclt exemptton notifications ore to be giuen stict interpretation and,
therefore, unLess the assessee i.s oble to make out a clear case in its fauour, it is
not entitled to claim the benefit thereof. Otheruti.se, if there is a doubt or tulo
interpretations are possible, one uhich fauours the Department is to be resorted
to uthile construing an exemption notification."

I find that the Importer have not adduced any evidence to consider that
the goods viz. "Ground Colemalite B2O3 4oyo Natural Boron Ore" imported by
them were Boron Orc and not 'Concentrate of Boron Ore'. Therefore, I am of
the view that lmporter is not eligible for the benefit of Sr. No. 113 oI Notifrcation
No. l2l2Ol2-Cus dated 17.O3.2O72 upto 30.06.2017 and thereafter Sr. No.

130 of said Notihcation No. l2/2O12-Cus dated 77.O3.2O12 amended ude
Notifi cation No. No.5O/ 20 1 7-Cus dated 30.06.2O 17 .

3O.3 Whether M/s. Qunatas Glass & Ceramics Pr^. Ltd are liable to pay
the differential amount of Customs Duty of Rs. 1,OO,42,433/- (Rupees
One Crore, Forty Two Thousand, Four Hundred and Thirty Three Only),
as detailed in Annexure A-L, A-2, A-3, A-4, A-5 & A-6 of the Show Cause
Notice under Section 2al4l of the Customs Act, 1962 alongwith interest
under Section 28AA ofthe Customs Act, 1962?

30.3.1 I hnd that the imported goods declared as "Ground Colemanite

lB2O3 4O%) Natura-l Boron Ore" by the Noticee is a 'concentrate of Natural
Calcium Borate. However the Importer had mis-declared the description as
"Ground Colemanite lB2O3 4O%l Natural Boron Ore' insteacl of " Concentrates
of Natural Calcium Borate " or " Concentrates of Boron Ore" alld wrongly avarled
the benefit of exemption knowingly and deliberately with intent to evade

Customs Duty from payment of Basic Customs Duty as per Sr. No. 113 of
Customs Notification No. l2/2O12-Cus dated 17.O3.2O12 as amended r,rde

Notihcation No 28/2015-Cus datcd 30.04.2015 and Sr. No. 130 of Customs
Notihcation No.5O/2017 dated 30.06.2017 for the period from 01.04.2O15 to
30.06.2077 and 01.07.2O17 to 26.11.2020 respectively by declaring Ground
Colemarrite, B2O3 4O"/o as Boron Ore as the exemption was available only to
'Boron Ore' and thereby evaded Customs Duty amounting to
Rs.1,O0,42,433/-for the period 20I5- 16 , 2016-17 , 2077 -78, 2Ol8-19, 2Ol9-
2O and 2O2O-21 [up to 26. I 1.2020] respectively. The fact that 'Ground
Colemarrite B2O3 4oo/o'imported by them were actually 'concentrate of Natural
Calcium Boratc' was clearly evident from the discussion held hereinabove.
Therefore, the Noticee, despite knowing that the goods declared as 'Boron Ore'
imported by them were actually 'Concentrate of Boron Ore', by the aforesa-rd
acts of u'rllful mis statcment and suppression of facts, M/ s. Qunatas Glass &
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Ceramics Rrt. Ltd had short-paid the applicable Customs Duties by way of
deliberate mis-representation, willful mis-statement and suppression of facts
in order to evade the differential Duty leading to revenuc loss to the
government exchequer. AIso, the subject imported goods is classifiable under
Tariff item No. 2528OO3O whereas the importer have willfully mis-classifled the
same under Tariff item r:.o. 2528OO9O. I find that it was not the case where
importer was not aware of the nature and appropriate classihcation of goods.
However, the importer had willfully mis-declared the description to evade
payment of Custom Duty ald also mis-classifted the goods to evade pa1,,rnent

of Customs Duty by self-assessing the same under CTH 2528OO9O clarming
the benefit of Customs Notrficatron No.12/2012-Cus dated 17-3-
20l2(Sr.No.113) and Notification No.SO/2O17-Cus dated 30.06.2017 (Scrial
No. 130), paying NIL BCD, as the said goods are 'Concentrates of Natural
Calcium Borate' instead of 'Natural Boron Ore'. Hencc, thc provisions o[
Section 2a$l of Customs Act, 1962 for invoking extended pcriod to demand
the short paid Duty are clearly attracted in this case. I, therefore, hold that
the differential Duty of Rs. 1,00,42,433/- are requircd to be demanded and
recovered from the Importer invoking the provisions of cxtended period under
Section 2a$l ot Customs Act, 1962 along with applicable interest under
Section 28AA of Customs Act, 1962. I frnd that the Importer has
paid/deposited Rs. 13,16,849/- under protest. Since I have found that the
Importer is required to pay differcntial duty alongwith interest, the protest
lodged by M/s. Quantas Glass & Ceramics R t. Ltd., Bharuch need to be
vacated and Customs Duty of Rs.13,16,849/- paid under protcst towards
their differential Duty liability is required to be appropriatcd and adjusted
against the above confirmed Duty liabilities of Rs. 1,0O,42,433/-.

30.3.2 I find that the lmporter have contended that number of Bills of Entry
were assessed by the proper offrcer of Customs after examination of thc goods
arrd ; that it would be evident from the Exa:nination Ordcr in respect of such
Bills of Entry that one of the Mandatorv Compliancc Requircments was to
verify that the goods are Boron Ores for the purposc of exemption under
Sr.No.113 of Customs Notification No.l2l2Ol2-Cus dated 77 -3-2012 and
under Sr.No.13O of Customs Notihcation No.5O/2OI7-Cus dated 30.06.2017
ald it is therefore clear that the issuc whether the goods are Boron Ores or
not was specifically examined in the case of numbcr of tsil1s of Entry and the
exemption benefit u'as extended by the proper officcr of Customs after such
verification/examination and therefore the larger period of limitation cannot
apply merely because the Departmcnt subsequently entertains a different vicw
on the scope of the Notillcatron.

I find that the t}.ere is no merit in the Importcr's contention. The case
was booked, based on an intelligencc rcceived by tJrc officers of SIIB, Surat
and it was only then that this irregularity came to light. I also hnd that the
lmporter had suppressed certerin materlal facts from the Departmcnt which
came to light, only when DRI booked a case against M/s. lndo Borax and
Chemicals ltd., Mumbai (n 2O2Ol who a.lso imported 'Ulexite Concentrated
Granular' (supplied by M/s. Etimaden, T\-rrkcy through same trader M/s Asian
Agro Chemicals Corporation, UAE) declaring rt as 'Ulexite Boron Ore'. CHA of
M/s Indo Borax and Chemicals Ltd vide letter dated O3.O7.2O2O submittcd
copies of import documents of M/s Indo Bolar rvhich included the test report of
'ULEXITE' supplied by M/s Etimaden, Turkcy showing thc dcscription of the
goods supplied as "Ulexite, Concentrated, Granular, In Bulk 3 125mm". Similar
test reports in respect of goods imported by M/s. Quantass Glass may also have
been supplied by M/s. Etimerden, Tlrrkey. However, no such tcst report o[ the
producer M/s Etimaden had been discloscd by M/ s. Quantas Glass &
Ceramics Pvt. Ltd.in prescnt case through c-sanchit portal/Customs
Department.
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3O.4 \fhether the goods having assessable value of Rs.18,21,O7,77O1-
imported by wrongly claiming as "Boron Ore' as detailed in Annexure A-
1, A-2, A-3, A-4, A-5 & A-6 and consolidated in Annexure-A7 of the Show
cause Notice should be held liable for confiscation under Section 111 (m)
of the Customs Act, 1962?

3O.4.1 Thc Importer had imported 5472 MTS totally valued at
Rs.18,21,O7,77O/ -of Boron Ore Conccntrate'and wrongly availed the beneht
ol cxemption from payment of Customs Duty as per Sr.No.l13 of Customs
Notification No. 12/2O12-Cus dated 17.O3.2O12 as amended vide Notificatron
No 28/2015-Cus datcd 30.04.2015 and Sr.No. 130 of Customs Notification
No.5O/2017 dated 30.06.2O17 for period from 01.04.2015 to 30.06.2017 and
Ol.O7 .2O 17 to 26.11.2020 respectrvely by declaring 'Ground Colemanite.
B2O3 40ok'as 'Boron Orc'as the excmption was available only to'Boron Ore'
The subject goods weighing 5472 MTS totally valued at Rs.18,21,O7,77O I -
which were not available for seizure had been imported in contravention of thc
provisions of Section 46\a) of the Customs AcL, 1962. For these contraventions
and violations, the aforementioned goods fall under the ambit of smuggled
goods withrn meaming of Section 21391 of the Customs Act, 7962 ald hence I

hold them liable for conhscation under the provisions of Section 111(m) of the
Customs Act. 1962 in as much as by wrongly availing the benefit of Sr.No. 113

of Customs Notification No.l2/2O12-Cus dated 17.O3.2O72 as amended vide
Notification No 28/2O15-Cus datcd 30.04.2015 and Sr.No.130 of Customs
Notification No.5O/2017 dated 3O.06.2017, the Importer had wrongly claimed
the goods imported to be 'Boron Ores'.

30.4.2 As thc impugned goods are found liable to confiscation under Section
1 1 1 (m) of thc Customs Act, 1962,I find it necessary to conslder as to whether
rcdemption finc under Section 125(1) of Customs Act, 1962 can be imposed in
licu of confiscation in respcct of thc imported goods, which are not physically
available for confiscation. Section 125 (tl of the Customs Act, 1962 reads as

under: -

"125 Optiofl to pay frne in lieu ofconfiscation -

(1) Wheneuer conftscation of ang goods is autho*ed bg thts Act, the
offlcer adjudging it maA, in Lhe case of ang goods, the importation or
exporlalion uhereof is prohibited under this Act or under anA other law

for the lime being in force, ond shall, in the case of any other goods, giue

to the ouner of the goods [or, uLhere suclt otuner rs not knotun, the
person from uhose possession or custodA such qoods haue been

seized,l an option to paA in lieu of conftscation such fine as the said
oJficer thinks fit. . . "

30.4.3 I find thal, even in the case wherc goods are not physically avarlable
for confiscation, redemption fine is imposable in light of the judgment rn

thc case of M/s. Visteon Automotive Systems India Ltd. reported at
2018 (OO9) GSTL 0142 (Mad) whercin the Hon'ble High Court of Madras
has observed as under:

23. The penaltA directed against the importer under Section 112 and
the fine pagable under Section 125 operates in tuto different fields. The

f.ne under Section 125 is in lieu of confiscation of the goods. The paAment

of fine follouted up bg pagment of dutg and other charges leuiable, as per
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sub- section (2) of Section 125, fetches relief for the goods from
getting confiscated. Bg subjecting the goods to paAment of duty and
other charges, the improper and irregular importation is sought to be
regulaised, uthereas, bg subjecting the goods to paAment of fne under
sub-section (1) of Section 125, the goods are saued from getting
confiscated. Hence, the auailabilitg ofthe goods is not necessary for
imposing the redemptton fine. The opening words of Sectlon 125,
"Wheneuer confiscation of any goods is authoised by this Act ....",

bings out the point clearlg. The pou)er to impose redemption fine
sprtngs from the authoisation of confiscation of goods prouided for
under Section 1 1 1 of the Act. When once pou.ter of authoisation for
conf.scation of goods gets traced. to the said Section 111 of the Act, u-te are of
the opinion that the physical auailobilitA of goods is not so much
releuant. The redemption fine is in fact to auoid such consequences

flowing from Section 111 onLy. Hence, the paqment of redemption fine
saues the goods from getting confiscated. Hence, their physical
auailabilitg does not haue ang signiJicance for imposition of redetnptton

fine under Section 125 of the Act. We accordinglg onswer question No.
(iit).

30.4.4 I also find that Hon'ble High Court of Gujarat by relying on this
judgment, in the casc of Synergy Fertichem Ltd. Vs. Union of India,
reported in 2O2O (33) G.S.T.L. 513 (Guj.), has held tnLer alia as undcr: -

774. ...... In the aforesaid context, ue moA refer to and relg upon a
decision of the Madras High Court in the case of M/ s. Visteon
Automotiue Systems u. The Customs, Excise & Seruice Tax Appellate
Tibunol, C.M.A. No. 2857 of 2011, decided on I lth Augus\ 2017 l29Ji
19) G.S.T.L. 142 (Mad.)1, uherein the follou-ting has been obserued in
Para-23;

"23. The penaltA directed ogainst the importer under Section 112
and the fine pagoble under Section 125 operate in ttuo different

fields. The fine under Section 125 is in lieu of confiscdtion of the
goods. The paAment of fine folloued up by poAment of dutg and
other clnorges leuiable, a.s per sub-section (2) of Section 125, fetches
relief for the goods from getting confiscated. By subjecting the
goods to paAment of dutg and other charges, the improper and
irregular importation is sought lo be regularised, uhereas, bg
subjecting the goods to pagment of fine under sub-section (1) of
Section 125, the goods are saued Jiom getting confscated. Hence,
the auailobilitg of the goods is not necessary for imposing the
redemption fine. The opening tuords of Section 125, "Wheneuer
conf.scation of anA goods is authoised bg this Act....", bings out
the point clearlg. The pouter to impose redemption ftne spings from
the authoisation of conft^scation of goods prouided Jbr under Section
1 1 1 of the Act. When once pouer of autltoisation Jbr conftscation ol
goods gets troced to tl'Le said Sectiort 1 I I of the Act, ue are of the
opinion that the phgsical auailabiLitg of goods is not so much
releuant. TLLe redemption fine is in foct to auoid such consequences

Jlou-ting from Section 111 only. Hence, the paAment of redemption
fne saues the goods from getting confscated. Hence, their phgsical
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auaiLabilitg does not haue ang significance for imposition of
redemptiort fine under Section 725 of the Act. We accordinglg
onsu.ter question No. (iii)."

775. We would like to folloro the dictum as laid. down bg the
Mad.ras High Court in Para-23, reJerred to aboue."

In the prescnt case, it is clearly apparent that the Importer has wrongly
availcd thc benefir Sr.No.113 of Customs Notification No.72l2Ol2-Cus dated
17.O3.2O12 as amended vidc Notification No 28/2O15-Cus dated 30.04.2015
and Sr.No. 130 of Customs Notification No.50/2017 dated 3O.06.20l7with
clear intcnt to evade thc paymcnt of duty. Thercfore, the contention of the
Importcr that in absence of availabilitv of goods, cannot be confiscated is not
tcnable.

In vic'"v of the abovc, I find that 5472 MTs of goods viz. "Ground
Colemanitc, B2O3 4oo/o, Naturzrl Boron Ore" appearing in Annexure A- I to A-6
totally valucd at Rs.18,21,O7t77O1- (Rupees Eighteen Crore, Threnty One
Lakh, Seven Thousand, Seven Hundred and Seventy onlyl though not
available arc liablc for confiscation under Section I l I(m) of the Customs Act,
1962.

3O.4.5 In vicw o[ the above, I find that redemption frne under Section I25 (1)

is liable to bc imposcd in lieu of confiscation of 5472 MTs of goods viz.
"Ground Colemanite, B2O3 4OVo, Natural Boron Ore" having assessable value
of Rs. 18,21,O7,7701-, as detailed in Annexure A-1, A-2. A-3, A-4. A-5 & A-6
and consolidatcd in Annexure-A7 of the Show cause Notice.

3O.5 Whether M/s. Quantas Glass & Ceramics Pr^. Ltd are liable for
penalty under the provisions of Section 114A, of the Customs Act,
t962?

30.5.1 I iind that demand of differcntial Customs Duty amounting to
Rs.1,00,42,433/- has been made under Section 2a$l of the Customs Act,
1962, which provides for demand of Duty not levied or short levred by reason
of collusion or wilful mis-statement or suppression of facts. Hence as a
naturally corollary, pcnalty rs imposable on the lmporter under Section 114A
of the Customs Act, rvhich provides for penalty equal to Duty plus interest in
cascs whcrc thc Duty has not becn levied or has been short ler'eed or the
interest has not been charged or paid or has been part pard or the Duty or
interest has been erroneously refunded by reason of collusion or any wilful
m1s statcmcnt or suppression of facts. In the instant case, the ingredient of
supprcssion of facts by the importer has been clearly established as discussed
in foregoing paras ald hence, I find that this is a fit case for imposition of
quantum of penalty equal to the amount of Duty plus interest in terms of
Section 114A ibid.

30.6 Whether M/s. Quantas Glass & Ceramics Prrt. Ltd are liable for
penalty under the provislons of Section ll4AA of the Customs Act,
L962?

30.6.1 I also hnd that the Show Cause Notice proposes to impose per]alty on
the Importcr M/s. Qualtas Glass & Ceramics h^. Ltd. under Section 114AA
ofthe Customs Act, 1962. Thc text of the sard statute is reproduced under for
easc of refercnce:

"If a person knouinglg or intentionallg makes, signs or Lses. or causes to be

made, signed or used, dng decldrdtion, statement or docLtment uthiclt is folse
or incorrect in ang mateial particular, in the transaction of on11 business for the
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Wrposes of thi.s Act, shall be liable to a penaltg not exceeding fiue times the

ualue of goods."

30.6.2 I frnd that noticee was rvell awzrre that goods viz. "'(irotrnd Colemanite,
B2O3 4O'h' " imported were actually 'concentratc of Boron Ore', however,
they falsely mis classified under Customs Tariff Item No. 25280090 instead of
merit classiflcation under Tariff Item No. 25280030 and intentionally declared
Sr.No. 113 of Customs Notification No.'1212O72-Cus dated 77.O3.20).2 as

amended vide Notifrcation No 28120iS-Cus datcd 30.04.2015 and Sr.No.13O
of Customs Notification No.5O/2017 dated 30.06.20 17in Bill of Entry with
clear intent to evade the payment of duty and contravened the provision of
Section 46 (4) of the Custom Act, 1962 by making false declarations in the Bill
of Dntry,. Hence, I frnd that the importer has knowingly and intentionally mis
declared the false/incorrect description of goods and its Tariff Item No. and
Notihcation No. in respect of imported goods. Hcncc, for thc said act of
contravention on t-heir part, the noticee is liable for pcnalty under Section
1 14AA of the Customs Act, 1962.

30.6.3 Further, to fortify my stand on applicability of Pcnalty under Section
1 l4AA of the Customs Act, 1962, I rely on the decision of Principal Bench,
New Delhi in case of Principal Comrnissioner of Customs, New Delhi (import)
Vs. Globa-l Technologies & Research (2023lr4 Centax 123 (Tri. Delhi) wherein it
has been held that " Stnce the importer hnd made false declarotions in the Bill
of Entry, penaltA rr;cs a,so conectly imposed under Seclion 1 14AA bg the

oiginal authoitg".

3O.7 Whether M/s. Qunatas Glass & Ceramics Prrt. Ltd are
penalty under the provisions of Section Llzlall lLz (b), of the
Act, 1962?

liable for
Customs

30.7.1 I hnd that fifth proviso to Section 114A stipulates that "where any
penalty has been levied undcr this section, no pcnalt,v shall bc levied undcr
Section 112 or Section 114" Hence, I refrain from imposing penalty on the
importer under Section 112 of the Customs Act, 1962 zrs penalty has been
imposed on them under Section 114A of the Customs Acl, 1962.

3O.8 Whether M/s. Quantass Glass & Ceramics Pvt, Ltdare liable for
penalty under the provisions of Section 117 of the Customs Act, L962?

117. Penalties for contrauention, etc., not expressly ntentioned.-AnA person
u.tho contrauenes any prouision of this Act or abets ony such contrauention or
u-tho foils to comply utith ang prouision of this Act uith tuhich it was his duty to
complg, u-there no express penoltA is elseu.there prouided [or such contrauention
or failure, shall be liable to a penolty not exceeding [one lakh rupees].

I ftnd that this is a general penalty which may bc imposed for various
contravention and failures where no express penalty is clsewhcre provided in
the Customs Act, 1962. In present case, since exprcss pcnalty under Section
114A of the Customs Act,l962 for short payment of duty by reason of wilful
mis-statement ald suppression of facts, and penalty under Seclion 114AA of
the Customs Act, 1962 for false declaration in Bills of Entry have alrcady
been found imposable as discusscd hcrein abovc. Thcrefore, I hold that
Penalty under Section 117 of the Customs Act, is not warranted and legally
not sustainable.
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31. Whether, Penalty under Section 112(a) & (b), Section 114AA and
Section ll7 of the Customs Act, 1962 should be imposed on Shri
Pradipkumar P. Patel, Director of M/s Quantas Glass & Ceramics private
Limited or otherwise?

31.1 I hnd that Shri Pradipkumar P Patel, Director of M/s. Quantas Glass &
Ccramics Pvt. Ltd was responsible for import and involvcd in deciding the
cl:rssillcatiolr oI thc importcd 'Ground Colcmanitc B2O3 lOo/o'and also in
approving mi.s- classification of the sarne under Cusloms Tariff Item
No.2528OO9O ln the Bills of Entry and thereby wrongly clarrned the benefit of
Sr.No.113 of Customs Notification No.I2/2O12-Cus dated 17.O3.2O12 and
Sr.No.130 oI Customs Notihcation No.50/2017 dated 30.06.2017 treating the
imported goods as "Boron Ore' insprte of having the knowledge that the
subjcct goods was 'Conccntrate of Calcium Boron Orr:' and its merlt
classihcation was 25280030. Thus his act and omission rcndered the goods
Iiable for confiscation under Scction 111 (m) of the Customs Act. 1962 and
thereby Shri Pradipkumar P Patel, Director rendered himse lf liable for penal
action under Section I 12 (a) (ii) of the Customs Act,1962.

31.2 I also frnd that the Show Cause Notice proposes to i:npose penalty on
Shri Pradipkumar P Patel, Director of M/s. Quantas Glass & Ceramics Pr.t.

Ltd. under Section II4AA of the Customs Act, 1962. I hnd that Shri
Pradipkumar P Patel, Dircctor of M/s. Quantas Glass & Ceramics Prt. Ltd. in
his statement recorded on 02.11.2O2O has specifica.lly stated that 'Ground
Colemanrte' is used in manufacture of Ceramic Giaze Mixture commonly
l<nou'n as Frit as such without any processing . Further, hc stated that they
rmported 'Ground Colemanite (Calcium Borate) B2O3 4O(Yo' of M/s Etimaden,
Turkcy by declaring it as "Ground Colemanite, B2O3 4O"/o, Natural Boron
Ore" as dcclared in all import documents of their supplier M/s Asran Agro
Chemicals Corporations, U.A.E. since April 2015. Further, on berng asked, he
categorically stated that they classified under CTH 252aOO9t) so because their
supplier clarmed as pcr all their documents that Ground Colemanite, B2O3
4O%, Natural Boron Orc was to be classified under CTH 25280090 and they
were simply classrfying under the same heading since long and claiming the
benefit of Notification. I find that from the Product Technical Data Sheet of
"Ground Colcmanite", no where it has been mentioned as'Natural Boron Ore',
however inspitc of having the knowledge that impugned goods rrras actually
'Concentratc of Boron Ore' they have mentioned/declarcd the description of
thc imported goods as "Ground Colemalite, B2O3 4Oo/o, Natural Boron Ore"
with clear intent 1cr cvadc the pa],.rnent of Customs duty by wrong availment of
beneht of Sr.No.113 of Customs Notifrcation No.12l2012-Cus dated
17.O3.2012 and Sr.No.130 of Customs Notification No.50/2017 dated
30.06.2017 contravened the provision of Section a6 $l of the Custom Act,
1962 by making falsc declarations in the BiIl of Entry,. Hence, I find that the
Shri Pradipkumar P Patel, Dircctor of M/s. Quantas Glass & Ceramics Pvt.
Ltd. has knowingly ald intentionally made, signed or caused to be made and
presented to the Customs authorities such documents whjch he knew were
falsc and incorrect in respect of imported goods. Hence, frrr the sard act of
contravention, Shri Pradipkumar P Patel, Director of M/s. Quantas Glass &
Ceramics Pvt. Ltd is liable for penalty under Section 114AA of the Customs
Act, 1962.

31.3 I also find that Show Cause Notice proposes penalty rLnder Sectron 117

of the Customs Act, 1962 on Shri Pradipkumar P Patel, Director of M/s.
Quantas Glass & Ceramics h/t. Ltd. From the findings as discussed in Para
31.1 & 31.2 hereinabove, Pcnalty has treen held imposable under Section
I 12 la) (ii) of the Customs Act,1962 for the act arrd omrssion on the part of
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Shri Pradipkumar P Patel, Director of M / s. Quantas Glass & Ceramics Prt.
Ltd. which rendered the goods liable for confiscation under Section 11I (m) of
the Customs AcL, 1962 and Penalty under Section 1 14AA found imposable for
false declaration in Bills of Entry. Since, specific penalty under Section I12 (a)

(ii) of the Customs Act, 1962 & 114AA of the Customs Act, 1962 for
contravention of Section 1 1 1 (m) ald false dcclaration in Bills of Entry has
found imposable, I do not find it worth to impose penalty under Section 117 of
the Customs Act, 1962 which is for contravention not expressly mentioned.

32. In view of the discussions and lindings in paras supra, I pass the
following order:

::ORDER::

32.1 I reject the classification of tarilf item 25280090 dcclared as "Ground
Colemanite (8203 4Oo/") Natura-l Boron Ore" imported by M/s. Quantas Glass
& Cerarnics R/1. Ltd and given in the Bills of Entries, as mentioned in
Annexures A-1, A-2, A-3, A-4, A-5 & A-6 of the Show Cause Notice and hold
that the subject goods be correctly classified under Customs Tariff Item No.

25280030 of the First Schedule to the Customs Tariff Act, 1975(51 of 1975) as
"Concentrate of Calcium Borate".

32.2 I disallow the benefit of the exemption of Basic Customs Duty (BCD)

under [i) Notification No.l2/2OI2-Cus datcd 17.O3.2O12, as amended (Sr. No.
1 13) (till 30.06.2ol7l and (ii) Notifrcation No.5O/2017-Cus dated 30.06.2017,
as amended (Sr. No. 13O) (01.07.2017 onwards) to M/s. Quantas Glass &
Ceramics Rt. Ltd;

32.3 I confirm the demand of Differential Customs Duty amounting to
Rs.l,OO,42,433/- (Rupees One Crore, Forty Tvro Thousand, Four Hundred
and Thirty Three Only) as detzulcd in Annexurcs A-1, A-2, n-3, A-4, A-5 & A-
6 ald consolidated in Annexure-A7 to the Show Causc Notice, icviablc on
Boron Ore Concentrate imported by M/s. Quantas Glass & Ceramics Pvt. Ltd
declaring as Natural Boron Ore issued under Section 28(4) of the Customs Act,
1962 under the provisions of Section 28(8) of the Customs Acl, 1962 and order
to .recover the same..

32.4 Interest at the appropriatc rate shall be chzrged and recovered from M/s.
Quantass Glass & Ceramics Pvt. Ltd., Bharuch, under Scction 28AA of the
Customs Act,1962 on the duty confirmed hereinabove at Para 32.3 above.

32.5 I vacate the protest lodged by M/s. Quantas Glass & Ceramics Pvt.Ltd.,
Bharuch and Customs Duty of Rs.i3,16,849/- paid undcr protest towards
their differential Duty liability stands appropriated and adjusted against the
above conhrmed Duty liabilities.

32.6 I hold the 5472 MTs of goods viz. "(iround Colcmanirc. B2O3 4oak,
Natural Boron Ore" appeanng in Annexure A- I to A-6 totally valued at Rs.
la,2l,O7,77O / - (Rupees Eighteen Crore, TWenty One Lakh, Seven
Tbousand, Seven Hundred and Seventy only) liable for conhscation under
Section 1i I(m) of the Customs Acr, 1962. Ho\a,evcr, I givc M/s. Quantas Glass
& Ceramics R,t. Ltd., the option to redeem the goods on payment of Fine of
RS.9O,OO,OOO/- (Rupees Ninety Lakh onlyl under Scction 125 of the
Customs Act, 1962.

32.7 I impose penalty of Rs.1,OO,42,433/ - (Rupees One Crore, Forty Two
Thousand, Four Hundred and Thirty Three Only) plus pcnalty equal to the
applicable interest under Section 28AA of thc Customs Act, 1962 payzrble on
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the Duty dcmanded and confirmed above on M/s. Quantas Glass & Ceramics
ht. Ltd. undcr Scction I l4A of the Customs AcL, 1962 in respect oi Brlls
of Entry dctailcd in Anncxures A-l, A-2, A-3, A-4, A-5 & 4-6 and consolidated
in Anncxurc-A7 of the Show Cause Notice. However, I give an option, under
proviso to Scction 114A of the Customs AcL, 1962, to thc importer, to pay 25ok

of thc amount of total penalty imposed, subject to the pa1ment of t<ltal duty
amount and intercst confirmcd and the amount of 25oto ol penalty irnposed
r,,,ith in 30 days of rcccipt of this order.

32.8 I rcfrain from imposing any penalty on M/s. Quantas Giass & Ceramics
Pv't. Ltd., undcr Scction 112(a)& (b) of the Customs Act,1962.

32.9 I impose a penalty of Rs.5,OO,OOO/- (Rs. Five Lakh only) on M/s.
Quanras (ilass & Ceramics R,t. Ltd., under Secticn l14A,A of the Customrs

Act,i962.

32.10 I rcfrain from imposing any penalty on M/s. Quantas Glass & Ceramics
h't.Lt(l., Bhaluch under Section I l7 of the Customs Act, i962.

32.11 I imposc a pcnalty of Rs.2,OO,OOO/- (Rupces Two Lakh only| on Shri
Pradipkumar P.Patel. Director of M/s. Quantas Glass & Ceramics Pvt. Ltd..
Bharuch urrdcr Scction 112(a)(ii) ol'thc Customs Act, 1962.

32.12 I imposc a pcnalty of RS.2,OO,OOO/- (Rupees T\ro Lalth only) on Shri
Pradipkumar P.Patcl. Dircctor of M/s. Quantas Glass & Ceramics R,t.Ltd.,
under Scction I I4AA of thc Customs Acr, L962.

32.13 I refi'ain from imposing any penalty on Shri Pradipkumar P.Patel,
Dircctor oi M/s. Quantas Glass & Ceramics Pv-t. Ltd., Bharuch under Section
117 of thc Customs Act,l962.

33. This ordcr is issued without prejudice to any other action that may be

taken under thc provisions of the Customs Act, 1962 and Rules/Regulations
framed thereunder or any other law for the time being in force in the Republic
of India.

34. Thc Shorv Causc Notice No. VIII/ 1O-08/Pr.Commr. / O&A l2O2A'21 dated
28.12.2020 is disposed off in above terms

1ALIX

DrN : 2O24O77 1MNOOOO6 1 6 1 66

BY Spccd Post /Hand Delivcry/E mail

F.No.VIII / I 0- O8 / Pr. Com mr. lO&A l2O2O-21

To.

M/s.Quantas Glass & Ceramic Pr/t. Ltd,
Survey No.497 I 1, 396 I 1,

Villagc-Achool, Amod, Bharuch
Rcgistcred Oflice at 405, Shantimall,
Opposite Navrang Tower,
Satzrdhar Char Rasta,

Ncar Modi Petrol Pump, Ghatlodia,
Ahmedabad - 380054.

i,x
(Shiv Kumar Sharma)
Principal Commissioner

Date: 03.O7 .2024

c

1
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2 Shri Pradip Kumar P Patel,
Director of M,/s.Quantas G1ass & Ceramic Pvt. Ltd,
Survey No.497 11, 3961 I,
Village-Achool, Amod, Bharuch
Registered Office at 4O5, Sh.rntimall,
Opposite Navrang Tower,
Satadhar Char Rasta,
Near Modi Petrol Pump, Ghatlodia.
Ahmedabad - 380054

Copy to:-

(i)

(i1)

(iii)
(i")
(v)

(vi)

The Chief Commissioner of Customs, Gujarat Customs Zone,
Ahmedabad.
The ADG, DRI. Zonal Unit, Ahmedabad.
The Additiona-l Commissioner, Customs, TRC, HQ, Ahmedabad.
The Deputy Commissioner of Customs, Customs House Hazira, Surat.
The Superintendent, System, Customs, HQ (in PDF format) for
uploading the order on the website of Ahmedabad Customs
Commissionerate.
Guard File.
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