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ORDER.IN.APPEAL

Appeal has bcen filed by M/s Samyak Synthetics Pvt. Ltd., 1-8-32, O1d

Housing Board, Shashtri Nagar, Bhi^w'ara, Rajasthan, (hereinafter referred to as

the 'Appellant') in tcrms of Se ction 1 28 of the Customs Act, 1962, challenging

the Order-in-Original No. MCH/ltDC/RKl19O/2023-24 dated 17.1O.2023

(hereinafter relerrcd to as 'the impugned order) passcd by the Additional

Commissioner of Customs, Custom House, Mundra (hereinafter referred to as

the'adjudicating authority').

2. Facts of the case, in brief, are that the Appellant is engaged in

manufacture of various types of Fabric and clearance/ supply thereof for export

as well as in domestic market and is also engaged in exporting of Other Woven

Pabric of Synthetic Staple Fibre under the Tariff headings 55151130 and

55151190 and claiming Drawback under relevant Drawback Serial Numbers of

the Drawback schedule. After enactment of GST law, for the period from July

2077 to September 2Ol7, lhe government continued two Drawback categories,

Drawback under Category A' i.e. higher rate of Drawback and category ,,B,, i.e.

lower rate of Drawback. However, for claiming Drawback under category 'A,,

Appellant had to provide/give an urrdertaking that no cenvat credit/input tax

credit was availed in respect of the inputs/input services used for making such

export supplies. The Appellant during the period from July 2olz to September

2017 had claimed both i.e., Drawback under category 'A' as well as input tax
credit of GGST and IGST. An intelligence collected and developed by the officers

of Directorate of Revenue Intelligence, Jaipur (herein after referred as ,,DRI,' for
the sake of brevity) indicated that some Appellants of 'yarns, Textiles and Fabric,

have wrongly availed Drawback against the goods exported during the period

from July 2077 to september 2olz.'The appellant, during the period from July
2077 to September 2Ot7, had claimed both i.e., Drawback under category ,A, as

well as input tax credit of CGST and IGST.

2.1

amended

Vide Notification No. S9/2O17(NT) d,ated 29.06.2017 government

the notification of the Government of India, Ministry of Finance
(Department of Revenue) No. 131/20r6 - customs (N.T.) dated the 3lstoctober,
2016 thereby specifying conditions fcrr ava ing Drawback. The said notification
provided that an undertaking shourd be provided, in case an Apperlant wants to
claim Drawback under ..i.gory ',A,,, rhat they have not availed any input tax in

'd)

a
RI
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respect of IGST and CCST

2.3 The Appellant is engaged in manufacture of various types of Fabric

and clearance/ supply thereof for export as well as in domestic market During

the period from July 2ol7 to September 2017, t:ne appellant had simultaneously

claimedDrawbackundercategory,A.aswellasinputtaxcreditofIGSTand

CGsTintheGSTR38returnfiledbytherrrandCenvatCreditrntheTRAN-1of

the stock of 42,366Kg Yarn available with them as on 30 06 2017 The matter

was examined with reference to Duty Drar'vback Schedule' GST TRAN- 1' GSTR

38return,GSTR-2Areturn,IelevantNotilrcationsandtechnicalsourcestojudge

the legality of claim of the Appellant under Drawback at higher rate/category A'

during the period from July 2077 to September 2OIT Tine appellant had been

exporting Other Woven Fabric of Synthetic Scaple Fibre under the tariff headings

55lSll30and55l5llgOandclaimingDrawbackunderrelevantDrawback

Serial Numbers of the Drawback schedule Relevant entries of Drawback

Schedule, 2076 are reproduced as under: -

tfd
d

E
+ @

l.'
,-{

v

P age 5 of 39

2.2 The rates of Drawback did not change even after the enactment and

appticability of the GST law i.e. the higher Drawback rates continued till

September, 2077.^fhre Notification No. 131/2O16 Customs (NT) dated 31.10.2016

had also provided the said condition that in case the Appellant wish to avail

higher rate of Drawback, then Cenvat credit should not be availed and the

government amended the Notifrcation No.131/2016-Customs (NT) dated

31.10.2016 vide Noti{ication No.59/2017-Customs 29.06.2017 but the

Govemment continued both rates of Drawback (Higher and Lower rates) for the

period from Juty 2ol7 to September 2017 
"vith 

a condition that no ITC of Central

tax and Integrated tax should be availed as the higher Drawback represent

rebate of Central duties which includes CGST and IGST component' Further

from 01.10.2017, higher Drawback rates were discontinued and only lower

Drawback rates were allowed and the same was amended vide Notification

88/2017-Customs (NT) dated 21.09.2017, wherein Drawback in respect of

Central taxes other than Custom duties were discontinued'



Description of Goods

2.4 On analysis of the TRAN-1, GSTR-2A & GSTR-3B returns of M/s
Samyak synthetics Pvt Ltd., it emerged that the Appellant has availed cenvat
credit of Raw Materials i.e. 42,366 Kg yarn, available with them as on
30-06.2017 in the TRAN- 1 filed by them and had availed all the Input Tax credit
available to them against the purchase ol raw ma Leriats/ in puts & input services
made by them during the period from July 2o7T to september 2017. Further,
from the Shipping Bills, it was arso gathered that during the period from July
2077 to september 2oJ,T, Apperant has availed of Duty Drawback at higher rate,
i.e. category'A' of the Drawback schedule (S51506A). pursuant to confirmation
of intelligence equally corroborated with the technical analysis of relevant
Notifications, Drawback schedule, export data and GST returns, the DRI
initiated investigation against the Aperant engaged in export of the Dyed other
woven Fabric of synthetic staple Fibre containing syn. Stpl Fib. of ress than
85% by claiming Drawback at higher rate under tariff items 551506A of the
Drawback schedule. Therefore, in order to ascertain the eiigib ity of the
Appellant to avail export incentive i.e. dut5r Drawback under category ,,A,,,

Summons dated 09.o2.2022 to appear on 3o.o3.2022 was issued, in compliance
of which Shri vikas Singhal, Accounts Assistant M/s Samyak Synthetics pvt Ltd
appeared on 06.04-2022 to tender vo]untary statement under Section 1oB or-the
Customs Act, 1962.

2.5 Statement of Shri Vikas Singhal, Accounts Assistant in M/s Samyak
Synthetics Pvt Ltd., Bhilwara, Rajastrran was recorded under section 1og of the
Customs Act, 1962, wherein, he inter. alia stated that:_

He is Accounts Assistant in M/s samyak synthetics pvt Ltd. and looks
after all the works related to accounts / finance in the company. Further,

OIA No. MLrN-CUSTM-000-APP- t07 -25-26
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work related to GST and customs is also looked after by him; that he

reportstotheDirectorsShriGyanChandJainandShriShirishJainfor

any work;

M/s Samyak Synthetics Pvt Ltd is engaged in business of manufacture of

polyster and synthetic Suiting & Shirting Fabric and its export as well as

domestic sale. They are holding IEC 13110160O7 In GST regime' they are

registered at Bhilwara, Rajasthan and has GSTN O8AAKCS8357B1Z4 '

once the order was received frorri foreign buyers, ali raw material was

procured and weaving was done at different manufacturing units on job

work basis. After weaving Grey Fabric was sent for processing on job work

basis. After processing goods returned to their plant and there cutting &

packing of the goods was done before clearance for export and domestic

market. The raw material procured by their company for manufacture of

Polyester and Polyester Viscose Fabric was Yarn and lor synthetic fabric

was sYnthetic filament Yarn;

they did not have any facility for marLufacturlng and entire work n'as being

done on job work basis They manufacture Polyester and Polyester Viscose

andsyntheticSuiting&ShirtingFabricusingdyedandgreyyarnsand

synthetic filament yarn respectively After purchasing' weaving of yarn was

done through looms at different manufacturing units on job work basis'

After weaving grey fabric was sent for processing/ finishing on job rvork

basis. Processing involves dyeing and finishing of fabric Fabric thus

manufactured was drspatched for e>lport and domestic market From the

date yarn was procured, in generaf it took around 65 days for them to

manufacture finished fabric out of yarn The major suppliers of yarn were

M/s Sangam India Ltd and M/s RSWM Ltd etc They were indulged in

manufacturing of Polyester and Polyester Viscose Staple Fabric (55 15) and

Synthetic Suiting & Shirting Fabric;

that Polyester and Polyester Viscosr: Suiting/ Shirting Fabric were being

exported by M/s Samyak Synthctic Pvt Ltd And they supplied Poivester

and Polyester Viscose Suiting/ Shirting Fabric as well as synthetic Suiting

& Shirting Fabric in the domestic market. Approximately 8o% of the total

sale accounts for lDxport whereas 2oak of total sale accounts for domestrc

crearance. yarn is their main input. They arso availed services like Job

Work, Courier, Sea l"reight Serr"rces and other consulting services of

Chartered Accountant;

o that theY availed ITC on all eligible goods and services as mentioned in

swer above. they Procured inputs/ inputs services commonly for

d.
&.t

:'i,i +

Page 7 of a9$



otA No. MUN_CtJSTM_000_App_ i07 -2s-26

finished goods intended for export and domestic clearance. Further, he
statcd that they did not malntain any separate records for the inputs and
i.rput serviccs uscd for manufzrcture of goods supplied in domestic market
and exported by them. he statr:d that TRAN_ 1 return was Iiled by them on
27.11.2O1T and they had carrrcd forward Rs.6,89,904/- pertaining to
cenvat credir of excise duty paid by them on purchase of 42,3661_Kg yarn
and Rs. 8,71 ,344 / _ as VAT credit. Further, he stated that they were not
registered in central Excise regime therefore IrR returns were not
applicable on them.

I he st'rted lor suiting, from 250 grams of yarn they manufactured fabric of
l Mtr length. During this process wastage came to around 2Zo_ Further
during the process of finishing, around 5Zo of shrinkage took place. After
frnishing, arou,d 2o1., of u,astage also took place. They did not receive any
purchase orders from their bu,,,crs however they made sa.le orders against
the exports made by them. Th.e finished goods were sold on the basis oforders placed verbally or through mobile phone; that as per GSTR 38
re turn total cr.edit avarled by them was Rs. l,36,03,00T /_ (July -Rs.55,00,479l-, August- Rs. O,/_ & September- Rs.81,O2,528/_). They hadavailed all the ITC available to them during the month from July 17 to Sept17 that was available to them in the purchase register; he stated due roclericar error Input ra-x credit was not ava,ed in the month of August

20L7 . However, the ITC in respect of invoices of the month of August 2017was availed in the month of September 201.7; theyhad availed ail the creditavailable to them in the GSTR 24, in the GSTR 38 filed by them durinothe monrh frorn July 17 to Scpr 17. FIe submitted copies;;a;_;;
returns for thc month of July 2OI7 to September 20 17. Further, he statedthat thc credit in respect of the month of August 2OlT wasavailed by themin the month of Sr_-ptembcr 2Ol7 asthe same could not be availed by themduring the month of August 2O 17 due to clerical r

any raw material during the m<>nths of July ,, ;::;,'i;'.:i:::'::::
of availing ITC on imported goods did not arrive; they had claimed refundof the credit availed by them cluring the month
however, refund ol IGST

20i7 whereas the sGsr 

& ccljr part was *j"r"!::':": #T::::;
part \ ,as sanctioned to them. Further, they hadbeen sanctioned refund of IGST, CGST and SGST for the month ofSeptember 7Z only for the gooils exported at lower rate of Drawback andrefund pcrtaining to goods exported at higher rate was rejected. Hesubmitted copies ol RFD 06 for the period from July 17 to Sept 17.

Page 8 of 39
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On being asked to provide details of export made by you during the month

of July to September , 2Q17 , he statecl that M/ s Samyak Synthetic Pvt Ltd'

was engaged in export of Suiting / Shirting Fabric and during the month

of July to September, 2017 export made by them was as under: -

56,87 ,995 l-3,

he stated that they had availed Drawback at higher rate' i'e' under

category 'A' on the export made in months of July' Aug and Sept'-2017

and some consignments during the month of September- 17 were exported

availing Drawback at Iower rate i.e. category B of Drawback schedule.

Total Drawback at higher rate and lower rate of Drawback availed by M/s

Samyak Synthetics Pvt Ltd' during this period was Rs 79'06 '4321- 
and

6,04,464 I 'respectively summarized as under: -

He was shown Notifica tion No.131/2016-Customs (NT) dated 31'10'2O16

and Notification No <o / rO'l 7-Customs (NT) dated 29'06'2017 issued bY

Government of India and on being asked to exPlain whether M/s SamYak

Synthetics Pvt Ltd had satisfied all the conditions/ requirements of

Notilication No' 131/ 2O 16-Custorns (NT) dated 31'10'2016 and

Notification No. 59/20 17-Customs (NT) dated 29 .06,20 1 7 and also state

whether duty Drawback availed at highe r rate bY M/s SamYak SYnthetics

Pvt Ltd. during the period from July 17 - Sept 17 was in order or otherwrse'

he stated that they irad 1'7a'265'52 Kg of Yarn 6,63,A59 Mtrs when

converted into finished fabric and after dedtcting wastage / shrinkage) 1n

their stock as on 30'06'2017' Further' they had 1,77,66L Mtrs of GreY

(WIP) 1,65,402 Mtrs when converted to fin

Mtrs of Iinished Fabric as on 30'06'2017

ished fabric) aod 4'76'517 79

Therefore, he stated that they

had stock of 13,05,778'79 Mtrs fabric with them as on 3O'06'2O17 out of

taken on tine 42,366 Kg Yarn

an

I

Drawback Amount (Rs.l
FOB Value (Rs'

QuantitY
Meters)Month

5r.

No,
LO,75,426 /- (Hicher Rate)

140130iul-17L
Higher Rate)37 ,97 , s30 /-

1, 26,52,098 /-

4, 46,76891 l-472607Aug-172
30,33,476 I- (Hie her Rate)

41476417Se3

Total Drawback (ln

Rs.
Drawback at lower rate

ln Rs.)
Rate ln Rs.)

Drawback at Higher

Month
Sr.

No. 10,75,426 l-
10,7s,426 l-Jul-171 11 97 ,s30 l-
37,97 ,s3o /--17AU7

30,*,476 l-5ep- 173

3 5, 37 ,940 l'
85, 1o,896 l-

6,04,464 l'
6,O4, 464 l-79,06,4r2 l-Total

d

which Cenvat Credit of Rs' 6' 89,eo4 l- was

P age 9 of 39
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which was purchased by them in the month
month of .Jur' t. Seprembc r,20tTthey had .rr::,Ii:;:i;r3)1,nll:
of finished fabric' He further stated that all the exports made by them onhigher rate Drawback during thc month of July to September_2017 wasIrom the stock of raw matcrial, scmi_finished and frnishcd goods availablcu'ith thcm zrs on 3O.O6.2O 17. Thc exports madc by them in the month oIScpt 17 at lorver rate of Drar.l,back i.l,as done consuming the raw materialprocured by ti-rcm during thc rnonths of Juty 17 to sept 17. Thus, he statedrhat they have satisfied conditions of Notification No. 13 1 /20 16-Customs(NT) dated 3t 10.2016 t

2s 06 20t7*, ., .*oo,ll,lu)::, # I;,lliil,J.:::--" 
(Nr) dated

on being aske d to provide the .ietails of the stock position of raw materiarsas wcll as finished goods as on 30'06 2017 0f M/s samyak synthetics pvtLtd., he provided the stock position of finished goods as well as rawmaterials as on 30.06.2021. Irurther, month wis<
from period April 17 to sept I7. was also submittec 

stock position starting

had stock posir:ion as under: 
I As on 30 06'2o17 they

. On being asked to sta
wasmanurac,,,."auyffi l;::H?::J#;iffi1::i::1"J::
of Grey Fabric held by them as on 3O.06.2 Ol7, hestated that from thestock of 1,2g,265,52 K
manufactured and fror 

of yarn total finished goods of 6,63,g59 Mtrs were

;::Ti*:il":'","Ty":ii":'"T:::::'ilil:m::i::r

ffi:".i:::.;*,,Tr__::IHft :.:-":ff il[::;:ffj.i*
as on 30.06.2017. Ther 

k of Yarn and Grey Fabric available with them

::x *;1'{:Tjff n:ff T:#r,;,;:: n:; 
j*

He was confronted anr,t'" 
on 30'06'2017'

so.o6.2otzand the.;;:,J"T,.hij:ff:ff" stock position as on
goods during the period

6
{

.^
,.{

,t

Qua nt i

71 28 56 25 K thI ou ed Ud ct s h n rlng ka oeI nr'fi s eh d s

aw material ,/ finished

Fab ricG

Yarn

goods

'7
1 7 66 1 73 M rs h Uo d educt s 1h nng ka

ro cess in

Finished Fabric (after

476577.79 Mtrs.

i. ri.
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July 17 to Sept 17, it appeared that they had stock of total 73'05'778'79

Mtrs of frnished goods and had exported 14'88'213 Mtrs of finished fabric

during July to Sept.-2017 and confronted that this showed that they had

exhausted their stock held by them as on 30'06'2O17 and they continued

to export goods, evidencing that goods manufactured from raw material on

which input tax credit was availed and procured during the months of July

17 to Sept 17 were exported' In view of this' on being asked why duty

Drawback availed by them should not be disallowed' he stated that he

agreed that they had exhausted the stock of finished goods manufactured

from the raw materials, grey fabric and Iinished goods available with them

as on 30.06.2O17 before 3O'OI'2O17 and the finished goods supplied by

them over and above the stock were manufactured from the raw materials

purchased by them during Juiy to September -2017 ' He further stated that

after exhausting their stock the1, had exported goods at lower rate of

Drawback. During this period' they had exported lO'27 
'506 

Mtrs at higher

rate of Drawback arrd 4'60'712 Mts at lower rate of Drawback; that the

goods exported by them after exhausting stock as on 30'06'2017 were

manufactured by using raw materials procured during the month of July

to September -2017 onwhich they had availed full input tax credit; that

in mid-Septe mbet 2Ol7 ' they had worked out a calculation' and found

that the stock they had as on 30'06'2017 was declining' so they started

using raw material/ input procured during the months of July 17 to Sept

17 in manufacturing of goods intended for export and cleared goods at

lower rate; that they did not have such evidence that can prove that which

raw material was used for manufacturing of which type or quality/ shade

of finished goods'

2.6 Statement of Shri Shirish Jain' Director in M/s Samyak Synthetics

Pvt Ltd., Bhilwara, was recorded under Section 108 of the Customs Act' 1962 on

OIA No. MUN-CLJSTM-0OO-APP- 107 -25-26

31.O1.2023 wherein, he inter alia stated that:-

of manufacture of PolYester and

The company was engaged in business

synthetic Suiting & Shirting Fabric and i

Once the order was received from forel

ts exPort as well as domestic sale

gn buYers, all raw material was

procured and weaving was done at different manufacturing units on job

work ba After weaving GreY Fabric was sent for Processing on job work
SIS.

dit

basis. After Processing goods returtled to their Plant and there cutting &

clearance for exPort and domesttc

packing of the goods was done before

their comPanY for manufacture of

6
I

,rI.

+

+

market. The raw material procured by
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Polyester and Polyester viscose Fabric was yarn and for synthetic fabric
$'as svnthctic filament yarn. Thcy did not have lacility for manufacturing
and entire w.ork rvas donc on jc,b work basis. They manufactured polyester

and Polyester Viscose and syn [hetic Suiting & Shirting Fabric using dyed
and grey yarns and synthetic filament yarn respectively. After purchasing,
rveaving of yarn was done through looms at diffe rent manufacturing units
on job work basis. After weaving

processing/ finishing on job rvork basis.

grey fabric was sent for

Processing invoived dyeing and
finishing of fabric. Fabric thus manufactured was dispatched for export.

. that from the date yarn was pr.ocured, in general, it took around 95 days
for them to manufacture finished fabric out of yarn. Major suppliers of
yarn were M/s Sangam India Ltd., M/s RSWM Ltd and some other traders
in Bhilwara. They were indulged in manufacturing of polyester and
Polyester Viscose staple Fabric and Synthetic Suiting & Shirting Fabric;
that Polyester and polyester viscose suiting/ shirting Fabric were exported
by M/s Samyak Synthetic pvt Ltd.; that along with export, they supplied
Polyester and polyester Viscose Suiting/ Shirting Fabric as well as
synthetic suiting & shirting Fabric in the domestic market. Approximately
7 50h of t..,e totar sare account for export whe reas 250kof totar sare accounts
for domestic clearance. yarn was our main input. They also availed
services like Job Work, Courier, Sea Freight Services and other consuiting
services of chartered Accountant; that they were availing ITC on a-11 eligible
goods and services as mentioned above answers by him; that they
procured inputs/ inputs servir:es commonly for finished goods intended
for export and domestic clearance. Further, he stated that they did not
maintain any separate records for the inputs and input services used for
manufacture of goods supplied in domestic market and exported by them;
that TRAN- 1 return was filed by them on 2Z .11.2017 . M/s Samyak
Synthetic pvt Ltd had carried forward Rs.6,g9,9O4/_ pertaining to cenvat
credit of excise duty paid by them on purchase of 42,366Kg yarn and Rs.
8,71 ,344 / - as VAT credit. Further, he stated that they were not registered
in centrar Excise regime therefore ER returns were not applicabre on them.
he submitted a sheet containing de talts of 42,366Kg yarn on which cenvat
credit of Rs.6,g9,9O4/_ was carried forward by them in TRAN- 1 return;
that in textile industry it was difficult to ascertain as to which raw material
was used in manufacturing of which frnished goods. Since, raw material
i.e. yarn is mixed in order to manufacture finished goods. Therefore, it was

Page 12 of 39
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On being asked to provide details r:f Input Ta-x Credit availed by their

company during July 2Ol7 to Sep:ember 2Ol7 along with documents

supporting their c1aim, he stated that as per GSTR 38 return total credit

availed by them was Rs. 1,36,03,007 l- (July - Rs 55'OO'4791-' August-

Rs. 0/- & September- Rs.81,02,528,/-)' Further' he stated that they hacl

avaiied all the ITC available to them during the month from July 17 to Sept

7 that was available to them in the purchase register; that due to clericalc\1

\n ^i

#.e
*Sl-1

fr^

.', x
:::-.--
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not possible to segregate and establish as to which raw material was used

in which finished goods.

On being asked to provide documentary proof evidencing that the raw

material i.e. 42,366 Kg Yarn on which cenvat credit of Rs.6,89,9O4/- was

carried forward by them in TRAN- 1 return was not consumed in finished

goods exported by them at higher Drawback during the months of July 17

to Sept 17, he stated that it was difficult to ascertain as to which raw

material was used in manufacturing of which finished goods. He further

stated that he did not have such evidence to prove that the subject yarn

was not consumed in export of finished goods at higher rate of duty

Drawback. On being asked to state as to why it should not be assumed

that the subject raw material i.e. y:rrn was utilized in export of finished

goods at higher rate of duty Drawback and why the duty Drawback availed

at higher rate should not be disallowed to them, he agreed that it was very

much possible that the subject raw material i.e. 42,366 Kg yarn might had

been consumed in the finished goods exported at higher rate of duty

Drawback. Therefore, he admitted that the differential duty Drawback on

such exports was recoverable from them; that as per input out ratio of the

raw materials consumed vis-a-vis finished fabric manufactured by them,

they might have manufactured around 1,31,O00 meters of finished fabric

by utilizing 42,366 Kg Yarn on which they had availed cenvat credit and

carried forward in TRAN-1; that on an average, for suiting, from 300 grams

of Yarn they manufactured fabric of 1 Mtr length. While manufacturing

Grey from Yarn, wastage came to around 27o. Further during the process

of finishing, around 47o of shrinkage took place' After hnishing, around

17o of wastage also took place. So on an average, there was approximately

7o/o waslage in entire manufacturing process; that they did not receive any

purchase orders from their buyers however they made sale orders against

the exports made by them. The finished goods were sold on the basis of

orders placed verbally or through mobile phone'



OIA No. MUN-CUSTM-000-APP- rc7 _25 _26

error Input Tax credit was not ava ed in the month of August 2017.
However, the ITC in respect of invoices of the month of August 2O1Z was
availed in the month of September; that they had availed a1r the credit
available to them in the GSTR 2A, in the GSTR 3u' filed by them during
the month from July 17 to sept 17. He further stated that the credit in
respect of the month of August 2Ol7 was availed by them in the month of
september 2orz as the same courd not be availed by them during the
month of August 2017 due to clerical error; that they did not import any
raw material during the months of July 17 to sept 17 hence question of
availing irc on imported goods did not arrive; that they had craimed refund
of the credit availed by them during the month of July lZ and Sept 17,
however, refund of IGST & CGST part was rejected for the month of July
2017 whereas the SGST part was sanctioned to them. Further, they had
been sanctioned refund of IGST, CGST and SGST for the month of
september 17 only for the goods exported at lower rate of Drawback and
refund pertaining to goods exported at higher rate was rejected.
On being asked to provide details of Export made by them during the
month of July to September, 2017, he stated that during the month of July
to September, 2OlT export made by them is as under: _

they had availed Drawback at higher rate, i.e. under category, $A$ , on
the export made in months of July, Aug and Sept. _2O 

1 7 and some

2

conslgnments during the month of September- 17 were exported availing
Drawback at rower rate i.e. category B of Drawback scheduie. Total
Drawback at higher rate and lower rate of Drawback availed by M/ s
Samyak Synthetics pvt Ltd. dr_rring this period was Rs. 29,06,432/_ and
6,04,464 / -respectively summarized as under: _

Drawback at Higher

Rate ln Rs,)

Sr. No. Month Quantity (Meters Drawback Amount Rs.)
1, Jull-7 14013 0 1,,26,52,098 /- her Rate)70,7 5,426 /- (H

Aug-77 47 2607 4,46,76,89L /- her Rate )
37 ,97 ,s30 /- (Hi

3 Se p,17 414764 3 ,56 ,87 ,995 / - gher Rate)30,33,476 /- (Hi
4 Sep-17 460712 3,35,81,370 /- wer Rate)6,O4,464/- Lo

Total 1,4,88,273 L2,65,98,354 /- a5,70,464

Sr.

No
Rs.

D rawback at lower rate (ln

ln Rs.

Total Drawback

1 Jul17 10,7s,426 /- 70,75 426 /-2 AVg- I / 37 ,97 ,530
37 ,97 ,530

3 Se -L7
6,04,464 /- 36,37,940

Total 79,06,432
85,70,896 /-
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OIA No. MUN-CI.JSTM-000-APP- lO7 -25'26

On being shown Notification No' 131/2016-Customs (NT) dated

3 i. 1 0.20 16 and Notilication No. 59 / 20 1 7-Customs (NT) dated 29'06'2O t7

issued by Government of India and asked to explain whether they had

satisfied all the conditions/ requirements of Notification No 131/2016-

Customs (NT) dated 31.10 2016 and Notification No' 59/2017-Customs

(NT) dated 29.06.2017 and also stztte whether duty Drawback availed at

higher rate by M/ s Samyak Synthetics Pvt Ltd' during the period from July

17 - Sept 17 was in order or otherwise' he stated that they inad l '78'265'52

Kg of Yarn 5,18,478 Mtrs when converted into finished fabric and after

deducting wastage/ shrinkage) in our stock as on 3O'06 20 17 Further' we

IIad 1,77 ,661Mtrs of Grey (WIP) (1'67' 143 Mtrs when converted to finishcd

fabric) and 4,76,517'79 Mtrs of finished Fabric as on 30'06 20i7'

Therefore, we had stock of 11'6:2'138 Mtrs fabric with them as on

30.06.2077 out of which cenvat credit of Rs'6'89'904I- was taken on the

42,g66Kg yarn which was purchased by them in the month of June 2O 1 7 '

Further, during the month of July to September ' 
2Ol7 lhey had exported

total 14,88,213 Mtrs of finished fabric' He further stated that al1 the

exports made by them on higher rate Drawback during the month of July

to September-2O17 was from the stock of raw material' semi-finished and

Iinished goods available with them as on 30 06'2017 The exports made

by them in the month of Sept 17 at lower rate of Drawback was done

consuming the raw material procured by them during the months of Julv

17 to Sept 17. Thus, he stated that they had satisfied conditions of

Notification No' 131/2016-Customs (NT) dated 31'lO'20 16 and

Notification No. 59/2017-customs (NT) dated 29 o6'2ot7 w r't- export

made by them during this perr'-rd He provided the stock position of

finished goods as well as raw materials as on 30 06 2021 which is as

under:

On being asked to

manufactured bY u

1,78,265.52 Kg of

statethetotalquantityoffinishedgoodsthatwas

sing this stock ol Yarn & Grey Fabric from the stock of

Yarnandl,77,667'3TMtrsofGreyFabric'hestated

Urt

.',.:,

lib
U

I

Quantit!'oodsfin is h edRaw material ige on finished
ed ucting shrink

1,18,265.52 K8 (without d

coods)
Yarn

Grey Fabric
476517.79 Mtrs

shrinka enctde udutt ohM r57366 L7L 7

rocessed )Finishe d Fabric {after

I.
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that from stock of 1,78,265.52 Kg of yarn total finished goods of 5, 18,47g
Mtrs was mar-rufactured and from 1,77 ,661.37 Mtrs of Grey Fabric
1,67,143 Mtrs of finished fabric was manufactured as during making of
finished fabric from Grey arrtund 5% wastage / shrinkage took place.
Therefore. basr_-d on rhe calculation, approximately 6,g5,621 Mtrs of
finished goods had been mantrftc:turcd from the stock of yarn and Grey
Fabric available v/ith them as on 30.06.2017. Therefore, as per the
caiculation, they had yarnr grey labric and finished goods equivalent to
total 1 1,62,13a Mtrs of fini,shed goods available with them as on
30.O6.2O17; that theyhad a srock of total 7l,62,l3'Mtrs of finished goods
and had exported 14,8g,213 Mtrs of finished fabric during July to
Sept 20 17. This showed that they had exhausted their stock that was herd
by them as on 30.06.2017 and they continued to export goods, evidencing
that goods manufactured from raw materiai on which input tax credit was
availed and procured during the months of July 17 to Sept 17 were
exported. In view ofthis, on being asked as to why duty Drawback availed
by them should not be disallow-ed, he agreed that they had exhausted the
stock of finished goods manufactured from the raw materials, grey fabric
and finished goods available with them as on 30.06.2O17 before
30'o9 2017 and the finished goods supplied by them over and above the
stock were manufactured from the raw materials purchased by them
during July to September-2O 17. In this regard, he stated that after
exhausting their stock they had exported goods at lower rate of Drawback.
During this period, they had exported ),0,27,506 Mtrs at higher rate of
Drawback and 4 ,60,2 12 Mts at lower rate of Drawback.

on being asked to state whether they had utiiized any raw materiars
procured during the month of July to September _2O7T onwhich they had
availed full input tax credit for manufacture of finished goods which were
exported by them during the period from July to September-2Ol7, he
stated that the goods exported by them after exhausting stock as on
30.06.2017 were manufactured by using raw materia-ls procured during
the month of Jury to September -2077 0nwhich they had availed full input
tax credit; that in mid-september 2077, they nad worked out a calculation,
and they found that the stock l_hey had as on 30.O6.2O17 was declining,
so they started using raw material/input procured during the months of
J.uly 77 to Sept 17 in manufacturing of goods intended for export and
cleared goods at lower rate. On being asked to provide evidence that the
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inputs/raw material procured during the months of July i7 to Sept 17

were not used in manufacturing of goods exported during the months of

July 17 to Sept 17, he stated that they did not have such evidence that

can prove that which raw material was used for manufacturing of which

type or quality/ shade of finished goods'

2.7 On examination of purcha:;c register and GSTR-3B return filed by

the Appellant, it appeared that the appellant has availed complete/full Input Tax

Credit (lTC) during the month of July 2Ol7 to September 2017 which was

available to them as per purchase register' Further' it appeared that the

Appellant had also availed cenvat credit on stock of 42 '366 
Kg Yarn available

with them as on 3O'06'2017 in the TRAN-1 return filed by them These facts were

also admitted by shri Shirish Jain, Direcror M/s samyak Synthetics Pvt Ltd in

his statement dated 31'01'2023 recorded under Section 108 of the Customs Act'

1962 wherein he stated that they had zLvailed all the ITC amounting to Rs'

1,36,03,007/- admissible on the inputs and input services received by them

during the period July 17 Sept 17 and had also availed/taken cenvat credit of

Rs. 6,89,904/- in column 7a of the TRAN- 1 return filed by them on stock of

42,366Kg Yarn. Thus, it was clear that the Appellant has availed all the eligible

input tax credit of all the raw materials purchased by them during these three

months and have also availed/ taken cen'rat credit on' the stock of 42'366 Kg'

Yarn available with them as on 30 06 2017'

2.g On examination of Shipping Bills' invoices and other details of

export made by the Appeilant during the month of July 2Ot7 lo September 20 17 
'

it appeared that the Appellant had claimed higher rate of Drawback against all

the exports made during the said period in the 17 shipping Bi1ls and had availed

Iower rate of Drawback in the five Shipping Bi1rs. Further, it appeared that the

Appellant had also availed Input Tax Credit (ITC) on the inputs & input services

purchased by them during the months of July 2OI7 to September 2017 and had

also availed cenvat credit of the stock of 42'366 Kg Yarn available as on

30.06.2O17 .Thus, the Appellant had violated the essential condition mentioned

in Notification No. 59/2017 dated 29.06.2017 by si.mulraneously availing cenvat

credit/ Input Tax Credit on the input-s tk input services and claiming duty

Drawback at higher rate against the exported goods

d that theY

d for exPort
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OIA No. ML|N-CUSTM-000-App- 107 -2s-26

and domestic clearance and no scparate record or accounting in respect of Input
Ta-x credit on ra\ r materiars/ inputs procured for manufacturing of finished
goods intended for comestic crearance and exports were maintained by them.
The Appcllant had submitted detairs of the stock ava abre as on 3o.o6.2o17 in
his statement on some oI which thel had availed transitional cenvat credit. on
scrutiny of the documents submitted ,.y M/s Samyak Synthetics pvt. Ltd., it
trppcared that the Appellant had ava ed/taken cenvat credit of Rs 6,89,9o4 /- in
column 7a of the TRAN- 1 return (ancr the said credit pertains to cen\.at credit of
duty paid by them on the stock of t12,366 Kg yarn availabie with them as on
30 06 2017. Thrs racr has been adnrittcd by Shri Shirish Jain, Director, M/s
Samyak Synthctics l)vt, Ltd. rn his, statement dated 31.O1.2O23. Thus, the
Appellant had vioiated the essentiar condition of the Notlfication No. sg /2or7
dated 29 .06.2O 17 by. availing duty Drawback at higher rate on the goods
exported by them during the period July 17 to sept 17 which were manufactured
from stock of raw materiar herd by tl'rem as on 30.o6.2 o77, on which they had
availed cenvat credit and carried forward the same in TRAN- 1 return file cl by
them.

2.11 Shri Shirish Jain, Director of M/s Samyak Synthetics pvt. Ltd. in
his stateme nt dated 31 .O1.2023 had stated that they were having. stock of
l'78'265 52 Kg of yarn 5,1g,47g Mtrs when converted into finished fabric and
after deducting wastagc/ shrinkage), l,T7,661Mtrs of Grey (1,62,143Mtrs when
converted to rinishcd fabric) and 4.76,s17 .zg Mtrs of finished fabric as on
30.06.2077 on which they had not availed any Input Tax Credit (except 42,366
Kg Yarn on which thcl' had availecl cenvat credit in TRAN- 1 return). Thus, the
Appellant u,as having stock of 1l ,62.13g Mtrs e quivalent finished fabric as on
30.06.2017. Further, during the month of July 2017 to Scptember, 20 17
Appellant had exported total 14,g8 ,213 Mtrs (10,27,5O1 Mtrs at Higher iate
+4,60 ,7 72 Mtrs at Lower rate) of finisired fabric. Thus, the claim of the Appellant
that during the period from Julv 2O 1iz to Sept.-2072 they had exported finished
goods which was either available wi th them as on 30.06.2O17 or manufactured
from the stock of raw material or semi-finished goods available with them as on30.06.2017 does not hold water as on the basis of stock position statement
submitted by the Appellant, the total stock of finished goods as on 30.06.2OlZ
was 1 1 ,62 , 138 Mtrs only, whereas the total export "during this period was
14,a8,213 Meters. The fact when confronted with the Appellant, was admittedby Shri Shirish Jain, Director, M/s llamyak Synthetics pvt Ltd that they had

from the raw materials, grey
exhaustcd the stock of finished goods manufac

'1,

/;

\x\.'
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fabric and finished goods available with them as on 30.06.20 17 before

30.Og.2Ol7 and the finished goods supplied by them over and above the stock

were manufactured from the raw materials; purchased by them during July-2017

toSeptember.2OlT.Appellantstatedthatafterexhaustingtheirstockthey

exported goods at lower rate of Drawback During this period' they exported

10,27,506 Mtrs at higher rate of Drawback and 4,60'7\2 Mts at lower rate of

Drawback.HefurtherstatedthatinmiciSleptember20lT,Appellantworkedout

acalculationandfoundthatthestocktheyhadason30,06.2olTwasdeclining,

so they started using raw material/ input procured cluring the months of July 17

to Sept 17 in manulacturing of goods intr:nded for export and cleared goods at

lower rate. However, Appellant agreed that it is very much possible that the

subject raw materiai i.e. 42,366 Kg Yarn on which cenvat credit was taken bY

theminTRAN-Ireturnmighthavebeenconsumedinthefinishedgoods

exported at higher rate of duty Drawback Further' as per input out ratio of the

raw materials consumed vis-a-vis finished fabric manufactured by the Appellant'

theyhadmanufacturedaroundl,3l,ooometersoffinishedfabricbyutilizing

42,366 Kg Yarn on which they had availeC cenvat credit and carried forward in

TRAN_l.ThisrendersthedutyDrawbackavailedbytheAppellantathigherrate

on export of 1,31,000 Mtrs of finished goo'1s dis-allowable The Appellant agreed

thatDrawbackavai]edbythemonl-hegoodsexportedathlgherrate

manufactured lrom cenvat credit availe d raw materials is recoverable from them

along with interest. Therefore, it is evident from the facts and the statement of

Shri Shirish Jain that the Appellant had availed cenvat credit on raw material

and used said raw material in manufacturing of finished goods which werc

exported at higher rate of duty Drawback during the months of July-2O17 to

September-2017. This renders the AppelleLnt's eligibility to claim duty Drawback

at higher rate forfeited' Therefore' thc duty Drawback availed at higher rate

against the export of finished goods mairufactured by using raw material on

which cenvat credit was availed in TRA|{- 1 return by the Appellant was not

proper and should be disallowed as the Appellant had violated conditions ol

Notilrcation No. 59/2017 d.ated 29.06.20_i7 by availing Input Tax credit on the

inputs & input services and claiming duty Drawback at higher rate against the

exported goods simultaneousiY

2.72 Further, it is pertinent to mention that the Appellant has availed

cenvat credit of Rs'6,89,904/- in column 7a of the TRAN-1 return filed by them

pertaining to cenvat credit of duty paid 
'lly them on the stock of 42 '366 

Kg of

Yarn available with them as on 30 06 201'7 Thus' it is evident that the Appellant

:r-d (

*

!l,
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2'73 0n being confronted with the above stated facts about the stockposition as on 30.06.2O17 and supply made by them during tt 
" 

pu.loa f.o-
July-2O17 to September_2O17, Shri Shirish Jain stated that they had exported
goods during the months of July 17 to September 17 manufactured from the
stock of raw material held by them as on 30.06.2017 or the finished goods
available with them as on 30.06.2017. He also admitted that the goods exported
during the period July 17 to sept 17 rry them other than the stock heid by themas on 30'06' 2077 were manufactured by using the raw materials procured
during the month of July 17 to sept. 17 against which they had availed fuil InputTax credit in GSTR 38. He also admitted that the Drawback availed at higherrate by them against the export made by using raw material 0n which they hadavailed Cenvat Credit/input tax credit was not proper. He admitted that theyhad not satisfied the conditions of Notification No
31.r0.2016 as amended by Notification No. 

131/2o16customs (NT) dated

2 s' o 6' 2 o 1 r and h ad wro n grv availe d r, r g n 
". 

o..*ffJr1 : J :r:J::, lTi.:l,'"':that 1,31,OO0 Mtrs of finished goods manufactured from 42,366Kg yarn andexported claiming Drawback at higher rate was wrong as the Apperant hadavailed cenvat credit to the tune of Rs.6,g9,904/_pertaining to 42,366 Kg yarn
in the TRAN- 1 return in violation of the conditions of Notification No. 131 /2016_Customs (NT) dated 31.10.2016 as amended by Notification No. 59/2017_

OIA No. MUN_CUSTM_000-App_ t07_25-26

had availed/taken credit on the stock of raw materi ar i.e. 42,366 Kg yarn herd
bt' them as on 30 06'2017 in thcir TRAN, return. 'r'herefore, their crarm for
justification of admissibility of duty Drawback at higher rate on the finrshed
labric cxported by thcm during the rnonths of Septcmber , 201,2, manufactured
from the stock of 42.366 Kg of yarn herd by them as on 30.06.2017 is riabre to
be refuted as the Appellant had avaiiccr cenvat credit on the subject yarn and
carricd lorward the .envat credit in their TRAN- 1 return and had also ava,ed
duty Drawback at higher rate on export of the finished fabric manufactured from
42 

'366 Kg of yarn. l'hus, thc Appe,ant has violated the crucial conditions of
Notification No l3l /2016-customs, (NT) dated 31.10.2076 as amended by
Notifrcation No. 59/2t)17_Customs (NT) dated 29.06.2OlT. Further, as per input
out ratio of the raw materiars consurned vis a-vis finished fabric manufactured
by the Appe ant, thcy had manufactured around 1,3 t ,ooo meters of finished
fabric by utilizing 42,366 Kg yarn on which they had availed cenvat credit and
carried lorward in TRAN_ 1. This renders the duty Drawback availed by the
Appellant at highcr rate on export of 1,31,000 Mtrs of finished goods dis-
ailowable.

-n i''{lt
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Customs (NT) dated 29.06,2017.

2.14 In view of above it appeared that in order to avail higher rate of

Drawback the Appellant at the time of filing Shipping Bills has submitted in their

invoicesadeclarationstatingthatnoinpu.ttaxcreditoftheCentralGoodsand

ServicesTaxorofthelntegratedGoodsandServicesTaxhadbeenavailedfor

any of the inputs ofinput services used in the manufacture ofthe export product'

Further, they declare that cenvat credit on the inputs or input services used in

manufactureoftheexportgoodshadnotbeencarriedforwardintermsofCentral

goods and Services Tax Act 2017' However, as discussed in paras supra' the

Appellant has not only availed complete Input Tax Credit (lTC) during the month

of Juiy 2Ol7 to September 2017 which was available to them as per GSTR

2A/purchase register, but also has taken cenvat credit on 42 
'366 

Kg Yarn held

by them on 30.O6.2017 in TRAN- 1 return filed by them' Thus' it appeared that

the Appellant had submitted wrong declaration before the Customs Authority at

the time of filing shipping bills to wrongiy avail higher rate of Drawback'

shipping

Bill No

Date of

s/B

lnvoice

No

Date of

lnvoice

quantitY

(Meters

FOB Value

(Rs.

DBK

influenced

on Higher

Rate (HR)

@8.s% Rs.)

Dtff.

Drawback

Recoverab

le (HR -

tR) (Rs.

8705272 L6.O9.2017

sA/

20L71

723 15.09.2017 55,257 .50 4r,30,862 3,sr,123 14,356 2,7 6,167

9907770 26.O9.2017

sAl

20771

725 23.09.2077 7 5142.1;O 64 02,324 5,44 198 7,15,242 4,28,956

TOTAT
1,31,000 1,05,33,185 8,95,32L 1,89,598 7,O5,723

exported during the month of July-2017 to September -2017 ' tine Appellant has

availed cenvat credit as well as Drawback under category 'A' of the Drawback

schedule thereby violating the conditions of the Notification No 13 1 / 2O 1 6-

Customs (NT) dated 31'10'2016 as amended by Notification No 59/2017-

Customs (NT) dated 29 '06'2017 ' It is pertinent to mention that when cenvat

credit/input tax credit on inputs is availe<l' Drawback under category'B' (lower

rate) was allowed, therefore, in the instant case' as input tax credit had been

itd

ra

,.

itr,
?^

(
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2.15 From the above stated facts' it appeared that for the export

consignments i,e DYED OTHER WOV FAB rCF SYN STPL FIB'CONT'STPL FIB OF

LESS THAN $S5 %$ BY WT' detaiis mentioned in below Table

Table-A
DBK

applicab

le on

Lower

Rate(tR)

@t.8%
(Rs.)
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avaiied, the Appeliant was erigibre for Drawback under category ,B,. Thus, the
excess Drawback amounting to Rs.Z ,05,7231 _ (Rupees Seven Lakhs Five
Thousand Seven Hundred Twenty-Three only) as calculated in Table_A, wrongly
availed by M/s samyak synthetics pvt Ltd. for the export consignments as
detailed in Table-A was not proper and regal and is recoverabre from them under
Rule 16 0f customs, central Excise aLnd service Tax Drawback Ru1es, 1gg5 read
with Section 75 of the Customs Act 1962 along with applicable interest

2'16 In view of the above stated facts, it appeared that the Apperlant had
exported finished fabric manufactured by using 42,366 Kg of yarn on which
cenvat credit was availed in TRAN- 1 return filed by them and subsequently
exported availing higher rate of duty Drawback. The act of exporting finished
goods manufactured from raw materiar on which cenvat credit was availed and
carried forward in TRAN-I return a,d availing Drawback at higher rate at the
time of export of these goods, is violation of customs Notification No. s9 /2012_
customs (NT) dated 29 .06.2017 . Therefore, the Drawback availed at higher rate
by exporting such goods is riable to be rccovered from the Apperlant. Taking into
consideration input output ratio stated by the Appellant in his statement dated
37 .O7 .2023 and market practice. from 42,366 Kg of yarn, Appellant
manufactured 1,31,o0o Mtrs of finished goods. The Appellant by foll0wing pIFo
method, exported 1 ,3 1,OOO Mtrs of finished goods vide Shipping Bill No. SZOS272
dated i6'09'2017 and Shipping Bill No. 8901770 dated 26.o9.2017. Total
quantity of finished fabric exported vide shipping Bilr No. 8705272 dated,
16'09 2017 was g6377.76 Mtrs however out of 96377.76 Mtrs of fabric,
55257 50 Mtrs fabric was manufactured from the stock of raw materiai, i.e.
42'366 Kg yarn held bv Appelrant as on 3o.06.2 orz onwhich cenvat credit was
availed and was carried forward in TRAN, return. Further, from the foregoing
facts' it appeared that out of 1,31,000 Mtrs of finished fabric, they exported
75742'5o Mtrs of fabric vide shipping Bill No. Sgolzzo dated.26.09.2o7T and,rest quantity of 55,257.5 Mtrs finished fabric was exported vide shipping Bill No.4705272 dated 16.O9.2017. Accordi,gly, Drawback pertaining to Shipping BillNo' ggo 

1 770 dated 26'0g '2077 and, proportionate Drawback pertaining toShipping Btend No. BZOS2Z2 dated 16.O9.2O12, whereby t,3t,OOO Mtrs offinished fabric was exported, is recoverable from the Appellant. M/s SamyakSynthetics pvt Ltd. had exported goods from Mundra port, Gujarat, on whichthey had simultaneously availed cenvat credit as well as Drawback undercategory-A during the month of september- 2017. The details of export made bythem is summarized as above in Table_A.

)

t5
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2.17 Accordingly, a Show Cause Notice F. No. Cus/DBK/SCN/ 14 12023-

DBK dated 19.05.2023 was issued to M/s Samyak synthetics Pvt Ltd. by the

Addl. Commissioner of Customs, Mundra proposing as to why:

i. The duty Drawback amounting to Rs.7,05,723/- (Rupees Seven Lakhs Five

Thousand Seven Hundred Twenty-Three only) sanctioned against 2 shipping

Bills as detailed in Table-A should not be demanded and recovered from them

underRule16ofCustoms,Centra]ExciseDutiesandServiceTaxDrawback

Rules,lgg5,asamendedreadwithSectiorrT5oftheCustomsAct|962;

ii. Interest under Sectio n 7 5A(2\ of the Customs Act, 1962 should not be

demanded and recovered from them on the wrongly availed Drawback as in para

(i) above;

iii.l,3l,OOOMetersoffinishedfabrictotallyvaluedatRs'1'05'33'186/-exported

under2ShippingBillsasdetailedinTable-Ashouldnotbeconfiscatedrrnder

Sectionll3(ia)oftheCustomsAct,lg62andRFshouldnotbeimposedinlieu

of confiscation in terms of Section 125 of the Customs Acl' 1962;

2.10 Then after, the adjudicating authority passed the impugned OIO

ordering as follows:

i. He demanded and ordered to recover the duty Drawback amounting to

Rs.7,O5,723/- (Rupees Seven Lakhs Five Thousand Seven Hundred Twenty-

Three only) sanctioned against 2 Shipping Bi1ls as detailed in Table-A from M/s

Samyak Synthetics Pvt. Ltd. under Rule 16 of Customs' Central Excise Duties

and Service Tax Drawback Rules, 1995, as amended read with Section 75 of the

Customs Act 1962;

ii. He demanded and ordered to recover lnterest under Section 7 5A(2) of the

Customs Acl,7962irom M/s Samyak Synthetics Pvt' Ltd on the wrongly availed

Drawback as in Para (i) above;

iii. He confiscated 1,31 ,O0O Meters o{ finished fabric

da (3J

totally valued at
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iv. Penalty should not be imposed upon M/s Samyak Synthetics Pvt Ltd' under

Section 114(iii) of the Customs Act, 1962 for omissions discussed above'

'rS
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Rs. 1,05,33,186/- exported under 2 Shipping Bills as detailed in Tabre-A under
Section 113(ia) of the customs Act, 7962. However, he refrained from imposing
redemption fine in lieu of confiscation, as the goods were not physicary not
available for confi scation.

iv. He imposed a penarty Equal to DirTerential Duty Drawback Amount upon M/s
samyak synthetics pvt Ltd. under Section 114(iii) of the customs Act, 1962 for
omissions discussed above.

3. SUBMISSIONS OF THE APPELLI\NT:

Being aggrieved with the impugned order, the Apperiant has filed the present
appeal wherein they have submitted grounds which are as under:-

3 1 It is submitted as per para 11 and 12A of the principar notification
as stood amended bv Notification No. 59/2017 (NT) dt. 29.06.20rz it can be
transpired that higher duty Drawback rates under category ,A, can be availed for
the product exported when no input tax credit in relation to such product or raw
material/inputs/ input service consumed in that product has been availed.
Further at the time of bringing that product for export, exporter has to declare
that no input tax credit of cGST or IGST has been ava,ed on such product or
on any input/input services used in the manufacture of that product and in the
case necessary, shall estabrish the said fact to the satisfaction of the Assistant
Commissioner or Deputy Commissioner of Customs.

3 '2 In this case appelrant has exported finished fabric satisfying the
aforesaid condition enumerated in the principal notification. Appellant had
1,78,265.52 kgs of yarn, 7,T2,661.32 meters of grey fabric and 4,76,512.29
meters of finish fabric as on 30.06.2077 in hand. All the finished fabric exported
by the appellant has been produced from ttre aforesaid stock only. Even
otherwise, if the proposed finished fabric as derived by department by converting
the stock in hand on 30'06.2017 is considered, the same wourd be around
10'31 

' 
139 meters of finish fabric wrrich is in excess of 3637 meters from the

finish fabric exported at higher duty Drawback. At the time of export of goods,
appellant has declared that no ITC or GENVAT credit has been taken on the
inputs /input services which was also reflected in the invoices prepared for the
exported goods' The goods were exported after filing arl the relevant documents
and making necessary decraration before the excise officers and customs officers.

Page 24 of 39
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No objection was raised by the department at the time of export of goods

regarding the CENVAT facility or ITC and appellant was not called to prove to the

satisfaction of offrcers that CENVAT credit or ITC has not been claimed by

appellant. Thus, the exported goods were not having any cenvatable inputs /

input services and were also not having any ITC claimed inputs/input servrces'

The declaration filed by appeilant was not disputed by the revenue at the relevant

time and therefore, it is now not open to the revenue after the lapse of inordinate

time to allege that appellant has cl ed CENVAT credit and ITC on the inputs
alm

which are used in exPorted goods on which higher Drawback was claimed

Departmental officers had the authority and discretion to verify, if necessary' the

genuineness or correctness of the declaration produced before them and they

could have asked aPPellant to submit relevant documents at the material time

to prove that no CEI'IVAT credit has been taken on the inputs or raw materials

which are used for manufacture of exported goods' Such exercise was not done

at the relevant time would show that the departmental officers were satisfied that

no cenvat credit or ITC has been availed bY aPPellant and therefore' the goods

were allowed to be exported by claiming higher Drawback under category "A" of

the Drawback schedule Appellant was also under the reasonable belief that the

declaration filed by him has been accepted and thereafter the goods have been

allowed to be exported' Therefore' the department cannot now dispute the

declaration fited by appellant that no cenvat credit or ITC has been availed' It is

submitted that the declaration was filed more than 5 years ago and therefore'

the department cannot now deny Drawbrrck at higher rate by alleging that

appellant has availed ITC or cenvat credit on the inputs/raw materials used in

the goods exported during July' 20 17 to September, 2Ol7 . Tlne Hon'ble Tribunal

in case of Ascent Meditech Ltd' vs' Commissioner of Central Excise ' VaPi

reported ir.2Ol4 (309) E'L'T' 712 (Tri - Ahmd.) wherein it was observed that the

assessee was filing declarations under SSI and Provided details of the

manufacturing process of the goods which was not disPuted bY the dePartment

atthetimewhenthegoodswereclearedbytheassessee.
SubsequentlY, after

lapse of considerable time, the department scrutinized the declarations filed bY

the assessee and d objections regarding the classification of the goods and
ralse

demanded dutY from the assessee. The Hon'ble Tribunal held that the assessee

filed declarations indicatlng the manufacturing activity and the classification of

the product manufactured bY them' it is seen from the show cause notice that

the the demand has been raised based upon the scrutiny of the declarations filed

by the assessee' Therefore, the same exercise, if was required' had to be taken

en the declara
the Hon'ble Tribunal

3a(
,()

ffi
{:
rf

tions were filed by the assessee' Therefore'
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held that the demand was time barred. The said decision rendered by the Hon,bte
Tribunar was affirmed by the Hon'b,re supreme court reported in commissioner
v. Ascent Meditech Ltd. _ 2O1S (32t)) E.L.T. A,281 (S.C.).

3 3 In the present case a1so, the revenue has not raised any objection
regarding the deciaration filed by appellant at the time of export in terms of para
12 and 124 of the principai notification and therefore., it is not open now for the
revenue to aiiege that apperlant has craimed .ENVAT credit and ITC on the
inputs' Therefore, the impugned notice as werl as order is unsustainable in the
eyes of 1aw and the demand confirrred in the case is liabre to be quashed and
setaside.

3.4 ?he whole of the impugned notice has been issued and consequent
order has been passed on assumption and presumption. Department without
evaluating' scrutinizing the recorcls, documents and books maintained by
appellant, without gathering enough evidence as to establish that raw material
on which input tax credit is claimed or transited is exported at higher Drawback
rates and merely on the basis of input-output ratio, concluded the enquiry that
appellant has viorated the imperiai condition of principal notification. That it we
settled rure of law that demand cannot be confirmed merely on the theoreticar
calculation and statement tendered by the witnesses or apperiant and it has to
be corroborated by tangibre documentary evidence. Apperant places reliance onthe following case laws in this regard: _

a) In the case of PUNALUR pApER MILLS LTD. Versus COLLECTOR OF C. EX.& CUS., COCHIN reported in 2OO9 (244) E.L..f . 2O4 (Tri. _ Bang.) wherein it washeld that:

"Clandestine manufachre and. remoual _ proof _ Demands o/Rs. 6.9g croresTheoretical demand _ Ratto of raw mateial to final product - SC]Venumerating result of search tn uaious purchasers premi^ses euid.encing
absence of gate passes though good.s receiued._ Facts not forming basis ofdemand - Demand arriued. at on theoretical basis on basi^s of weigh bid.geregister, RTS etc. - euantitT of pulp (rau.t mateial) used arriued. on basis ofletter from another compang _ Formula of pulp qtantitg muttiplied bg lOO:Bgto arriue at quantitg of paper - Basis for ad.option of ratio 100:gg not crear -Assumption hauing no basis and method. adopted. in scN and o-1-O highlgarbitrary - For demand. of neartg Z crores, .t"o, 

"ria"n u;;;":",;*Figures of another unit hauing moderyt machinery not to be basis for arrtuing
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at clandestine manufacture and remoual - Reuenue should haue conducted

expeiment to arriue at ratio of raw moteials to pulp and also pulp to paper

- collector himself obseruing that there cannot be fixed ratio for conuersion

of putp to paper - Demand of Rs. 4,58,71,914 not sustainable - Rule 4 of

Central Exci-se Rules, 2002. - Unless figures arnued at bg theoretical

calrr;|rations are backed bg concrete euidence, no demand can be made' The

formulas at best can be used only for a rough estimate and not for

demandingduty.Ttwabstractofcalct'tlationasinAnnexuretoSCNdoesnot

contain actual utorking out of demand and it is not uery clear as to tt'that

rate of duty uas taken while calculating demand' Fvrther relied upon

doanments u)ere rtot supplied to assessee' [paras 8' 9]"

b) In the case of GOA BOTTLING CO' LTD' Versus COMMISSIONER OF CUS' &

C. EX., GOA reported in 2001 (135) E'L'T' 741 (Trt' - Mumbai) wherein it was

held that:

d?1
c$

/.9

i5

*

4

-ffi*
t,'

\.-'
q
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"2. TLe Thbunal has considered' more than once the ualidity of demands

based upon the theoretical ratio of production betuteen raw mateial and

finislwd product. In Parle Beuerages Ltd" & Others u' C'C'E" 1999 (114)

E.L.T. 872, tlv Tibunal did not find' it possible to sustain the demand for

duty issued to the three manufacturers of beuerages' arriued at onty bg

applging tle theoretical ratio of the quantitg of beuerage base and the

qtantitg of beuerage to be obtained' from that base' It noted that the formula

was theoretical and did not take into account uaious factors on account of

uhich utaste could arise' It also said' that apptying such a formula uould

mean applging Rule 1738' It therefore' set aside the demand' The ratio of

this decision has been followed' in Pepsico India Holding Ltd' u' C'C'E' - 20OO

(117) E.L.'l. 659 (Tvibunal) : 1ggg35 RLT 654' This latter decision also

refered to one unreported decision uhere it has applied' The Commissioner

in his order has not d'eatt with this contention that was raised before him'

that tle formula onlg indicated what can be the expected yield in the ideal

condition and the condition under u'hich the appellant manufaetured the

beuerages were rrot ideal' The difference found bg the Deportment bettueen

notional production and tte actual production is also not substantiol os to

warrant suspension' it ranges less than half to one and half percent'

Applging tle ratio of tle decision refened to earlier' ute hold that demand

on this ground was not sustainable'"



"Adjudication proceedings und.er customs Act, I962 cannot sorerg be based.
on inculpatory statements of uitnesses and" appellant alone _ such
statements can be only used for corroborating case which Deparlment
proposes to estabrish before qttasijud.icial Authoities - Department bound. to
proue case based on balance o,f probabitities as per taell_recognised pinciple
of law in case of d.epartmentol adjud.ications. [paras 7O, Z1],,

Emphasis Supplied

3 5 It is the case of the department that appellant has takeo ITC on the
raw material purchased during July, 201.7 to september, 2017 and these raw
materials were used for the manufacture of fabrics exported during this period.
goods and simultaneously claimed Drawback at higher rate under category ,,A,,

of Drawback schedule which is not permissible under Notification No.
131/2O16Cus (NT) dated 31.10.2016 as amended by Notification No. 59/2017-
cus (NT) dated 29'06'2o17. Appellant submit that the ailegations leveled in the
impugn order are baseless and unsustainable because appeliant has not used
any raw materials on which ITC was claimed for the manufacture of fabrics
exported claiming Drawback under category 'A,. Appellant submit that wherever
the raw materials on which ITC claimed were used in exported finished goods,
we have claimed Drawback at l0wer rate and where ITc was not craimed on theraw materials' the exported goods were shipped by claiming higher Drawback asprovided under the principal notification. The department has not been able toprove that appellant has claimed higher Drawback and simultaneously craimedITC of the inputs used in the manufacture of exported goods. Department
blatantly alieged that out of g6,377.76 meters of fabric exported under shippingbill no. 87O5222 dt. t6.Og.2OlZ, SS,2S7.SO meters _... ,.oar".;;;; ,".,on which credit was transited in TRAN-I. There is no base to the aforesaidallegation.

3.6 Appellant has further submitted that before alleging that higherDrawback has been claimed along with ciaiming ITC on inputs used formanufacture of exported goods, the revenue is required to discharge the burdenthat certain quantity of raw materials purchased during the period from July,2077 to September, 2OlZ on which ITC clained were actuaiiy used in
\\

,f
(r.
F 4$.

\..

tj

4 'r'' I
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c) in the case of JE'r uNIpEx versus COMMISSIONER oF cusroMs, CHENNAI
reported in 2O2O (373) E.L.T. 649 (ttad.) wherein it was held that:
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manufacture of exported goods on which higher Drawback was claimed ln the

present case, there is nothing on record to suggest that appellant has used such

raw materiai on which ITC was claimed' Therefore' the entire case of the

department is based on assumption and presumption' Thus' the show cause

notice is vague and demand confirmed pursuant to such notice is liable to be

quashed and setaside.

3.7 During the investigation' it has been submitted that the fabric has

been exported from the stock either available with appellant as on 30 '06 '2017

or were manufactured from the raw material/ semi-finished goods available as

on 30.06.2017. Therefore, there was no qrestion of using the raw material on

which ITC was claimed. Despite that, the department has sought to a11ege that

appellant has exhausted its stock and also used raw materials purchased during

July, 2017 to September,2OlT in order to manufacture 1'31'OO0 meters of

exported goods. It is submitted that the show cause notice has not provided any

evidence to show that appellant has actually used any raw material which was

purchased after availing credit during the month of July' 2017 to September'

2or7. Theentire case is based on frivolous grounds and therefore, the demand

does not have merit'

3.8 Even for the stock of goods avi:'ilab1e prior to 30'06'2017 ' 
for which

CENVAT Credit has been claimed in TR:\N-f it is stated that the said raw

material was not used for export of goods on which higher Drawback was

claimed.Thatneithertheprincipalnotificationnoramendingnotification

mandated maintaining of separate accounts for establishing as to use of raw

material in exports made at higher Drawback rates and use of raw materials in

exports made at lower Drawback rates Notification demanded of satisfying the

custom officers as to non-availment of credit in relation to goods exported at

Higher Drawback Rates which appellant had satisfied Appellant acting

prudently in the case has utilized the non-cenvatable raw material' semi-finished

and finished stock in goods exported at higher Drawback and the cenvatable

raw-material or on which input tax credit is availed' in goods exported at lower

Drawback and supplied in domestic territory' Department has not verified

through the records and also not put forth any evidence to suggest that the

CENVAT credit of Rs' 6'89'904/- was reiat-ed to the stock which was utilized in

goods exported at higher Drawback rates lt has been merely assumed in the

order that appellant f'^" l'-'"td inputs on wl:rich erther CENVAT credit or ITC was

claimed in goods exPo

6a (3r

It

?;.'

rted at higher Drawback
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3 9 It is s ubmitted that the entire case is based on assumptions andpresumptions and therefore, there is no merit in thc present order and thepresent order is liilbre to be quashed. Further, there is no method prescribed
under the said notrfication as to how the goods creared under higher Drawback
and l0wer Drawbar:k are to be traced. As per the principal notification, it hasonly to be established at the satisfaction of the proper officer that input tax credithas not been availed for the goods exported at higher Drawback, which in the
case has been satislled by the appellant. Department failed to acknowledged thatand prepared the case sorely on th,: basis of FIFO method. Even if the horisticview is adopted (as suggested by de1;artment), appeltant had stock to the tune of10'31'139 meters of finish fabric lconverted) as on 30.06.2017 0n which no.ENVAT credit avaiied, he had expcrrted 10,27 ,501meters at higher Drawback.The remaining stock of 3637 meter is either exported at 10wer Drawback rate orin domestic market on which output tax is discharged. There is as such norevenue 10ss to the government and the impugned order is liable to be quashed.

3.10 In the present case, the demand reli
September, 2017. Theshow cause notice is "..":.'"":;.:"ffi:j:;x ,::,:r:ifive years from the last date of export. In other words, the entire notice is beyondnormal and extended period of limitation. The Appellant submits that thedemand beyond norrnar period is not maintainable even under the DrawbackRules in view of the well settled legal position. From the perusar of Rure 16 of theDrawback Rules, there is no doul:t that no specific time period has beenprescribed for issuing the show cause notice for demand of erroneously/excesspaymenr of Drawback. H

for issuing the show 
"^.ottu"t' 

it is settled legal position that if no time period

wi thin a reasonab,e,".,i:: ;::'": J: :J ""#J:; fffi." _i:,.TI"".".
(i) Government of India v Citadel Fine pharmaceuticals,

t98e (42) EL? 515 (sc):

(ii) Anil Elastic Industries v. Union of India, 2oo8 (222) ELr 34o (cuj):

(iii) Neelahara Weaving Factory v. DGFT 2OOZ (2lO)ELT 658 (p&H):

(iv) Brakes India Ltd v. CCE, lgg| (96) ELT 434 (Tri_Chennai)

igh Court of

3.11 Appellant further relies on the decision of Hon,ble H
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GujaratincaseofPratibhaSyntexLtd.VersusUnionoflndiareportedin20l3

(287\ E.L.T.290 (Guj') wherein the Hon'ble High Court dealt with the issue where

the Drawback already disbursed to the zrssessee was sought to be recovered

under Rule 16 of the Drawback Rules by issuing show cause notice after more

than three years. The Hon'b1e High Court held that though Rule 16 of the

Drawback Rules does not provide for any limitation' a reasonable period of

limitation has to be read into the same' The Hon'ble High Court held that the

Drawback was paid more than three years prior to the issuance of the show

cause notice and no efforts were made to recover the Drawback paid to the

petitioners at the relevant time' Thus' the assessee was entitled to form a belief

that the matter has attained finality and arrange their finances accordrngly The

Hon'bie High Court further held that after a period ol more than three years

elapsed, if tkre revenue seeks to recover the amount of Drawback paid' it would

tantamount to disturb the rights of the assessee Therefore' the show cause

notice was held in the tine barred' The Hon'bie High Court in para 26 of the said

Judgment held that the period of 3 years can be said to be a reasonable period

to issue show cause notice under section 16 of the Drawback Rules beyond

which no show cause notice can be issued as it would be clearly barred by the

limitation of time'

3.12 The decision rendered in the case of Pratibha Syntex Ltd (Supra)

was followed by the Hon'ble High Court of Gujarat in case of S J S' International

Versus Union of India reporte d io 2022 (380) E L'r' s77 (Guj ) "::^:::-:'" 
o"

High Court held that it is a settled 1ega1 position that show cause notice cannot

be issued beyond the period of three years of payment of the duty Drawback

under Rule 16 of the Drawback Rules' In case of Padmini Exports Versus Union

of India reported it 2Ol2 (284) E L T' a90 (Guj')' the Hon'ble High Court heid

that the recovery of Drawback in the year 20OO for the Drawback claimed in the

year l996under Rule 16 of the Drawbacl< Rules is not permissible in law The

Hon'ble High Court relied upon the decision of Pratibha Syntex Ltd (Supra) and

held that the reasonable time in case of recovery of Drawback under rule 16 rs

three years beyond which no show cause notice can be issued by the department'

3.13 in the case of Government of India v' Citadel Fine

Pharmaceuticals, reported in 1989 ( 421F]LT 515 (SC) the Hon'ble Supreme

held that if no time Period has been prescribed under the statue' the

evant

authoritY need to exercise its Power witlrin a reasonable period The re1

ortion of the given case has been ex

Court

n the

fia (.?

+

g
0
+

tracted beiow for reference
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"6. Learned counser appearing for the respond.ents urged that Rure 12 ts
unreasonabre and uiolatiue of Articre 14 0f the constihttion, as it d.oes not
prouide for ang peiod of limitation for the recouery of dutg. He urged_ that in
the absence of ang prescibed period_ for recouery of the dutg as
contemplated by RuIe j2, the offi.cer mag act arbitrarilg in reccueing the
amount afier lapse of long pe-riod of time. We ftnd. no substance in the
submission' wh,e it is true that Rule 12 does not prescibe ang peiod. within
tuhich recouery of any dutg as contemplated. bg theRzle ls to be made, but
that bg itsetf does not rend.er ttLe Rure unreasonable or uiotatiue of Article 14
of the constitution ln the absence of ang peiod. of timitation it is settled. that
euery authoitg is to exercise the pouLer within a reasonable peiod. What
would be reasonable peiod u.tould depend upon the facts of each ca.se.
Wheneuer a question regarding the inord.inate d_elcrA tn $suance of notice ofdemand is raised., it tuould be open fo the assesse e to contend_ that it is bad.on the ground of d'erag and. it tuitt be for the rereuant officer to consider thequestion uthether in the facts and circumstances of the case notice ordemand for recouery was mad.e u,ithin reasonable

ru t e s c an b e t a i d d o ut n in, 
^; " 

;; ;;; 
"' 

;:" r;;' ; #;:i": ff tr: :tr:u,till depend upon the facts of each case.,,

3.14 In the present case, as per the submission in the aforementionedparagraphs it is quite clear that the appellant did not hide or suppress any factfrom the department, rather all the facts were very well known to the depar tmentat the time of export of the good s. There is no further discovery of the informationwhich was not available at the time of export. The goods were allowed to beexported without any objection and only after proper assessment by the Customsthe goods and Drawback cla1m was cleared. It would be totally unjust andlmproper on the part of the Customs now to aiiege that the Drawback claim hasbeen erroneously paid by suppressing the facts when already all the facts wereknown to them. As clarified in the preceding paragraphs, the appellant did nothide any fact from the department at the time of exportation of theTherefore, the contention of the department that the appellant has claimed theDrawback by mis_representi ng or suppressing the facts is not main tainable inthe scenario. In view of the above submissions, it is clear that the period of 3years for demanding the erroneous Drawback wiil apply as the same wouldbethe 'reasonabie period, in view of the law laid down by the Courts as discussed
for a period beyond of 5 years is not leSal and

supra. The demand raised

Page 32 of 39

goods.

l-.

r.,),r



olA No. MUN-CUSTM-000-APP- 107 -25-26

appropriate in the scenario and the entire demand is therefore liable to be

setaside.

3.15 In the foregoing paragraphs, it has been submitted in detail that no

Drawback is refundable. For the Same reasons, no penalty is sustainable. For

the sake of brevity and in order to avoid unnecessary repetition' appellant

request that the submissions made with regard to the Drawback portion may be

considered as part of the submissions relating to the imposition of penalty'

Therefore, for the same ground no penalty is sustainable' It has been alleged in

the order that appellant has suppressed and misrepresented the facts

deliberately in order to avail excess Drawback' The fact of non-availment of input

tax credit was duly reflected in the commerciar invoice, shipping bills submitted

with the custom office at the time of exporting the goods. Therefore, allegation

of suppression and misrepresentation is totally misplaced' Rather' all the facts

wereinthenoticeofthejurisdictionalcustomauthority.Withoutprejudiceto

the above contentions, it is respectfully submitted that as per the provisions of

section 114 of the customs Act, penalty is imposable on any person who in

relation to any goods, does or omits to do any act where such act or omission

would render goods liable to confiscation under section 113' or abets the doing

or ornission of such an act' Therefore' the penalty under this sub-section is

linked to the liability of the goods to confiscation' As submitted in the foregoing

paragraphs, that appellant has neither done nor omitted to do any act which act

or omission has rendered the goods liable to confiscation nor has the appeilant

abetted the doing or omissions of such an act' Therefore' no penaity under this

sub-section can be imposed on the appellant'

3.16 Further, the invocation of this Section requires presence of mens

rea, knowledge of the Person concerned thzlt the goods are liable to confiscation'

As alreadY submitted, the conduct of the Appellant was bonafide' The Appellant

had no knowledge of the liability of the goods to confiscation' Consequently'

penaltY under Section 1 1 4 cannot be imposed on the Appellant' This proposltlon

is supported bY the judgment of the Hon'ble Supreme Court in the case of Union

of India v. Raj asthan Spinning & Weaving Mil1s [2ooe (238) ELT 3 (SC)]' rhis

judgment of the Apex Court has been followed by the Hon'ble High Courts and

the Tribunal in a large number of cases' As submitted above, the aPPellant acted

in bonafide belief and there was no mens rea In the case of Metro Manne

Services Pvt. Ltd. v. Commissioner of Customs' Kandla [2008 (223) ELT 227 (Tri'-

nnai)], it was held by the Hon'ble Tribunal that penalty under Section 1 1 2 (b)

e

4
,}

!
1..

}i

9"8..

{rr:il
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cannot be imposed on firms, as firms cannot have mens rea. on sim,ar rines,penalty under Section 114 is not imposable on the Company as well.

3'17 As arrcady submitted, the conduct of the Appelrant was bonafide.Therefore' it cannot' be said that the Appelrant in any manner, abetted the doingor omission of an act' which act or omission rendered the goods liabre toconfiscation rn view of the above, it is respectfulry submitted that no penart,uimposed upon the Appellant is liabl: to be set_aside.

PERSONALHEARIN G:

DISCUSSION AND FIND INGS:

4' personar hearing was granted to the Appelrant on 12.o6.2o2s,Iollowing the princip.res of naturar justice wherein shri Anii prahlad Rathi,Advocate' appeared for the hearing and he re-iterated the submission made atthe time of filing the appeal.

5. I have carefully gone through th
passed by the Additionar commissioner, 

"ffT' ;::'":i";;r.:il:.".::defense put forth by the Appellant in their appeal. The Appellant has filed thepresent appeal on 2g'o4'2024. In the Form c.A.-1, the Appelrant has mentioneddate of communication of the Order-In_Original dated 12.10.2023 as28.03.2024. This offi
j uri sd i c tion ar 

",,n "., ; ;: ::;::," il:::.,:: ;,::Ti ffi"rT. ffi J ":::letter drd. 19.06.2025, the Asstt Commiss.
Mundra was specifi car," ."",,,"J -^,-"":--::"'o"tr 

(Adjudication), customs,

order.Howev..,.,o."" jol'"1Tll;,:.H}rr;,:H:I,,:.,:*;:"il.:
I am left with no option but to consider the date rto be 28.03.2 o24 as,".;;:;"::: 

*: *:: orreceipt orthe impugned order

:H:TT,UI Hfl : il;": 3"T".i.:":I-' 
o" *'oin grv''lhe appeal is

;;'i.",:H ::;:ffi ;: :.:., 
*: :*nffuffi tx#

*:*:; jt* ;jr i.fl l:::::, :,T.;':T n"r:::i :::;
taken up for disposal. 

'n l29E of the said Act, it has been admitted ,rro-o.r.r*

\...1t.'

,\',T

i.
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5.1 On going through the case records' as available on file' defense

submissions of the Appellant it is understood that the present case reiates to

the issue of recovery of differential duty Drawback so sanctioned against 3

shipping bills as detailed in the show cause notice under Rule 16 of the Customs'

Central Excise Duties and Service Tax Drawback Rules' 1995 as amended read

with Section 75 of the Customs Act' 1962 along with appropriate interest under

Section 7 5[l2l ofthe Customs Act' 1962' redemption fine in lieu of confiscation

in terms of Section 125 and penalty imposed under Section 114(ii) of the

Customs Act, 1962 upon the Appellant'

5.2 At the very outset, I deem it appropriate to address the Appellant's

contention regarding the limitation period' as this issue has the potential to

decide the entire case without delving into the merits of the demand'

under Rul
{il

5.3 Rule 16 of the Customs' CerLtral Excise Duties and Service Tax

Drawback Rules, 1995, states:

"Where an amount of Drautback and interest' if any' hos been poid

eroneously or the amount so paid' is in excess of uhat the claimant is

entitled to' the claimont shall' on demand bg a proper officer of Customs

repay the amount so paid eroneouslg or in excess' as the case mag be' and

where the claimant fails to repay th'z omount it shall be recouered in the

manner laid doutn in sub-section (1) of section 142 of the Customs Act'

1962."

5.4 It is evident lrom Rule 16 tha-" while it provides for the recovery of

erroneously paid or excess Drawback' it dr>es not prescribe a specific time limit

for the issuance of a demand notice ln siuch circumstances' the settled legal

position is that any power conferred by a statute' where no time limit is

prescribed, must be exercised within a "reeisonable period "

5.5 The Hon'ble Supreme Court' in the case of Government of India v'

Citadel Fine Pharmaceuticals l1'g89 142)ELT 515 (SC)l' unequivocally held that

..Intheabsenceofanyperiodoflimitationitissettledthateveryauthorityisto

exercise the power within a reasonable period' What would be reasonable period

would depend upon the facts of each case ' This principle has been consistently

applied by various High Courts Specificalllr' the Hon'b1e Gujarat High Court has

addressed the issue of limitation for recovery of erroneously paid Drawback

j1{
(

'::,.*iI.

$
+

.?,. a

e 16 of the Drawback Rules on multiple occaslons'

Page 35 of 39



OIA No. MUN-CUSTM_000-APP_ r07 -25_26

5 6 In the case of pratibha iiyntex Ltd. versus Union of India 12013 (287)E'LT 29o (Guj.)1, the Hon'ble Gujarat High court, dearing with a situation whereDrar'l'back was sought to be recovered after more than three years, held that:

"though Rure 16 0f the Drautb,zck Rules does not prouide for ang rimitation,
a reasonable peiod of limitation has to be read into the same.,,

5'7 The court further obse::ved that if the revenue seeks to recover theamount of Drawback paid after a period of more than three years, it wouid'tantamount to disturb the rights of the assessee,,, who wourd have formed abelief that the marter had attained finality. crucrally, the Hon,ble High courtexplicitly held in paragraph 26 that_,,the period of 3 years can be said to be areasonabre period to issue show cause notice under section 16 0f the Drawback' Rules beyond which no show cause notice can be issued as it wourd be crearlybarred by the limitation of time.,,

5 8 This ruling in pratibha Syntex Ltd. has been consistentry forowedand affirmed. The Hon

U n i o n o f r nd i a 12 o 2 2,. JJ ff;::; ;,,il;::,::": i :; 
"TT"j, ::,1i.: ,.*position that show cause notice cannot be issued beyond the period of threeyears of payment or the duty Drawback under Rule 16 0f the Drawback Ru,es.,,Similar observations rver

(2 84) tr L r ae o (cui 
) r, ffiT- H:H:H::::::Jil:i::::: .i :::1"i :;Drawback under rule 16 is three Yeurrs beyond which no show cause notice canbe issued by the department.,,

5.9 More recently, the Hon,ble Gujarat High Court, in the case of M/sRaghav International Vs UOI [(2023) SCENTAX 8l
rn ternation ar vs Uor 12 o22 (s 8o)ELr s 77(Gur. ), iJIll;:.J"l Jll#i l],11;that were admittedly beyond the period of three years. This position was furtheraffirmed by the Hon'ble supreme court when it dismissed the special LeavePetition of the Revenue in UOI Vs Asia Exporters (2024) 2lCentax 1ZO (SC).

5. 10 In the instant
shipping bills dated i4.O9.
was received by the Appel
respectively. The impugned

case, thr: Drawback an

20 1 7, 1 s os.20 77, and;ffi::J;-ri:HT:#
lant on 04.I2.2O|Z, 31.1O.2012, and 79.t2.2O17,
Show Cause Notice F,. !!o*. p-US/ DBI(/ SCN/ I 4 / 2O2 3 _

.. t' -:. "1.,'..
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DBKwasissuedonlg.os.2o23,Calcuiatirrgtheperiodfromtheearliestdateof

Drawback receipt (31.1O.2017) to the date of SCN issuance (19'O5'2023):

o From October 2Ot7 to October 2020: 3 years

. From October 2O2O to October 2022: 2 years

oFromOctober2022toMay2023:ApproximatelyTmonths.

Thus, the Show Cause Notice was issued rx'ell over five years after the Drawback

was disbursed to the APPellant'

5.11 The department, in the impugned order' has remained silent on the

issue of limitation, despite the Appellant heavily relying on it in their reply to the

Show Cause Notice. This omission by the adjudicating authority is a significant

procedural infirmity, as the issue of limitation is a fundamental jurisdictional

question. The department's argument fcrr demanding the Drawback would

inherently rely on the extended period of limitation if there was an allegation of

fraud, coliusion, willful misstatement' or suppression of facts' However' in cases

of Drawback recovery' the extended period of limitation' akin to Section 28 of the

Customs Lcl, 1962(for duty demands)' is 5ienerally not explicitly provided under

Rule 16.

5.12 Even if such an extended period were to be implicitly read' the

Appellant has consistently argued that all facts' including the availment of

CENVAT credit and ITC' were disclosecl in their commercial invoices and

shipping bills, which were available to th'3 Customs authorities at the time of

export. They assert that no objection was raised by the department at that time'

and they were not called upon to estatrlish non-availment of credit to the

satisfaction of the officers'

5.13 As held in Ascent Meditech Ltd'' if the department had the

oppbrtunity to verify the deciarations at the material time but did not do so' it

cannot, after a considerable lapse of time' allege misdeciaration or suppression'

The non-action by the departmental officers at the reievant time indicates their

satisfaction, and the Appellant was under a reasonable belief that their

declarations were accepted' Therefore' the contention of suppression or

misrepresentation of facts by the Appellant is not sustainable' Since there is no

element of fraud, collusion' willful misstatement' or suppression of facts proved

on record, the demand cannot be sustained beyond the normal period'

.\

f-,e
*-'T
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5 14 Based cn the consistent pronouncements by the Hon,ble supreme
Court and the Hon,ble Gujarat High Court, the ,,reasonable 

period,, for issuing a
Show cause Notice under Rure 16 0f the customs, central Excise Duties and
Service Tax Drawback Rules, 1gg5, is three years. In the present case, the showcause Notice was issued on 1g.05.2023 for Drawback craims sanctioned inoctober/ Dccember 20 1 7' This period c.learry exceeds the three-year reasonable
period of limitation. Therefore, the entire demand for recovery of differential
Drawback' interest, and imposition of penalty and confiscation is time-barred.
when the core demand for Drawback recovery is fime-barred, all consequentiar
actions' such as demand for interest, confiscation of goods (even if not physicary
avarlable for redemption fine), and irnposition of penalty, also fall.

6. In light of the detailed discussions and findings, particularly "regarding the critrcai aspect of rimita.tion, I conciude that the Show cause NoticeF.No. CUS/DBK/SCN/ t4/2O23_DB.,Kdated 19.05.2023, issued to M/s Samyaksynthetics pvt Ltd ' is time-barred. consequentry, the entire proceedings
initiated thereunder are unsustainable in law. Therefore, the impugned order_in-Original No. MCHT,ADC/RK/ t9O/t2023-24 dated 1Z.10.2023,passed by theAdditionai Commissioner, Customs, Mundra, is set aside.

7. In light of the above discussions, the appeal Iiled by the Appellant,M/s Samyak Synthetics pvt Ltd., succeeds with <

per law. 
ouLLc(ilrs wrrn consequential relief if any, as

!
I
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mmissioner (Appeals),
Customs, Ahmedabad

,v/

(AMIT PrA)

Date:26.06.2025

i -.la.,.'
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n 3

ttj

iBy Registered Post A.D/E-Mail

To,

M/s SamYak SYnthetics Pvt' Ltd'

F-30, First Phase, RIICO Industrial Area

Pur Road, Bhilwara-3 1 1OO 1

Copy to:

J/ in" Chief commissioner of customs' Ahmedabad zone' Custom House'

ta!

2

J

4

Ahmedabad'

the e.in.ipat Commissioner of Customs' Custom House' Mundra'

The Additional Commissioner of Customs' Custom House' Mundra'

Guard File.
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