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Thlp Order - in - Original is granted to the concerned free of charge,

2. ft a ifs T ST & e & o 98 WATges odies R 1982 % e 3

ey uf WeTess Sifafem 1962 &1 a1 128 A 3 afaid o <o 1§ A R A

TN W 9 RIS PR Fehare-

Any person aggrieved by this Order - in - Original may file an appeal under Section 128A
of Customs Act, 1962 read with Rule 3 of the Customs (Appeals) Rules, 1982 in

quadruplicate In

Form C. A. -1 to:

“HHrgedrgh (3dies),
dreft 7fSes, gl ffeeT, Sarya s,
ARIYRT, IEHSTSTE 380 009”

“THE COMMISSIONER OF CUSTOMS (APPEALS), MUNDRA

HAVING HIS OFFICE AT 4™ FLOOR, HUDCO BUILDING, ISHWAR BHUVAN ROAD,

NAVRANGPURA, AHMEDABAD-380 009.”
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: Appeal shall be filed within sixty days from the date of
pommu tion of this order.
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i Appeal should be accompanied|by a fee of Rs, §/- under

ICourt Eees Act it must be accompanied by -
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This copy of the order or any other copy of this order, which must bear
Pooa Cqurt Fee Stamp of Rs. 5/- (Rupees Five only) as prescrlbed under
| Schedule -1, Item 6 of the Court Fees Act, 1870.
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v Proof of payment of duty / interest / fine / penalty etc.
should be attached with the appeal memo.

5. meow wree (arfies) e, 1982 oIk wieres wifdifam, 1962 &
mwﬂmﬁ%mwﬂ%mwmmﬂﬂm

Whlle submitting the appeal, the Customs (Appeals) Rules, 1982 and other provnsrons
of the 0ustoms Act, 1962 should be adhered to in all respects.

7. wmﬂ%ﬁv@m%gwwmwaﬁr@mﬁaﬁﬁé 37T SUE H, WET $aS
AT H 81, Commissioner (A) &8 T Fowh ol 7.5% I AT 11T
An appeal against this order shall lie before the Commissioner (A) on payment of 7.5%

of 'the ,duty demanded where duty or duty and penalty are in dlspute, or per;alty, where
benalty alone Is in dispute.
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BRIEF FACT OF THE CASE: 1

Speciﬁc Intelligence developed by the Directorate of Revenue Intelligence,
Ahmedabad Zonal Unit (hereinafter referred as DRI, AZU) indicated that M/s.
Balaji Imixorts, 4265, Gali No."60-61, Regar Pura, Karol Bagh, New Delhi-
110005 {IEC; DFFPKS5707B) has 1mported ‘Old and used second hand
Compt;,trz;i parts’ contained in container no. MOTUO7 88427 V1de B111 of Entry
(herelnafter referred as BoE) No. 2829297 dated 11.10.2022 by mls declanng
the same as Computer Cabinet.Case from UAE.

2. l ’I‘he cargo stuffed in above mentioned container covered under bill of

entry o, 2829297 dated 11.10.2022 was examined by SIIB, Mundra under

panchnama dated 18.10:2022. On examination, it was found that the importer

had 1mported 4067 Nos. old and used Computer Cabinet mqunted with
, r ‘; .: N
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lMotherboe.rd SMPS, Fans etc., 500 Nos. old and used laptop adaptars and 420

0s. old a;jnd used cooling fans Comparlson of goods found during examination
thh th goods declared in the- Bill of Entry revealed that the importer has
v he above goods by mis-declaring the same as computer cabinet case.

:3, M /s. Suvikaa Associates, authorized Govt approved valuer examiped the

goods and gave detailed valuation report of the goods. M/s. Suvikaa Assomates

submltted the report of the consignment vide letter No. DRI/ 171/ 22- 23 dated

;‘14.11.2 Whereln it was observed that the safety equipment is deemed as

second—h_' nd and used. Further, the equipment is serviceable and repalrable

and can be used again. The est1mated operational life of these machlnes‘ is 3-5
th

2 32 39,_2})0/ -t is also mentioned that cargo does contain secand h'and"used

central processing unit and can be considered as electronic waste.

4., T h,e import of old & used computer parts is governed by the provisions of
Fore1gn 'I‘rade Policy 2015-20 and E-Waste (Management & Handhng) Rules,
2011 Tl';,e importer has imported second hand computer parts Without
nécess: authorization from DGFT as required under Para 2.31(1)(g) of the
Fore1gp Trade Policy 2015-20 and without obtaining EPR certificate as requlred
under E- Waste (Management & Handling) Rules, 2011.Therefore, the goods ie.
4067 I}OB. old and used Computer Cabinet mounted with Motherboard, SMPS,
Fans etc., 500 nos. old and used laptop adaptors and 420 nos. old and used
coohng fans, having market value ‘of Rs. 2,32,39,200/- were seiz d under
Sectlon 110 of the Customs Act, 1962 vide Seizure Memo dated 24, 11, 2022

| fi

N

5. lDuring investigation summons were issued to various persons and their
Statemengs were recorded under Section 108 of Customs Act, 1962,

5.1 Statement of Shri Pratap Bhanushali, Director of M/s. Cargo Systems
India Pyt. Ltd a CHA firm was recorded on 28 / 29.10.2022 wherein’ he inter—aha
stated that M/ s. Balaji Imports is their client and in the recent past they
pfocessed the import documents of M/s. Balaji Imports for their import
cons1gnn1=nt reached at Mundra port. He never personally met the
proprleton/importer M/s. Balaji Imports. He came to know Whatever little
through their KYC documents. Actually, he got the reference of the importer
through Shri Vasu Pampani, doing some forwarding activities in Myndra
Customs,’ who is known to him for the last 5 to 6 years. They ﬁled Blll of Entry
No. 2829297 dated 11.10.2022 at Mundra Customs for the import consvmment
ofl M/s Bala_]l Imports. On 11.10.2022 he received copy of Bill of Lading No.

AGN171122017204 dated 07.10.2022, invoice No. GB001/22 03 dated
01.10. 2022 and packing list through e-meul docs@bluemarkshlppmg caom on
his e—mai!, Which belongs to Mr. Vasu’s firm namely M/s. Bluemark Shippmg

He prepared the checklist and forwarded the same to e-mall id
docs@bluemarkshlpplng com and after getting approval by Mr, Sandeep
Chandawat of M/s. Bluemark Shipping, they filed Bill of Entry No. 2829297
dated 11 10 2022

1

\
1
Vo

5 2 Statement of Shri Pampani Salpathy Vasu Partner of M/s, Bluemark
Sh1pp1ng nwas recorded on 29 10. 2022 Whereln he inter alia stated that His
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1ntroduced him to Shri Kamal who is a freight forwarder in Delhi, in the month
lof Sept‘ 2b22 Shri Kamal sent him the import documents i.e. Invo1ce, Packing
List, B / L: and KYC docs to find a CHA for clearance of the goods from Mundra
Port Which were imported by M/s. Balaji Imports and promised him to pay a
comm1ssion of Rs. 20,000/- for the same. He asked Shri Pratap Bhanushah
D1rector of CHA firm M/s. Cargo System India Pvt. Ltd as he is known to him
for the' 5 g 6 years, regarding clearance of same to which Shrl Pratap
Bhanushah agreed He had sent the documents like bill of lading,”invoice,
packlng list from his mail id i.e.-docs.bluemarkshipping.com to. Shri Pratap
Bhanushali onhis mail id pratap@cargosystemsindia.com on 11, 10,21 22 He
got thesef docs from Shri Kamal of M/s. R P Logistics from his ‘mail id
sales rplogistlcs@gmaﬂ com on 11.10.2022. Further, he rece1ved the checkhst
from M/s g8; Cargo Systems (India) Pvt. Ltd which was further forwardeq to Shri
Kamal on: the same day i.e. 11.10.2022.

E Staternent of Shri Hasan, appeared on behalf of M/s. Balaji Imports,
265, Gall No. 60-61, Regarpurd, Karol Bagh, New Delhi 110005 was recorded
bri 06. 12 2022 Wherem he inter alia stated that he is not connected With M/s.
Balaji Imports in any manner. On 05.12.2022 hel was given a ﬁle by Shri
Mohamad Shamim, who is his brother-in-law (sister’s husband). The Said letter
was also available in the file. He is not aware who has s1gned the above
authority letter, but was given to him by Shamim. He does not know the’ person
namely Jagdish Kumar, under whose name the letter is issued. He. has neither
met him nor have any knowledge of his business activities. He also submltted
the doctp‘nents related to M/s. Balaji Imports which were given to him by
Shamnp. :He further stated that he was given a file by Shamlm and told to
appear igi the qffice of the Directorate of Revenue Intelligence, Ahmedabad He
(Shamim) also tolcl him to hand -over the documents to DRI office, Shamim had
1nstructed to appear before DRI as an employee of the firm M/s, Balaji Imports

Statement of Shri A Kamalakannan, Manager (Sales), M/s. Whip
Log1st1g“,§2768 69-70, Gali No. 22, First Floor, Beadounpura Karol Bagh New
Delhi 110 )05 was recorded on 06. 12.2022, wherein he stated that P esently he
1s ivvorking as Manager (Sales) in M/s. Wh1p Logistics, New Delhi since last one
year. He lfurther stated that he has not received any summons from the
D1rectorate of Revenue Intelligence, Ahmedabad, but, on 05, 12 2022 " Shri
Kamal (he does not know his full name), who is running a CHA ﬁ '1n the
name Qf RP Loglst1cs called him at Mahipalpur in Delhi and teld him that his
ﬁr’m has *acted as forwarder in the case of import of goods by M/ s, BalaJ1
Imports at Mundra port and told him to appear before DRI, Ahmedabad He
further stated that at the time when he met Shri Kamal, one more person
namely Shrj Shamlm was also present. He did not know Shamim before Shri
Kamal told h1m to prepare a file of the documents related o 1mport
t:onqwn ment of M/s. Balaji Imports arrived at Mundra port. He collected a,ll the

Jove doduments from his office and handed over to Shri Kamal at around 4.30
pm on 05?.12 2022 at Mahipalpur. He further stated that his office i.e. office of
M/s. Whip Log1st1cs and the office of M/s. Balaji Imports is a common one. He
Lr'urther stated ‘that though the addréss of M/s. Balaji Imports 1s dlfferent, but
th‘e firm i3 operating from the address of office of M/s. Whip LOngthS 2768-69-
70, Gali I\lo. 22, First Floor, Beadounpura, Karol Bagh, New Delhi 110005 He
further Stated that as per his knowledge no employee of M/s. Balaji Imports is
Worklng from the above address. Shri Jagdish Kumar, Proprietof of the said
ﬁrm attends the office 2 to 3 days in a week and M/s. Balaji Irn rts is
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control ed’ by Shri Rajesh Bansal of M/s. Whip Logistics. Shri Rajesh Bansal
déals 1n the business of 1mport and trading of mobile accessories,
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5. B Statement of Shri Kamal Marwari, Proprietor of M/s. R P Logistics was

recorded pn 03.01.2023 wherein he inter alia stated that Shri Rajesh Bansal

had app ”a_.ched him for appointing a Customs Broker in Mundra for elearance

| of computer cabinets imported by M/s. Balaji Imports around ﬁrst aor. gecond

1 week of October 2022. As he knew one Shri Prince in Mundra Who is

f assomgted with Customs clearance work, he called him over his mobile and

L inquirgd ahout clearance of the said consignment. Shri Prince agreed for the

o clearancel and quoted Rs. 25,000/- as clearance charges, Thereafter he

i cohsulted the rates with Shri Rajesh Bansal, who agreed for the same.

i Accordingly, he conveyed the same to Prince and asked him for clearance pf the

l COHSlgnment Prince told him to send the documents to Shri Pampani Salpathy

| Vasu, Partner ‘of M/s. Bluemark Shipping, Gandhidham. He had asked lgajesh

' Bansal ta: send the documents pertaining to the said consignment, T eafter,

after few klays, Shri Rajesh Bansal had forwarded the documents through mail

from the ‘mail ID of M/s. Balaji Imports. As informed by Prince, he forwarded

the said documents to Shri Vasu through e-mail. Thereafter, after few ‘days

i Prince informed that BE has been processed and DO will be 1ssued soon. The

: next day Prince asked him to provide the E-way bill and told that the ‘container '
| | will be released that day. Accordingly, he asked Rajesh Bansal to provide the E-

i way bill which Shri Rajesh Bansal provided to him through whatsapp wh1ch

he forwarded to Prince. However, in the evening he received call from Prlnce

who inforin ed that DRI has put the container on hold and same would not be

released t.hat day Prince also informed that the container will be releasedjafter

i examlnation of the cargo by DRI. Shri Rajesh Bansal is also in the b ess of
| fréight forwarding in the name of M/s. Whip Logistics India Pvt. Ltd ‘As his firm
} : is ‘not re%istered with WCA membership, he works on commission basis and
l

|

bdok the'!eargo by sea and air through other registered freight forwarders He
knows Shri Rajesh Bansal since last 1.5 to 2 years. He knows Shri Prlnce

through d known person named Shyam who was also engaged 1n Customs

clearance'
had filed
computer

work, He knows Shri Prince since last 2 years. M/s, Balaji Imports
‘BE No. 2829297 dated 11.10.2022 by declaring the "go d
cabinet case. He confirmed that though the goods. were declared as

computedx cabinet case in the import documents, the actual goods’ imported
were used comptiter CPU, without Processor, RAM, ROM. The actual cargo

found on

documenﬁ

arid Dell

examination was different than the one declared in the import
s, He confirmed that the computer parts imported were rnainly of HP

brand. As per his knowledge there is no employee of M/ s, Balaji

Imports “}orking from the registered address. Shri Jagdish Kurnar, Proprietor of

the saig ﬁrm is actually employee of M/s. Whip Logistics India Bvt, Ltd and

attends the office 2 to 3 days in a week. As per his knowledge, all the activ1t1es

' of M /s. éﬂaji Imports are controlled by Shri Rajesh Bansal. Shri Rajesh Bansal ;
'l d als in the business of import and trading of mobile accessories, *

' i fl

!

5.6 Staternent of Shri Rajesh Bansal, Director of M/s. Whip Logisticg India
| Pvt. Ltd ‘was recorded under section 108 of the 1Customs Act, 1962 on
02 01. 2023 Wherein he interalia stated that:

} (1)iHe is director of M/s. Whip Log1st1cs India Pvt. Ltd., which is engaged in the
busmess 'of freight and forwarding since last one and half years. He is engaged
‘ 1 in! the - buslness of import of mobile phones and accessories, Shri Jagd1sh
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Kumar, who is Proprietor of M/s. Balaji Imports was working with him since
last 18 to 20 years. As Shri Jagdish Kumar was facing some health jssues
5 related §95§Mdney and was in need of money, he offered him to obtain IEC in his
| name and {mport mobile phones and accessories in the said firm, Shri Jagdish
. Kumar accepted the offer and submitted required documents for obtaining IEC.
1 On the basis of documents submitted by him, IEC was obtained in the name of
i M/s. Balaji Imports. Initially, they had imported mobile phones and accessories
! in. the sald firm. Later on they decided to import used computer parts by
i misdeclaring the same as computer case and accordingly, imparted one

) consignment at Mundra port.

;li (] M/s, {Balaji Imports had filed BE No. 2829297 dated 11.10.2022 by
‘ declarjng ‘the goods as computer cabinet case. He confirmed that though they
had declared computed cabinet case in the import documents, they had
) imported msed computer parts, without Processor, RAM, ROM, He confirmed
{ that the cargo found on examination was different than the one declared in the
import documents. He confirmed that the computer parts imported were mainly
l’ofiHP and! Pell brand.
| ! !
! (iil) As he’ got good deal in the Indian market, he requested his brother Shri
Rukesh Bansal, who is settled in Dubai and engaged in the business of mobile
phones, mohile parts/accessories, computer parts etc. to supply used computer
parts. He: further stated that the overseas supplier company viz, M/s. Green

Bell Gcng_i'gﬁl"l‘rading Co. LLC, Dubai is owned by his brother Rukesh, -

ﬁ(iv') He hdd placed the order telephonically and not prepared any PO for the
] :sagme. They mis-declared the goods as the import of Goods (new as well as
second hand, whether or not refurbished, repaired or reconditioned) notified
! under '»th'é “Electronics and Information Technology Goods (Requirement of

Compuig:dry Registration) Order, 2012, as amended from time to time, is
prohibited unless they are registered with the Bureau of India Standards (BIS)
s and cqomply to the Labeling Requirements’ published by BIS, as amended from
i time to fime’, or on specific exemption letter from Ministry of Information
| Technology (MeitY) for a particular consignment, as per provisions of Gazette
i Notificgtign SO No. 3022 dated 11.09.2013.
| | |
6. E;’om the statements of various persons as mentioned hereinahove, it
appeared 'that all the activities of the IEC firm i.e. M/s. Balaji Imports were
controlled and looked after by Shri Rajesh Bansal. Shri Jagdish Kumar,
* Proprigtor of the firm was working with Shri Rajesh Bansal and Shri Rajesh
i Bansal opened the firm M/s. Balaji Imports by obtaining documents from Shri
Udgdish Kumar and also obtained IEC in the name of M/s. Balaji Imports, Shri
y Udgdish Kumar was a kidney patient and was in need of money, o

! X

1

7. Statutory / Legal provisions relating to Import policy for Electronics
and IT Qoods:

| H

7.1 thg No. 2(c) under the General Notes Regarding Impart Policy was
amended 'vide Notification No. 5 /2015-2020 dated 07.05.2019 issued by DGFT.
The amended Note No. 2(c) is reproduced below:

'
H
3

(c) Impq:}.}t policy for Electronics and IT Goods:
PRy POL
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T1f1e imia,oi'g: of Goods (new as well as second hand, whether or not refurbished,
repaired ‘or reconditioned) notified under the “Electronics and Information
chhnofl_‘qéz Goods (Requirement of Compulsory Registration) Order, 2012, as
amendgd ifrom time to time, is prohibited unless they are registered with the
Bureay’ of India Standards (BIS) and comply to the TLabeling Reggir_\_e_@ents’
published by BIS, as amended from time to time’, or on specific’ exemption
letter ‘from Ministry of Information Technology (MeitY) for a particular-
cofr‘rlsigggfegfg, as per provisions of Gazette Notification SO No, 3022 ‘dated
11093013! -

!
7 .51.1 wnéereas it appeared that in the present case, the importer has fajled to
establigh 7that they are registered with the Bureau of India Standards (BIS) and

thus failed to comply with the above provisions and violated' the “above
| provisions, h

7.2 Fugther, revised Para 2.31(1)(a) of the Foreign Trade Policy, 2015-20 reads

| as undery
Pl ] . . .
! S No. Cé};ééﬁiﬁes of Second Hand[lmport |Conditions, if any | aER
Gands Policy
i (a)i i. Desktop Computers Restricted [Importable against Authorization K
! ii, Refurbished/re-conditioned
spares of re-furbished parts of

Personal Computers/Laptops
i}, Alr Conditioners
iv, Digsel generating sets |

(b) All}“’eh‘*ctronics and IT Goods[Restricted |(ijlmportable against Authorization subject to
|
|

RN

nqpﬁed under the Electronics conditions to down under “El@ctmgigéé and
and IT Goods (Requirement of] Information Technology Goods (Requirement of]
Cgmﬁ,}!gpry ’ Registration) Compulsory Registration) Order, 2042; ég'g@ended
Order; 2012 as amended from from time to time. o

time 1o time,
21

(ii)lmport of unregistered/ noncomplaint Eptiﬁed
products as in CRO, 2012, as amendgcj fggg} time
to time is prohibited”. SO

!
N
T — T g B Er
3 :I
\]

‘ i
i
i

7?1 Ini view of the Para 2.31(1)(a) of the Foreign Trade Policy, 2015-20,
're;fur‘bléhgg/r_e-conditioned spares or re-furbished parts of Personal
C(})mpgiggggl Laptops are Restricted’ and cannot be imported without
Authogiza‘gigg," In the instant case, the importer has failed to obtain the
alithogiggv_ﬂgp from the competent authority and thus violated the abave BQliCY-
by 3% ' N

73 Ministry of Environment, Forest and Climate Change, Govt, of India has
ndtified the “Hazardous and Other Waste (Management and Trans boundary
Movement) Rules, 2016” vide G.S.R. No. 395 (E) dated 04.04.2016, Rule 13 of

the sajg'}fi;glgs specifically deals with import of hazardous and other waste, The
relevang Q{Qgig_ighS are as below:

lexle 18: i?;ggedure for import of hazardous and other wastes:

(1) Ac;yq"l users intending to import or transit for trans boundary movement of
h@zardguf’jé, and other wastes specified in Part A and Part B of Schedule Il shall
apply in JEprm 5 along with the documents listed therein, to the Ministry of
E;Twiro@mfégig Horest and Climate Change for the proposed import together with
the pripriinformed consent of the exporting country in respect of . A of

Schedyle Il waste, and shall send a copy of the application, szmul(anggusly, to

|
{!; }
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the canderned State Pollution Control Board for information and the
acknowledgement in this respect from the concerned State Pollution Control Board
shall be submitted to the Ministry of Environment, Forest and Climgte Change
along With the application. o

t N N

I :
7.8.1 Whereas it appeared that in view of the above provision, a person, who
intends tg import hazardous and other wastes specified in Part A and Part B of
Scfhedglg:;m shall apply to the Ministry of Environment, Forest gnd Climate
Change for proposed import and shall send a copy of the application to the
concerned State Pollution Control Board. The relevant entry of the impugned
gdods in Part B of Schedule III is reproduced below: ST

Basel Ng, |Description of wastes S

Us"eH Electrical and electronic assemblies other than those listed in ng; P p,\tjwﬁs;gl;iedule
Bl1110 |
i.

Electronic assemblies consisting only of metals or alloys Waste electrical and elegtronic
i |assemblies or scrap (including printed circuit boards) not containing cor;;pg:héégg such|
as accumulators and other batteries included in Part A of Schedule III,
i}@}_e_;cy;'yswitches, glass from. cathode-ray tubes and other activateqlglg§§\gfﬂQ;PCB-
Eapgcitors, or not contaminated with Schedule II constituents such ‘as Qégmium,
[mercury, lead, poly chlorinated biphenyl) or from which these have beer removed, to an
extent that they do not possess any of the characteristics contained ip( E&rt C of]
Schedule III (note the related entry in Schedule VI, Al 180) -

{
i

.y
Evoag

— 7 e
7.3.2 LC,;f.ntr,al Board of Customs and Indirect Taxes (CBIC), vide Circular No.
271/ 201{’;;3pp§3cqms dated 4 th July, 2011 has clarified that items at B1110 of
fthle said ‘§-_§ghe,‘:dule Il can be*imported with permission from Ministry of
Enviranmient and Forests; that this entry includes electrical and electronic
assemblies (including printed circuit board electronic components and wires)
destined ‘for direct reuse and not for recycling or final disposal; that the
Ministyy ¢f Environment and Forests has also confirmed that imports of second
hand computers would require the permission of that Ministry, It has been
fu?the;' clarified that all imported goods falling within the purview of entry B
1110 of Part B of Schedule Il of the said Rules, indicating second hand
computers, would require the permission of the Ministry of Environment and
Forestg fg?"ig;port into India. R

H i

- l

7.8.3 Iniview of the above it appeared that the impugned goods, imported by
Mys. Balgjl Imports are covered under entry B 1110 of Part B of Schedule III of
the sald |Rules viz. “electrical and electronic assemblies (including printed
circuit board electronic components and wires)”. Thus, as per the provisions of
Rule 13 of the said Rules, it is obligatory on the part of importer to gbtain
'pe;rmigégg.q from the Ministry of Environment, Forests and Climate Change for
import jnto India. In the present case, the importer has failed to obfain such
pdrmis_gifq,g and thereby violated the provisions of Rule 13 of the said }gglgg,

H :

b i '

8. It appeared that during investigation and along with filing of Bill of Entry,
the img;q;";c; has submitted the documents viz. Bill of Lading, Involce and
Packing I%ig,t only. The importer has imported the impugned goads by mis-

defcla‘riﬁg the same as computer cabinet case. The importer has féilgg} gé'ﬁgptain
lpérmiggji;’j@ from the Ministry of Environment, Forests and Climate Change.
Thus, the!importer has failed to fulfill the condition laid down under sub-Rule

H

(1) of R}i}lg 13 of the “Hazardous and Other Waste (Management and
Ho ARG

I '

I ' I
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Transbouhdary Movement) Rules, 2016”. The importer had imported said goods
without having BIS certificate as required under Note 2under the General Notes
R(—f:gardipg Import Policy, amended vide Notification No. 5 /2015-2020 dated
07.05.2019 issued by DGFT. Further, M/s. Balaji Imports have imported the
goods which are ‘Restricted’ and cannot be imported without Authorization, as
st%pulaﬁgg: under Para 2.31(1)(a) of the Foreign Trade Policy, 2015-20, Thus, in
view of, the ahove, it appeared that M /s. Balaji Imports have importéd Lold and
used Gomputer Cabinet mounted with Motherboard, SMPS, Fans etg,, ald and
used ldptop adaptors and old and used cooling fans which are "gtherwise
restricted/prohibited and can only be imported subject to certain conditions as
discusged] hereinabove. It, therefore, appeared that all the above gcts of
fcoptrag@ij;tigg ‘on the part of the importer has rendered the goods liable to
confiscgtion, under the provisions of Sections 11 1(d), 111(1), 111(m) and 111(o)
of the Act, It further appeared that the said goods are to Be construed as
‘stnuggling within the meaning of Section 2 (39) of the Act and the said goods
also appears to be termed as ‘prohibited’ within the meaning of, Section 2(33) of
the Ac;, By ahove acts of omissions and commission, it appears that Shri
Jagdish Knipar and Shri Rajesh  Bansal were fully aware that the impart of the
Sa!id g(;:qkdts, Is restricted/prohibited. It appears that the above pgrts;ggg_l_ﬂhave
in';\rolvég} f’;}ggg;gelves in carryirig, keeping, concealing and dealt with the
bffendg_;é'gi?gggds- in a manner which they knew or had reasons to believe were
ligble to eonfiscation under the Act’ In the above manner, the above persons
hdve repdered themselves liable for penal action under the provisions of Section
112(a), 112(b) and 114AA of the Act. -

’ E - 3 g

o ]

. i

o.! - ;;gggg PROVISIONS UNDER CUSTOMS ACT, 1962:

I :

9.2 gebtion 112: Penalty for improper importation of goods, ete,~ Any
person, |

(a) wha, in relation to any goods, does or omits to do any act which act or
orhissigg ‘would render such goods liable to confiscation under section 111, or
:alﬁets the loing or omission of such an act, or , ’
{b) wha gg‘g;quires possession of or is in any way concerned in carrying, removing,
de:posit;ipg,"!;ggjboﬂng, keeping, concealing, selling or purchasing, ar in any other

manne;r “d;léqling with any goods which he knows or has reason to bgliege are

" liable to p@ﬁﬁséqtion under section 111, shall be liable, <]

‘(i)iin the é@se of goods in respect of which any prohibition is in Jorce under this
Act or’gng other law for the time being in force, to a penalty not exceeding the
value of tl;ia goaods or five thousand rupees, whichever is the greater;

I ! “’l ‘r' oyl B %

! . |
(i) in the
provisions

e 1

ease of dutiable goods, other than prohibited goods, sub_;éct to the
of section 114A, to a penalty not exceeding ten per cent of the duty

sought to be evaded or five thousand rupees, whichever is higher,
.
(iii) in theicase of goods in respect of which the value stated in the entry made
under this Act or in the case of baggage, in the declaration made under section 77
(in either ¢ase hereafter in this section referred to as the declared valug) is higher
than the value thereof, to a penalty not exceeding the difference between the
dqclaréjd balue and the value thereof or five thousand rupees, whichever is the
greater;

!
| ]
|
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g ;(i'v) in the ease of goods falling both under clauses (i) and (iii), to a penalty [not
! exceeding the value of the goods or the difference between the declared valye and
{ the valyie thereof or five thousand rupees,] whichever is the highest; =~ '
.
| W) in the ‘ease of goods falling both under clauses (i) and (i), to a penalty not
exceedin ‘j_l’;_e duty sought to be evaded on such goods or the difference between
the declared value and the value thereof or five thousand rupees, whighgver is
the highedt, -
9]% §EPTION 114AA: Penalty for use of false and incorrect material; -
! ;‘ If d person knowingly or intentionally makes, signs or uses, or causes to
be made, isigned or used, any declaration, statement or document which, 1s false
or incayreet in any material particular, in the transaction of any business for the
purposes of this Act, shall be liable to a penalty not exceeding five times the value
of goods, f :
0.4 gggi;g;; 117: Penalties’ for contravention, etc., not expressly
’m,jentigg!'%gg - ST
| ,
Anf/ person who contravenes any provision of this Act or abets any such
{ contrayention or who fails to comply with any provision of this Act with which it
| was hig duty to comply, where no express penalty is elsewhere provided for. such
| contrayention or failure, shall be liable to a penalty not exceeding Jour lakh
' | rupees, ] S
JERN | |
10.  :Aceordingly, a Show Cause Notice No. GEN/ADJ/ADC/799/2023-Adjn
dated ;7!‘:(‘15}.'2:_()_23 was issued to all noticee (M/s Balaji Imports, Shri Rajesh
Bansa], Director of M/s Whip Logistics India Pvt. Ltd ; Shri Pratap
Bhanyggl}, Director of M/s Cargo System India Pvt. Ltd,, Shri kamal
Marwapyi, proprietor of M/s R P Logistics, Shri hasan Jalaluddin Biswas and
Shri A Ramalakannan) are called upon to show cause tg the Additional
CQmmiggibgpr of Customs (Import), having his office at 1 st floor, Building No.
5B, Part User Building as to why: - o
v r i
ETE The said seized goods i.e. 4067 nos. of old and used Computer
’ Qgﬁinet mounted with Motherboard, SMPS, Fans etc., 500 nos, ‘of old
Pl andrused laptop adaptors and 420 nos. of old and ugcg gggligg fans
o having a total value of Rs.2,32,39,200/- (Rupees Two Crore ;Th Ij!fx—TWO
- Lakhs Thirty-Nine Thousand and Two Hundred Only) should not be
* coﬁﬁscatgd under Section 111(d), 111(),111(m) and 111(0) of the
Qg%t_oms Act, 1962; _ l -
i,‘ g ij,ﬁi Penalties should not be imposed upon M/s. Balajl Imports
il | (Proprietor Shri Jagdish Kumar), 4265, Gali No. 60-61, RegarPura, Karol
i Bagh, New Delhi under Section 1 12(a), 112 (b) and 114AA of the
! i Cu_?toms Act, 1962.
o ifi, | Penalties should not be imposed upon Shri Rajesh Bansal,
| Disiector of M/s. Whip Logistics India Pvt. Ltd., 2768, First Eloor, Gali No.
| l 92, Beadounpura, Karol Bagh, New Delhi 110005 under Section 112(a),
112 (b) and 114AA of the Customs Act, 1962.
iv. 4 Penalties should not be imposed upon' Shri Pratap Bhanushali,
b |
. ] 1 ;
h !
i i, i i
ii tu f i
] 1 |
| 1
- o
! |
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‘ ]Qi;fector of M/s. Cargo Sjrstems India Pvt. Ltd., 202, Agarwal Chamber
' 13[0_, 1, Sector 19 C, Plot No. 7A, Vashi, Navi Mumbai-400705 under
Section 112 (b) and 117 of the Customs Act, 1962.

v, | Penalties should not be imposed upon Shri Kamal Marwari,
; . Proprietor of M/s. R P Logistics, R-14B, Khirki Ext., Malyiya Nagar, New
| Qelhi = 110017 under Section 112 (b) and 117 of the Customs Apt, 1962.

y j; y Penalties should not be imposed upon Shri Hasan Jalagluddin
Biswas, House No. 629, Gali No. 3, C/O Sukhpal Yadav, Raqugé;i, New
Delhi 110038 under Section 117 of the Customs Act, 1962, =

yii.i Penalties should not be imposed upon Shri A Kamalakannan,
Manager (Sales), M/s. Whip Logistics, House No. RZF, 1/11A, 2 nd Floor,
@alj No. 1, Near Bhagat Chander, Mahaveer Enclave, Palam Village,
Bouth West Delhi 110045 under Section 117 of the Customs Act,

19?2
-

11. Regord of WRITTEN SUBMISSION

11.1 ggk;bmissions made by Shri Rajesh Bansal, Director of M/s, Whip
LogistjosIndia Pvt. Ltd. vide their letter dated 05.02.2024:.

!
11.1.1 It is submitted that noticee had not manipulated during the
investigation. It is important to mention that the department had failed ta bring
the evidence to the said contention. Therefore, the allegation on presumption
and assumption have no evidentiary value.

11.1.3 1t is submitted that noticeé had able to know after the service of the
show Cause Notice that he had been shown as the controller of the importer

2

without g‘u’p_porting any evidence which states that the noticee’s monetary

consideration., Hence, there is flaws in investigation, i.e. no inquiry from the

proprié;@}é( the M/s Balaji Import was done as address, no inquiry from the
banks to show the control of the noticee. Therefore, the Show Cause Natice is

liable tgdir@pped on the merit also.

11.1.@ It %15 submitted that in present case noticee acted as the forwarder and
the docyments had been given to Kamal Marwari for clearance. It is also matter
.ofifact that the noticee had neither interacted nor had given documents to the
CHA. Henee, imposition of penalty on noticee is not sustainable and show

cause notice is liable to be dropped.

11.14 1t is_ submitted that the noticee have no local Standi in the irnp_grtg; firm
and ng control on the business transaction of the importer. In other norms, the
noticee had no concern with the business of M /s Balaji Trading as the officers
hdd fajle_cji to proof or give evidence that the noticee had any role in the company
as alle,_gef to be the controller. Therefore, the department allegation that the
notices! @gf;!;hg controller doesn’t support any cogent evidence and hence the said
allegationlis baseless and liable to be dropped.

11.1.5‘:.:It‘}l_§ submitted that the noticee were not the importer of goods é,nd was
not reqﬁiﬁeq to file any documents with the Customs Authorities; that he had
not deglt with the exportation of the subject goods and had no role to play in

f
|
3 fl
.
;’
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the clearance of such goods. In this context the reliance have beep placed on

?:hé sle\yof Jjudgements cited as follows:

. A;ngﬁ- Jyoti Packers v. CCE[2007(207)E.L.T. 345(Del.)=2007 (5)S.T.R.

, l,g(gq!,l]; if corporate veil is lifted the person who are in actual Qoﬁfrol of
Retitloner will have to pay the impugned demand. T

. J,@JB“,jgth;QQing Corporation v. UOI[1990(45)E.L.T. 9(mad.)]

* K, Sops Overseas (I) P. Ltd. V. CC, Mumbai[2001( 132)E.L.T, 93(Txi.-

| gmbai)' Imports- Duty Liability- Goods imported under advéﬁéélicqnce

= qggggngd by transfer from an exporter who had acquired the seirﬁc i;;dlieu
of Q;I%?Eq_r;in_g certain goods - Liability to pay duty in respect of gcdzia "

imgg}tqg} lies upon the person who actually imported the goods under

11cgnce and not upon the exporter even though he acquired the llcpnce by

mis-statement- Section 2(26) and 28 of Customs Act, 1962, [parg 5]

i
i
11.1.¢° !tg is submitted that in the absence of any specific allegation with
corrobarative evidence, penalty on the noticee cannot be 1mpos§d In this
pomte};g; ;gli‘gpqe have been placed on the decision in the case of Radflg sthan
Bhatia y, O] reported in 2004 (178) E.L.T. 8 (S.C.) and Bal Krishan y, Collector
of'Custoriis, New Delhi reported in 1994 (70) E.L.T. 638 (Tribunal), Therefore,

the prapagal of the penal action against the noticee is liable to be dropped,

11.1.7 Jt is eubmitted that there'is no evidence that the noticee were inyalved in
illegal ;mbort of goods and the entire case was made out on ‘th'g*'l;;'a‘,éis of
statements, The statements of co-accused as relied upon cannot be considered
as evidentlary value, because of the oral statement. The reliance upon the

decision af Hon'ble Supreme Court in the case of HarischaranKurmi y, State of

Bihar - (1064) 6 SCR 623 : AIR 1964 SC 1184 : (1963) 52 ITR 443 ; (1664) 2
Cri. LJ 344, : ERE RN

11.1.8; .‘f'_r,thie;_rmore, the show cause notice fails to prove as to how and in what
manner the Noticee has dealt with the subject goods for which it had kngwledge
and re-agong to believe that such goods are liable to confiscation. The Naticee
denies having ever physically dealt with the subject goods knowingly or having
reason ‘fpibelieve that such goods are liable to confiscation. T
11.1.9 The show cause notice also invokes sections 1 14AA of the Act.
Se‘ctiog(;m&, 1 14AA of the Act deals with penalty for use of false and incorrect
materigl, The Noticee submits that the application of section 1 14AA of the Act is
de'pen@qp;i; upon establishing the fact that a person against whom the said
section, ig;%b,éi_gg invoked, has “knowingly or intentionally” made, signed or used
or| cauégdf to be made, signed or'used, any declaration, statem_e__r_;?; é; cument
etc. which s false or incorrect in any manner. Meaning thereby, the onus lies
heavily’ on the department to establish mens rea qua the noticee which, it is

dbmij;’t_;ej , has not been discharged in the present case. The whole case made

dt against the notice for imposing penalty on it is that the notice had “become
a party to. submission of the documents to the customs”. :

i
| ] |

t

Noticee*‘h:‘as nat contravened the provisions of either section 112 or 'gg:ction
§1 14AA Qf the Act, as alleged. On the other hand, the department has failed to
:substaig_t_i_;zﬁgé the allegations and failed to establish mens rea qua the Noticee by
bringing Pn record any documentary evidence or otherwise as to in what
manney the provisions so invoked, as cited above, in the present case l'la;g been

}11110 Thus lfrom the submissions made above, it would be clear that the

1

-

S VU O

1/1804456/2024
4

!




[V NP~ > U S U U PR

B i)

H

(, .;;EN/ADJ/ADC/799/2023~Adjn-0/¢ Pr Commr-Cus-Mundra

A et et e s et 1

171904456/2024

i
i {

| L
boﬁntravyer’g’f:g by the Noticee.

ctme soareremn e ey g e o0

{11.1.11 l“lt is submitted that the Noticee in any stage had not concealed any
gnformggign from the department and also department has failed to bring the
po!gent evidence of the noticee for the involvement in the relatiqnw to the
1n’;1portg,tig£ of the goods. The department, failed to bring any men_s;féa'bf the
noticeg tq gvail the undue drawback as alleged in the present case, In this
Fohtenﬁigz; reliance has been on the decision of the Hon’ble Supremé CQurt in
the cage pf AKBAR BADRUDDIN JIWANI Versus COLLECTOR' OF CUSTOMS
reported in 1990 (47) E.L.T.161(S.C.) wherein held that Mens rea has to be
establighed for imposition of penalty. T

o ot e o

P

“60:; In the present case, the Tribunal has itself specifically stated that the

noticees has acted on the basis of bona fide belief that the goéd;:were

impartgble under OGL and that, therefore, the notice deserves lenient

treatmg;jnt, It is, therefore, to be considered whether in the light of ,thi_s ,s_beciﬁc

finding of the Customs, Excise & Gold (Control) Appellate Tribundl, the penalty
i | 1and fine in lieu of confiscation require to be set aside and quashed, Moreover,
' the qudntum of penalty and fine in lieu of confiscation are extre_mel_i/ harsh,
iexcessive and unreasonable bearing in the mind the bona fide of the naticee,
\as spedifically found by the Appelldte Tribunal. ’

b :“6'1“ Wg refer in this connection to the decision in the Merck Spares v. Collector
g ‘of Central Excise & Customs, New Delhi [1983 E.L.T. 1261] Shama Engine
] ‘Valug§ iLid, V. Collector of Customs, Bombay [1984(18) E.L.T. 5:331 and
| ) rMacilmi"ugqn Gordhandas & Co. v . Collector of Customs, Bombay [1 987 (29)
1 i \E.LT. 9@24_] Wherein it has been held that in imposing penalty the requisite mens
H 'rea had to be established. It has also been observed in Hindustan Steel Ltd. V.
! State af Orissa by this Court that: [SCR HN p. 753 = 1978(2) E.L.T. (J1 .§9) (S.C.)]
| “The dggpﬁetion to impose a penalty must be exercised judicially, A penalty will
' or‘clina;;i_ly}f be imposed in cases where the party acts deliberately in 'ggga,;’ice of
law, op m guilty of contumacious or dishonest conduct, or act in eonscious
disrega}{djgf its obligation; but not, in cases where there is a technical or yenial

brfeacl_i afithe provisions of the Act or where the breach flows from a bona fide
belief that the offender is not liable in the manner prescribed by the statute.”

11.1.12 ?J;L‘he noticee also submitted that there was no evidence that the
i ndticee had any knowledge and hence there was no deliberate disobedience of
: statutory -prgvisi()ns. Thus, it was submitted that the imposition of penalty was
| illegal and vialative of principles of natural justice. The noticee also relied upon
| od the decision of Hon’ble Delhi High Court in the case of RASHMI JAIN
’f Vérsug=MQDI_TIONAL DIRECTOR GENERAL OF FOREIGN TRADE repprted in
| 2015 {(316) E.L.T. 389 (Del.) relying on the judgments in case of Tarak Nath
| Gayen an;l Others v. Customs, Excise and Gold (Control) Appellate Tribunal
; and Otheys - 1987 (31) E.L.T. 631 (Cal.) as well as in Hindustan Steel Ltd. v.

State of Orissa - 1978 (2) E.L.T. (J159) (S.C)

;
{ 1 }113 Ih the light of submissions made herein above, factual as well as legal,
| it fis regg;éstgd that the show cause notice be quashed and set aside and the
[ proceedings emanating therefrom may be dropped.
i IS

i

‘11.1.1_,4 Irt is also matter of fact rthat proprietor of the importer had been died
and also the foreign supplier had requested for sent back the goods to the
department vide email dated 28.07.2023 through its counsel as unpaid seller.

x
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Hence it is requested that goods may be sent back to the s
show cause notice may be dropped.

11.2°

hipper and also the

Submissions made by Shri K

! amal Marwari,
vide their letter dated 05.0

2.2024:

PGS | Proprietor of M/s. R P
nglst!gg 2 et m/s

Lo o
}1#21 It1s submitted that noticee as the forwarder had given the reference for
import ghipment to the CHA and the CHA as per law had verified the KYQ of the
importey as per the duties as assigned as per the law. The noticee 1s the unpaid
fo,rwargg;gfggq only concern with forwarder charges. ST
11.2.21

investigation. It is important to mention that the department had failed to
bring the evidence to the said contention. Therefore, the allegation on
pﬂesurggg..gr; and assumption have no evidentiary value. T

e ——————

is submitted that noticee had not manipulated during the

o vyt

11.2.81t
corrobgrg
context e
Bhatig
Collectpy

s
11.2.4: Thus, from the submissions made a
Noticee' has not contravened the provisions o
as alleged, On the other hand, the departm
allegations and failed to establish mens re
record any documentary evidence or othe
provisidng so invoked, as cited above,

contrayeri

11.2.51
informagtic
cogent e

mens-peg
case. In 1
Supreme
COLLECT:
he:ld that )

11.2.6'Th
had any’
statutgpy
illegal and

ADDITIO)

(316) B,L,
and Qthe

i

Others - |
fo . j
ofOrisga -

#f Customs, New Delhi reported in 1994 (70)
Therefore,
dropped, f

N

1287 (31) E.L.T. 631 (Cal.) as well ,as in Hindustan Ste

{13 submitted that in the absence of any specific allegation with
liye - evidence, penalty on the noticee cannot be impogéd, In this
liance have been placed on the decision in the case of Ré.dbg, }gjg}lan
UQI reported in 2004(178) E.L.T. 8 (S.C.) and Ba] Krishan v.
E.L.T. 638 (Tribupal).
noticee is liable to be

the proposal of the penal action against the

bove, it would be clear that the
f either section 114(iii) of the Act,
ent has failed to substantiate the
a qua the Noticee by bringing on
twise as to in what manner the
in the present case thas heen

l

f_ig i_submitted that the noticee in any stage had not concealed any
n from the department and also department has fails to bring the

ed by the Noticee.

vidence of the noticee for the involvement in the relation” ta' the
irrglport{a_;igi;"} of the goods by the im

porter. The department, failed tq bring any
of the noticee to avail the undue drawback as alleged in the present
this contention reliance has been on the decision of the Hon'ble
Court in the case of AKBAR BADRUDDIN JIWANI Versus
OR OF CUSTOMS reported in 1990 (47) E.L.T. 161 (S.C,) wherein
mens rea has to be established for imposition of penalty, =

e noticee also submitted that there was no evidence that the foticee
kgpyvledge and hence there was no deliberate disobedience of
-p_i;gngions. Thus, it was submitted that the imposition of penalty was
dyiql,ative of principles of naturel justice. The noticee alsg relied upon

on the decision of Hon'ble Delhi High Court in the case of RASHMI JAINVersus

JAL DIRECTOR GENERAL OF FOREIGN TRADE reported jn 2015
T 3{§9 (Del.) relying on the judgments in case of Tarak Ngth Gayen
!rs v, Customs, Excise and Gold (Control) Appellate Tribunal and
el Ltd, v, State
11978 (2) E.L.T. (J159) (S.C).

\ tl127 In the light of the submissions made hereinabove, factual as well as
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1eéa1, it isirequested that the show cause notice be quashed and set aside and
the proceedings emanating therefrom may be dropped.,

*
Pl i j
P

T f /]
Record of PERSONAL HEARING

121' Bersonal hearing was fixed on 21.08.2023 for all the Noticees, But none
appeared on the scheduled date. However, Shri Pratap Bhanushali, Director of
M/s Carga System India Pvt. Ltd., has appeared for personal hearing and
reiterated'thelr submission made in the matter to the DRI. T

- ;

! % é{!étb@!‘ personal hearing was fixed on 03.10.2023 and 24.11,2023 for
rest of the Noticees but all the PH Intimation Letter were received back as
undelivered by the postal authorities. Another personal hearing was fixed on
05.02.2024 due to change of ddjudicating authority. But even on that date
nofticeg'-l;é_g neither acknowledged the letter nor attended the PH, These letters
were found to return unserved. It is observed that sufficient opportynity has
been gjven to Noticee but they chose not to join adjudication prdbé’;gdiggé} It is
observed ghat the letters were sent on address given in the SCN, If there was
any change of address they should have informed the Department so that any
commupniéation must be served to them on that address. Considering the
scenarlg, there is no option but to proceed with the adjudication proceedings i
te%“ms of merit of the case ex-parte. ’

4
1
! .
|

i

‘ l . DISCUSSON & FINDING |

13. ] }:;avg carefully gone through the fact of the case available on records,
the Showi Cause Notice and the written defense submission submitted by 2
noticee oyt of tatal 6 noticee. I find that effective personal hearing in respect of
the 1 notfcee qut of total 6 noticee have been concluded. I find thg.; they have
beéen granted 4 different opportunities of personal hearing by the adjudicating
authority; Thus, the compliance to the requirement of the proyisq to Section
122A (%) of the Customs Act, 1962 has been met out. According}ya I proceed to
decide the case based on documents and facts as available on record and as per
the depég};igg made by the noticee.

iil3.1 Iﬂlnd that following main issues are involved inithe subject Show Cause
Notice,{w&jgh are required to be decided- | ..
;‘ { ;

i Wheihgr 4067 nos. of old and used Computer {Cabinet m?upggg with
Mdfﬁgrboard, SMPS, Fans etc., 500 nos. of old and used la}pgqg g@_gptors
and420 nos. of old and used cooling fans having a total value of

§§;2§,32;39,200 /- (Rupees Two Crore Thirty-Two Lakhs Thirty-Nine

Tt;gliusandand Two Hundred Only) should be confiscated Under Section

- 111(‘;1),; 111(1),111(m) and 111(0) of the Customs Act, 1962 aor otherwise;

:' ,fiii. Whether penalty should not be imposed under section 112 (8), 112(h), 117
‘l 1' and/|114AA of the Customs Act, 1962 or otherwise as proposed in the
o

o

|

i

£

Show Cause Noti
i

13.2 ! ﬁnd that DRI Ahmedabad intercepted the container no. MQTUQ788427

covered wnder Bill of Entry No. 2829297 dated 11.10.2022 on the basis of
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specific igtelligence regarding that M/s Balaji imports has imported “Old and

Used second hand Computers Parts” by mis-declaring the same as Computer
Cabinet Case,

H 13.3 I find that panchnama dated 18.10.2022 was recorded during
1} gex;amir;g_'ggg the subject goods, it was found that the importey M/s Balaji
| Importg had imported 4067 Nos. old and used Computer Cabinet mounted with
i Mothepgg%gd, SMPS, Fans etc., 500 Nos. old and used laptop adaptors and 420
! Nos. old and used cooling fans. Comparison of goods found during examination
’ with the goods declared in the Bill of Entry revealed that the importer has
imported the above goods by mis-declaring the same as computer cabinet case.
Mys. Suvikaa Associates, authorized Govt approved valuer examined the goods
A and gaye detailed valuation report of the goods vide letter No. DRI/171/22-23

ddted 14,;;,2Q22 wherein it was find that the safety equipment is deemed as
second-hand and used. Further, the equipment is serviceable and répairable
and cap be used again. The estimated operational life of these machines is 3-5
years witl; proper and scheduled maintenance. The total cost of the cargo is Rs.
Q,82,3'9._,g¥)‘0‘/-.‘ It is also mentioned that cargo does contain second hand used

central j:_ybggssing unit and can be considered as electronic waste,
T

13.4 | find that the import of old & used computer parts is governed by the
; provisions of Foreign Trade Policy 2015-20 and E-Waste (Management &
i Handl,iggﬂR_ules, 2011. The importer has imported second hand computer parts
without necessary authorization from DGFT as required under Para 2,31(1)(a) of
i the Fo;gjéq Trade Policy 2015-20 and without obtaining EPR certificate as
: required Yjnder E-Waste (Management & Handling) Rules, 201 1,Therefore, the
goods {.d, 4067 nos. old and used Computer Cabinet mouynted with
Mbtherlg'jq;’;rd, SMPS, Fans etc., 500 nos. old and used laptop adaptars and 420
| nos. old and used cooling fans, having market value of Rs. 2,32,39,200/~ were
" seized. im,c;lg; Section 110 of the Customs Act, 1962 vide Seizure Mema dated

nd .1 1.29%2,

1’ 13.5 D,f;ring the investigation I find that statements of various persons were
l i‘ecordgg,iwherein it appeared that Shri Jagdish Kumar, Proprietor of M/ S-
| Balaji Imports, 4265, Gali No. 60-61, Regar Pura, Karol Bagh, New Delhi
k allowed Shgi Rajesh Bansal to create a firm named M/s. Balaji Imports in his
f, ndme tq i_n;port“ various electronic items in which they decided to import e-
') waste §.e,/qld and used computer cabinet (mounted with motherboard, SMPS,
ii, faﬁ) and laptop adaptors by mis-declaring the same as computer cabinet case. I
; find th‘g.t:§Shg1 Jagdish Kumar, Proprietor of M/s. Balaji Imports knowingly
] élllowed'tshr,i Rajesh Bansal to import e-waste i.e. old and used gg:rr;put'er
Eaﬂbinef (ﬂmumed with motherboard, SMPS, fan) and laptop adaptors by mis-
declaring ithe same as computer cabinet case for monetary b_eneﬁtg, Further, I
find tl‘-;é.‘f_l‘)s,h;i Rajesh Bansal, Director of M/s. Whip Lo.gls.tlcs India Pyt, Ltd
é)ffered Sﬁ[i Jagdish Kumar, employee of M/s. Whip Logistics India Byt, Ltd,,
who was ?éging’some health issues and was in need of money, to obtain an IEC
in his nafne so that they can import the impugned goods in the said firm. He_
bbtainéafglarious documents from Shri Jagdish Kuma}r for ob"cain,ing IEC, Shri
Rajesh Bénsal imported used computer parts by mis-declaring the same as
fcomplj;;gp';ggbinet case at Mundra port vide BE No. 2829297 dated 11,;9,@022.
Thus, it appears that Shri Rajesh Bansal, Director‘of M/s. Whip Logistics India
Put. Ltd,,i masterminded the import of e-waste i.e. old and used computer
cabinet (q’-;qu_n't,ed with motherboard, SMPS, fan) and laptop adaptors by mis-
H .
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de}clarig_gﬂg;hg same as computer cabinet case for monetary benefits,
| §
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13.6 Shri Rajesh Bansal, Director of M /s. Whip Logistics India Pvt. Ltd, vide
his letter féj_g,g_egl_, 05.02.2024 has submitted that the noticee have nq lpca,fStandl
in the {mporter firm and no control on the business transaction of the importer.
In: other norms, the noticee had no concern with the business of M/s Balaji
Importg as the officers had failed to proof or give evidence that the noﬁcpé had
any rolein the company as alleged to be the controller, Therefore, the
department allegation that the noticee is the controller doesn’t support any
cogent eyidence, In this regard, I find that Statement of Shri Kamal Marwari,

Proprieton of M/s. R P Logistics was recorded on 03.01.2023 wherein he inter

*

alia stated thaf Shri Rajesh Bansal had approached him for appointing a

Customs Broker in Mundra for clearance of computer cabinets imported by
Mi/s. Balaji Imports and he had forwarded the documents pertaining tg the said

consignment through mail from the mail ID of M /s. Balaji Imports ‘and he had
jalso pravided the E-way Bill to him through WhatsApp. Shri Rajesh Bansal,
Directar of M/s, Whip Logistics India Pvt. Ltd. vide his letter dated 05.02,2024
has algn submitted that in present case, noticee acted as the forwarder and the
documents had been given to Kamal Marwari for clearance. Further, Shri
Rajesh Bansal, in his statement recorded on 03.01.2023 stated tl}g’g Shri
Jagdish Kumar, who is Proprietor of M /s. Balaji Imports was working with him
since lagt|18 fo 20 years. As Shri J agdish Kumar was facing some health issues
related tolkidney and was in need of money, he offered him to obtain JEC jn his
name gnd {mport mobile phones and accessories in the said firm, Shri Jagdish
Kumar aceepted the offer and submitted required documents for objc_afn%ngw IEC.
On the hasis of documents submitted by him, IEC was obtained in the nhame of
M/s. Balaji Imports. In the view of the above, I find that there is direct
inyolveinent of Shri Rajesh Bansal in relation to the impaortation of the
impugned gaods. i

! i '
13.71 find that the import of e-waste is contrary to various restrictiong imposed
by DGFET in violation of various: policy provisions. Thus, they (M/s Balaji
importé ghg Shri Rajesh Bansal) knowingly played an important rglq'ig effecting
the said ﬁggg;upulous import which'is liable to confiscation under Septgon 111
ofithe Gustoms Act, 1962. The acts of omission and commission on the part-of
Shri Jagdish Kumar, Proprietor of M/s.Balaji Imports and Shri Rajesh.Bansal,
Di?rectcjf'af M/s. Whip Logistics India Pvt. Ltd rendered the imported goods
lisble forilconfiscation under Section 111(d), 111(l), 111(m) and 111(0) of the
Customs iict,_ 1962. Further, I find that clause (a) of Section 112 of the customs
Act, 1962 prescribes penalty for the act of commission and/or gmission in
illegal impart and/or abetment thereto; whereas clause (b) of Section 112 of the
Cﬁstomgi”‘égt, 1962 thereof prescribes penalty for knowingly dealing with the
illegally imported goods. The acts of omission and commission on the part of
Shri J‘g’ggi.[g;l} Kumar, Proprietor of M/s.Balaji Imports and Shri RaJesh Bansal,
Directar of M/s, Whip Logistics India Pvt. Ltd rendered themsglggg liable to
penalty under Section 112(a)(i) and 112(b)(i) of the Customs Agt, 1962, They
had alsa'knowingly and intentionally made, signed or used or eaused to be
‘made,bgig"hg‘d or used documents relating to import of mis-declared old and
used computer cases (mounted with mother board, SMPS, fan, etc,) and laptop

adaptars (E-waste) which he knew or had reason to believe were false and

incorreet in material particulars. Hence the said act on his part réndered him
liable for penalty under Section 114AA of the Customs Act, 1962,
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13.8 Shri Kamal Marwari, Proprietor of M/s. R P Logistics vide his letter dated
OS.OQ.ZQ%& has submitted that the department has failed to subStaﬁtla’ce the
?llegatigga and failed to establish mens rea qua the Noticee by bringing on
record g 1y documentary evidenice or otherwise as to in what manner the
pfovisigg;;gg invoked, as cited above, in the present case has been contravened
!byj theilidtigcg and also department has failed to bring the cogent gvidénce of
the noticge for the involvement in the relation to the importation of the g’qus by
the 1mgqf§er, In this regard, I find that statement of Shri Pampairﬁ ‘,,Sz_'ajpathy
Vasu Partner of M/s. Bluemark Shipping was recorded on 29.10,2022 wherein
he inter alia stated that he got the documents like bill of lading’ inyoice,
packing list from Shri Kamal Marwari, Proprietor of M/s. R P Logistics from his
mail id isales.rplogistics@gmail.com on 11.10.2099. Further, Shri Kamal
Marwayd, i Praprietor of M/s. R P Logistics in his statement recorded on

03.01.2023 stated that Shri Rajesh Bansal, Director of M/s. Whip Logistics
India Ryt, iLtd, had forwarded the documents pertaining to the said céggiéﬁment
th;rougl_} mail from the mail ID of M /s. Balaji Imports and he had forwarded the
said dgggmgm_s to Shri Vasu through e-mail. It is evident from the stgfgﬁgcnt of
|_bqth, Shil Pampani Salpathy Vasu Partner and Shri Kamal Marwari, that the
dqcun}g;}js_ pertaining to the said consignment had been forwarded py Shri
Kamal Marwarl and therefore, I find that there is direct involvement of Shri

Ka:lmal Méarwari in relation to the'importation of the impugned goods,

13.9 I find that Shri Kamal Marwari, Proprietor of M/s. R P Logistics arranged
CHA for:the clearance of the impugned goods, which hg kge‘y were
reistric{g@?prQh@ited for import into India and thus dealt with the goods, which
they kpeviv are liable to confiscation under Section 111 of the Customs Act,

1962. Shil Kamal Marwari, Proprietor of M/s. R P Logistics has ghetted in the
Cl@ara@_ﬁéﬁ of the impugned goods, the import of which is restricted /prohjbited.
It lappeared that Kamal had tried to divert the investigation by S?IiQilfé Hasan
and Kém;alakanan by protecting the main beneficiary. In view of abave, it
appearedithat he knowingly played an important role in effecting the said
unscrypulous import which is liable to confiscation under Section 111 of the
Customs Act, 1962. The acts of omission and commission on the part of Shri
Kamal"Mé}wari‘, ‘Proprietor of M/s. R P Logistics rendered the imported goods
ligble for iconfiscation under Section 1 11(d), 111(1), 111(m) and 111(o) of the
Customs Act, 1962 and rendered himself liable to penalty under Section 112(b)
(i) and 111‘:7 of the Customs Act, 1962. :

P rod

13.10] ﬂild that Shri Pratap Bhanushali, Director of M/s. Cargo Systems India
Pvt. Ltd., | CHA filed Bill of Entry for the impugned goods, which he knew were
fre;strici:ﬁ@d‘? prohibited for import into India and thus dealt with the goods, which
he knew are liable to confiscation under Section 111 of the Customyg Act, 1962.
Shri Pffa,t"iaﬁ Bhanushali, Director -of M/s. Cargo Systems India Pyf, Ltd has
abetted iy the act of contravention, which it was his duty to comply, In yiew of
above, it ‘fa{p'péarcd that he knowingly played an important role in effecting the
said u;;fs;gf:_”pu_lpus import which is liable to confiscation under Section 111 of
the Clihﬁé-ms ‘Act, 1962. The acts of omission and commission on the part of
Shri P;atap Bhanushali, Director of M/s. Cargo Systems India Pvt, Ltd ;ggggred
the 1mpqr§@d goods liable for confiscation under Sectior} 1 ll(d)_., 111(1), }11(m)
and 1}11(6) of the Customs Act, 1962 and rendered himself liable fo penalty
under Sedtion 112(b)(i) and 117 of the Customs Act, 1962,

i teas

1

| j .
!13.11 I find that Shri Hasan and Shri A Kamalakannan (Sales), M/s. Whip
Logistics, [who appeared on behalf of M /s. Balaji Imports as authorized person
:’to give statement, though they are not connected with M/s. Balaji Imports in
i , i’f"-"" AT " M : - <_‘.‘Sﬁ.
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any mang;'er, they did not know Shri Jagdish Kumar of M /s. Balaji Imports and
had nq ,.lﬂiquwlcdge of his business activities. Thus, Shri Hasan and Shri A
Kamalakgnnan (Sales), abetted in the import of impugned goods, which are
liable tg géfg;jﬁscation under Section 111 of the Customs Act, 1962, The acts of
omission | and commission on the part of Shri Hasan and Shri A
KQmalg;ggnqgn(Sales), rendered themself liable to penalty under Segtig;jj’l? of
the Customs Act, 1962.

14.. As discussed above the subject goods “Old and Used second hand
Compuggﬁ parts’ found oriented from UAE and imported in India without
necessaﬁ_yﬁ authorization from DGFT as required under Para 2.31(1)(a) of the
Foreign Trade Policy 2015-20 and without obtaining EPR certificate as required
under E-Waste (Management & Handling) Rules, 2011. Therefore, provisions of
Sectiog; \2._§ of the Customs Act, 1962 are attracted for redeeming the
confiseated goods on payment of redemption fine. The importer has requested
for re-export of the goods. I find it appropriate to allow re-export of the subject
goods subject to redemption under section 125 of the Customs Act, 1962. As
per settled legal position, for ascertaining appropriate quantum of redemption
firie, margin of profit is required to be considered. Accordingly, consjglg;j;\;g facts
arid cigf"’c‘:g’gi;st‘ances of the case the quantum of redemption fine is required to be
éscertaing,g, ’
[

¢ ORDER
15. In view of foregoing discussion and findings, I pass the fg!;gwing
order.

3

‘* g
: {
? il cgﬁﬂspate the said seized goods i.e. 4067 nos. of old and used Computer
' Cabinet mounted with Motherboard, SMPS, Fans etc., 500 nios, of old and
| used laptop adaptors and 420 nos. of old and used cooling_ fggg Qggjng a
' ’t()gT value of Rs. 2,32,39,200/- (Rupees Two Crore Thirty—'Ifyyg_ Lakhs
’I'ljjﬂy—Nine Thousand and Two Hundred Only) under Section 111(d),
111{1),111(m) and 111(o) of the Customs Act, 1962. Howevyer, [ give an
oiaticf)n to the importer to redeem the confiscated goods on payment of
redes nption fine of Rs.33,50,000/- (Rs. Thirty Three lakh Fifty Thoysand
in}gj under Section 125 of the Customs Act, 1962 for re-expart purpose
ly,
ii. ??tgpﬂse a penalty of Rs.11,50,000/- (Rs. Eleven lakh Fifty Thousand or.11y)
upop M/s. Balaji Imports (Proprietor Shri Jagdish Kumar), under Section
' 112(g)(i) of the Customs Act, 1962. )
| iii. Iimpaose a penalty of Rs. 2,00,000 /-( Rs. two lakh Only) upon M[s Balaji
‘ Imp‘ér_ts (Proprietor Shri Jagdish Kumar), under Section 112(b)(i) of the
‘ustams Act, 1962.
; iv. IC Zlitt’;?mpose’: a penalty of Rs. 2,00,000/-(Rs. two Lakh Only) upon M/ s%
Balaji Imports (Proprietor Shri Jagdish Kumar), under Section 114AA o

— e e

l
' the Customs Act, 1962. . .
Pow. Ivimf)r.’)se a penalty of Rs.11,50,000/- (Rs. Eleven lakh. F1.fty Thg};gggq only)
P upoii Sfuj Rajesh Bansal, Director of M/s. Whip Logistics Indig Pyt, Ltd.,
mder Section 112(a)(i) of the Customs Act, 1962. ‘
‘ vi }“m ;ée a penalty of Rs. 2,00,000/-( Rs. two lakh Only) upon Shri ggjc?sh
- Ba}féaﬁ .Director of M/s. Whip Logistics India Pvt. Ltd., under Section
ci3o4 Attt B iy
112(b)(i) of the Customs Act, 1962.
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vii. I also impose a penalty of Rs 2,00,000/-( Rs. two lakh Only) upon Shri
Rajesh Bansal, Director of M /s. Whip Logistics India Pvt, Ltd,, under
Section 114AA of the Customs Act, 1962.

viii. T impose a penalty of Rs. 2,00,000 /-( Rs. two lakh Only) upon Shri Pratap
Bhapushali, Director of M/s. Cargo Systems India Pvt. Ltd., under Section
112 (b)(i) of the Customs Act, 1962.

ix. I impose a penalty of Rs. 1,00,000/-( Rs. One lakh Only) upon Shri Pratap
Bhanushali, Director of M /s. Cargo Systems India Pvt. Ltd., under Section
117 of the Customs Act, 1962.

x. I impose a penalty of Rs.2,00,000/-( Rs. two lakh Only) upon Shri Kamal
Marwari, Proprietor of M/s. R P Logistics, under Section 112 (b)(i) of the
Customs Act, 1962. '

xi. I impose a penalty of Rs. 1,00,000 /-( Rs. One lakh Only) upon Shri Kamal
Marwari, Proprietor of M /s. R P Logistics, under Section 117 of the
Customs Act, 1962.

xii. I impose a penalty of Rs. 50,000/- (Rs. Fifty Thousand Only) upon Shri
Hasan Jalaluddin Biswas, under Section 117 of the Customs Act, 1962.

xiii. I impose a penalty of Rs. 50,000 /- (Rs. Fifty Thousand Only) upon Shri A
Kamalakannan, Manager (Sales), M/s. Whip Logistics, under Section 117
of the Customs Act, 1962,

xiv. T also permit to re-export of the goods on payment of redemption fine and
penalties and other charges as applicable as ordered above,

16. This order is issued without prejudice to any other action which may be
contemplated against the importer or any other person under provisions of the
Customs Act, 1962 and rules/ regulations framed thereunder or any other law
for the time being in force in the Republic of India.

1 7 ,, Show Cause Notice dated 17.04.2023 issued vide F, No.-
GEN/ADJ/ADC/799/2023—Adjn— O/o Pr. Commr-Cus-Mundra is hereby
disposed off vide above order.
|
Signed by
Arun Kumar
AdditiDaté Cliox0di2024 et 1139-00t)

| Custom House, Mundra

i 5ud oje
To (Naoticee), /53% &o &8

i. M/s, Balaji Imports, 4265, Gali No. 60-61, RegarPura, Karol Bagh, New
Delhi,

ii. Shri Rajesh Bansal, Director of M/s. Whip Logistics India Pvt. Ltd., 2768,
First Floor, Gali No. 22, Beadounpura, Karol Bagh, New Delhi 110005.

iii. Shri Pratap Bhanushali, Director of M/s. Cargo Systems India Pvt, Ltd.,
202, Agarwal Chamber No. 1, Sector 19 C, Plot No. 7A, Vashi, Navi

Mumbai-400705.
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ivi. ShriiA Kamalakannan, House No. RZF
Near Bhagat Chander, Mahaveer Encl

|

'

{ Copy t0;

i. The Qpputy/Assistant Commissioner (RRA/TRC/ EDI),
il. ’Plf;g &ggitibnal Director General, Directorate of Revenu
.‘}‘,agp_c't Corporate Park, Near Sola Flyover, S. G. Highway,
sdabad- 380054 for information please

> Pr Commr-Cus-Mundra 1/1904456/2024
; ?

\Kamal Marwari, Proprietor of M
x{;yg Naggr, New Delhi —110017.
hri'Hasan Jalaluddin Biswas, House No. 629,
| Yaday, Rajokari, New Delhi 110038.

iv. Shr; /s. R P Logistics, R-14B, Khirkj Ext.,

Gali No. 3, C/Q Sukhpal

» 1/11A, 2 nd Floor, Gali No. 1,
ave, Palam Village, South West Delhi

Custom House, Mundra.
gence, Unit No.
Thaltgj,
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